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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttl>->ton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES. Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. BDWIN S. THOMAS, District Judge, Connscticut' New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VEEDER, District Jvidge, E. D. ,.\'ew York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE C. HOLT, District Judge. S. D. New Yorli- New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge. S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buttalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wllmlngton, Del. 

Hon. JOSEPH BUPPINGTON, Circuit Judge Pittsburg, Pa. 

Hoo. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey' Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania.. Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

' Appointed Novemher 17, 1913. * Resigned January 15, 1914. • Appointed February 13, 
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Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. KEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 
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Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Sauta Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, Nortii Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Okialioraa Muskogoe, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Gutbrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, Soutb Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

HoQ. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. SAWTBLLB, District Judge, Arizona Tuscon, Arlz. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 
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Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JERBMIAH NETBRER, District Judge, W. D. Washington Seattle, Wash. 



COMMERCE COURT 



Hon. MARTIN A. KNAPF, Presiding Judge Washington, D. C. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



In re JOHN F. DOYLE & SON. 
(Circuit Court of Appeals, Tliird Circuit. Deceinber 4, 1913.) 

No. 1,762. 

Bankbuptcy (§ 143*) — Assets — Liquor License — Rexewal. 

Under a rule of the court of quarter sessions of riilladelphla county 
that ail persons holding liquor licenses granted or transferred to thein 
duriug the prevlous year, against whom no spécifie renionstrance has beeu 
flled, wlll be presumed to be entitled to a rene\yal of thelr licenses, where 
a license issued to bankrupts was unexpired at the time of thelr adjudica- 
tion, the right to the unexpired terni, with its inséparable incident, to wit, 
the contingent right to a renevval, ceased to belong to the bankrupts, and 
both passed to a purchaser under a sale by the bankrupts' receiver, so that 
the bankrupts could properly be couipelled to join In such proceedings as 
were uecessary to make the sale effective for the beneflt of creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217. 223, 224; Dec. Dig. § 143.*J 

Pétition for Review from the District Court of the United States 
for the Eastern District of Pennsylvania ; J. Whitaker Thompson, 
Judge. 

In the matter of bankruptcy proceedings of John F. Doyle & Son. 
Pétition to review an order (205 Fed. 543) denying an apphcation 
of the trustée to compel the bankrupts to join in an application by 
a purchaser for a renevval of the bankrupts' liquor license. Reversed. 

Otto Wolff, Jr., and A. M. Beitler, both of Philadelphia, Pa., for 
petitioner. 

Michael Francis Doyle, of Philadelphia, Pa., for respondent. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On October 16, 1912, a cred- 
itors' pétition was filed against John F. Doyle & Son. The bank- 
rupts were then selling liquor at retail in the city of I^hiladelphia un- 
der a license that did not expire until May 31, 1913. They owned 
also the bar fixtures and a small qtiantity of stock, but the license 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 1 
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was practicalh' their only asset. In the schedule they valued the 
combinée! property at $12,000, and the appraisers appointée by the 
district court had previously valued it on November 8 at a few 
hundred dollars more. In the district courts of Pennsylvania (and 
in some other jurisdictions also) a license to sell liquor has been re- 
garded from the beginning of the présent bankruptcy law as a salable 
asset, although it is no doubt a peculiar kind of property and in cer- 
tain aspects is often properly described as merely a personal privi- 
lège. Re Fisher (Réf. Mass.) 1 Am. Bankr. Rep. 557, affirmed (D. 
C. Mass.) 3 Am. Bankr. Rep. 406, 98 Fed. 89, affirmed (C. C. A. 
2d Cir.) 103 Fed. 860, 43 C. C. A. 381, 51 L. R. A. 292; Re Becker 
(D. C. Pa.) 3 Am. Bankr. Rep. 412, 98 Fed. 407; Re Emrich (D. 
C. Pa.) 101 Fed. 231; Collier on Bankruptcy (9th Ed.) 1011. The 
logical step in advance was taken by Judge Holland in Re Wiesel 
(D. C. Pa.) 22 Am. Bankr. Rep. 59, 173 Fed. 718, where it was held 
that a bankrupt's right to apply for a renewal of his license is also 
an asset that passes to the trustée. 

The right to apply for a renewal, which Doyle & Son were en- 
joying as an incident to the license itself, was made more .valuable 
by a rule of the court of quarter sessions of Philadelphia county: 

"AU persons holding llceuses granted to tliem duriug tlie last previous year, 
or transferred to tliein duiing that year, against vvliom no spécifie remon- 
strauce has been filed, will be presuuied to be entitled to a renewal of their 11- 
censes." 

This rule expresses the gênerai and long-established custom through- 
out the State. O'Brien's License, 1 Pa. Co. Ct. R. 363; Justin's Ap- 
plication, 2 Pa. Co. Ct. R. 22 ; Rief 's License, 2 Lehigh Val. Law Rep. 
(Pa.) 400; Arnold's Application, 1 Northampton Co. R. 93. The 
quarter sessions has the exclusive jurisdiction in Philadelphia and 
elsewhere to grant, transfer, and renew licenses, and of course every 
transfer is subject to its approval. This fact is well understood, 
and, under the practlce of the district court, every sale in bank- 
ruptcy is ipso facto void if such approval be not given. What the 
buyer gets therefore is practically nothing except the chance that 
he may be permitted to step into the bankrupt's shoes. But the chance 
is really a probability, and for this contingency buyers are readily 
îound, and large sums of money are often bid. 

As an example, we may take the case now in hand. The receiver 
(who was appointed on October 18 and afterwards became the 
trustée) sold the license with the right of renewal early in November 
for a sum that does not appear with précision but may be approxi- 
mated from the fact that, when the sale was set aside (apparently 
for inadequacy of price), the objecting creditor was obligea to pro- 
tect the receiver from loss on a resale by entering bond in the sum of 
$18,000. This was not an excessive sum, for when the resale was 
had the price bid was $19,300. This sale the court confirmed on 
December 4, and Michael Barbrus, the buyer, acquired thereby the 
rights to which we hâve referred, namely, the unexpired term, and 
also the right to a renewal, but of course subject in both particulars 
to the approval of the quarter sessions. Unfortunately for Barbrus 
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tlie quarter sessions refused to consent to the transfer, and this re- 
fusai necessarily destroyed whatever right Barbrus niight otherwise 
liave had to a renewal. At first the bankrupts declined to join in 
asking for the transfer, although they were bound to join (Re Fisher, 
supra ; Re Becker, supra) ; and they only consented when the réf- 
érée ordered them to do so on pain of punishment for contempt. We 
are not advised why the quarter sessions refused the transfer; but, 
as the receiver was also asking (ahhough apparently without lawful 
authority) that the annual license from June 1, 1913, might be issued 
to himself on behalf of the creditors, it is possible that in this con- 
flict of pétitions the quarter sessions may hâve determined to refuse 
them ail. At ail events, the pétitions both of Barbrus and of the 
receiver were refused on March 10; and this refusai at once set 
aside the sale to Barbrus and left the unexpired terni of the license 
just where it was before the sale. The only fact up to this point that 
we hâve not mentioned is the adjudication. This was entered on 
January 29, and it is mainly upon this fact that the présent dispute 
turned in the District Court. 

The controversy arises in this way : On March 18 the quarter 
sessions granted to the bankrupts a license for the year beginning 
June 1, 1913. The grant was made upon an application that was 
presented a few days after the adjudication, and for this reasoii the 
license was regarded by the District Court as after-acquired .prop- 
erty. After the action of the quarter sessions on March 10 and 
18, the receiver applied to the District Court for a new order to 
sell the unexpired term with the privilège of renewal; and on March 
31 Francis Canuso became the buyer for $15,500. The sale was 
confirnied on April 2, but the bankrupts refused to join in applying 
to the court for a transfer of the unexpired term and for a renewal 
from June 1. The référée made an order directing them to join, 
and, when they persisted in refusing, he certified to the district court 
that they were in contempt. Thereupon the court issued an appro- 
priate rule to show cause and after due hearing discharged the rule, 
holding that the bankrupts had been justified in refusing. At the 
saine time the referee's order directing the bankrupts to join in the 
application to the quarter sessions was reversed, and in due seasoii 
the présent pétition to revise both orders was applied for and granted. 

The décision of the District Court was put upon the ground that 
the license granted to the bankrupts on March 18 was after-acquired 
property and was not part of the bankrupts' estate. The learned 
judge cited Buck's Estate, 185 Pa. 57, 39 Atl. 821, 64 Am. St. Rep. 
816, and Whitlock's License, 39 Pa. Super. Ct. 34, and said inter alla : 

"In the présent case the receiver, after adjudication, applied for a renewal 
■of the license, whlch application was refused by the quarter sessions court. 
AVhatever inchoate rights existed prior to the adjudication and passed out of 
the bankrupt at the time of his adjudication were in the nature of a Personal 
privilège. If the license court had seen fit to confer this privilège upon the 
receiver of the bankrupt estate, it would hâve been within its discrétion to do 
so. The action of the court of quarter sessions In granting the license to the 
bankrupt vested the Personal privilège arising under the license in the bank- 
rupt as of the time the license was granted." 
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We think there was error in the action of the district court. The 
right to apply for a renewal was an inséparable incident to tlie unex- 
pired term. In Jolmson's Appeal, 115 Pa. 133, 8 Atl. 36, 2 Am. St. 
Rep. 539, this was decided concerning a tenant's right to renew his 
lease ; and the right or opportunity to renew a license is put upon a 
similar footing in Aschenbach v. Carey, 224 Pa. 309, 73 Atl. 435. 
The Suprême Court of Pennsylvania there said, quoting with ap- 
proval a part of the opinion of the orphans' court in Buck's Estate, 
supra : 

" * * • Sueh a place has necessarily a greatly euhauccd market value, 
just as It may also hâve by reasou of good will arisiiiR from the mère carry- 
Ing on of a prosperous business durlus a time sufflciently long to slve It a 
réputation. If tlie occupancy of the license is under a lease liavlng sonie time 
to run, the unexpired tenu, in case of liis death, Is an asset of hls estate, of 
which good will and the opportunity of obtaining a transfer or grant of a 
license are insepai-able incidents." 

And in Buck's Estate, 185 Pa. at page 60, 39 Atl. at page 822, 64 
Am. St. Rep. 816, the Suprême Court said : 

"The opportunity to secure a transfer of the license and a renewal at the 
end of the year may niaterially affect the value of the flxtures, good will, and 
unexpired term of the lease." 

This was approved in Graeser's Estate, 230 Pa. 145, 79 Atl. 242. 

We think, therefore, that when the adjudication was entered the 
right to the unexpired term, with its inséparable incident, the con- 
tingent right to a renewal, ceased to belong to the bankrupt, and 
that both rights were sold to Canuso by the receiver on March 31. 
It follows that the bankrupts were properly ordered to join in such 
proceedings as were necessary to make the sale effective for the ben- 
efit of creditors. 

We do not regard the décision in Whitlock's License as necessa- 
rily opposed to this conclusion. The order of the quarter sessions 
that was disapproved of in that case is shown to hâve been based 
upon pétitions that were insufficient in jurisdictional averments, and 
this ground alone was enough to support the judgment of the Supe- 
rior Court. The court recognized that the other ground that was gone 
into was presented upon a record that was certainly somewhat con- 
f used ; but it is not to be denied that some expressions in the opin- 
ion justified the District Court in relying upon them. We should 
regret to differ from the Superior Court in such a mattér, but we 
think we need not contemplate such a situation, for Whitlock's License 
did not directly présent the question now under considération, and 
therefore the court does not discuss it. Apparently it is taken for 
granted that the contingent right to a renewal continues to belong to a 
bankrupt after adjudication, and that the trustée and the creditors 
hâve no interest in it. But this is just the point now raised and de- 
cided, namely, that the contingent right does not continue to belong 
to the bankrupt but accompanies the license as an inséparable inci- 
dent thereto. If this were not true, a bankrupt would hâve the power 
in many instances to divert from his creditors and retain for himself 
much of the value inhérent in his license merely by filing a voluntary 
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pétition a short time before making an application for renewal This 
possibility is pointée! ont in the brief for tbe trustée, and we agrée that 
such a résuit should be prevented uniess established principles make 
it unavoidable. As already indicated, we do not find ourselves obliged 
to reach se undesirable a conclusion. 

The order of the District Court is reversed, with directions to pro- 
ceed in accordance with this opinion. 



McMYLER MFG. CO. v. MKHXKE. 

(Circuit Court of Appeals, Sixth Circuit. December 2, 1913.) 

No. 2,369. 

1. JlASTEB AND SERVANT (§ 228*) — INJURIES TO SEBVANT — COKTBIBUTOBY NeG- 

LiGEXCE — State Statutes. 

Page & A. Gen. Code Ohio, § 6245-1, provide.s that, in actions for inju- 
ries to a servant, the fact that he may hâve been guilty of contributory 
négligence shall not bar recovery, where such négligence is slight and that 
of the employer is gr*s.s in comparison, but the damages shall be dimin- 
ished in proportion to the négligence attributable to the servant. Held, 
that contributory négligence as a cominon-law défense in bar bas not been 
vvholly abolished, and eonstitutes a full and absolute bar to a servant'» 
right 'of action in those case.s where his négligence is as great or greater 
than that of the employer, and hence it was improper to charge that a 
servant's contributory négligence, no matter how great as compared with 
that of his employer, was only to be considered in mitigation of damages. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 670, 
671 ; Dec. Dig. § 228.*] 

2. Master and Servant (§ 228*) — In.jubies to Servant — Contributory Nég- 

ligence — ASSUMED RiSK — Statutes. 

rage & A. Gen. Code Ohio, § 6245, provides that an employé shall not 
be held to hâve assumed the risk of the négligent act of any fellow serv- 
ant or employé, done in obédience to the inunediate or peremptory in- 
structions or order of the employer, or any person In authority to direct, 
and section 6245-1 provides that a servant's contributory négligence shall 
not bar recovery where it is slight and that of the employer gross in com- 
parison, but the damages shall be dimiuished in i)roportlon to the serv- 
ant's négligence. Held that, where plaintiff, a machinist in defendant's 
sliop, was Injured by tlie négligent rnanner in which other employés near 
him cliipped a casting in obédience to immédiate instructions or orders of 
the employer, plaintifï's act in remaining in the position he occupied, not- 
withstanding the work negUgently done near hiui, was not contributory 
négligence, but at most an assumed risk witliiu section 6245, and hence 
the employer was not entitled to an instruction that plaintifC's contribu- 
tory négligence might be a bar to recovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 670, 
671 ; Dec. Dig. § 228.* 

Assumption of risk incident to euiployment, see note to Chesapeake & 
0. R. Co. V. Heunessey, 38 C. C. A. 314.] 

3. Master and Servant (§ 289*) — In.iuries to Servant — Contributory Nég- 

ligence — Question for Court or Jury. 

Page & A. Gen. Code Ohio, §' 6245, déclares that a servant who is in- 
jured by the négligence of his fellow servants under stated conditions 
does not assume the risk thereof, and section 6245-1 déclares that an em- 
ployées contributory négligence shall not bar a recovery if slight in com- 
parison with the employer's négligence, but that the damages shall be 

*For other cases see same topic & § mumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dlniinished aceordiugly, and tliat ail questions of négligence and contrib- 
utory négligence shall be for the jury. Held, that where, in an action for 
injuries to a servant by the négligence of fellow servants working near 
hiui, according to immédiate directions of the employer, there was no 
proof of auy conduct on the ];art of the servant wliich might be held ueg- 
llgence of that character which is so distinct from assumed risk that it 
would survive the statutory abrogation hy section 6245, there was no 
question of contributory négligence which was "for the jury" under the 
last clause of the statute. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1092-1132; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Nortliern District of Ohio ; WiUiam L. Day, Judge. 

Action by August Mehnke against the McMyler Manufacturing 
Company. Judgnient for plaintiff, and défendant brings error. Af- 
firmed. 

Mehnke, a citizen of Russia, brought this action, in the District Court, 
against an Ohio corporation, to reeover damages caused by injury received 
while he was working as a niachlnist in defendant's shop. His case was that 
other employés were set at work near him chipping a casting, and that their 
work was so négligent! y done that a flyiug chip destroyed his eye. On this 
theory, he recovered a verdict ; and the Company brings a writ of error. The 
vital questions — a fellow servant's négligence, plalntifC's contributory négli- 
gence, and plaintitï's assumption of the risk — are coutrolled or affeeted by the 
Olilo statute copied in the margiu,3 It is conceded that the record is such as 
to require us to assume, for the purpose of this review, that the chipping in 
progress by Mehnke's fellow servants was being done in obwlieuce to inunedi- 
ate instructions or orders given by the employer, and henee it is clear, under 
this statute, that Mehnke had not assumed the risk of injury resultiug there- 
froni. It may theu be sald that, as applied to this case, the statute abrogates 
the common-law défense of assumption of risk. 

[1] It also seems clear enough, from reading section G24.5-1, that contribu- 
tory négligence, considered as a couunon-law défense in bar, has not been 
wJiolly abolished, but has been renioved only in tho specified case, that is, 
where plaiutifî's négligence is sliglit as compared with defendant's négligence; 
aud that the common-law défense, as a full and absolute bar, reniains at least 
in those cases where the plalntifC's négligence was as great or greater thau 
that of défendant. 2 Upon the trial, défendant requcsted an instruction to this 
effect, but the district judge refused the request and allowed the jury to un- 
derstand the plaintiff's contributory négligence, no matter how great as com- 
pared with the defendant's, was only to be considered by the jury in l'oduc- 

1 The "Norris Act," 101 Ohio Laws, pp. 195, 197, §§ 6245, 6245-1, General 
Code of Ohio : 

"Sec. 6245. * * » Such enqiloyé shall not be held to hâve assumed the 
risk of the négligent act of any fellow servant or employé of such employer, 
done in obédience to the innnediate or perenqjtory instructions or orders given 
by the employer, or any other person who has authority to direct the doing of 
sald act * « * or the employing or rétention of any inconqietent servant." 

"Hec. 6245-1. That in ail such actions hereafter brought, the faet that the 
employé may hâve been guilty of contributory négligence shall not bar a re- 
j.:overy, where his contributory négligence is slight and the négligence of the 
employer is gross in comparison. But the damages shall be dlniinished by the 
jury in proportion to the amount of négligence attributable to such employé. 
* * * Ail questions of négligence and contributory négligence shall be for 
the jury." 

ï We hâve so considered a sinular statute : Erie R. R. Co. v. White, 187 
Fed. 556, 109 C. C. A. 322 ; Erie K. R. Co. v. Kennedy, 191 Fed. 332, 112 C. C. 
A. 76. 
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tion of damages. Whether this was réversible error is ttie only question to be 
considered; for if the facts of tliis case were inconsistent witli tlie existence 
of any sucli contributory négligence as could survive the statute and reniain 
a défense in bar, the défendant was not prejudiced. 

Ford, Snyder & Tilden, of Cleveland, Ohio (D. H. Tilden, of Cleve- 
land, Ohio, of counsel), for plaintiff in error. 

T. S. Dunlap, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [2] 
The rule of distinction between assumption of risk and contributory 
négligence and the application of that rule to concrète cases hâve re- 
ceived extended considération. The latest discussion by the Suprême 
Court has been in the case of Schlemmer v. Railroad, 205 U. S. page, 
1, 27*Sup. Ct. 407, 51 L. Ed. 681, and in the same case, on the second 
review, 220 U. S_. page 590, 31 Sup. Ct. 561, 55 L. Ed. 596.=' When 
each, alike, constituted a complète défense, the distinction was largely 
académie, and it was natural that the terms should be used with some 
confusion ; but now that statutes hâve made différences in the dé- 
fensive value of the two things the distinction has become vital and has 
been the subject of much judicial inquiry. In this court, we hâve sev- 
eral times, recently, found it necessary to make the distinction.* 

Mr. Justice Holmes said, in the first Schlemmer Case, 205 U. S. 
page 12, 27 Sup. Ct. 407, 51 L. Ed. 681, that assumption of risk "obvi- 
ously shades into négligence as commonly understood," and that "the 
différence between the two is one of degree rather than of kind." In 
the second case, Mr. Justice Day says (220 U. S. page 596, 31 Sup. 
Ct. 561, 55 L. Ed. 596) "there is, nevertheless, a practical and clear 
distinction between the two." Doubtless, the explanation of this seem- 
ing conflict is, as suggested in the later opinion, that while there is a dis- 
tinction in theory, which is clear and sharp in its application to some 
cases, yet, as applied to other cases, the distinction becomes one of de- 
gree and of shade. One class of cases is made up of those where a 
man goes to work or continues to work in an unsafe place or with an 
unsafe instrumentality, and the danger is not so extrême as to make 
his conduct beyond the limits of prudence. By so doing, he assumes 
the risk. When, in the course of his work, he carelessly uses the dan- 
gerous tool so as to be hurt, instead of using it in a safe manner, or 
when, working in the unsafe place, he imprudently exposes himself 
to additional danger not inhérent in the mère continuing at work in 
the unsafe place, then, in each case, his additional and unnecessary act 
is négligence. In such case, it is easy to differentiate between the two 
défenses. The assumption of risk does not gradually increase and 
shade into négligence; the assumption of risk, with its attendant re- 
sults, continues, but the négligence co-exists by the side of the assump- 

3 See, also, Texas K. Co. v. Harvey, 228 V. S. 319, 321, 324, 33 Sup. Ct. 518, 
57 L. Ed. 852. 

4 Sterling Paper Co. v. Hamel (C, C. A.) 207 Fed. 300, 304 ; Yazoo E. Co. 
v. Wright (C. C. A.) 207 Fed. 281, 285. 
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tion ; and \ve can put our finger on one part of the man's conduct and 
say "this was assumption" and on another part of his simultaneous 
conduct and say "this was négligence." 

In another class of cases, however, the man uses the unsafe tool 
or he Works in the unsafe place, but his own use and his own work are 
conducted with the utmost care compatible with the inhérent danger. 
In such case he does not perform two separate acts. He does only one 
inséparable thing, viz., he continues working. It is true that even in 
this class of cases, his conduct may be denominated négligence, if the 
danger is so extrême that it was beyond the limits of prudence to as- 
sume the risk; but even then, the dividing line would be shifting and 
uncertain, and would be, as Mr. Justice Holmes said, merely a matter 
of degree ; even then, the assumption would be the continuing founda- 
tion gradually growing into négligence. 

If we apply to the former class of cases a statute abrogating assump- 
tion of risk but not afïecting contributory négligence, we hâve no great 
difficulty, or none at ail ; but if we make the same application to a case 
of the latter class, we often find no definite and certain line of démar- 
cation. The plaintiff's act is one unitary, indivisible act, viz., working 
in that place. It can be classified as mère assumption or as négligence, 
only as this jury may say that it was, or that jury may say that it was 
not, within the limits of reasonable prudence. 

It is precisely this distinction between the two classes of cases which 
was applied by the Suprême Court in the Schlemmer Case. Upon the 
first review, it was thought that the case might be of the second class, 
and that the trial court had not clearly guarded what would then be 
plaintiff's rights. Upon the second review, and upon a fuller record, 
the case seemed to be of the first class, and was ruled accordingly. It 
was on the first review held to be the duty of the court to "see that his 
privilège against being held to bave assumed the risk of the situation 
should not be impaired by holding the same thing nnder another 
name." The second opinion does not detract from the force of 
the légal principles announced in 205 U. S., and we think thèse princi- 
ples clearly rule the présent case. Hère, plaintifi: was pursuing his or- 
dinary work in an ordinary and prudent way. The place became unsafe 
owing to the fault of his employer. Plaintiff remained and continued 
his work in the same ordinary, prudent way. His sole fault was that he 
continued to work instead of deserting his place. The Législature of 
Ohio bas said that when the plaintiff's fault consists in his keeping at 
work under dangerous conditions created by his fellow workmen pursu- 
ant to the immédiate order of the employer, this act on the plaintiff's 
part shall be no bar to his action. Whether it accurately denominated 
such conduct as assumption of risk is not important. It was that act, 
whatever might be its most appropriate name, that ceased to be a dé- 
fense. We think there is no escape from the conclusion that the de- 
fendant, under the Ohio statute and on the facts of this case, was not 
entitled to an instruction that contributory négligence might be a bar ; 
and it follovvs that whatever abstract error the court made in his charge 
on this subject was not prejudicial. 

[3| We do not overlook the provision of the statute which says 
that "ail questions of négligence and contributory négligence shall be 
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for the jury," and the dépendent insistence that vve cannot reach the 
resuit we hâve announced, unless we are prepared to say that there was 
no évidence tending to show any négligence by Mehnke. It seems 
to be understood by the Ohio courts that the provision just quoted 
does not interfère with the power of the court to deal with a situation 
where there is no évidence of négligence ; ^ but it is said that only in 
such a case can the court décide that a right of action is or is not 
barred, and that to give section 6245 the effect of abrogating a défense 
otherwise existing under section 6245-1 is to infringe upon the power 
which the latter section reserves to the jury. The proof that Mehnke's 
conduct was of a charactcr which could be called négligent is vague and 
unsatisfactory ; still, we are not prepared to say that reasonable minds 
could not differ about its character ; and so we must recognize the per- 
tinency of the argument just recited. However, we think that argu- 
ment does not give due force to section 6245. That section déclares 
that a servant who is injured by his fellow servant's négligence, under 
the stated conditions, does not assume the risk of that négligence. It 
does not say that the injured man does not assume the risk if it is small 
but does assume the risk if it is great; and yet, this is the meaning 
which it must hâve, if the injured man's conduct in remaining at work 
in the place so made dangerous is to bar his recovery if the danger was 
above the limit of reasonable prudence (in other words, is contributory 
négligence) and is not to affect his right of action if the degree of dan- 
ger was below that practically indefinite limit (in other words, is only 
risk assumption). We are convinced that only by the construction 
which we hâve given to thèse two sections can the full remédiai purpose 
of section 6245 be preserved. We do not say that there was no évi- 
dence of any conduct by Mehnke which, except for this statute, might 
be thought négligence ; we do say that there was no évidence of 
any négligence of that kind and character which is so distinct from as- 
sumption of risk that it could survive the statutory abrogation of the 
latter. To say there was no évidence of any négligence, except such 
as consisted in the mère fact of working in his customary way but in a 
place which had become unsafe, is no more invading the province of 
the jury than it is to say there was no évidence of négligence of any 
kind ; and to say that such négligence is that very assumption of risk 
dealt with by section 6245, is to décide a matter of statutory construc- 
tion — a question of law. 

It is possible that the mère fact of working in an unsafe place may 
be so reckless, so palpably dangerous, that the élément of assumption 
is merged and is no longer the foundation on which négligence rests, 
and that such an act should be classified as pure négligence and should 
be unafïected by such a statute as that hère involved. We are deciding 
a case where the record strongly indicates that the act involved was 
properly classifiable as risk assumption, and such an act is of the class 
of which section 6245 intends to speak. 

The judgment is affirmed, with costs. 

6 See Wagon Co. v. Gawronski, 14 Ohio Cir. Ct. E. (N. S.) 449, 461 ; Gutt 
V. Penn. Co., O. Cir. Ct, Stli Cir., May 27, 1912. 
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JUDGE V. PULLMAN OO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Xovember 4, 1913.) 

No. 2,364. 

1. Appeal and IOrror (§ 725*) — Assignments of Error — Sufficienct. 

An asslgnment of error tliat the court erred "in sustaining the demur- 
rers of tlie respective défendants to the déclaration" is sufiicieutly spécifie 
to eomply witli rule 11 of tlie Circuit Court of Appeals, wliere separate 
demurrers of two défendants were sustained generally by a single order 
of tlie court wliicli did not state the grounds tberefor. 

[Ed. Note. — For other cases, see Api)eal and Error, Cent. Dig. §§ 3002- 
3005; Dec. Dig. § 725.*] 

2. Master and Servant (§ 258*) — Action fob Ikjcry to Servant — Suffi- 

oiENCY of Déclaration. 

A déclaration, in an action against a sleeping car company, alleging 
that while plaintiff vvas attending to her duties as an employé in charge 
of cleaners in a car at a station it was struck by an engine operated b}' 
a railroad company, and slie was injured, does not state a cause of ac- 
tion; it not appearing that défendant had any knowledge of the move- 
ments of the engine, and the place belng normally a safe one in whicli to 
work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 816- 
836; Dec. Dig. § 258.*J 

3. Kailboads (§ 282*) — Action for Injtjby to LiceNiSee — Sufficienct of 

Déclaration. 

A déclaration, in an action against a railroad company, alleging thut 
défendant "carelessly, negligently, and recklessly" ran one of its switch 
engines against a train of cai's Standing at a station, in one of which 
plaintiff was employed, witii great force and violence, throwing plaintiff 
down and causing her iujury, and that détendant "knew that plaintiff 
was employed by tlie PuUniiui Company and likely to be working in and 
about" its cars, hcld to snfficiently state a cause of action. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. §§ 910-923; Dec. 
Dig. § 282. *1 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action at law by Mrs. P. E. Judge against the PuUman Company and 
the Illinois Central Railroad Compaii}'. From an order sustaining de- 
murrers by each défendant, plaintiff brings error. Affirmed as to the 
Pullman Company and reversed as to the railroad company. 

Dan F. EHiotte and Bell, Terry & Bell, ail of Memphis, Tenu., for 
plaintiff in error. 

Jackson & McRee, of Memphis, Tenn., for défendant Pullman Com- 
pany. 

Albert W. Biggs and T. A. Evans, both of Memphis, Tenn. (Chas. 
N. Burch, of Memphis, Tenn., of counsel), for défendant Illinois Cent. 
Railroad Company. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Mrs. Judge was employed by the Pull- 
man Company as a superintendent of xar cleaners, at the Illinois Cen- 

*For other cases see same toiiic & S numbek in Dec. & Am. Digs. 1907 to date, cS; Rep'r Indexes 
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tral Station, in Memphis. As she was entering a Pullman car, one of 
a string of cars standing upon a track, they were struck by an Illinois 
Central engine backing into them, and she was thrown down and hurt. 
She brought an action against both companies. Each separately de- 
murred, upon spécifie grounds and gênerai grounds. The court, by one 
order, reciting that the case came on to be heard "on the demurrer of 
the défendants," ordered "that said demurrer be, and the same is here- 
by, sustained." The simultaneously filed mémorandum does not allège 
the reasons for the resuit, excepting that the district judge does not 
think that the déclaration states a cause of action against either of the 
défendants. Mrs. Judge prosecutes this writ of error, and her sole 
assignment of error is that the court erred "in sustaining the demurrer 
of the respective défendants herein to the déclaration, and in dismissing 
her suit." 

[1] 1. It is first urged that this assignment of error is insufficient 
under rule 11, and we are cited to cases more or less analogous. Under 
the situation existing hère, however, it is difficult to see how the plain- 
tiff in error could hâve been more spécifie, excepting by directing a 
separate assignment to the sustaining of the demurrer of the Pullman 
Company and a separate assignment to the sustaining of the demurrer 
of the railroad company ; and that is the eflfect of the words hère used. 
The demurrer was sustained. Neither from the order nor from 
the opinion could plaintiflf in error learn the ground of action. She 
cannot say it was error to sustain (e. g.) the second or the fourth point 
in the demurrer of the Pullman Company, because the record does 
not show that this had been done. If the demurrer was good upon 
any one of the grounds specified therein, the action of the court was 
right. Such an assignment of error as this is necessarily an assertion 
that each of the grounds of demurrer is insufficient, and we think it 
satisfies the rule. Obviously, the situation is différent from that where 
a demurrer has been overruled (as in Anniston v. Trust Co. [C. C. A. 
6] 85 P'ed. 856, 29 C. C. A. 457), or exceptions (as in Locomotive v. 
Trust Co. [C. C. A. 6] 108 Fed. 5, 47 C. C. A. 147). In such a case the 
demurrant or exceptant knows that each of his points has been over- 
ruled, and he knows which ones he wishes to rely upon in the appellate 
court. He has opportunity to specify. Not so with the plaintiff, where 
a gênerai demurrer has been sustained. So, it differs from cases where 
a sustained demurrer goes to several différent causes of action (as in 
Railway Co. v. Burnham [C. C. A, 7] 102 Fed. 669, 42 C. C. A. 584), 
or several distinct défenses (as in Suprême Council v. Fidelity Co. [C. 
C. A, 6] 63 Fed. 48, 11 C. C. A. 96). 

[2] 2. We agrée with the district judge that the déclaration states 
no case against the Pullman Company. That company had nothing to 
do with the transportation or moving of the cars or the opération of the 
engine. See Calhoun v. Pullman Co. (C. C. A. 6) 159 Fed. 387, 389, 86 C. 
C. A. 387, 16 L. R. A. (N. S.) 575. No négligence is alleged against it, 
except that it did not give plaintiff a safe place to work, in that it did 
not warn her of the coming crash. There can be no actionable négli- 
gence, without breach of a duty. The Pullman Company had no duty 
to warn plaintiff of danger in a normally safe place, unless it knew, or 
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should have known, that there was danger. There is no allégation 
of such knowledge, or of any facts which charged it with such knowl- 
edge, or with any duty to know the danger. It does not appear that 
the Pullman Company had any représentative in the vicinity other than 
Mrs. Judge herself. Under such circumstances, it seems to us clear 
that no liability is stated. 

[3] 3. The question as to the railroad company is différent. Its 
alleged négligence caused the injury, and the substantial criticisms 
made by the railroad upon the déclaration are only two. The négli- 
gence is not sufficiently alleged, it is claimed, because the déclaration 
says that the railroad company "negligently" ran the engine into the 
cars, and défendant insists this is a mère statement of a conclusion ; 
while good pleading requires a statement of the facts which constituted 
négligence. Conceding this, we fiiid that the déclaration says that the 
railroad company "carelessly, negligently and recklessly ran one of its 
switch engines back, upon and against the train to which said slceping 
car was attached, with great force and violence, throwing [plaintiff ] to 
the ground" and that it "negligently ran one of its engines upon and 
against the said car with too much violence." The only négligence 
which could ever be predicated upon this gênerai situation would be 
the careless and reckless pushing of the engine with great force and 
violence and with too much violence against the cars. The essence of 
the wrong is the using of more force than was proper, thus making 
a collision instead of a coupling. We think this allégation, taken aïl 
together, was a fair statement of the facts constituting the négligence, 
and that the déclaration was sullicient in that respect. 

4. It is next said that the railroad company owed no duty to plain- 
tiff not to couple its cars with unnecessary violence, uniess it knew or 
should have known that she was in a place where unusual danger to lier 
vi'-ould resuit, and that the déclaration allèges no such knowledge. This 
criticism, also, would be well founded, if justified by the language of 
the déclaration ; but it further says, after reciting the circumstances 
of the injury, that the railroad company "knew that the plaintiff was 
employed by the Pullman Company, and likely to be working in and 
about the cars of the Pullman Company." This allégation is thor- 
oughly inartificial. It does not specially refer to this car at this par- 
ticular time, and yet, in connection with the whole déclaration, it can- 
not mean anything else. It does not say that the railroad company was 
familiar v^'ith the customs of the Pullman Company and its employés, 
and that in the exercise of due care and caution it would have known 
that Mrs. Judge was entering or was on this car ; but this must be 
what it means in alleging that the railroad company did know she was 
"likely" to be there. We do not think it was so totally insufficient in 
stating the existence of a duty as to justify sustaining the demurrer. 
We can get little help f rom the decided cases oir this line. Several are 
brought to our attention where déclarations have been held bad for, 
perhaps, no greater weakness than was hère présent; but, after ail, the 
essential thing is that sufficient facts shall be stated so that the exist- 
ence of the duty and the breach may fairly be inferred, and so that 
the défendant may know what it has to meet. See cases cited in Cyc. 
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vol. 29, pp. 565, B, 570, II ; Whitten v. Nevada Co. (C. C.) 132 Fed. 
782. Judged by this standard, we think this déclaration is sufficient. 
The judgment below will be affirmed as to the Pullman Company 
and reversed as to the railroad company. Plaintiff in error will re- 
cover her costs against the railroad company, and the Pullman Com- 
pany its costs against the plaintiff. 
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WESTERN E^IEL CO. v. tJNITED STATES. 

(Circuit Court o£ Appeals, Ninth Circuit. November 20, 1913.) 

Nos. 2,329; 2,328; 2,327. 

Geand Jury (§ 36*)^Witsesse8 (§ 16*) — Subpœna Duces Tecum. 

A subpœna duces tecum to the secretary of a corporation, requiring hlm 
to produce before a grand .jury tlie books and records of tlie company re- 
lating to certain niatters stated, is not invalid because it contains no ad 
testiticandum clause nor because tliere is no pending charge before the 
grand jury against the corporation or any of its offlcers or stockholders. 

[Ed. Note. — For other cases, see Grand Jury, Cent, Dig. §§ 75-78; Dec. 
Dig. § 36;* Wltnesses, Cent. Dig. §§ 19-27; Dec. Dig. § 16.*] 

In Error to and on Appeal from the District Court of the United 
States for the First Division of the Northern District of California; 
M. T. Dooling, Judge. 

Writs of error by David C. Norcross and the Western Fuel Com- 
pany to réview a judgment adjudging said Norcross guilty of con- 
tempt, for disobedience of a subpœna duces tecum requiring him to 
produce books of the fuel company before the grand jury. Affirmed. 

The following is the statement of facts and opinion of Dooling, Dis- 
trict Judge, in the trial court : 

A subpœna duces tecum liaving been issned by the clerk of the court» di- 
rected to D. C. Norcross, secretary of tlie Western Fuel Company, a corpora- 
tion, and to the company itself, requiring the production before the grand 
jury of practlcally ail of the books and records of the company which would 
show the amount of coal Imported by it, and the amount sold by it and to 
whom, the said Norcross, for himself and for said company appeared before 
tlie grand jury, and refused to produce the books and documents called for, 
basing his refusai upon the following grounds : 

1. That said subpœna liad been issued irregulai-ly and without authority, 
in that no order of court was ever made dlrecting it to Issue. 

2. That no proceeding or charge was pending before said grand jury. 

3. That said subpœna did not state that tliere was any charge, matter, or 
proceeding pending before said grand jury, 

4. That certain offlcers of the said company were under indictment, the 
date set for their trial was almost at hund, and they needed the books and 
documents in the préparation of their défense. 

5. That the books and documents were not desired by the grand jury in any 
investigation, which it was then pursuing, but were desired by the assistants 
to the Attorney General for the purpose of securing évidence against the In- 
dicted officiais in support of the indictments already found. 

6. That the subpœna was of such a sweeplng character as to amount to 
an unreasonable search and seizure. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied March 10, 1914. 
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The fact of sucli refusai having been presented to the court, by the granffi 
jury, and a citation having issued direoited to said Noreross and said com- 
Ijany to show cause why they should not be puiilshed for contempt, the fore- 
going reasons were by them urged In court in response to such citation, and 
the matter submitted. 

The court thereafter rendered the foUowing décision upon the questions In- 
volved : 

In thls matter my conclusions, briefly stated, are as follows : 

1. No order of court is required, either by statute or by the practice In this 
district as a prerequisite to the valid issuance by the clerk of a suhpœna 
duces tecum to compel the attendance of a wituess before the grand jury. 

2. jN'o formai or other charge need be pending before the grand jury to 
warrant the examination of witnesses by such grand jury. But the grand 
jury has the power and it is its duty to conduct investigations, either upon 
its own motion, or upon the initiative of the United States attorney, to ascer- 
tain whether a crime cognizable by the court has been committed. 

3. This power should not be used for the purpose of securing évidence 
against défendants under ludictment In support of the indictments already 
found. 

4. If the grand jury so désire, it may décline to proceed unless informed by 
the United States attorney of the purpose for which a witness has been called ; 
but, it the jury be content to let the attorney develop the matter from the 
witnesses as they are called without being previously advised as to the pur- 
pose in View or the matter to be investigated, the witness Is in no way Injured 
thereby and may not refuse to answer because of such fact. 

5. A witness before the grand jury may properly décline to answer any ques- 
tion, the answer to which would hâve a tendency to convict him of a felony ; 
but it would seriously afCect the efficlency of the jury, and cripple its power 
of investigating offenses, to hold that each witness may décline to answer un- 
til informed of the purpose of the investigation and the name of the individ- 
ual against whom information is sought. 

6. In the présent case the presentments state that respondent D. C. Nor- 
eross, as secretary of the Western Fuel Company, a corporation, was duly 
sworn by the foreman of the grand jury to testify as a vpitness in an investi- 
gation then being pursued by said grand jury concerning certain frauds al- 
leged to hâve been perpetrated and committed by said Western Fuel Company 
against the United States. And the assistant to the Attorney General in 
open court made the following statements : "But I wlll state in good faith 
to counsel that there are other parties involved in thèse frauds who bave not 
yet been indicted. And I wlll state that it is the intention of the governraent 
to ascertain to what extent thèse other parties bave been involved, and if 
their action is criminal then the government will take such course as it deems 
proper in the premises." This statement of counsel, while not under oath,, 
may, it seems to me, be considered by the court in passing upon the good 
faith of the assistants to the Attorney General and of the grand jury in calllng. 
the witness Noreross and in demanding the documents called for by the sub- 
pœua. And while the court would not corne to the assistance of the grand 
Jury if it appeared that its purpose was only to secure évidence against de- 
fendants already indicted, it should assist the grand jury in every way to dls- 
cover other otïenders. 

7. Therefore the only serions question which présents itself is as to whether- 
the subpœna which respondents bave refused to obey is too sweeping in its 
demands. It is quite true that its requirenients are very broad, but it seems- 
to me that the power of the grand jury must be commensurate wlth the re- 
quirenients of the matter under investigation. And I am not prepared to say 
that the documents desired are not essentlal for the purpose for which they 
are sought; that is, an investigation as to the complicity of others in frauds 
alleged to bave been committed against the United States. That the docu- 
ments are numerous, and their production would be inconvénient, cannot be 
urged as a reason for refuslng to produce them, if they be essentlal to the- 
investigation proposed, and are sought in good faith. 

8. My conclusion is that under the principles laid down in Haie v. Henkel,. 
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201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, Wilson v. TJ. S., 221 U. S. 361, 
31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 558, and later cases fol- 
lowlng them, the respondents should be required by the court to produce be- 
fore the grand jury the documents as commanded by the subpœna duces tecum, 
and that a failure to do so should be punlshed as a contempt of the court. 
Such will be the order. 

Samuel Knight and Stanley Moore, both of San Francisco, Cal., for 
appellant and plaintiff in error. 

Matthew I. Sullivan and Théodore J. Roche, Sp. Asst. U. S. Attys., 
both of San Francisco, Cal. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Thèse cases were argued and submitted to- 
gether. AU of them dépend upon the same facts, concerning which 
there is no substantial dispute ; indeed, most of the facts are expressly 
agreed to. Norcross was at the times mentioned in the record, and still 
is, secretary of the Western Fuel Company, a corporation, and as such 
was and is in possession of ail of the records, books, and papers of that 
Company which were not destroyed by the great fire in San Francisco 
of April 18, 1906. 

The record shows that at the November, 1912, term of the court 
below, two indictments were presented and filed against certain named 
individuals charging them with having entered into a certain conspir- 
acy with divers other persons whose names were unknown to the grand 
jurors, "under the guise and name" of the said Western Fuel Com- 
pany, to defraud the United States out of a large part of the import 
duties on coal imported and brought into this country by the fuel Com- 
pany directly and through other persons, firms, and corporations, by 
making and causing to be made f aise weights and false and f raudulent 
returns of weights of such importations, and in varions other ways spe- 
cifically set out in the indictments, the fîrst of which charged the con- 
spiracy to hâve been formed on the Ist day of January, 1904, the sec- 
ond charged it to hâve been formed on the Ist day of April, 1906, and 
a third and last indictment against the same défendants charged, in a 
somewhat altered form, the same conspiracy, alleging it to hâve been 
formed on the Ist day of April, 1906. 

It appears from the record that the trial of the défendants on one 
of the indictments was first set for August 26, 1913, which timeof 
trial was subsequently several times postponed, and that on the 14th 
day of iVugust, 1913, the government's attorney procured to be issued 
out of the trial court a subpœna duces tecum in the words and figures 
foUowing : 

"The Président of the "United States of America, to D. C. IS^orcross, as Sec- 
retary of the Western Fuel Company, a Corporation, Greetlng: 

"We command you, that ail business and excuses being laid aside, you ap- 
pear before the grand jury of the United States of America, within and for 
the Northern district of Californla, at a district court to be held in the United 
States courtliouse, in the Post Office Building, in the city and county of San 
Francisco, on the 14th day of August, 1913, at 2 o'clock in the afteruoon, and 
that you produce before the said grand jury at the time and place aforesaid 
•the followiug: 
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"Ail books, papers, records and vonchers of tlie Western Fuel Company, a 
corporation, in your possession or under your control, sliowiug the amount 
and weight of eoal in the bunker o£ the Western Fuel Comi)any situate on 
Folsom Street Dock in the eity aud county of San Francisco on the Ist day 
of January, 1904, includiug the amount of coal in the ofC-shore buul-ier aud 
the amount of coal in the in-shore bunker, and also showiug the amount and 
weight of coal on the Ist day of January, 1904, in the coalyard of said West- 
ern Fuel Company conuected with said bunker by a tramway and situate 
on East street, in said city and county of San Francisco ; and also showing 
the amount and weight of ail coal in ail other bunkers and places containing, 
or which contained coal of the Western Fuel . Company on the Ist day of 
January, 1904, in the state of Callfornla. 

"Also ail books, papers, records and vouchers of said Western Fuel Com- 
pany, in your possession or under your control, showing the total amount aud 
weight of coal dellvered from said bunker, includiug the ofC-shore bunker aud 
tlie in-sliore bunker and delivered froui said yard, between the Ist day of Jan- 
uary, 1904, and the date hereof. 

"Also ail books, papers, records and vouchers of said Western Fuel Com- 
pany, in your possession or under your control, showing the amount and 
weight of coal on this date in said bunker of said Western Fuel Company, in- 
cludiug said oft'-shore and said in-sbore bunker, and in said yard. 

"Also ail books, papers, records and vouchers of the Western Fuel Company, 
a corporation, in your possession or under your control showing the amount 
and weight of eoal iu the bunker of the Western Fuel Company, situate on 
said Folsom Street Dock, on the Ist day of May, 1906, Including the amount 
of coal in the off-shore bunker and the amount of coal in the in-shore bunker; 
and also showing the amount and weight of coal on the Ist day of May, 1906, 
in said coalyard of said Western Fuel Company, and also showing the amount 
and weight of ail coal in ail other bunlcers aud places in the state of Cali- 
fornia containing or which contained coal of the Western Fuel Company on 
the Ist day of May, 1906. 

"Also ail books, papers, records and voucliers of said Western Fuel Com- 
pany, in your possession or under your control, showing the total amount and 
weight of coal delivered from said bunker, including the ofC-shore bunker and 
the in-shore bunker, and delivered from said yard, between the Ist day of 
May, 1006, and the date liereof ; also showing ail coal delivered from any and 
ail other bunkers and places containing, or which contained coal of the 
Western Fuel Company between the Ist day of January, 1904, and the date 
hereof, and also between the Ist day of May, 1906, and the date hereof. 

"Also ail books, papers, records and documents of said Western P''uel Com- 
pany, a corporation, in your possession or under your control showing the 
weight of each load of coal taken from said in-shore and said ofC-shore bunker 
and ont of said yard, and out of ail other bunkers and places containing, or 
which contained coal of said Western Fuel Company, between the Ist day of 
January, 1904, and the date hereof; also showing the nanie of the person 
or persons to whom each of said loads of coal was sold or delivered, the date 
or dates upon which each of said loads of coal was so sold or delivered, aud 
the amount charged to the persou or persons to whom each of said loads of 
coal was so sold or delivered, and the amount paid for each of said loads of 
coal so sold or delivered. 

"Also ail weekly, monthly, and yearly flnancial and other reports made tô 
the directors of the Western Fuel Company, showing the financial condition 
of the affairs of said company; also the minute booKs of said conipany con- 
taining the minutes of the meetings of the Directors and the minutes of the 
meetings of the stoekholders of said company between the Ist day of January, 
1904, and the date hereof. 

"Also ail stock ledgers, stock journals and stock certificate books showing 
the names of the various holders of shares of the capital stock of said West- 
ern Fuel Company on the Ist day of January, 1904, and at ail times between 
January 1, 1904, and the date hereof. 

"Also ail ledgers, cashbooks and papers showing the expenses incurred and 
paid out by said Western Fuel Company between the Ist day of January, 
1904, and the date hereof, and to whom said iJayments were made. 
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"Witaess the Honorable Wm. C. Van Fleet, Judge of said District Court 
for the Northern I^istrict of Californla,. this 14th day of August, in the year of 
our Lord one thousand nine hundred and thirteen. 

■■[Seal.] W. B. Maling, Clerk, 

"By Lyle S. Morris, Deputy Clerk." 

It will be observed that the subpœna did not contain the usual ad 
testificandum clause. 

The record shows thât pursuant to the subpœna Norcross appeared 
before the grand jury at the time specified therein, and then and there 
read the f ollowing paper : 

"I liave been instrueted by counsel that I am not obllged under tliis sub- 
pœna to testify before the grand jury or to produce the books and papers of 
the Western Fuel Company accordingly, and without any disrespect to the 
grand jury, I must décline to testify further or to produce the books and 
papers until the court has passed upon the matter." 

Such refusai having been duly reported to the court by the grand 
jury, Norcross was cited to show cause why he should not be adjudged 
guilty of contempt of court, and in response to that citation appeared 
with counsel, and, the matter having been duly heard upon évidence, 
the court entered an order directing him, as secretary of the corpora- 
tion mentioned, to produce before the said grand jury at a designated 
time and place the books, papers, records, vouchers, and documents 
described and referred to in the subpœna and so in his possession and 
under his control, and, the said Norcross having failed and refused 
to comply with the said last-mentioned order, the matter was again 
brought before the court, and, having been heard upon a practical 
agreement in respect to the facts, the court adjudged him guilty and 
sentenced him to imprisonment until he should conform to the require- 
ments of the subpœna, from which judgment the présent appeal 
cornes ; and upon stipulation of the respective parties the writs of er- 
ror are made to dépend upon the disposition of the appeal. 

The record shows, among other things, that at the last hearing men- 
tioned it was agreed between counsel that at the time Norcross was by 
the subpœna required to appear there were no proceedings pending be- 
forethe grand jury against any of the défendants to the indictments 
looking to their further indictment, nor was there any statement made 
by the government's attorney to the grand jury to the efïect that : 

"The government desired the grand juçy to take up or consider an investi- 
gation having in view the présentation of further indictments as against 
thèse défendants or any other individuals connected with the Western Fuel 
Company." 

Upon careful considération, we are of the opinion that the case is 
ruled by the décisions of the Suprême Court in the cases of Wilson v 
United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 
1912D, 558; Warren B. Wheeler v. United States (No. 658); Stih- 
man Shaw v. United States (No. 659); Warren B. Wheeler v. Guy 
Murchie, U. S. Marshal, etc. (No. 660) ; Stillman Shaw v. Guy Mur- 
chie, U. S. Marshal, etc. (No. 661) 226 U. S- 478, 23 Sup. Ct. 158, 57 
L. Ed. 309, decided January 6, 1913; and Waher B. Grant and E. E. 
■J09 F.— 2 
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Burlingame v. United States (No. 831) 227 U. S. 74, 33 Sup. Ct. 190, 
57 L,. Ed. 423, decided January 20, 1913 — upon the authority o| which 
cases the judgment is aïïirmed. 



^^ÎW ENGLAND NEWSPAPER PUB. CO. ▼. McNETOTTT. 

(Circuit Court ot Appeals, First Circuit November 14, 1913.) 

No. 1,040. 

1. Masteb and Sebvant (5 286*) — Action ïob Injubt to Sebvant — Questions 

rOB JtIBT. 

Evidence considered, In an action to recover for an injury to an em- 
ployé working at a folding machine In a pressroom, and held insufflclent 
to warrant the court in submltting to the jury, over defendant's objec- , 
tien, the question whether the llght by whlch plaintlff was working was 
adéquate. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.»] 

a. Masteb and Servant (§ 270*) — Action roB Injurt to Servant — Evidence. 

Where plaintlff's hand was Injured by belng caught between rolls In a 
newspaper folding machine f rom which he was taking away papers, which 
machine was détective, and had been for a long tlme, to defendant's 
knowledge, in that the rolls dld not operate properly and falled to dellver 
some of the papers making It necessary for plalntlff to remove them witli 
hls hands, évidence was admissible in his behalf tending to show that a 
guard placed before the rolls would hâve lessened the danger, although 
there was no évidence that such guards were commonly used on ma- 
chines not defective. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. %% 913- 
927, 932; Dec. Dig. { 270.*] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Judge. 

Action at law by Frederick McNeight against the New England 
Newspaper Pubhshing Company. Judgment for plaintiff, and défend- 
ant brings error. Reversed. 

Francis P. Garland, of Boston, Mass., (J. T. Auerbach and H. S. 
MacPherson, both of Boston, Mass., on the brief), for plaintiff in error. 

John L. Hall, of Boston, Mass. (Stuart C. Rand, of Boston, Mass., 
on the brief), for défendant in error. 

Before PUTNAM, DODGE.'and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is an action brought by Freder- 
ick McNeight against the New England Newspaper Publishing Com- 
pany to recdver damages for an injury which he sustained by reason 
of his right hand being drawn between the rolls of a folding machine 
on a printing press, while in the employment of the défendant. The 
déclaration contains five counts. The fourth and fifth counts were 
waived by the plaintiff, and the case was submitted to the jury on 
the remainder. The first count contains a gênerai allégation of negli- 

•For other casw se* isam* topic & i nvubeb la Bec. & Am. Digg. 1307 to date, & Rep'r Indexes 



19 

gence. The second allèges that the négligence consistée! in setting the 
plaintiff at work on a dangerous machine without warning him of its 
dangers. The third that it consisted in setting him at work on a de- 
fective machine. The jury returned a verdict for the plaintiff, and 
the case is hère upon writ of error. 

At the time this action arose, Laws of Massachusetts 1911, c. 751, 
at page 998, provided that, in an action for personal injuries sustained 
by an employé in the course of his employment, it should not be a dé- 
fense (1) that the employé was négligent; (2) that the injury was 
caused by the neghgence of a fellow employé; and (3) that the em- 
ployé had assumed the risk of injury. 

The questions presented arise on the defendant's exceptions to the 
refusai of the court to give a requested instruction to the jury and 
to the admission of certain testimony. 

[f] On the question whether the light provided at the place where 
the plaintiff was required to work was adéquate, the défendant re- 
quested the court to charge the jury that they would not be justified, 
upon the évidence, in finding that the light was inadéquate. This the 
court declined to do, but charged the jury as follows: 

"Again, take the question of light. The master Is bound to hâve the prem- 
Ises sufficiently llghted for the help employed there to do their work. Were 
thèse premises so lighted? Taking the business that was going on, taking 
the situation in which McNeight was set to work, was he set to work In a 
I)lace Improperly and insufficiently llghted; that is, that a reasonable man 
would hâve sald was Insufflclently and improperly lighted?" 

It is thus seen that one of the grounds of négligence upon which 
the plaintiff was allowed to go to the jury was whether the light was 
inadéquate. There was a gênerai verdict for the plaintiff. From this 
it follows that the jury may hâve found that the light was inadéquate, 
and that it was the sole cause, or one of the contributing causes, of 
the accident. The question, therefore, raised by the defendant's ex- 
ception is whether there was évidence from which reasonable men 
might fairly conclude that the défendant did not exercise the care of 
the average man in providing Hght at the place where he set the plain- 
tiff at work, and that this was the sole cause, or a contributing cause, 
of his injury. 

The plaintiff was injured while doing the work of a pressman at 
one of the folders of a large three-decker Hoe newspaper printing 
press. The folder consisted of a large roU, designated on tlie sketch 
as the female roU B, which was about 14% inches in diameter; the 
cutting-roU C, about 7 inches in diameter, and situated at the right 
of and close to roll B ; and two nipping-rolls G and G' each about 31/2 
inches in diameter and about 3 feet long, situated directly below roll B. 
The nipping-rolls were about one-sixteenth of an inch apart, they re- 
volved inwardly, and were located about one-fourth of an inch below 
roll B. One of thèse rolls was a fixed roll; the other was movable. 
It rode in a box held in position by springs, and had a play of three- 
eighths to one-half an inch. Inside of roll B are two folding-blades 
D and D', located diametrically opposite to each other, and at points 
equidistant from E and £'. The paper cornes down from overhead in 
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a triangular chute, which folds it so that as it cornes between rolls 
B and C it is parallel with the main axis. When the end of the paper 
is at point H on roll B, opposite roll C, a pin in roll B attaches itself 
to the paper, and carries it under roll B and between it and rolls G 
and G' to B' ; then a knif e in roll C cuts off the paper at E, and the 
paper is released from the pin at B'. Simultaneously with this the 
folding-blade D thrusts the sheet between the nipping-rolls G and G', 
wdiich fold and feed the paper into the fly H, from which it is dropped 
upon the carrier tape /. The distance from the floor to the top of roll" 
B is about 4 feet 5% inches, and from the floor to the top of rolls G 
and G' about 3 feet 3 inches, and from the floor to the point B about 3 
feet 101/2 inches. 

It appeared that the nipping-rolls when on slow speed would not 
perform their function, and every third or fourth paper would not 
catch between the rolls and pass down as it should. On this account 
it was necessary to remove the paper, so as not to clog the nipping- 
rolls, and to allow the machine to operate. This failure was due to 
a faulty construction or adjustment of the machine. The plaintiff 
was set at work on the right side of the machine, as indicated in the 
sketch, and faced into the machine. His Avork required him to stand 
in a stooping posture, "steadily and continuously reaching down at 
arm's length to the tape to pick up the papers" and pack them to- 
gether on a table, from which another operator took them away. 
When the papers did not corne through the nipping-rolls he had to 
reach in above the rolls and remove them, so they would not clog the 
machine. When the machine was at high speed the papers came out 
at the rate of 20,000 an hour, and at slow speed at the rate of 500 per 
hour. The plaintiff picked up 50 papers at a time, and was required 
to work quite rapidly. There was a foot board 2Yz to 3 feet wide 
immediately over his head wdiere he worked. The press was about 20 
feet high. He testified that as he stood bending down "he did not bave 
a full view of the nipping-rolls, but saw only the lowest part of the 
one nearest him ; that as he stood * * * hg could not see the 
space between the two nipping-rolls ;" that he had never been warned 
or instructed as to the danger of getting his hands too close to the 
nipping-rolls, and did not realize that there was any likelihood of the 
papers coming down and pulling his hand in. He had, however, had 
10 years' expérience as a pressman, and at various times for a pe- 
riod of nearly two months, prior to the accident, had worked on the 
press in question. 

On the morning of the accident the press started up on the slow 
speed ; the plaintiff took his place on the packer ; and the nipping-rolls 
failed to draw ail the papers through. When this occurred he reached 
in and pulled the papers out, as he had been instructed to do. After 
working about ten or fifteen minutes, a paper which failed to pass 
through the rolls turned in at the corner, and, as he tried to pull it 
out, another paper came down and pulled it with his right hand into 
the nipping-rolls. While in the act of reaching for the paper his foot 
slipped on the oily floor, he was thrown forward, and his hand was 
taken with the paper into the nipping-rolls. 
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On the question of light the plaintiff testified that there was an arc 
light on the opposite side of the press from where he worked, and 
that the footboard over his head was between him and this light ; 
that he did not see three arc hghts on his side of the machine, but 
would not say they were not there. In answer to a question as to 
whether he made any claim as to the light, he said, "The light would 
go," but "could be improved on" ; that there were three hghts on his 
side of the machine ; that he did not say there were "three arc Hghts" ; 
and, although he testified that he did not notice the situation of the 
light, he later acknowledged there was one inside of the machine, right 
near thèse very rolls where he worked ; then, still later, he said he 
"could not State ; he would not be sure a light was there ;" "there may 
be a place for one, but * * * [he] would not say it was there;" 
"that it was the fault of the paper and his foot slipping together that 
pulled his hand in ;" that the press "was running on low speed" when 
he was injured. 

In behalf of the défendant, a witness testified that there was an arc 
light within six feet of the plaintiiï's head, directly above where he 
was working, and a light inside of the frame of the press, both of 
which were lighted the morning of the accident. Another witness tes- 
tiiied that on the plaintifï's side of the machine there were three big 
:arc Hghts and several incandescent Hghts on the frame of the press, 
5 or ô feet up from the floor, and one over the folder. Several of 
the witnesses said they considered the pressroom well lighted; that 
there was sufficient to read a paper by; and that there was plenty of 
light to enable one to do the work. 

It would seem from the testimony that the plaintifï at the trial 
placed little, if any, reliance upon the question of the sufficiency of 
the light, and that on the whole he regarded it as sufficient. In fact, 
from his testimony it appears that the light had nothing to do with his 
accident. His complaint that he did not hâve a full view of the nip- 
ping-rolls was not for want of light but because of the stooping position 
wdiich he had to take in the performance of his work. It is apparent 
that, bending down, as he says he was "steadily and continuously" re- 
c|uired to do in picking up the papers, it was impossible for him to see 
where the nipping-rolls came together when the paper was f orced into 
them by the folding-blade, and that ail he could see was the lowest 
part of the roll nearest him, and not the space between the two nip- 
ping-rolls. Further than this, he does not attribute his accident to the 
want of light but to the fact that when he reached up to remove a pa- 
per from the nipping-rolls another paper was thrust down by the 
folding-blade, and that, between this and losing his balance by slipping 
upon the floor, his hand was thrust and drawn into the nipping-rolls. 

It does not seem to us that on the record in this case reasonable men 
could fairly conclude that the light was inadéquate, or that the want 
of it was the cause, or a contributing cause, of his injury. 

[2] As the case must go back for another trial, it becomes nec- 
cssary to consider the questions raised by the exceptions to évidence. 
On the question of the defendant's négligence the plaintifï was allovved 
,to introduce évidence tending to show that if a guard had been placed 
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in the vicinity of the nipping-rolls, where the plaintiff was requîred 
to remove papers when they failed to pass through the f older, it would 
hâve lessened the danger of his getting his hand into the roUs, and 
that it was practicable to do this and operate the folder in the way the 
défendant was doing. The défendant excepted to this évidence, sup- 
posedly for the reason it did not disclose that a guard was in common 
use at this place on such machines. Conceding that it could not be 
found that guards were generally used 'near the nipping-rolls on Hoe 
machines, it does not follow in this case where the défendantes ma- 
chine, though procured from a reputable maker, was out of order and 
failed to perform its function, and this condition had existed to the 
defendant's knowledge for a long time, that such évidence would not 
be admissible to show the defendant's want of care. Men in gênerai 
do not employ def ective machines in the conduct of their business and 
subject their employés to additional dangers which they would not be 
required to encounter if the machines were in such condition as to 
properly perform their work. It was therefore the defendant's duty to 
remedy the defect so that the machine would perform its function, 
and thus obviate the necessity of the plaintifî's encountering this added 
péril, or, if he chose not to so, to provide such reasonable protection 
in the way of safeguards as was necessary for the plaintifî's safety. 
English V. Amidon, 72 N. H. 301, 303, 56 Atl. 548. The évidence un- 
der considération tended to elucidate the subject and, under the cir- 
cumstance presented by this case was compétent. 

In the course of the trial the plaintifï testified that the day before 
the accident he saw oil on the floor beside the folder, and that he 
"considered it a dangerous place for oil." On cross-examination he 
was asked if he notified anybody about it at that time, and repHed that 
he did not. The apparent purpose of this inquiry was to enable the 
défendant to argue that the reason the plaintifï did not notify the de- 
fendant was because there was no oil tliere. On redirect examination 
he was asked why he did not complain about the oil, and was allowed 
to answer, subject to defendant's exception, that he wanted to hold his 
job. Whether he refrained from notifying the défendant for the rea- 
son that he did not care to take the chance of losing his employment 
rather than because there was no oil on the floor was legitimate matter 
of inquiry, in view of the fact that the défendant had opened up the 
subject. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
in accordance with this opinion ; and the plaintifï in error recovers its, 
costs of appeal. 
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STBOL'GH V. CENTRAL R. CO. OF NEW JERSEY. 
(Circuit Court of Appeals, Third Circuit. December 2, 1913.) 

No. 1,667. 

1. Négligence (§ 32*) — "Wanton" — "Willful." 

The words "wanton" and "willful," as applied to négligence toward a 
licensee, do not necessarilj' iniply any purposeful design of défendant to 
injure plaintllï, or in tact to injure any one, but are applicable to every 
specles of willful conduct wliich is reckless of tlie dangers tliat may ensue 
tberefrom. 

[I<jd. Note. — For other cases, see Négligence, Cent. Dig. §§ 42-44; Dec. 
Dig. § 32.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7384, 7385, 
7468-7481, 7835, 7836.] 

2. Raileoads (§§ 275, 282*) — Accidents to Teains — Licensees — Wanton 

AND Willful Négligence. 

Defendant's main track from B. to tlie New Jersey terminal was also 
used tiy the trains of the E. Company governed by defendant's rules, one 
of whlch provlded tliat wlien a train was backed against the current of 
traffic the engineer should blow hls whistle three times and await a re- 
ply before starting, and that a flagman should take a position on the 
front of the leadlng car and signal the englneman in case of need. One 
of defendant's trains having stopped on the main track to remove some 
cars, a freight train of the R. Company, of whlch décèdent was brakeman, 
approached from the rear and stopped 150 feet from defendant's train. 
Décèdent and certain of tiis coemployés on the R. train went forward in 
accordance with a custoni and boarded the caboose of defendant's train 
for drinking water, and while there defendant's engineer returned hls 
englue against the standing cars with such force that the train was forced 
back against the R. Company's englue, the caboose wrecked, and décèdent 
caught and kllled before lie could escape. It also appeared that the air 
brakes were not working and that no whistle was blown before defend- 
ant's train was forced back, nor was any brakeman stationed on the ca- 
boose to signal the engineer as required by the rule. Held, that décèdent 
was not a trespasser, but a licensee, and that the facts were sufiieient to 
create an inference of wanton and willful négligence ou the part of de- 
fendant's engineer for which it would be liable. 

[Kd. Note.-— For other cases, see Railroads, Cent. Dig. §§ 873-877, 910- 
923; Dec. Dig. §§ 275, 282.'*T 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph Cross, District Judge. 

Action by Sarah Ann Strough, as administratrix of the estate of 
Edwin William Strough, deceased, against the Central Railroad Com- 
pany of New Jersey. Judgment for défendant, and plaintiff brings 
error. Reversed. 

Wilson & Carr, John O. Wilson, and Harvey F. Carr, ail of Cam- 
den, N. J., for plaintiff in error. 

George Holmes, William D. Edwards, and Charles E. Miller, ail of 
Jersey City, N. J., for défendant in error. 

Before CRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. Action was brought in the court below by 
the plaintiff, as administratrix of her deceased husband, Edwin William 

♦For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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Strough, to recover damages for his death alleged to hâve been caused 
by the négligence of the défendant company. It was tried before a 
jury in the court below, and at the close of plaiutiff's case, defendant's 
counsel moved for a non-suit, which was granted. The plaintiff ex- 
cepted to this rule, and sued out a writ of error. The only question 
before the court is as to the correctness of the rule granting the non- 
suit. 

At the time of the happening of the accident for which this suit was 
brought, and for a number of years prier thereto, the Reading Railway 
Company had, under an agreement with the défendant company, op- 
erated its trains over the tracks of the latter, the Central Railroad Com- 
pany of New Jersey, from Bound Brook, in New Jersey, to Jersey 
City. This use was conjoint with that of the défendant company itself , 
and was governed by the rules of that company, although the trains 
of the Reading Company were moved under the control and manage- 
ment of its own servants. 

Strough, plaintifï's intestate, was a brakeman in the employ of 
the Reading Railway Company. On September 29, 1910, the day 
of the accident, he was employed on an extra freight train running 
from Bridgeport, Pennsylvania, to Jersey City, New Jersey. When 
the Reading Company 's train reached Elizabethport, New Jersey, at 
about three o'clock in the morning, on the tracks of the Central Com- 
pany, it was brought to a stop about 150 feet from the rear of a Cen- 
tral Company freight train standing ahead of it on the same track.. 
There was no definite testimony as to the number of cars in the Cen- 
tral Company train, but it was estimated that there were 40 or 45. 

After the Reading Company train had come to a stop, three em- 
ployés of that train, to wit, the conductor, tireman and décèdent, vvent 
forward and entered the caboose in the rear of the Central Company- 
train. It was testified that they entered the caboose — or at least some 
of them did — for the purpose of getting a drink of water, which 
they were not able to easily procure on their own train. It was shown 
that such a visit, far from being an unusual occurrence, was a com- 
mon practice indulged in as a mutual convenience by the train crews 
of both companies. The flagman of the Central Company's train 
was in the caboose with thèse men. While thèse four men were in 
the caboose, the engineer of the Central Company's train was en- 
gaged in moving out cars from the middle thereof. When he had 
finished, he backed his engine and such cars as were still coupled to 
it, to recouple to the cars that had remained stationary. This he did 
with such force that his train was driven over the interval of 150 
feet which separated it from the train of the Reading Company, and 
the caboose, in which were the four men above mentioned, was driven 
up against the Reading engine so violently that two men, one of them 
the décèdent, were caught and held fast in the wreckage. So securely 
was the caboose wedged upon the engine, that a shifting engine was 
required to remove it and release the men. When this was finally 
donc, the plaintifï's husband was found to be dead. 

The plaintiff offered in évidence certain rules of the Central Rail- 
road Company, prescribing précautions to be taken by its employés 
when a train was backed against the current of traffic. Thèse rules 
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required, among other things, that the engineer blow his whistle three 
times and await a reply before starting, and that "a flagman must 
take a conspicuous position on the front of the leading car and signal 
the engineman in case of need." The rules also require that air brakes 
be coupled and in opération. It is true, that the existence of the 
rules above referred to tends to show such care and foresight on 
the part of the défendant company, in the opération of its trains, 
and, as far as they go, such performance of its duty in that regard, 
as would absolve it from a moral or personal responsibility for the 
accident. The négligence charged is not as to a default of the de- 
fendant in this respect. The défendant company is responsible, not 
only for the existence and enforcement of proper rules regulating the 
opération of its trains, but also in certain cases for the defaults of 
its servants in relation thereto, so that the personal équation, in the 
practical opération of the great transporation business of such a car- 
rier company, enters into the question of responsibihty, and the un- 
foreseen or unexpected default or négligence of a servant, who has 
been selected with due care, may impose upon that company a liability 
which its management could not hâve avoided. No question of the 
négligence of a fellow servant is hère involved. The négligence of 
the engineer is imputable to the défendant, which was his employer, 
and the question to be determined hère is, whether such négligence, 
if proved, was of such a character as would be a violation of any duty 
owed by the défendant to the plaintifï. 

Upon the trial, there was évidence tending to show that no whistle 
warnings were sounded at ail, and that no brakeman was posted upon 
the platform of the foremost car (which in this instance was the 
caboose) of the backing portion of the train. It was also shown that 
when the men in the caboose found themselves moving toward the 
Reading engine, they endeavored to apply the air brakes, but found 
them out of working order. Upon this state of the case, the de- 
fendant moved for a non-suit, and the court allowed it, on the ground 
that there was no évidence of any duty of care on the part of the 
défendant toward the plaintifï, assuming ail the évidence offered by 
plaintifï to be true, nor of any actionable négligence on its part. 

Among the gênerai propositions stated by the défendant in error is 
the follovving: 

"Except iit stations and yards and at highway crosslngs, a railroad company 
Is eutitled to tlie exclusive u.se of its track and property; ail persons who go 
tliercon are trespassers, and no recovery can he had for an Injury to such 
class of wrongdoers, unless there is a wanton Injury, after discovery of the 
Ijresence of a trespasser." 

This proposition, however, is beside the question with which we 
are hère concerned. The plaintifï was not a trespasser, in any view 
that can be taken of the facts disclosed in the record. A higher 
degree of care and a stricter duty was owing from the défendant to 
the plaintiff under the circumstances, than was owing to a mère tres- 
passer. Whether the gênerai rule, as above stated, be qualified, or 
not, as to a trespasser, it must be so qualified as to one not a tres- 
passer, that if the défendant is guilty of such willful and wanton 
négligence as évidences a reckless disregard of the dangers naturally 
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ensuing therefrom, it is liable for tlie injury thus caused to such 
person, although his présence had not been discovered. It is impor- 
tant, therefore, to consider the relation existing between the train 
employés of the Reading Company and the défendant company and 
its employés, while the two companies were using in common the 
tracks of the latter. 

For a distance of some twenty miles between Bound Brook and 
Jersey City, the two companies conjointly operated their trains on 
the tracks of the Central Company. It is obvions that this conjoint 
opération could not hâve been efficiently or even safely carried on 
without constant and intimate friendly intercourse between the serv- 
ants of the two companies, and especially between the crews of their 
freight and passenger trains. We may take judicial notice that each 
company was carrying on a large traffic, which must hâve rendered 
contact and intercourse between the two sets of operating servants 
more fréquent than would hâve been the case in a less congested oc- 
cupation of the tracks. There was évidence tending to show that 
such intercourse between the crews of freight trains of the two com- 
panies, when standing still near each other f rom any cause, was usual, 
and we can conceive of circumstances under which it might be nec- 
essary. The antécédent probability that such intercourse would con- 
stantly occur, tends to strengthen the évidence as to the existence of 
the custom. There is no évidence that such usage or custom was dis- 
countenanced by either company, and it is impossible under the évi- 
dence to assume that it was not known to the directing and operat- 
ing officers of both companies. 

From ail this, it clearly appears that the relation of the décèdent 
and other employés of the Reading Company to the défendant com- 
pany, in such a situation as is hère established, was that of licensees. 
It may be conceded that as such licensee, the plaintiff "must take the 
conditions as he finds them, and there is no obligation to respond in 
damages if he is injured by the inherently dangerous nature of the 
place." This is the well settled law applicable to a mère licensee who 
is injured upon the premises upon which he is licensed to go. He 
takes the risk of the inhérent or patent and obvions dangers of the 
premises, but he does not take the risk of such wanton and willful 
négligence of the licensor as shows a reckless disregard of the safety 
of the licensee; that is, he does not take the risk of a danger not 
inhérent in the premises, or one that is not open and obvious, but 
caused by gross or reckless négligence of the licensor supervening 
the license. As said by the learned counsel for the plaintiff in error: 
"When the présence of persons ou the premises is reasonably to be expected, 
a disregard of ail précautions for their safety Is clearly wanton and willful 
négligence, within the meaning of those words." 

[ 1 ] It is not necessary to discuss the numerous well considered cases 
cited by the plaintiff in error, in which the meaning of the word 
"wanton" and "willful" is applied to the négligence of which a licensee 
complains. The later authorities ail agrée that those words do not 
necessarily imply any purposeful design of the défendant to injure 
plaintiff, or in fact to injure any one, They are applicable to ail will- 
ful conduct which is reckless of the dangers that may ensue therefrom. 
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[2] In considering whether the évidence tended to show négli- 
gence of the engineer of the défendant conipany, of a kind and de- 
gree as would impose a liability upon the company to this plaintiff, 
we again refer to the rules of the défendant company applicable to 
a situation where a train was backed against the current of traffic. 
In such cases, the engineer must blow his whistle three finies and 
await a reply before starting; that "a ffagman must take a conspicu- 
ous position on the front of the leading car and signal the engineman 
in case of need, and air brakes must be coupled and in opération." 

Thèse rules are sufficient to warn, if such warning vvere necessary, 
the engineer and others of the crew of a long freight train, that bacfc- 
ing the same against the current of traffic was a hazardous under- 
taking, and that the rules prescribing the précautions to be taken 
must be strictly observed. We bave before pointed out that the pré- 
cautions enjoined by thèse rules were ail disregarded, and their dis- 
regard tended to aggravate the négligence charged against défend- 
ant. The testimony tending to show such disregard by the engineer 
of the défendant company was that of the fireman and engineer of the 
Reading train. Some of this testimony was unquestioned, but, whether 
contradicted or not, it was clearly sufficient to require its submission 
to the jury. 

In acldition to the évidence as to the disregard of the précautions 
prescribed by the rules of the défendant company, there is also tes- 
timony as to the extraordinary character of the impact or impacts 
given to the défendant company's train by the engineer, whose only 
duty in backing up was to make a coupling with the cars remaining 
stationary on the defendant's track. Taking cars out of his train, 
placing them upon other tracks, and backing on again, must hâve 
aiïorded the engineer opportunity to observe that the Reading train 
was not far behind ; but, however this may be, it must be conceded 
that what occurred, was extraordinary. The fireman of the Reading 
Coiupany's train testified as foUows : 

"A. Yes, sir. We stopped about a huiuired and fifty feet behind the Central 
Kailroad freis^ht, and I flxed niy fire. After I flxed my fire I got o£E the en- 
M;iue and I weut np to the Central Rallroad caboose to get a drink of water. 
I drawed a cup of water and just had it about drunlj when we got a bump, 
but not thlnklug very seriously over it, because we thonght lie was coupling. 
when we got another bump and we ail uiade a break for the door. The tlag- 
wau of the Central Rallroad was the first one ofif and he turned on the angle 
eock of the air liose and there was no air there — 

"(Objeeted to.) 

^'Q. How do you know that? 

"A. I was on the platform. The flagman jumped to the ground, and Mr. 
Faust jumped to the ground, and I jumped from the caboose to our engine. 
The caboose had already climbed the pilot of our engine, and before I knowed 
it, as I jumped for the running board, I was eaught between our engine and 
their caboose, the headllght of the engine. 

"Q. Was that how you lost your arm? 

■"A. Yes, sir. 

■"Q. Who was in the caboose? 

"A. The flagman of the Central, Conductor Faust, of the Philadelphia & 
Keading, Brakeman Strough and niyself. 

"Q. They were ail Reading men exeept the flagman? 

"A, Yes, sir. 
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"Q. What happeiipd to Mr. Strougli? 
"A. He was killed." 

This testimony was repeated and emphasized on further examina- 
tion, direct and cross, and confirmed by the testimony of the engi- 
neer of the Reading train. From the facts estabUshed by this testi- 
mony, uncontradicted or unexplained by the défendant, it seems clear, 
at least, that an inference could be drawn by reasonable men that the 
conduct of the engineer, from which thèse déplorable and extraor- 
dinary conséquences ensued, was characterized by a reckless disre- 
gard of what might happen to those exposed to the dangers of the 
situation. What happened, was not to be expected of an engine back- 
ing to couple to a long heavy f reight train standing stationary on 
the track. To hâve driven such a train over the intervening 150 feet 
onto the pilot of the Reading engine must hâve required a very unusual 
impact and force. No ordinary opération of the engine could hâve 
so overcome the inertia of the heavy train, as to not only drive it 
against the Reading engine, but to force it up upon the pilot of the 
samë and cause it to "turn turtle." 

We think this évidence clearly tended to raise the question, whether 
the conduct of the engineer evidenced a reckless disregard of the 
safety and rights of others; that is, whether wanton and willful nég- 
ligence was not inferable from the évidence. This was a question 
for the jury and not for the court. 

It is not necessary to speculate how the jury would or should hâve 
answered this question. They might hâve answered it one way or 
the other, and if the case had gone on, the défendant might hâve been 
able to so explain the conduct of the engineer as would give to it a 
différent aspect. Our only concern hère is, to détermine whether, 
under the circumstances, the case should hâve been taken from the 
jury at the conclusion of the plaintiff's évidence. As we think it 
should not, the judgment of the court below is reversed, with an order 
for a venire de novo. 



CHATTANOOGA & TENNESSEE RIVER POWER CO. v. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. Decemtier 2, 1013.) 

No. 2,355. 

Master and Servant (§ 13*) — Eigiit-Houb Law — "Public Wobk or United 
States." 

A lock and dam aeross a navigable streaiu, eoustrncted under a con- 
tract wlth the United States authorlzed by act of Coiigress, and the title 
to whicli is In the United States, although tlie contraetor receives In pay- 
inent the privilège of uslng the surplus water for the generatlng of electrle 
Power for the term of 09 years, snbject to the condition that sucli use shall 
not interfère wlth navigation, Is "a public work of the United States," 
withln the meanlng of Eiglit-Hour Law Aug. 1, 1892, c. 352, § 1, 27 Stat 
340 (U. S. Comp. St. 1901, p. 2521), prohlbitlng a contracter for .such work 
from requlring or perniitting any laborer or inechanic employed thereon 
to work more than eight hours in any caleudar day, except in case of 
extraordinary eniei'gency. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dlg. S 13.*] 

•For other cases see same topic & § numbbk in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

Criminal prosecution by the United States against the Chattanooga 
& Tennessee River Power Company. Judgment of conviction, and 
défendant brings error. Affirmed. 

Williams & Lancaster, of Chattanooga, Tenn., for plaintif? in error. 

James B. Cox, U. S. Dist. Atty., of Knoxville, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The power company, plaintifï in 
error, was convicted of violating the act which restricts the daily serv- 
ice of laborers and mechanics employed upon the public works of the 
United States to eight hours. Act August 1, 1892, c. 352, 27 Stat. 34Q 
(U. S. Comp. St. 1901, p. 2521). The power company demurred to 
the indictment on the ground that it shows on its face that the work 
in question is not "a public work of the United States," within the 
meaning of the act alluded to. The demurrer was overruled, the com- 
pany found guilty and a fine imposed ; and error is prosecuted. 

The indictment was returned December 5, 1911. It charges in sub- 
stance that the power company entered into a contract with the United 
States to build a lock and dam across the Tennessee river, a navigable 
stream, at Haies Bar, Guild, Tenn., and, further, that while engaged 
in the construction of the lock and dam, "a public work of the United 
States," the company "employed, directed, and controlled the services 
of laborers and mechanics" thereon, and "intentionally required and 
permitted" them "to work niore than eight hours in a calendar day,. 
when there was no extraordinary emergency." The contract is incor- 
porated into the indictment by exhibit, and specifically refers to the 
acts of Congress pursuant to which it was executed. 

Accepting under the demurrer the récitals contained in the contract,, 
the requisite conditions existed to authorize it to be entered into, as 
it was September 12, 1905, according and subject to the provisions of 
the act passed April 26, 1904 (33 Stat. pt. 1, p. 309, c. 1605), as 
amended January 7, 1905 (Id. p. 603, c. 32).^ The task set for us is 
to détermine whether the work described in the contract and author- 
ized by thèse acts of Congress is "a public work of the United States" 
within the meaning of the act of August 1, 1892, commonly known 
as the "Eight-Hour Law" ; for the fact that the power company en- 
tered into the contract with the United States, and so nominally falls 
within the word "contractor" found in the Eight-Hour Law, cannot 
be questioned. The acts authorizing the contract, and the contract 
itself, provide for the construction of an efficient lock and dam in the 
Tennessee river; and the power company is required to and does un- 
dertake at its expense to furnish everything (save only the plans and 
certain specified materials which the government is to furnish), and 
to do ail that is necessary to accomplish this resuit, and to vest title 

1 The amendment needs to be exaniined only to flnd autttority in the Secre- 
tary of War to change, the location of the lock and dam from that mentioned 
in the act of April 26, 1904 ; and this act is too long to be quoted hère. 
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to the whole in the United States; and the power company does this 
in considération of receiving from the United States a grant of "such 
rights as it possesses to use the water power produced by said dam, 
and to convert the same into electric power or otherwise utihze it," for 
a specified time, subject, however, to the condition that "nothing shall 
be donc in the use of the water" from the dam to interfère with nav- 
igation or with the government's use and control of the water for that 
purpose. This clearly Hmits the grant to the use only of surplus wa- 
ter. If, instead of this, a money considération had been agreed upon, 
tliere could be no question touching the character or ownership of the 
work; indisputably it would hâve been one of the public works of 
the United States. Can it be that the médium of payment can operate 
to change this resuit ? 

It is true that this surplus-water power privilège is in terms to con- 
tinue for 99 years ; but this is subject to the right of revocation upon 
payment of the reasonable value of such necessary property as the 
company may acquire for the enjoyment of the privilège, the value 
of the "franchise hereby conferred" being expressly excluded. Thus 
the surplus-water poVver privilège is at most a determinable franchise; 
and this is further burdened with an obligation of the power company 
to "furnish the necessary e^lectric current while its * * * power 
plant is in opération to move the gâtes and operate the locks and to 
hght the United States buildings and grounds, free of cost to the 
United States." Now it is not the purpose to minimize the practical 
value of this privilège while it lasts. The attempt is simply to ascer- 
tain and define the nature of the privilège. For it is urged that the 
main object alike of the enactments ar^l the contract was to produce 
this surplus-water power privilège and acquire part of the benefits of 
it, and that the lock and dam were a mère incident. It would be 
anomalous if the government were to regard its powers concerning 
navigable waters as entitling it to build locks and dams in navigable 
streams for the sole purpose of producing water power for the benefit 
of private persons ; and yét this is the logic of counsel's insistence. 

As Mr. Justice Brown said, in Kaukauna Co. v. Green Bav. etc.. 
Canal, 142 U. S. 254, at page 273, 12 Sup. Ct. 173, at page 177 (35 
L. Ed. 1004), followed in Green Bay, etc., Canal Co. v. Patten Paper 
Co., 172 U. S. 58, 76, 77, 19 Sup. Ct. 97, 43 L. Ed. 364, when consider- 
ing the effect of a statute of Wisconsin which reseirved to the state the 
surplus water power created by the érection of a dam over the Fox 
river, a navigable stream : 

"Upon the otlier hand, it is probably true that It is heyond the competency 
of the State to appropriate to itseif the property of individuals for the sole 
purpose of creatiuf; a water power to be leased for niaiiufacturing purposes. 
* * * But if, in tlie érection of a public dam for a recognlzed public pur- 
pose, there is necessarily produced a surplus of water, which uiay properly be 
used for niaïuifacturing purposes, there is no sound reason why the state may 
not retain to itseif the power of controUing or disposlng of sueli water as an 
incident of its right to make such improvement." 

A rule of décision of long standing still prevails in Ohio to the efïect 
that, upon the state's abandonment of a portion of one of its canals, 
it is not Hable to its lessees of surplus water derived theref rom ; Judge 
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West saying, in Hubbard v. City of Toledo. 21 Ohio St. 379, 398, fol- 
lowed in Elevator Co. v. Cincinnati, 30 Otiio St. 629, 642 : 

"If it were otherwise, the state would be compelled to maintain her canals, 
at any sacrifice, for the exclusive benefit of the lessees of surplus water. Thi? 
cannot be. The création of water power did not enter into the purpose of their 
construction. It was adventltious, ineidental, and, therefore, necessarlly pre- 
carious ; and those obtaining grants thereof must be supposed to hâve taken 
them subject to the fluctuations of tides and the changes of time." 

And Mr. Chief Justice Waite said, in Fox v. Cincinnati, 104 U. S. 
783, at page 785 (26 L,. Ed. 928), when considering a similar question 
originating in Ohio : 

"The use of the water for hydraulic purposes Is but an incident to the prin- 
cipal object for which the canal was bullt, to wit, navigation." 

Furthermore, the intent to be deduced from the whole législation 
was to increase the ddpth of the water in this portion of the Tennessee 
river for purposes of navigation ; and there is nothing concerning the 
design as to surplus water to indicate that anything more was contem- 
plated than a subordinate and ineidental object. As Judge Sanford 
points out in the opinion below, Congrejss took steps as early as 1899 
to improve this part of the river for purposes only of navigation. It 
appropriated $35,000 for "improving Tennessee river between Chat- 
tanooga and Riverton," Ala., and provided that: 

"In making the survey between Chattanooga and Shellmounds through that 
portion of the river commonly called the 'Suck,' an examina tion shall be made 
wlth a View to the construction of locks and dams suitable for couvenlent and 
safe navigation." Act ilarch 3, 1899, c. 425, 30 Stat. 1142, 1143. 

While it is true that the act of 1904 made provision for the water 
power privilège above mentioned, yet the dominant feature of the act 
was plainly to promote the interests of navigation. To illustrate, sec- 
tion 1 of thd act requires the contractor to — 

"purchase and pay for ail the lands on either slde of the river that niay be 
necessary to the successful construction and opération of sald lock and dam, 
Including flowage rlghts and rlghts of way for Ingress and egress from pub- 
lic hlghways and deed the same to the United States." 

And section 7 provides that : 

"To insure compliance with the terms of the contract or of tliis act, or to 
protect the interests of navigation, the Secretary of War shall hâve power 
at any tlme, before or after the completion of the work, to order a suspension 
of ail privilèges granted by this act." 

In short, when ail that the act prescribes respecting the improvement 
directly affecting navigation is considered in contrast with that which 
concerns the surplus-water privilège, no room is left for doubt as to 
which is thé principal thing and which the incident. 

It is equally clear that the main improvement comprised the lock 
and dam, and was intended to constitute one of the public works of 
the United States. It is not suggested that the power company failed 
to discharge, and so it is to be presumed that it performed, its obhga- 
tion under the contract to purchase and within six months to conve}^ 
to the government such lands as were necessary for the improvement ; 
and, moreover, the materials for the lock and dam were to be furnished 
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by the government and the contracter was to do tlie work. Hence 
the case faïls witliin the principles characterizing public works of the 
United States, as announced in Title Guarantee & Trust Co. v. Crâne 
Ce, 219 U. S. 24, 31, 31 Sup. Ct. 140, 55 L. Ed. 72, and Ellis v., United 
States, 206 U. S. 246, 258, 27 Sup. Ct. 600, 51 h. Ed. 1047, 11 Ann. 
Cas. 589, because the title was in the United States, and the lock and 
dam were permanent in nature and essential to the structural unity 
and the use of the improvement. 

In view, then, of the charges contained in the indictment and its 
date, as pointed out at the beginning of this opinion, the judgment 
below must be affirmed. 



MISSOURI VALLEÏ BRIDGE & IRON CO. v. NUNNEMAKER. 

(Circuit Court of Appeals, Eiglitli Circuit. November 5, 1913.) 
No. 3,766. 

1. Mastbr and Servant (§ 190*) — Master's Liability foe Injury to Servant 

— TJnsafb API'LIASCES. 

Wliere tlie superiutendent in eliarge of defendant's worli in the construc- 
tion of a bridge approacli directed an employé to repair certain niauls 
which had becoine détective in use, whicli he did by puttiug new liandles 
in tliem, in doiug such worli lie represented défendant, and whatever lii.s 
regular employmeut might liave been was not a fellovv servant of anotlier 
employé who was afterward injured because one of tlie handles was in- 
sutliciently wedged, pemiltting the maul head to fly off in use. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 449- 
474; Dec. Dlg. § 190.*] 

2. Master and Servant (§ 205*) — Action for Injuby to Servant — Instruc- 

tions — Defective Appliances. 

Instructions, in an action for injury to a servant through a defective ap- 
pliance, tliat plaintlff liad a right to rely ui)on the duty of défendant to 
exercise reasonable care to see that the appliance was in safe condition, 
having been perfornied, and was not chargeable with assuniption of the 
risk unless he linew of the defect or it was obvions, hcld not erroneous. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ IIGS- 
1179; Dec. Dlg. § 295.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Action at law by T. W. Nunnemaker against the Missouri Valley 
Bridge & Iron Company. Judgment for plaintifF, and défendant brings 
error. Affirmed. 

J. Lionberger Davis, of St. Louis, Mo. (Allen C. Orrick, Jones, 
Irlocker, Hawes & Angert, and Nagel & Kirby, ail of St. Eouis, Mo., 
on the brief), for plaintiiï in error. 

William T. Nardin, of St. Louis, Mo. (Wilfley, Wilfley, Mcintyre 
.& Nardin, of St. Louis, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. The Missouri Valley Bridge & Iron Com- 
pany, plaintiiï in error, hereafter called the défendant, had contracts by 

*Foi other cases see same topic & § numbek in Dec. & Aoa. Digs. 1907 to date, & Rep'r Indexes 
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which it was to construct the so-called McKinley bridge at St. Louis, 
Mo,, and the approach thereto on the Missouri side. The défendant 
had taken two separate contracts, one to build the bridge and one to 
build the approach thereto. Thèse contracts were not only separate but 
their exécution was largely kept separate. T. W. Cartledge was su- 
perintendent of construction of the approach and had two foremen 
under him, John B. Ryker and Henry Smith. There were separate 
superintendent and foremen for the bridge proper. There was a black- 
smith shop under the superintendent of the bridge proper at which 
some work was occasionally done for the approach. There was also 
a supply house near thereto, both standing near the river. Some blocks 
west and more convenient to the approach was the office of Superin- 
tendent Cartledge, and a portion of this building was occupied as a 
tool house and shop for the repair of tools used on the approach. T. 
W. Nunnemaker, the défendant in errer, hereafter called the plaintiff, 
was a structural iron worker employed on the approach. On March 
30th Mr. Ryker, the defendant's foreman, wishing plaintifï to make 
some repairs, told him what to do and to get the necessary tools. The 
work required the use of mauls and a long chisel, and he went down 
to the tool house, where tools ready for use were kept, and sought to 
find a seven-pound maul, but being unable to do so took two eight- 
pound mauls from among five and a chisel or cutter and returned to 
the work. Some trolley poils had been bent, and it was necessary to 
take thèse down and send them to be straightened. When plaintifï 
returned to the scène he was sent to assist the engineer on the derrick 
car near by. He was detained there about half an hour, during which 
time two men were engaged in cutting off rivets ; one man holding the 
chisel or cutter and the other striking it with the maul. At the end 
of this service on the derrick plaintiff was transferred to the cutting 
of rivets. He held the chisel or cutter and a man named Hayes struck 
it with the maul. On his striking the second time the head of the maul 
flew off before it reached the chisel or cutter, struck the plaintiff, and 
knocked him off the approach about 30 feet to the ground below. He 
was seriously injured by the blow from the head of the maul, the fall, 
and the impact with the place beneath. This suit was brought for 
damages ; the pétition alleging that the maul in question was defective- 
ly repaired by the défendant in that the end of the handle which en- 
tered the head of the maul had been shaped too nearly to a point, thus 
leaving the handle loose in the head, the métal wedge which was driv- 
en into the handle_ where it passed through the head of the maul was so 
short and blunt that it did not properly swell the handle and make it 
secure and fast, and by reason of the shortness and bluntness of the 
wedge it did not become securely fastened in the wood of the handle 
and did not remain in the handle, and said wedge loosened by use and 
dropped out, permitting and causing the head to fly from the. handle 
and inflict the injury of which the plaintiff complains, and that such 
defective condition was known, or in the exercise of ordinary care 
should hâve been known, to the défendant. There was an answer con- 
taining a gênerai déniai and pleading that the plaintiff assumed the 
risk and that he was guilty of contributory négligence. There was a 
209 F.— 3 
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trial, a verdict and judgment for the plaintiff, and the défendant 
brought the case hère on error, assigning as such the overruUng of 
the motion to direct a verdict and the giving of portions of the charge 
and the refusai to give the instructions asked. 

[1] It was the duty of the défendant to use reasonable care to see 
that tools furnished to employés were reasonably safe for their use. 
Armour & Co. v. Russell, 144 Fed. 614, 75 C. C. A. 416, 6 L. R. A. 
(N. S.) 602; American Car & Foundry Co. v. Barry, 195 Fed. 919, 
115 C. C. A. 607 ; Hough v. Railway Co., 100 U. S. 213, 25 L. Ed. 612. 

It appears that the men vi'ho used the mauls had nothing to do with 
their repair. Originally they were delivered to them as finished mauls,, 
and when they became out of repair they were cast aside and good 
mauls taken. The superintendent, Mr. Cartledge, ordered that Mr. 
Rudolph Ganshaw, who was a hoisting engineer, handle up some mauls 
that were broken. Mr. Ganshaw took about five mauls to the repair 
shop at Superintendent Cartledge's office and there put new handles in 
them. Ail thèse handles were properly inserted but one. In shaping 
the handle of that one by reason of the grain of the wood it split off 
somewhat too much at the end that went through the head. Mr. Gan- 
shaw then found he had only one wedge, and that a somewhat nar- 
row, short, and blunt one. He went down to the blacksmith shop to 
get another. The blacksmith told him he had none and no time to 
make any. Ganshaw then went back and used the one he had. This 
is the particular maul the head of which came ofï, inflicting injuries 
on the plaintiff. 

While it is true that ordinarily the law requires the exercise of 
reasonable or ordinary care to provide a reasonably safe place to work 
and the same degree of care to furnish reasonably safe appliances 
for the work, and also requires, in the exercise of such care, continu- 
ous inspection by the master of the place and appliances, this is not 
true of what are called simple tools, such as ordinary hammers, chisels, 
shovels, and the like. Wachsmuth v. Shaw Electric Crâne Co., 118 
Mich. 275, 76 N. W. 497; Vanderpool v. Partridge, 79 Neb. 165, 112 
N. W. 318, 13 h. R. A. (N. S.) 668; Ruck v. C, M. & St. P. Ry. 
Co. (Wis.) 140 N. W. 1074; Lehman v. Chicago, St. P., M. & O. Ry. 
Co., 140 Wis. 497, 122 N. W. 1059; Meyer v. Ladewig, 130 Wis. 566, 
110 N. W. 419, 13 L. R. A. (N. S.) 684; Stork v. Stolper Cooperage 
Co., 127 Wis. 318, 106 N. W. 841. 7 Ann. Cas. 339; Twomblv v. Con- 
solidated Electric Light Co., 98 Me. 353, 57 Atl. 85, 64 L. R. A. 551 ; 
American Car & Foundry Co. v. Fess (Ind. App.) 101 N. E. 318. 

But hère the question is not whether the master was compelled to 
constantly inspect thèse mauls or not. This maul, at some time ante- 
rior to the accident, was broken, and the defendant's superintendent 
ordered it repaired. That was the duty of the master, and whoever 
he assigned to do it was in the place of the master, whatever may hâve 
been his usual vocation. That is, he might hâve been ordinarily a f el- 
low servant of the plaintifï, but in attempting to repair the maul he 
was acting in the place of the master, doing its duty, and the master 
was liable for what the servant did in such repairing. There is no 
doubt that if Cartledge and Ganshaw were négligent in repairing this 
maul, and it was then returned to the place where the defendant's 
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servants had been charged to go and get mauls, then the défendant was 
Hable for the resuit of such négligence. Lehigh Valley Coal Co. v. 
Warrek, 84 Fed. 866-868, 28 C. C. A. 540. It follows the court prop- 
erly overruled the motion to direct a verdict. 

It is insisted, hovvever, that, if there was any doubt about the char- 
acter of the tool or the custom of repairing such tools, a mixed ques- 
tion of law and fact would hâve been raised which should hâve been 
submitted to the jury by the court. Sowles v. Norcross Bros. Co., 195 
Ted. 889, 115 C. C. A. 577. We are of the opinion that, conceding 
the maul to hâve been a simple tool, there was no dispute in the.testi- 
mony as to the custom of repairing such tools, but in any event the 
défendant failed to ask any instruction upon that subject and cannot 
now complain. 

[2] The court instructed the jury: 

"A primary duty rests upon every employer of labor (that is, xipon the mas- 
ter) to exercise reasoiiable care to provide reasonably safe appliances with 
whlch the servants shall work, and also reasonably safe places in which they 
shall work." 

And: 

"If, however, the servant knew at the time he entered the empioymeut, or 
])rlor to the time of his injury, of the defective condition of the appliances, or 
dangerous situation in which he was put to work, or unless the sald defec- 
tive or dangerous condition was patent, obvions, and plain before his eyes, 
in elther of thèse events (that is, in the event he knew of the dangerous con- 
dition, or in the event it was patent or plainly before him) he cannot recover. 
The servant bas a right to rely upon the niaster's performing the primary and 
fundamental duty before stated. No obligation is cast upon the servant to 
use what is comnionly ealled 'ordinary care' to inspect the premises or ap- 
pliances with a view of ascertalning whetlier or not they are safe. He has a 
right to rely upon their being safe, and henee tlie ordinary obligation restlng 
upon plaintiff in many other suits, naniely, the exercise of ordinary care to 
fliid out whether the appliances are safe, does not rest upon him. ïhis, how- 
ever, does not relieve him from the conséquences of entering into the dis- 
charge of the duty, when the danger is patent and open before him, or he 
knew of that danger." 

And: 

"If you flnd from the évidence in tlie case that the maul was not seenrely 
fastened to the handle, and that the plalutifï knew this before he was struck 
and injured, he cannot recover ; or if the defeet, if any existed, was patent 
or readily observable by the plaintiff before lie was injured, theu he cannot 
recover." 

And again: 

"There is in this case, then, no assumptlon of risk upon his part if he was 
at work on that bridge and was relying upon the master to furuish him rea- 
.«onably safe appliances with which to work." 

And also : 

"The plaintiff had a perfect right to rely upon the tools that were furnished 
him being in good condition, provlded lie did not see, or could not see, the 
condition in which It was at the time he examined it." 

Complaint is made of the second, fourth, and fîfth subdivisions on 
the ground that they made of the défendant an insurer or guarantor 
of the safety of the tool or maul which injured the plaintiff. In this 
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we cannot concur. Taken together, the charge fully stated the law 
applicable t.o this case. The instructions complained of were upon 
the burden resting upon the plaintiff, net upon the obligations resting 
upon the défendant. As was natural, the court distinguished between 
the two and stated the obligations resting upon the défendant correctly, 
and in stating the obligations resting upon the plaintiff the omission of 
those resting upon the other partv could not hâve been error. St. 
Louis, I. M. & S. Rv. Co. V. Needham et al., 69 Fed. 823, 16 C. C. A. 
457; Choctaw, O. & G. R. Co. v. Tennessee, 116 Fed. 23, 53 C. C. 
A. 497. 

There is no évidence of contributory négligence on plaintiff 's part 
or of assumption of risk by him that is hère material. He had the 
right to assume that the maul had been properly repaired. He was 
not obliged to examine into the methods by which it had been repaired. 
Kreigh v. Westinghouse, Church. Kerr & Co., 214 U. S. 249, 29 Sup. 
Ct. 619, 53 L. Ed. 984 ; Texas & Pacific Ry. Co. v. Howell, 224 U. S. 
577, 32 Sup. Ct. 601, 56 L. Ed. 892; Choctaw, Oklahoma & Gulf R. 
R. Co. v. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. 96; Alaska 
Pacific S. S. Co. v. Egan, 202 Fed. 867, 121 C. C. A. 225. He did not 
observe the maul except to see if the repair had been completed by 
the insertion of a wedge. It would hâve required a quite critical ex- 
amination, if not an impossible one, after the wedge had been driven 
in to détermine whether the handle had been eut too small, and it would 
hâve been quite impossible to tell how far the wedge went in and 
whether it was blunt or sharp. This maul as prepared was inherently 
dangerous, and there was no possibility of plaintiff knowing in full its 
condition. It is true the évidence shows the handle was somewhat 
too finely shaved, but it does not appear that it was not spread so as 
to wholly fill the extrême end of the maul opposite the handle, and 
there is no évidence that the plaintiff saw or noticed its condition in 
that regard. True the wedge was somewhat narrow, but there ap- 
pears no reason to believe that the maul was unsafe by reason thereof 
if the handle was swelled to the size of the end of the maul and the 
wedge was sufficiently long and tapering to hold itself and the handle 
in. Questions with référence to obvions defects bave therefore no 
application. 

Coniplaint is made that the court failed to instruct the jury that, if 
plaintiff' knew the maul was defective and dangerous, he could not 
recover, but there was no évidence that he knew that f act, and it would 
hâve been error to so instruct the jury. 

No other points are suggested which seem worthy of separate con- 
sidération. No error appears, and the judgment is afifirmed. 

HOOK, Circuit Judge, took no part in the décision of this case. 
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HUGHES et al. v. ALFRED H. SMITH CO. 

ALFBED H. SMITH CO. v. HUGHES et al. 

(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 94. 

1. Trade-Marks and Tbade-Names (§ 41*)— Registratiok— rEioB Use. 

lu a suit to restrain infrinKeuient of a trade-uiark consisting of tlie word 
"Idéal," as applied to brushes, évidence hcld to warrant a findius that the 
word was used and understood in the United States as indicatiug bruslies 
sold by complainant H. and bis predecessors, and not brushes made ex- 
clusively by P. in England, and that an application for registration of the 
woi'd as a trade-mark, aceompanied by a déclaration that it had been 
used by H. for ten years in his business, was properly granted. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 50-52 ; Dec. Dig. § 44.*] 

2. Tbade-Mabks and Tkade-Names (§ 3*) — Pbioe Use— Descriptive Word. 

Where the word "Idéal," as applled to brushes, had been used by H. in 
his business for ten years prior to the passage of Trade-Mark Act (Act 
Feb. 20, 1905, c. 592, 33 Stat. 724 [U. S. Comp. St. Supp. 1911, p. 1459]), 
he was entitled to hâve the same registered as a trade-mark wlthout réf- 
érence to whether It was descriptive. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

3. Teade-Mabks and Tbade-Names (§ 45*) — REGiSTBATiois- — Certificate. 

Certiflcate of registration of a trade-mark is sufflclent prima facie évi- 
dence of compliance wlth ail the régulations enacted tlierefor, and the 
burden of showing noncompliance is on him who asserts It. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. § 45.*] 

4. Trade-Mabks and Teade-Names (§ 21*) — Words Subject to Appropria- 

tion — Specific or Gbkeeic Namb. 

Where the word "Idéal," as applied to brushes, was registered as a 
trade-mark in the Untled States by coniplainants, and such word liad been 
applied by complainants only to a hairbrush of a particular shape and 
grade sold by complainant H. and his predeces.sors, the fact that such word 
had been applied to a patented brush in England, and that the brush sold 
by H. and his predecessors under such name had the features of the 
patented brush, was insufficient to show that the name had acquired a 
gencric meaning to represent the patented article so as to deprive com- 
plainants of the right to register the same as a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24; Dec. Dig. § 21.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New Yorl:, entered in favor of complain- 
ants restraining infringement of a trade-mark. The trade-mark was 
registered June 26, 1908, No. 54,282, being described as "the word 
'Idéal' " shown in script, appropriated to brushes ; the particular class 
of brushes to which it is appropriated being stated to be hairbrushes. 
It was registered by Henry L. Hughes, his application stating that 
"this trade-mark has been continuously used in his business since 
December 21, 1886." This business, as the testimony showed, was 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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conducted orîginally by predecessors of Hughes to wHose riglits \\t 
succeeded. The défendant is selling agent in this country of the 
successors of the original house of Mason Pearson located in England, 
which manufactures hairbrushes and has sold them hère under the 
name "Idéal." Affirmed. 

The opinion of Judge Ray will be found in 205 Fed. 302. 

J. L. Stewart, Sidney R. Perry, and Francis X. Brosnan, ail of 
New York City, for appellant. 

Otto Horwitz, of New York City, Frank C. Curtis, of Troy, N. Y., 
and W. J. Rosenstein, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. [1] Judge Ray has exhaustively narrated the 
f acts upon which both sides rely ; référence may be had to bis opinion 
for the détails of the 'transaction. In this opinion, unless otherwise 
indicated the word "Pearson" will be used as including the original 
Pearson and his successors and the word "Hughes" will be used as 
including complainant's predecessors in business. 

On December 21, 1886, Pearson obtained United States Letters Pat- 
ent, No. 345,583, for a single bristle rubber cushion "hair or other 
brush." He had already taken out an English patent for the same 
device, so that his American patent expired, probably, in 1899. He 
at once began the manufacture and sale of hairbrushes made in 
conformity to the patent, in England, under the name "Very." In 
1888 one Reid and some other of Hughes' predecessors undertook 
the selling of Uke brushes in this country. Reid had talked with 
Pearson about the matter and an arrangement was entered into where- 
by Pearson was to sell his brushes, in the United States, solely to 
Reid and his associâtes. It was decided that the brushes sold hère 
should be called "Idéal" and it is a controverted question of f act, who 
selected that name. Complainant's évidence tends to show that it 
was one of his predecessors. The widow of the original Pearson 
testified that her husband suggested it to Reid. We do not find her 
recollection of a conversation listened to many years before she tes- 
tified especially persuasive; it appears that, whoever suggested the 
word, it was adopted by Reid and his associâtes and the first die for 
stamping on the handle was made hcre and sent to Pearson. Subse- 
quently another die — containing the word "England," in compliance 
with Custom House requirements — was made in England. Hughes' 
predecessors apparently were not the mère consignées or agents of 
Pearson; they bought the brushes outright and resold them hère 
as a business of their own and they had exclusive license for sale of 
the same in this country. Without rehearsing the évidence we concur 
with Judge Ray that the word "Idéal" was used and understood in 
this country as indicating brushes sold by Hughes and his predeces- 
sors, not as brushes made exclusively by Pearson. Application for 
a registered trade-mark, therefore, accompanied by déclaration that 
it had been used ten years in his business, was properly made by 
Hughes. 
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[2] We are satisfied that the word "Idéal" so applied to a brush 
is not descriptive and tlierefore was entitled to registration as a trade- 
mark. But even if it were descriptive, it vi^as in use for ten years 
prier to the passage of the Trade-Mark Act of 1905. It would there- 
fore be entitled to registration under our décision in Thaddeus Davids 
Co. V. Davids, 178 Fed. 801, 102 C. C. A. 249. 

[3] A technical objection is raised to the validity of the registra- 
tion on the ground that it does not appear that the applicant made 
oath to the actual use of the mark as a trade-mark. Neither does 
it appear that he did not make such oath. The certificate of the 
office is sufficient prima facie to indicate compliance with ail its rég- 
ulations ; the burden of showing noncompliance is on the person 
asserting it. 

[4] Défendant contends that in 1906 the word "Idéal" could not 
bave been appropriated by any one as a trade-mark for the reason 
that it had been so associated with the patented article as to become' 
the "generic name" of the patented article, so that persons wishing 
to buy a brush constructed in conformity to the spécifications pf the 
patent would express their wish by asking for the "Idéal." This 
contention is based on Singer v. June, 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118, and similar cases. The difficulty with it, how- 
ever, is that the facts are différent from those in the Singer Case. 
The only use of the word "Idéal" was spécifie, not generic; it was 
applied to a hairbrush of a particular shape and of a particular grade 
sold by Hughes' predecessors. Irrespective of what happened in 
England, the testimony shows that during the life of the patent 
Hughes himself sold hère a cheaper grade of the patented brush 
under the mark "Hughes," also another variety of the patented brush, 
known as military brushes, which were not stamped "Idéal." Brushes 
in shape exactly like the "Idéal" and "Hughes," manufactured by 
Pearson and marked "Very," were sold in England, sent over hère 
by the purchaser, and sold in this market as "Very" brushes. Cus- 
tomers who knevv and liked the "Hughes" brush, or the "Very" brush, 
and who wished to purchase another, would presumably ask for it 
by the only name they knew, "Hughes" or "Very." Purchasers of 
military brushes would ask for them in some way which would in- 
dicate that they wanted such brushes made in accordance with the 
patent like those they had bought before. Certainly thèse purchasers 
would not ask for "Idéal," although it was a brush having the fea- 
tures of the patent, which they wanted. Under thèse circumstances 
we do not see how it can be found that, during the life of the patent 
the name "Idéal" became the "identifying and generic name of the 
thing patented." 

On ail other points covered by bis opinion we concur generally 
with Judge Ray. 

The decree is affirmed, with costs of this appeal. 
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In re GAIN, U. S. Atty. 

(Circuit Court of Appeals, Nintli Circuit. November 17, 1913.) 

No. 2,340. 

Oriminal Law (§ 1192*)— Appeal — Reversai.— New Tbiai. — Consent. 

Wliere a judgmeut against aceused was reverserl on wrlt of error for in- 
validlty of tlie sentence iiuposed, and a mandate issued dlrecting tlie court 
to impose a proper sentence, but pending tbis tlie Department of Justice, 
believlng that the conviction was based on perjured testimony, Instrueted 
the district attorney not to oppose efforts to obtain a new trial, whlcb was 
thereupon granted, tlie government thereby waived its rlglit to a sentence 
pursuant to the mandate. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dig. §§ 3231-3240, 
3243 ; Dec. Dig. § 1102.*] 

Pétition for writ of mandate to be directed to the Judge of the 
United States District Court for the Eastern District of Washington, 
commanding that he pronounce judgment on a mandate of the Circuit 
Court of Appeals against one C. E. Mitchell, or show cause why he 
should not be required to do so. Denied. 

Benjamin L. McKinley, U. S. Atty., of San Francisco, Cal, for pe- 
titioner. 

Before MORROW, Circuit Judge, and VAN FLEET and DOOL- 
ING, District Judges. 

MORROW, Circuit Judge (orally). This is a pétition for a writ of 
mandate to be directed to the judge of the United States District Court 
for the Eastern district of Washington, commanding said judge to 
pronounce judgment upon a mandate of this court issued in the case 
of United States v. C. E. Mitchell, or to show cause before this court 
why he should not be required so to do. 

It appears that Mitchell was indicted in the Eastern district of the 
state of Washington for use of the mails of the United States for the 
purpose of carrying ont a scheme to defraud certain persons ; that he 
was tried upon the indictment, found guilty, and sentenced by the court 
to imprisonment in the United States penitentiary at McNeil Island for 
a period of one year at hard labor, and to pay the costs of the pro- 
ceedings; that a motion for a new trial was made and denied. The 
case was brought to this court upon writ of error. Among the errors 
assigned in this court was an assignment that the sentence was not in 
accordance with law and was unauthorized. The statute (section 5480 
of the Revised Statutes, as amended by the Act of March 2, 1889, c. 
393, § 1, 25 Stat. 873 [U. S. Comp. St. 1901, p. 3696]) provided that 
the punishment for its violation should be a fine of not more than $500 
and by imprisonment for not more than 18 months, or by both such 
punishments, at the discrétion of the court. The reason why the court 
imposed the punishment of hard labor is not necessary to be stated 
hère. It is sufficient to say that this court reversed the judgment of the 
court below, with directions to enter such judgment on the verdict of 
the jury as the justice of the case required and the acts of Congress 

*For othcr cases see saine topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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authorized. Mitchell v. United States, 196 Fed. 874, 116 C. C. A. 436. 
The mandate of this court going down to the District Court, the United 
States Attorney for the Eastern district of Washington submitted to 
the court a communication f rom the Department of Justice in which it 
was stated : 

"After considération of tlie matters présentée! in connection witli the case 
of C. E. Mitcliell, I hâve beconie satisfied that the conviction was obtaiued 
partly at least upon perjured testiniony — the testimony of Dwyer — and that 
this testimony, according to the affldavits of two of the jurors, influenced theni 
or caused tliem to agrée to a verdict against Mitchell. Under thèse circum- 
stances it would be rnanifestly un,iust to permit the verdict to stand. You 
are instriicted, therefore, not to oppose but to asslst Mitchell in his efforts to 
secure a new trial and to conimunicate thèse views to the court." 

Thereupon the court granted the motion for a new trial. There- 
after the United States Attorney, by direction of the Attorney Gen- 
eral of the United States, moved the court for judgment and sentence 
in accordance with the mandate of this court, notwithstanding the or- 
der granting a new trial which had theretofore been made and entered 
of record. This latter motion the District Court has denied, and it is 
upon this State of facts that the présent pétition is presented to this 
court. With this pétition the United States Attorney has filed the opin- 
ion of the District Judge denying the motion to enforce the judgment 
of this court. The opinion is short, and, after stating the facts, is as 
f ollows : 

"ïhe contention of the government is that inasnuich as the mandate of the 
Circuit Court of Appeals contained spécifie directions to enter a judgment on 
the verdict, within the limits prescribed by the acts of Congress, this court had 
no discrétion but to exécute that mandate according to its ternis, and that the 
order awarding a new trial was granted without jurlsdictlon and is a nullity. 
Had the government stood on its rights under the mandate and moved for 
judgment in accordance therewith, its présent position would be unassallable ; 
but did it not walve its rights under the mandate by consenting to a new trial? 
In my opinion it dld. 

"In Atlanta, K. & K Ey. Co. v. Hooper, 105 Fed. 5.50 [44 C. C. A. 586], the 
mandate on the flrst writ of error contained spécifie directions, 'to grant a new 
trial, to sustain the jilea of the statute of limitations to the déclaration as 
amended, and to enter judgment for the défendant.' In the face of this man- 
date the Circuit Court permitted the plaintifC to enter a voluntary nonsuit, 
and on the second writ of error to review this judgment the Appellate Court 
sald : 'In the présent case this court did not assume the power of arbitrarily 
compelling the plaintifC to go on with his suit after his judgment had been 
reversed, but siniply directed wliat judgment should be entered in case he 
elected to go on to a final détermination in the court below. This is the rea- 
sonable construction of the mandate. The judgment of the Circuit Court is 
aftinned, with costs.' 

"So hère, the Circuit Court of Appeals did not assume the power to arbi- 
trarily compel the government to go on with the prosecution or to take judg- 
ment on its mandate, but simply directed what judgment should be entered 
In the event the government elected to proceed to a final détermination of the 
case in this court. 

"It is well settled by the authorities, in the absence of some statutory pro- 
vision to the eontrary, that a nolle prosequi may be entered by the prosecut- 
ing offlcer at any time before judgment. 12 Cyc. 374, and cases clted. 

"In Commonwealth v. Tuck, 20 l'ick. [Mass.] 356, the court sald : 'There 
are three periods of a prosecution, in which a nolle prosequi may be entered — 
before a jury is impaneled, while the case is before the jury, and after ver- 
dict. ♦ * * After a verdict of guilty is rendered, the défendant is to be 
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senteueed on motion of the attorney gênerai ; and we hâve no doubt of his 
authority to enter a noUe proseqiil after verdict. It canuot operate to tlie in- 
jury of tlie défendant. If the indictnient is sutficient, this act of the Attorney- 
General saves hini froui the sentence of the lavv. If it be iusufileient, It caii 
do him no harm, for no judgnient could be rendered upon the indictnient, and 
so it would not bar another indictment. ïhis practice of entering a noUe 
prosequi after verdict has prevailed, without objection, for many years. The 
power is found to be highly useful, if not necessary, to the due administration 
of crimlnal law. Many cases niay occur in which its exercise would be very 
bénéficiai. It may be discovered after verdict that the défendant, though con- 
victed, is really innocent. It may become important to use him as a witness. 
The power to enter a nolle prosequl is held by the Attorney General vlrtute 
otficii. He exerts it upon lils ofiicial responslbility. The court has no right 
to interfère wlth its exercise. They can only judge of the effect of the act 
when done, and of the légal conséquences whlch may follow from it. They 
will take care that it shall not operate to the préjudice of the defendant's 
rights.' 

"It is well established, tlierefore. that the prosecuting officer may enter a 
nolle prosequi before final judgment, notwithstanding the mandate of an Ap- 
pellate Court; and, if so, vi'hy can he not consent to the granting of a new 
trial? The greater power would seem to necessarily include the lesser; and, 
if tlie ends of justice require that a prosecutlon should be dlsmissed after ver- 
dict in some instances, may not the same ends of justice require that a new 
trial should be granted in a proper case? The officers of the Department of 
Justice concluded that a new trial should be granted in this case in further- 
auce of justice, and upon tliat conclusion the court acted. For thèse reasons 
I am of opinion that the court acted within its jurisdiction and not in con- 
travention of the mandate wlien it granted the new trial at the instance of 
the prosecuting officers of tlie government, and that its order In that behalf 
is a complète bar to tlie présent motion. If I am in error in this, the error 
eau lie corrected upon application to the Appellate Court for a further man- 
diite, which this court will cheerfnlly obey. Moti<.)n denied." 

We consider this opinion would be a sufficient showing in answer 
to any order to show cause that we might issue herein, and, as it is a 
matter of record on this apphcation, we will consider it as the équiva- 
lent of an answer to an order to show cause. We think it is also suffi- 
cient in substance upon the mer its of the motion. The Attorney Gen- 
eral in the first instance had waived the enforcement of the judgment 
of this court, and having done so, and a new trial having been granted, 
vve think the proper proceeding is on the order of the court granting a 
new trial. 

The pétition is denied. 



In re KBRLIX. 

(Circuit Court of Appeals, Sixth Circuit. Xoveml)er 4, 1913.) 

No. ivseT. 

Baxkbuptcy (§ 58*) — AcTS of Bankeuptcy — Thansfer of Property. 

An alleged bankrupt and another were sued on a note for ?122 on 
which they were indorsers. Their attorney settled the suit for ,^1.5. which 
he himself pald. and had not lieen repaid at the tlme the pétition in lmul<- 
ruptcy was flled. Tfehl. tlint the transaction was merely a substitution 
of credltors. wlth advantage to the debtor's estate, and was not a trans- 
fer of property to a creditor wlth intent to prefer, made an act of banU'- 

"Kor other cases ses same topic & § numbkk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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rnptcy by Bankr. Act July 1, 1S98, c. 541, § 3a (2), 30 Stat. 546 (U. S. 
Comp. St. 1901, p. 3422), even though défendant was insolvent at the time. 
[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 
83 ; Dec. Dig. § 58.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

In the matter of Richard G. KerHn, alleged bankrupt. From orders 
adjudging Kerhn bankrupt, appeal is taken. Reversed, and involun- 
tary pétition dismissed. 

H. & R. Newbegin, of Toledo, Ohio (J. H. Tyler, of Toledo, Ohio, 
of counsel), for appellant. 

Calkins & Storey, of Toledo, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from an order 
of July 24, 1912, adjudging Richard G. Kerlin, bankrupt. The pro- 
ceeding was commenced by pétition of certain of his creditors in in- 
voluntary bankruptcy, alleging that, while insolvent, he, in conjunction 
with E. M. Kerlin, committed an act of bankruptcy on January 26, 
1911, by transferring and paying $15 of their money to Merton L. 
Bamer in settlement of a claim against them as indorsers on a prom- 
issory note ; that this was donc with "intent by Richard G. Kerlin to 
prefer Merton L. Bamer over his other creditors." In his answer 
Kerlin dénies that he committed an act of bankruptcy, but does not 
deny insolvency. 

The Kerlins had been sued in a justice's court upon the proraissory 
note mentioned; the balance due being about $122. The settlement, 
with their consent, was conducted by their counsel, Mr. Newbegin, who 
delivered his individual check in payment of the amount, and received 
a transfer of the note in favor of the Kerlins without recourse. It is 
stated in the instrument of settlement that Bamer received the $15 of 
"E. M. and R. G. Kerlin jointly," through their attorney, and it is 
earnestly contended that this shows that the money belonged to the 
Kerlins ; but testimony was heard by the trial judge distinctly showing 
that the money was paid from the individual funds of the attorney, and 
that he has in no wise been reimbursed. The court se treated the 
transaction, and concluded that the Kerlins were "jointly and severally 
indebted" to the attorney in the amount so expended ; and we see no 
sufficient reason to disturb this interprétation of the évidence. 

The case, then, in its last analysis, amounts only to a substitution 
of creditors of the alleged bankrupt, and with the resuit that the in- 
debtedness involved in the transaction was greatly reduced, the old 
debt of $122 in favor of Bamer having been converted into a debt of 
$15 in favor of Newbegin. It was neither alleged nor attempted to be 
proved that any preconcerted or later arrangement was made between 
the Kerlins and their attorney touching an intent through reimburse- 
ment of Newbegin to efïect a préférence of Bamer over the other cred- 
itors. In short, this is not a case at ail of a transfer of property to a 

*For other cases see same topic & •; NU^.iiEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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creditor ; if it were, and it involved a substantial portion of the debtor's 
property, an intent to prefer the creditor might, prima facie, at least, 
in view of the admitted insolvency, be implied (Toof v. Martin, 13 
Wall. 40, 48, 20 L. Ed. 481 ; John Naylon & Co. v. Christiansen Har- 
ness Mfg. Co., 158 Fed. 290, 292, 85 C. C. A. 522 [C. C. A. 6th Cij.] ; 
Loveland on Banltruptcy [4th Ed.] §§ 145-147, and citations; Reming- 
ton on Banliruptcy, §§ 129-132, and citations) ; but since the amount 
involved is so small, and since no scheme of fraud or undue advantage 
concerning creditors, as betvi'een the insolvent debtor and the person 
who furnished and paid the money, was in issue, such facts cannot 
be presumed, but must await allégation and proof. 

The case fails upon the very hypothesis of fact upon which it was 
based. It is not, an answer to say, as is suggested hère, that it wonld 
be difficult, if not impossible, to prove an ulterior purpose between 
client and counsel touching repayment and intent to prefer. Whether 
this would arise f roni the meager sum involved is not stated ; but our 
attention has not been called to any décision sustaining counsel's the- 
ory. This payment and the obligation it created constituted a business 
transaction, involving the relation of debtor and creditor, which, as it 
seenis to us, is clearly open to ordinary rules of évidence. 

It is helpful to bear in mind that the transaction did not deplete 
Kerlin's estate (Continental Trust Co. v. Chi. Title Co., 229 U. S. 435, 
443, 445, 33 Sup. Ct. 829, 57 L. Ed. 1268) ; on the contrary, as already 
stated, the settlement reduced the indebtedness, and to that extent in 
cffect increased the estate, Such a fact is apparently opposed to the 
idea of an intent to prefer. Hovvever, it is insisted that the case just 
cited, and kindred cases, are not applicable, because they relate only 
to voidable transactions covered by section 60 of the Bankruptcy Act. 
Hence, distinction is urged between the préférence defined by that sec- 
tion and the préférence forbidden by section 3, art. 2. The différence 
between a transfer "with intent to prefer," which is made an act of 
bankruptcy by the latter provision, and the "préférence" denounced by 
the former, even since the amendment of 1910 (Act June 25, 1910, c. 
412, § 11,36 Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1506]) of sec- 
tion 60b, is, as respects the présent issue, formai rather than material. 
True, "intent to prefer" within the meaning of section 3, art. 2, relates 
to the debtor, while "reasonable cause to believe," under section 60b, 
refers to the creditor ; but this différence can aftect only the évidence 
calculated to reveal the debtor's intent in the one instance, and the 
creditor's belief in the other; for there is complète identity between 
the object of a préférence made under the one and that received imder 
the other. Their ultimate effect upon the debtor's estate and his other 
creditors is obviously the same, and so the question of depletion of es- 
tate is alike relevant and important in either case (see Swarts v. Fourth 
National Bank of St. Louis, 117 Fed. 1, 3, 54 C. C. A. 387 [C. C. A. 8th 
Cir.], respecting similarity of such préférences). Upon the whole we 
are convinced that Kerlin did not commit an act of bankruptcy within 
the fair intendment of the law. 

The order is reversed, with costs, and with direction to dismiss the 
pétition. 
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MISSOURI, K. & T. RY. CO. v. CITY TRUST CO. et al. 

STANLEY et al. v. SAME. 

(Circuit Court of Appeals, Eightli Circuit. Kovember 5, 101.3.) 

Nos. 3,812, 3,813. 

Eeceivees (§ 155*)— Insoi,ve:vcy — Opération Claims — Priority over Mort- 
gages. 

In foreclosure proceedings agalnst a street ralhvay company, a commer- 
cial rallroad company flled a claim for repairs to a crossing of Its tracks 
and those of the street ralhvay company and for the latter's proportion 
of the wages of a flagman malntalned at the crossing. Another claim 
was by a coal company for coal sold and dellvered, both debts being in- 
eurred wlthln a few months prier to the Institution of proceedings to 
foreclose a mortgage on the street ralhvay company's property, and ac- 
cordlng to tlielr agreement or understaudlng both claims were payable 
during the month succeedlng that In which they were incurred and out of 
curreut earnlngs. Held, that such claims were necessary maintenance and 
opération expenses ; and it appearing that the operating income of the 
street ralhvay company, during the term the debts were Incurred, ex- 
ceeded the operating expenses, the surplus being used to Improve the 
property, clalmants were entltled to priority of payment as agalnst the 
mortgagees. 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. §§ 283-292; Dec. 
Dlg. § 155.*] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; John C. Pollock, Judge. 

Claims by the Missouri, Kansas & Texas Railway Company and 
by Robert À. Stanley and another, doing business as the Stanley Coal 
Company, against the City Trust Company, as receiver of the Sedalia 
Light & Traction Company, and others, to obtain an équitable préfér- 
ence over the lien of prior mortgage bondholders. From orders deny- 
ing such relief, claimants appeal. Reversed and remanded. 

Lee Montgomery, of Sedalia, Mo. (Sangree & Bohling, of Sedalia, 
Mo., Joseph M. Bryson, of St. Louis, Mo., and Montgomery & Mont- 
gomery, of Sedalia, Mo., on the brief), for appellants. 

A. É. Spencer, of Joplin, Mo., and George F. Longan, of Sedalia, 
Mo., for appellees. 

Before HOOK and SMITII, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. Thèse cases involve the right of appellants, 
the Missouri, Kansas & Texas Railway Company and the Stanley 
Coal Company, as creditors of the Sedalia Light & Traction Com- 
pany, to an équitable préférence over the lien of prior mortgage bond- 
holders. In a suit by the trustée to foreclose the mortgage upon the 
physical property and the franchises and income of the traction com- 
pany ,_ the appellants intervened for a préférence, but the trial court 
sustained demurrers to their pétitions. The pétitions disclose the fol- 
lowing: The claim of the railway company is for repairs to a cross- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing of its railroad tracks and the street railroad tracks of the traction 
Company, and also the latter's proportion of the wages of flagmen 
maintained at the crossing. The items aggregate $280.54. The claim 
of the coal company for $1,166.86 is for coal sold and deUvered. The 
debts were incurred within a few months before the trust company 
sued to foreclose the mortgage. The maintenance of the crossing and 
the services of the flagmen were necessary to the safe conduct of the 
business of both railroad companies and the performance of their 
public duties. Under the arrangement between them the items should 
hâve been paid by the traction company monthly. The coal sold bv 
the coal company was for carrent use from day to day and was so 
used. It was essential to the opération of the property of the traction 
company and the performance of its franchise obhgations, and by 
agreement and understanding the payments should hâve been made 
monthly out of the current income. During the time the debts were 
incurred, and also after the receivers took charge, the income of the 
business of the traction company exceeded the ordinary expenses of 
opération, and the excess for each period, which was more than 
enough to pay the interveners, was diverted by the company and the 
receivers, respectively, to the betterment and improvement of the 
mortgaged property resulting in an inéquitable advantage to the bond- 
holders; also, the receivers now hâve enough of the surplus income 
to pay the claims in question. 

It is well settled that a railroad mortgagee impliedly agrées that 
the current debts incurred in the ordinary course of the mortgagor's 
business shall be paid from current income before his claim thereto 
attaches. It is immaterial that the creditor has not reduced his claim 
to judgment or that it arose and was not asserted before the mort- 
gagee impounded the income in a suit to foreclose. The opération of 
the property in the ordinary course is essential to the very life of the 
franchises of the mortgagor, to the value of the property embraced in 
the mortgage, and to the performance of the obligations of the mort- 
gagor to the public. That it be operated is to the advantage of the 
mortgagee and he is held to hâve so contemplated and to hâve con- 
sented to the necessary attendant current expense. So when labor, 
materials, and suppHes are furnished, not on the personal crédit of 
the mortgagor, but with the expectation or understanding that they 
will be paid for out of current income, the creditor has an equity su- 
perior to the lien of the mortgagee and the bondholders he represents 
which is not destroyed by the appointment of receivers. Where such 
claims are not paid and there has been a diversion of income to the 
betterment or improvement of the mortgaged property, and therefore 
to the benefit of the bondholders, or to the payment of interest to them, 
equity may require restoration when the mortgage is being foreclosed. 
Thèse principles hâve been frequently expressed. See Rodger Bal- 
last Car Co. V. Railroad. 83 C. C. A. 403, 154 Fed. 629, and cases, 
cited. The interveners aver that an excess of income, sufficient to 
discharge their claims, both before and after the receivers took charge,, 
was diverted to the benefit of the bondholders and also is now in the; 
possession of the receivers. It is not necessary therefore to consider 
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whether, failing in proof of thèse averments, they can resort to the 
corpus of the mortgaged estate. 

The decrees are reversed, and the causes remanded for further pro- 
-ceedings. 



RUTLAXD TRANSIT CO. v. Ij. P. & J. A. SMITH CO. PRESIDENT AND 

DIRECTORS OF INS. CO. OF NORTH AMERICA v. SAME. 

HOLMES V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. December 2, 1013.) 

Nos. 2370, 2371, 2372. 

^Navigable Wateks (§ 26*) — Obstruction by Pier TJndee Construction — In- 

JURT TO VeSSEL by COLLISION — LiABILITY. 

Injury to a steamer in tlie nlght from collision with a crib under con- 
struction as an extension of the breakwater at Oleveland harbor held on 
the évidence, which showed that the contractors maintained a proper and 
sufficient light on the crib which was burning at the time, to hâve beeii 
due either to the failure of the vessel to keep an efficient lookout or to 
the fact that the smoke and fog were so thick that the light could not 
be seen from the vessel as she approached the entrance, for which iu ei- 
ther case the contractors were not liable. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 133- 
166; Dec. Dig. § 26.*] 

Appeal from the District Court of the United States for the East- 
•ern Division of the Northern District of Ohio ; Wm. L. Day, Judge. 

Suits in admirahy by the Rutland Transit Company, by the Prés- 
ident and Directors of the Insurance Company of North America, and 
by C, M. Holmes against the L. P. & J. A. Smith Company. Decree 
for respondents, and Hbelants appeal. Affirmed. 

For opinion below, see 199 Fed. 640. 

Charles E. Kremer, of Chicago, 111., for appellants. 
Harvey D. Goulder and Frank S. Masten, both of Cleveland, Ohio, 
for appellee. 

Betore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In the course of improvements to the 
harbor at Cleveland, the Smith Company, which had the construction 
contract with the United States, had erected a crib, the timbers of 
which projected above the vv'ater and the sloping stone substructure of 
which came nearly to the surface. This crib was about 1,000 feet out 
in the lake, àpproximately in line with one side of the opening in the, 
existing breakv^'ater, and it was a step in building a breakwater exten- 
sion. The steamer Prince, which belonged to the Rutland Company, 
and whose cargo belonged to, or was insured by, the appellants in the 
other cases, suffered injury to herself and her cargo as she was en- 
deavoring, in the nighttime, to go into the harbor. Three separate 
libels were brought against the Smith Company ; the only fault alléged 

•For other cases see samc topic & § nuiibee in Dec. & A m. Dlgs. 1907 to date, & Rep'r Indexes 
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being that the crib was not marked by a proper ligbt. On final hear- 
ing the libels were dismissed, and the libelants bring thèse appeals. 

In the shape which thèse records take, the questions involved are 
only questions of fact. If we assume, as for the purpose of this dé- 
cision vve may, that the injury was caused by the beat striking an in- 
tégral part of the crib, the only vital further inquiry is whether a prop- 
er light was there maintained. The évidence shows without dispute 
that a lantern, of suitable size and shape and with a light burning 
therein, was upon the crib at the time of the accident. Libelants must 
stand, as they do, upon the theory that the light had become dim or the 
glass had become smoked to an extent which made the light an insuffi- 
cient discharge of the Smith Company's duty in the premises. The 
testimony discloses that there was considérable fog and smoke settled 
down, which would lift and then close in again and would be différent 
in différent places, and at différent times in the same place ; and that 
this light was seen at about the time in question by many witnesses at 
varying distances and by several at a distance amply sufficient for due 
warning to the Prince, if she had seen it from the same distance. It 
comes to this : According to the weight of the évidence, it must be 
held that the light was sufficient, unless that conclusion is to be changed 
by the fact that the men on the Prince did not see it until after she 
struck. Under thèse circumstances, and regardless of original ques- 
tions of burden of proof, it is clear that the burden rested on appe- 
lants to show that they did take ail due care in the matter of a vigilant 
lookout for a considérable time before they reached the crib. A dis- 
cussion of the évidence on this point would be unprofitable. It is 
enough to say that libelants do not successfully carry this burden, and 
our conclusion, from ail the testimony, is either that the Prince would 
bave actually received sufficient warning by the light, if a proper look- 
out had been kept, or that in that particular locality and at that time 
the smoke and fog were continuously so thick that a good and suffi- 
cient light could not hâve been seen. Either of thèse results is fatal to 
appellants' claims. Maintaining a vigilant lookout is essential (The Ot- 
tawa, 3 Wall. 268, 273, 18 L. Ed. 165 ; The Ariadne, 13 Wall. 475, 478, 
20 L. Ed. 542) ; and the necessity of any warning, other than a light, 
is not alleged. 

Libelants allège as a fault, in this same connection, that the 
contracter did not maintain, in connection with the light, a guard 
or watch, and rely upon the analogy of the décisions that it may 
be négligent not to miaintain an anchor watch on a vessel at an- 
chor. In re Eastern Dredging Co. (D. C.) 159 Fed. 541 ; s. c, 162 Fed. 
860, 89 C. C. A. 550; The Starin (D. C.) 113 Fed. 419. If the li^jht 
on the crib had gone out or was sufficiently proved to bave become 
dim and inefficient, this question would be material ; but the situation 
which vi'e hâve recited does not establish any necessity for a watch 
or any harm from the lack of one. 

Libelants further contend that from the direction in which the Prince 
was approaching, the light was obscured by some upright timbers on 
the crib. The construction indicates that there might be some such ob- 
scuration, probably temporary and trifling, but that the light was really 
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so hidden is only a surmise. It has no proof to support it, except the 
fact that the light was not seen from the Prince, and this fact loses 
any controlling significance when put in connection with the further 
fact that the Prince's lookout was, much of the time, engaged in other 
duties. 

The decree in each of the three cases is affirmed, with costs. 



CRISTIN et al. v. LEONARD. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 10. 

1. CoNiRACTs (§ 3.30*) — Breach— Necessaby Parties. 

In an action for breach of a contract for the sale of corporate stock, 
the évidence showed that défendant agreed that on the incorporation of 
the Company and delivery of its whole capital stock he would transfer 
certain mining property to it, and pay 5,000 shares into the treasury, 
and give 10,000 shares to plaintifEs and L. on their selling 10,000 other 
shares of defendant's stock so as to net défendant $50,000 in cash. Held, 
that L. was an indispensable party to the suit. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1589, 1591- 
1594, 1596, 1597, 1602-1604 ; Dec. Dig. § 330.*] 

2. CONTBACTS (§ 346*) — Breach — Allégation and Proof. 

In an action for breach of a contract, plaintiff must not only prove the 
contract alleged in the complaint, but show performance on his part. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1714, 1718- 
17Ô1; Dec. Dig. § 346.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Jules Ami Cristin and another against Charles R. Léon- 
ard. Judgment for défendant, and plaintiffs bring error. Affirmed. 

F. L. Crocker, of New York City, for plaintiffs in error. 
S. Robinson, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action at law. The complaint 
sets up three causes of action: 

First, that the plaintiffs Cristin and Lockhart, at the defendant's re- 
quest, organized a corporation with a capital of $200,000 in 40,000 
shares of $5 each, which was delivered to the défendant in exchange 
for certain mining property, he agreeing to pay 5,000 shares of stock 
into the treasury; that in considération of this service and further 
of the plaintiffs selling $25,000 of the defendant's stock at par, the 
défendant agreed to give to them and his brother, Frank M. Léonard, 
5,000 shares of his stock; that the plaintiffs did organize the Compa- 
ny and sell the said stock, and hâve demanded two-thirds of the said 
5,000 shares, which the défendant has refused to deliver. 

Second, that in considération of the aforementioned service and of 
a sale of another 5,000 shares of the defendant's stock at par, the de- 
fendant agreed to give other 5,000 shares of his stock to the plaintiffs- 

*For other cEuses see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 4 
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and Frank M; Léonard; that the plaintiffs sold 1,000 shares of the 
said stock, but the défendant has refused to permit them'to sell the 
balance, wherefore they claira two-thirds of the value of said 5,000 
shares. 

Third, that in considération of the aforementioned service and the 
sale of 10,000 shares of the defendant's stock, netting him $50,000, 
the défendant agreed to give to the plaintiffs and Frank M. Léonard 
10,000 shares of his stock, 5,000 shares upon the receipt of the first 
$25,000 and 5,000 shares upon the receipt of the second $25,000; that 
the plaintiffs sold 6,000 shares, but the défendant refuses to let them 
sell the balance or to pay them- anything at ail for their services. 

The complaint allèges that Frank M. Leonard's ir*erest was not joint 
with theirs, but severable, ajid that he has received one-third of the 
said stock compensation mehtioned or its équivalent from the défend- 
ant! 

[1,2] It appeared at the trial that the défendant had never had any 
Personal communication; either oral or in writing, with the plaintiffs. 
He and his brother Frank were both examined as witnesses for the 
plaintiffs. Frank M. Léonard was not^ asked as to the extent of his 
authority to make a contract for the défendant. Upon that subject 
the defendant's was the only testimony, and was that he agreed that 
upon the incorporation of the company and the delivery to him of its 
whole capital stock, to transfer certain mining property to it and pay 
5,000 shares into thé tréasury, and to give 10,000 shares to the plain- 
tiffs and Frank M. Léonard upon their selling 10,000 shares of his 
own stock so as to net him $50,000 in cash. 

Upon this State of the testimony the trial judge directed a verdict 
for the défendant. He thought there was a defect in parties, Frank 
M. Léonard not being made either a plaintiff or a défendant, and that 
there was no proof of any contract alleged in the complaint, nor any 
proof of performance of the contract proved at the trial. 

We see no error in this, and the judgnient is affirmed. 



CIXCINNATI, N. O. & T. P. RY. CO. v. CEAIG. 
(Circuit Court of Appeals, Sixth Circuit. December 2, 1913.) 
. ; , No. 2,379. . 

RAILBOADS (g 400*) — LlABILITY FOR INJTJRY TO PeRSONS ON TeACK — KebPING 
LOOKOUT. 

Evidence in an action to recover for the death of children Ivilled by a 
ti'riiu on defendant's railroad held to justlfy tlie court in refusing to di- 
rect a verdict for défendant on tlie ground tliat those in cliarge of the 
engine used every possible means to stop the train as soon as the chil- 
dren appeared as an obstruction on the track, and so brought défendant 
witliln the protection of Shannon's Code Tenn. § 1574, subd. 4, and to sus- 
taih a verdict for plaihtiff. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1365-1381; 
Dec. Dig. § 400.* 

Care required of railroads as to trespassers on or near track, see note 
to LouisvUle & N. R. Co. v. WomacU, 97 C. C. A. 566.] 

•For otlier cases see same topic & § numbf.r In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes. 
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In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by J. B. Craig, administrator of Eva and May Craig, 
against the Cincinnati, New Orléans & Texas Pacific Railway Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Horace M. Carr, of Harriman, Tenn., for plaintiff in error. 
J. C. J. Williams, of Huntsville, Tenn., and Cassell & Harris, of 
Harriman, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

PER CURIAM. The intestate children of défendant in error were 
struck and killed by the locomotive engine of plaintiff in error, and 
recovery had under Consolidated action. The meritorious question 
presented by the motion to direct verdict is whether it appears by sub- 
stantially undisputed testimony that those in charge of the engine used 
every possible means to stop the train as soon as the children appeared 
as an obstruction on the track, and so brought the défendant within 
the protection of the Tennessee Précautions Act (Shannon's Code, § 
1574, subd. 4). 

Giving to the testimony a construction most favorable to plaintiff, 
we think it would tend to support a conclusion that the children should 
hâve been seen 400 to 500 feet ahead of the engine, but that they were 
not in fact seen, and theref ore no attempt made to stop the engine, or to 
give the statu tory warnings, until they were but 175 feet away. 

The judgments are accordingly affirmed, with costs. 



LAWSON V. METAL PRODUCTS CORrORATION. 

(Circuit Court of Appeals, First Circuit. Noveuiber 13, 1913.) 

No. 1,022. 

Patents (§ 328*) — I>'vention — Gem Setting. 

The Lawson patent, No. 983.295, for an improveU gem setting, hcld void 
for lack of patentable Invention in vlew of the prior art. Consolidated 
Electric Company v. Holtzer, 67 Fed. 907, 15 C. C. A. 63, applied. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur E- Brown, Judge. 

Suit in equity by James W. Lawson against the Métal Products Cor- 
poration. Decree (203 Fed. 284) for défendant, and complainant ap- 
peals. Affirmed. 

Howard A. Lamprey and Wilmarth H. Thurston, both of Provi- 
dence, R. I., for appellant. 

Alexander P. Browne, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a suit brought for the infringe- 
ment of Letters Patent No. 983,295, issued to James W. Lawson 

•For other cases see same topic &, § numbeb In Dec. à Am. Digs. 1907 to' date, & Rep'r Indexes 
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on February 7, 1911. There are three claims, but the only one brouglit 
to our attention is No. 3, as f ollows : 

"(3) The imiiroved geni-setting herein descrlbed eonsisting of a body por- 
tion haviug an internai seat adapted to receive a gem, an Intégral tlango ex- 
tending from the top outline of said seat, and ornamental structures extend- 
ing integrally froni the base of sald body portion and from the oiiter surface 
thereof and lu a plane substantially parallel to the plane passing through 
said seat, substantially as and for the purpose set forth." 

The spécification says as f ollows : 

"My invention relates to an improvenient in jewel-settings, and lias for its 
object the making of various connections and ornanients intégral with the 
box-setting or gem-settiug now in common use." 

So far as this common use is concerned, it is only necessary to refer 
to the patent issued to George William Dover, No. 795,109, of July 
18, 1905, which contains everything claimed by the patentée hère, ex- 
cept what is covered by the words in claim 3, as f ollows : 

"And ornamental structures extending integrally from the base of said body 
portion and from tlie outer surface thereof, and in a plane substantially paral- 
lel to the plane passing through said seat." 

The District Court dismissed the bill for want of patentability, with- 
out référence to the question of inf ringement, basing the want of pat- 
entability upon the Dover patent. In reply on this appeal the com- 
plainant says that the propositions on which the District Court dis- 
missed the bill were not admissible because the answer f ailed to allège 
invalidity. It is true that the answer does not deny the validity of the 
patent in the usual ternis ; but the first paragraph thereof sufiiciently 
dénies patentability in view of the gênerai state of the art, although 
not sufficiently with référence to the spécial défense of anticipation. 

The learned judge of the District Court evidently thought that 
the Dover patent showed a construction which did not completely an- 
ticipate the patent in suit because it did not cover ornamental exten- 
sions which were intégral with the box-settings. That was the way 
he described the addition made by the patent in suit to the prior art. 
If there was no such addition, then the Dover device was properly an 
anticipation. If he was in error about this, then we must apply the 
rule we will explain as follows : Walker on Patents (4th Ed. 1904) § 
599_, explained with référence to cases in which the court will take 
judicial notice of the matter of patentability. The propositions stated 
by Mr. Walker are very carefully guarded'and properly limited. We 
think this case cornes within those propositions vi'ith ail their limita- 
tions. The alleged invention comes down to a mère matter of building 
solid what was formerly soldered together. In Consolidated Electric 
Company v. Holtzer (decided April 16, 1895) 67 Fed. 907, 908, 15 C. 
C. A. 63, 64, where the matter came directly in issue, we said: 

"The right to improve on prior devices by making solid castings in lieu of 
constructions of attached parts is so universal in the arts as to hâve become 
a counnon one, so that the hurden rests on any one who sets up this improve- 
ment. In any particular instance, as patentable, to show spécial reasons to 
support his claim." 
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Tins means that the right to improve in the way stated is a public 
right of which no patentée or judicial tribunal can justly deprive the 
public. This rule was applied by Judge Townsend in Chatillon v. 
Forschner (C. C.) on August 7, 1899, by an opinion published in 96 
Fed. 342, 343, where it is évident that he was of the opinion that he 
might take judicial notice of this proposition ; and he added that it 
was not material that the arts referred to were not analogous, provided 
the devices "were common to the gênerai field of arts" ; and he there- 
upon cited our own décision we hâve referred to. The case was re- 
affirmed by us in Nutter v. Brown (announced on January 2, 1900) 98 
Fed. 892, 893, 39 C. C. A. 332, and in United States Peg-wood Co. 
V. Sturtevant Co. (announced on October 6, 1903) 125 Fed. 378, 381, 
60 C. C. A. 244. The same rule was stated and applied with ampli- 
fication in Standard Co. v. Caster Co. by the Circuit Court of Appeals 
in the Sixth Circuit, in a décision passed down on December 17, 1901, 
113 Fed. 162, 165, 166, 51 C. C. A. 109, where the Holtzer Case was 
again cited and applied, and also some other décisions, including one 
of the Suprême Court. The Holtzer Case was again cited and applied 
as a gênerai rule in General Electric Co. v. Yost Co. by the Circuit 
Court of Appeals in the Second Circuit, on May 24, 1905, 139 Fed. 
568, 570, 71 C. C. A. 552, in a very important and thoroughly consid- 
ered opinion. The same rule has been elsewhere several times applied 
and never doubted, so far as we can discover. In accordance with the 
recognized usage, where a spécifie rule of this kind has been several 
times accepted without question by .courts of authority, it becomes a 
matter presumably of judicial cognizance and one, therefore, which 
niay be applied to patents under the présent circumstances. 

Whether the making solid is by actual casting or by stamping is, of 
course, prima facie immaterial. 

It is apparent that there is some question with référence to the tools 
and other mechanisms which were most available for completing, under 
ail circumstances, some of the spécimens of gem-setting which the 
complainant oiïered to the public ; but the patent in this case is strict- 
ly limited to a product, some examples of which, moreover, could be 
produced by the older tools; and therefore we hâve no occasion to 
deal with the mechanism or mechanisms which various manufacturers 
might use in preparing this product for the market. 

The decree of the District Court is affirmed ; and the appellee recov- 
ers its costs of appeal. 



DAVIES V. BOWES. 
(District Court, S. D. Xew Yorlv. Noveinber 17, 1913.) 

1. COPYRIGllTR (§ 47*) — iNFRINGEMENT — ASSIONMENT. 

Where complainant wrote a short story which was published in a copy- 
rishted uewspaper, after which the publisliers assigned their rights un- 
der the copyright to complainant, hls rights were limited to those of his 
assignors. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 45 ; Dec. Dlg. 
§ 47.*:i 



•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Copyrights (§ 2*) — Infrixgement — What Law Governs. 

Wliere a copyrighted newspaper publlshed a short Action story, Its rlghts 
against an alleged infringer were measured by the statute in force at 
the tiuie of publication. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 1 ; Dec. Dig. 
§2.*] 

3. Copyrights (§ 51*)— Infbingbment — Cause of Action — Eléments. 

Eev. St. § 4952, as ameuded in ISOl (U. S. Comp. St. 1001, p. 3406), pro- 
vides tliat tlie author or proprietor of any bool; shall bave tbe sole liberty 
of printing, copying, and vendlug tbe same. and that autbors or their as- 
signs shall bave tbe exclusive riglit to draniafize their works for wbicb 
copyrights hâve been obtained. Ucld that. in order to obtaiu relief for 
alleged infringenient of a copyrighted publication, the burden is on com- 
plainant to show that the copyright exists and that copying bas takeu 
place. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 51.*] 

4. Copyrights (§ 75*) — Infkingement— Existence of Copyright to Fiction 

Pbinted as News. 

Where coniplainant, a newspaper reporter, wrote and had printed in a 
copyrighted newspaper an alleged report of an Incident as news which 
was in fact pure fiction, it was not covered by tbe copyright of the news- 
paper so as to entitle coniplainant, after having obtained an assignment 
of the publisher's rights under the copyright, to restraln the subséquent 
use of the purported facts stated therein as part of the basis of a dram- 
atization. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 65 ; Dec. Dig. 
S 75.*] 

In Eqiiity. Suit by Acton Davies against Edward J. Bowes for 
infringenient of a copyright. On final hearing. Bill dismissed. 

For purposes of argument, the following assumptions of fact are made : 
They are in accord with the contentions of coniplainant and are therefore 
luost favorable to hini. If, however, décision were put upon other points, 
some further investigation of the facts would be necessary. 

In June, 1908, Davies was in the employment of a newspaper, the Evening 
Sun. It was bis especial duty to provide theatrical news and criticisni; he 
also wrote short stories. At the tinie mentioned, be wrote, and tbe Sun pub- 
llshed under the captlon "News of tbe Theaters," something which began as 
follows : "A Massachusetts real life drama which éclipses tbe plot of 'The 
Thief.' " The drama in question begins thus : "Two men who had missed 
tbelr connection with a Boston train last Tuesday niornlng found tbemselves 
in a llttle interior Massachusetts town with four bours to be liilled." Then 
Is told how they observed the drama during the said four hours, and found 
the same by sitting in the courthouse of the village, where was put on trial 
a woman accused of tbeft, and who, it appeared, bad actually stolen for the 
purpose of providing luxuries, and perhaps coniforts, for the child to which 
she soon expected to glve birtb. She admitted tlie larceny, whereupon her 
husband asserted himself to be the tbief, and she repudiated bis assertion, 
draniatically exclaiming (in substance) Ihat the father of her child was lying 
to save lier. Before the resuit of thls court épisode could be kuown, the 
travelers lirst mentioned were obliged to leave and catch their train. The 
épisode is related alinost wholly in the third person, thougb the language of 
tbe woman in asserting her own guilt and her husband's innocence is put in 
the first. 

ïbe édition of tbe Evening Sun containing this publication was copyrighted, 
and In course of time, by a train of circumstances unnecessary to recite, at- 
tracted tbe atteiition of one Kenyoïi, who says that be supposed it to be a 
.lournalistic statement of an actual occurrence. Davies' name appeared at the 
foot of tlie coimnn lieaded "News of tbe Theaters" iu the New York Sun, aud 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Davies hlmself says that the taie was not true ; that he regarded it as a 
short story, which he had cast in the form of an aetual occurrence beeause he 
thought it more striking. Kenyon testifles that out of this taie in the Sun and 
mueh other and more important material, plus his own imaginings, he con- 
structed a play called "Klndling." Défendant Is a producer of that play, and 
in this suit Davies considers himself aggrieved beeause, havlng reeeived an 
asslgnment of the copyright privilèges of the Evening Sun, he accuses Kenyon 
of inilaw-ful use of the above referred to product of Davies' imagination. For 
the purposes of this décision (only) it is found as a fact that "Klndling" con- 
tains a substantial part of the plot of Duvies' story, if it be regarded as a 
story in the sensé of fiction. 

Mr. Treadwell, for complainant. 
Mr. Rosenheim, for défendant. 

HOUGH, District Judge (after stating the facts as above). Com- 
plainant's contention is that this case is on ail fours with Dam v. Kirke 
La Shelle Co., 175 Fed. 902, 99 C. C. A. 392, 41 L. R. A. (N. S.) 1002, 
20 Ann. Cas. 1173. This may be so if (and only if) the Evening Sun 
obtained the protection of copyright in the matter written by Davies. 

[1] The rights of this complainant are, of course, to be measured 
biy those of his assignor. 

[Z] The rights of the Sun must dépend upon the language of the 
statute in force at the time of pubHcation, viz., Rev. St. 4952, as amend- 
ed in 1891 (U. S. Comp. St. 1901, p. 3406). 

[3] Of the act referred to, the words applicable to this litigation 
are as f ollows : 

"The author * * * or proprietor of any book • » * shall * * * 
iave the sole liberty of printing * * * copying * * * and vending 
the same. * * * Authors or their assigns shall haTe the exclusive right 
to dramatize * * * their works for which copyright shall bave been ob- 
tained." 

It follows that there are two prerequisites to relief. One is that a 
copyright shall exist, and the other is that a copying shall hâve taken 
place. 

[4] Décision in this case is put upon a single narrow ground — not 
beeause other grounds could not be found, but beeause the point to be 
stated dépends upon a rule of morals. 

There never was any copyright in this alleged épisode of trial, be- 
eause it was printed as news ; it was presented to the public as mat- 
ter of fact and not of fiction ; the readers of the Sun were invited to 
believe it, and Davies substantially admits that he wrote it in the form 
hedid in order to induce belief. 

How much belief is to be accorded to newspaper stories is matter 
of opinion ; but it is a matter of morals that he who puts forth a thing 
as verity shall not be heard to allège for profit that it is fiction. 

The statute is infringed only by "copying" that which is "copy- 
righted." The essence of copying is literary piracy, viz., the appro- 
priation of an author's intellectual labors. 

The fact that something has been printed is not of primary impor- 
tance, and neither is the embodiment of labor in what is commonly 
called a "book." The inquiry always is as to the literary form. Of 
course, a statement of fact may be protected by copyright against any 
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piracy of the form of statement, because such form may, and often 
does, display literary effort of merit. But there can be no piracy of 
the facts, because facts are public property. 

Nor does it change the resuit that the facts are stated in dramatic 
form. It is conceivable that the actual dialogue of a courtroom would 
be attractive on the stage, but the reporter of said dialogue could never 
obtain copyright thereupon. 

AH that was ever copyrighted regarding this taie was the form of 
telling, the séquence and choice of words and arrangement of sentences 
coined by the plaintiff, who pretended to be a reporter and not a fiction 
writer. But the words of the actors in the alleged "Massachusetts 
real life drama" bave not been appropriated or copied by Kenyon nor 
used by the défendant. . 

The point above made as to the impossibility of copyrighting news 
bas been recognized in Tribune Co. v. Associated Press (C. C.) 116 
Fed. 126, and cases cited, and a fair summary of the law on this head 
is, I think, contained in Bowker on Copyright, pp. 88, 89. If there- 
fore the taie in question were admittedly news, there would be ample 
authority for this décision; since it only pretended to be news, the 
proposition is more novel. But in my judgment the reasoning of 
Wright V. Tullis, 1 C. B. 873, is applicable. There a publisher pre- 
tended that a copyrighted work was a translation from a well-known 
foreign writer. It was, on the contrary, an original product by a na- 
tive. It was held, and I think rightly held, that such prêteuse vitiated 
the copyright. The pretense hère was for the purpose of attracting 
attention and lending interest to an alleged occurrence which if told as 
fiction would hâve been tawdry and unconvincing. The man who used 
the épisode swears that be thought it at least as true as most journal- 
istic news items ; and I may add that I remained under the same im- 
pression until the argument of counsel enlightened me. 

The bill is dismissed, with costs. 



Ex parte THAW. 

(District Court, D. New Hampsliire. September 16, 1913.) 

Xo. 86, Law. 

FlABEAs CoBPus (§ 45*) — Statiî Prisoner Held for Extradition — Jurisdic- 
TiON AKD Power of Fédéral Court. 

Wliere it Is alleged tliat a person arrested uiider state process for ex- 
traclition to anotlier state is restrained of his liberfy in violation of the 
Constitution and laws of tlie TJnited States, a fédéral court lias full 
Power to entertain habeas corpus proeeedings for his release, and may 
in an extrême case proceed speedily and sunmiarily, without regard to 
the peiiding extradition proceedings ; but the court may in its discré- 
tion, and in récognition of tlie prineiple of eomity, delay the heaiing to 
await the action of the executive of the state without loslng jurisdiction, 
and such course is especially proper when neither party insists on a 
speedy heariug. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. § 45.*] 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition of Harry K. Thaw for writ of habeas corpus. Statement 
of reasons for delay in hearing. 

In View of the uovelty of the questions ralsed in thls case, relatlng both 
to the law of extradition and to procédure, the following excerpt from the 
proceedings preceding and following the flling of the rescript herein is ap- 
pended: 

The pétition of Harry Kendall Thaw respectfully shows to this court: 

First. That said Harry Kendall Thaw is unlawfuUy imprisoned and de- 
prived of his liberty without hls consent and volltlon, by Holman A. Drew, 
sherifC of the county of Coos. state of New Hanipshire, and some agent or 
subordinate of the said sherlff, or other person whom he désignâtes by the 
fictitlous nanie of John Doe; said captor's reai name being unknown to the 
petitioner. 

Second. That petitioner is unlawfully detained within the district of New 
Hampshire under color of the authority of the L*nited States, in violation 
of the provisions of the United States Constitution, art. 4, § 2, subd. 2, and 
section 5278 of the Kevised Statutes of the United States coneerning the ren- 
dltion of alleged fugitives froni justice from any state in the Unite<l States, 
and contrary to the provisions of the fourteenth amendment of the Constitu- 
tion of the United States forbidding any state to deprive any person of lib- 
erty without due process of law; that a copy of the warrant under which 
petitioner is detained is hereto annexed and niade part hereof, being marked 
"Exhlbit A," and petitioner verily belleves that said warrant is the cause 
or prêteuse of his imprisonment or restraint; that the petitioner was ar- 
rested and taken into custody under and pursuant to said warrant on the 
lOth day of Septeniber, 1913, within the county of Coos and within the dis- 
trict of New Hampshire. 

Thlrd. That petitioner avers that said warrant under which petitioner is 
detained and imprisoned is illégal, null, and void, and was issued without 
l.1urisdictlon; and he particularly refers to each and ail of the following 
grounds upon which said avernient is based, and avers the truth of the 
facts herein stated coneerning said warrant : 

1. That in the said warrant it is stated and alleged : "That one Harry 
K. Thaw, Richard J. Butler, a man about six feet tall, fairly light complex- 
ion, suiooth shaven, and weighiug about 185 or 190 pounds, and havlng a 
large nose, and Roger Thompson, a man about six feet tall and weighing 
about 100 or 16,5 pounds and elean shaven and square shoulders and well 
bullt and wearing a blue suit, fair complexion, Mlehael O'Keefe, Eugène Duf- 
fy, and Howard Barnuin, and Thomas Flood, at the clty of Beacon, county 
of Dutchess and state of New York, on the lith day of August, 1913, did 
willfnlly, knowingly, corruptly, and falsely counnit the crime of conspiracy 
agalnst the people of the state of New York by cons[)iring aniong theniselves 
to commit acts for tlie prévention and obstruction of Justice, and the due 
administration of the laws, and to commit a crime by conspiring and ar- 
ranglng and planning to effect and procure the escape of one Harry K. Thaw, 
a prisoner duly connnitted to and contined in the Matteawan State Hospital, 
a criminal insane hosi)ital of the state of New York, and by arranging, pro- 
curing, plaimlng, and carrylng out the escape of the said Harry K. Thaw, 
whereby on the 17th day of August, 1913, said Harry K. Thaw, with the 
aid and assistance of the said above-named parties and défendants, did es- 
cape from the said Matteawan State Hospital for the Criminal Insane at 
the City of Beacon, in the county of Dutchess and state of New York, con- 
trary to the form of the Criminal Code of said state of New York, and 
agalnst the peace and dlgnity of said state of New York. That the said 
Harry K. Thaw has fled from justice in said state of New York, and has 
made his escape to, and is now found within thls state, and is liable, by 
the (Constitution and laws of the United States, to lie delivered over upon the 
demand of the executive of said state of New l'ork, from which the said 
Harry K. Thaw lias tled, to be removed to the state having jurisdiction of 
said crime. Wlierefore tlie said llolman A. Drew prays that a warrant niay 
issue to briug the said Harry K. Thaw before the police court for the dis- 
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trict of Colebrook, that the said Harry K. Thavv may be held to answer to 
this complaint, and tliat justice may be done in tlie premises." 

2. That the said warrant fails to charge the petitiouer, Harry K. Thaw, 
with Jiaving conuaitted any crime, and that the magistrats signlng the said 
warrant is without jurisdiction to hold the petitioner upon the same, in that 
the said warrant fails to charge petitioner wlth any crime. 

3. Because the said warrant afiirniatively and on its face shows that the 
said Harry K. Thaw, this petitioner, was duly commltted and duly eonflned 
in the Matteawan State Hospltal for the Criminal Insane, and is therefore 
unable to be guilty of any crime under the Constitution and laws of the 
State of Kew York. 

4. Because your petitioner has beeu adjudged insane in proeeedings had 
under and pursuant to the laws of the state of New York, and Is therefore 
unable to and has not tlie capaeity to commit a crime under the Constitu- 
tion of the United Stiites and laws of the United States or of the state of 
Mew York or of the state of New Hampshire. 

5. Because under and pursuant to the laws of the state of New York, It 
is not criminal for an inmate of a state hospltal for the insane to escape 
therefrom, there being no provision in the laws of the state of New York 
making it either a felony, misdemeanoi', or other offense for one eonflned in 
a state hospltal to escape therefrom. 

6. Because your petitioner is not a fugitive from justice from the state 
of New York, not having commltted any crime thereln, nor havlng the ca- 
paeity to commit any crime thereln, and is therefore not a fugitive in the 
state or district of New Hampshire. 

Fourth. That your petitioner Is informed and believes that there are at 
présent in the state and district of New Hampshire certain offlcers from 
the Matteawan Hospltal for the Criminal Insane in the state of New York, 
and other offlcers of the state of New York, who intend unlawfuUy and 
forclbly to seize this petitioner and unlawfuUy and forcibly, under color and 
prêteuse of the said warrant and of the proeeedings taken and had there- 
under, to obtain possession of the body of this petitiouer, and unlawfuUy 
and forclbly, in violation of hls légal rights, and without due process of 
iaw and In contravention of article 4, § 2, of the ("onstltutlon of the United 
States, and of the fourteenth amendment to the Constitution of the United 
States, to convey this petitioner, agalnst his wlll, from the state and dis- 
trict of New Hampshire to the state of New York. 

Fifth. Your petitioner further avers that he has not at any tlme been eon- 
flned in the said Matteawan State Hospltal for the Criminal Insane as the 
resuit of or upon the flnding of any verdict of conviction of any offense, 
whether felony, mlsdemeanor, or other offense agalnst the state of New York 
(ir elsewhere, but has merely been eonflned thereln as an Insaue person or as an 
uUeged Insane person ; and your petitioner reserves the rlght to amend tlils 
pétition and to supplément the same by any further facts which he may be ad- 
vlsed by his counsel may be proper and materlal to the application herein 
ma de. 

Sixth. That your petitioner has been advised by counsel from the bar of 
both said states of New York and New Hampshire that the alleged offense 
whlc-h he is claimed to hâve commltted In the said state of New York, and 
for which said warrant is issued, Is not an offense against the laws of the 
state of New York, and the facts upon which the said alleged crime Is based 
do not constitute a proper charge of such felony, mlsdemeanor, or any other 
offense against the said state of New York. 

Seventh. That tlie said warrant is not taken out in good faith, nor will 
this petitioner if returned to the state of New York be put upon trial upon 
any indictment charging him with the offense of consplring, but that the 
said warrant and complaint are merely a pretext to return the petitioner 
to the state of New York and to confine him there, withln the said Mat- 
teawan State Hospltal for the Criminal Insane. 

Wherefore your petitioner prays that a writ of habeas corpus, directed to 
the said Holman A. Drew, sheritt' of the county of Coos, In the state of New 
Hampshire, and to the said John Doe, wherever they may be found within 
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the district of New Hampshire, having tlie petltioner in custody, and that 
your petltioner, pendiug such tiearlng, may be held to bail; and your peti- 
tioner will ever pray. 
Dated September 11, 1913. Harry Kendall Tliaw, Petltioner. 

Martin & Howe, 

Drew, Shnrtleff, Morris & Oal-:es, 

Goss & James, 

T. F. Johnson, 

House, Grossniun & Yorliaus, 

Attorneys for Petltioner. 

United States of America, District of New Hampshire. 
Coos — ss. : 

Harry Kendall Tliaw on oath déposes and says that he Is the petltioner 
named in the foregoing pétition; that he has read the sanie and l^nows the 
contents thereof; that the same is true of his own knowledge, except as to 
those matters therein stated to be alleged on information and bellef, and as 
.to those matters, he helleves theni to be trne. 

Sworn to before me this llth day of September, 1913. 

Merrill Shurtleff, Justice of the Peace. 

Piescript. 
(September 13, 1913.) 
AtDEiCH, J. The pétition of Harry K. Thaw for a writ of habeas coi 
pus, under United States authority, iuvokes the fourteenth amendnient to 
the Constitution of the United States, which. aniong other things, déclares 
that no State shall deprive any ])erson of life, lilicrty, or property without 
due process of law, as well as otlier fédéral laws with référence to the re- 
straint of Personal liberty. It is not necessary for présent purposes to con- 
sider the allégations of the pétition, other than that based upon the four- 
teenth amendnient, because, under fédéral statutes, the writ upon such au 
allégation as that contained in the pétition issues quite as a matter of 
course. If not as a matter of riglit. It is ordered that the writ issue and be 
made returnable before me at Littleton, N. H., September 16, 1913, at 11 
.a. m., at whleh tlme, unless this order be extended, the respondent will make 
proper answer. 

While reservlng to fédéral authority the exercise of ail sucli ultimate pow- 
er, and the discharge of ail such duty, as the Constitution and laws of the 
United States contomplate, in a situation like this, and while accordlng to 
fédéral and state interprétations, state authority in respect to extradition 
results primarlly, if not altogether, from fédéral law, it is not intended that 
the issuance of the writ shall interfère at ail for the présent, at least, with 
such of the state authoritles of the state of New Hampshire as may be call- 
€d upon to deal with problems involved in the proposition of extradition. 

Ail persons shoiild be strictly enjoined from interférence with the exé- 
cution of the writ. 

The United States marshal, proceedlng under the writ of habeas corpus, 
should eonfer and co-operate with Holman A. Drew, or any other person 
claiming to hold sald Harry K. ïhaw in custody, and, in connection with 
him or them, employ and use such force as is necessary to hold the cus- 
tody of Thaw safe and such as may be necessary to protect him from vio- 
lence or indlgnlty, if sucli shall be attempted. 

Let an order be attached to the writ which shall cover thèse suggestions. 

Writ of Habeas Corpus and Order of Court 

(Issued September 13, 1913.) 

United States of America. 

To Holman A. Drew, SherifC of Coos County, State of New Hampshire, 
and "John Doe," the name "John Doe," belng flctitious and being used to 
designate an agent, deputy, ald or assistant of the said Holman A. Drew. 
.SherifC of Coos County aforesaid, or other person, having in custody one 
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Ilarry Kernhill Tliaw, tbe real naine of said persons hcina; unknown to tlie- 
lietitioner. Greetins: We comniand you tliat yon hâve the body of Ilarry 
Kendall Thaw liy yon iniprisoni'd and detaincd, tosother with the time and 
cause of such Impiisoument and détention, hy whatever name said Ilarry 
Kendall ïhaw shall be called or charged, bofore the Honorable Ed^ar Ald- 
lidi, TJnited States District Jn<lse for the District of New Hampshire, on 
the sixteenth day of September, A. D. 1013, at 11 o'clock in the foreno(ni of 
that day. In the T'nited States eourthonse at tho town of Dittleton, in the 
district of New Hampshire aforesaid, to do and receive what shall then and 
there be considered conceruing said Harry Kendall Thaw, and hâve you 
then and there this writ. 

Wltness Honorable Edgar Aldrich, United States District Judge for the 
District of New Hampshire, at (\>neord in said District, this 13th day of 
September, 1013. Bnriis P. Hodgnian. Clerk U. S. District Court, 

[Seal.] 

To E. P. Nute, U. S. Marshal: In executing the precept to which tins or- 
der is annexed, you wUl proeeed to Colebrook, N. H., or such other 
place as you may flnd Hohnan A. Drew or such other person or persons 
covered by the writ as may hâve the said Harry K. Thaw in custody, and 
when found, co-operate with hlm or them, and in connection with him or them 
eniploy or use such force as Is necessary to hold the custody of Thaw safe. 
and such as may become necessary to proteet said Thaw from violence and 
indignity, if such shall be attempted. AU persons are enjoined from inter- 
ferlng with the proper exécution of the process to which this is annexed, 
and you will see that this injuuction is executed. 

Ry order of Edgar Aldrich, Judge of the District Court of the United 
States for the District of New Hampshire. 

Burus r. Ilodgman, Clerk U. S. District Court. 

[Jlarslial's Eeturns.] 
United States of America, District of New Hampshire — ss.: 

Concord, N. H., September 1?,, 1013. 
I certify that I hâve this day served on James P. Tuttle, Attorney Gen- 
eral of the State of New Hampshire, a copy of the wlthin writ of habeas 
corpus and order of court thereto attached, both attested by Burns P. Hodg- 
nian, Clerk of U. S. District Court. 

F. S. Johnson, Deputy U. S. Marshal. 

United States of America, District of New Hampshire — ss.; 

Colebrook, N. H., September 15, 1013. 
Pursuant herewith, I hâve this day served the within writ of habeas cor- 
pus upon Holman A. Drew, sherifC of Coôs county, who had the custody of 
the within named Harry K. Thaw, and upon William T. Jérôme, of counsel for 
the State of New York, by giving to each of them, in hand, a copy of said writ 
and order of court thereon, both attested by Burns P. Hodgman, clerk of TJ. S. 
District Court E. P. Nute, United States Marshal. 

[Returns of SherifC on Writ of Habeas Corpus.] 

United States District Court, District of New Hampshire. 

In the Matter of Harry Kendall Thaw. 

To the Honorable Edgar Aldrich, United States District Judge of the 
United States for the District of New Hampshire: I, Holman A. Drew, 
hereby respeetfuDy make return to the writ of habeas corjius heretofore is- 
sued in the above-entitled matter and served on me, as follows: 

First. I am the sherifC of Coos county in the state of New Hampshire. 

Second. I hâve in niy custody the body of one Harry Kendall Thaw, and 
pursuant to said writ of habeas corpus I now hère produce the body of said 
Harry Kendall Thaw. 

Third. The cause of my détention and imprisoninent of said Harry Ken- 
dall ïhaw is as follows; The said Harry Kendall Thaw was imprisoned by 
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me upon the lOth day of September, li)13. and has been sînee that time 
imprisoned and detalned by me by vlrtue of certain process directed to me 
by a justice of the peace for the county of Coôs in the state of New Hamp- 
sliire. A true copy of said process is hereunto annexed, is l'.arked "Exhibit 
À" and is intended to be taken as a part of this my return to the said writ 
of habeas corpus. 

Fourth. And in further eompliance with the command of said writ of 
habeas corpus I hâve now hère the copy o£ said writ heretofore served up- 
on me. 

Dated September 16, 1913, at Littleton, New HampsMre. 

Holman A. Drew, Sheriff of Coôs County, State of New Hampshlre. 

Exhibit A. 

To Bernard Jrcobs, a Justice of the Peace for the County of Coos; Hol- 
man A. Drew, of Berlin in said county, eomjlains : 

"That one Harry K. Thaw, Richard J. Butler, a man about six feet tall, 
fairly light complexion, smooth shaven and wcifîhing about 185 or 190 pounds, 
and havlng a large nose, and Roger Thompson, a man about six feet tall and 
welghing about 160 or 165 pounds and clean shaven and square shoulders 
and well built and wearing a blue suit, fair complexion; Michael O'Keefe, 
Eugène Dnffy, and Howard Barnum, and Thomas Flood, at the city of Bea- 
con, county of Dntcliess and state of New York, on the seventeenth day of 
August, 1913, did villlfully, knowlngly, corruptly, and falsely commit the 
crime of consplracy agains"t the people of the stato of New York by con- 
spiring among themselves to commit acts for the prévention and obstruc- 
tion of justice, and the due administration of the laws, and to commit a 
crime by eonspiring and arranging and planning to effect and procure the es- 
cape of one Harry K. Thaw, a prisoner duly eommitted to and conflned in 
the Matteawan State Hospital, a crimlnal insane hospital of the state of 
New York, and by arranging, procuring, planning, and carrying ont the es- 
cape of the said Harry K. Thaw, whereby on the 17th day of August, 1913, 
said Harry K. Thaw, with the aid and assistance of the said above-named 
parties and defendant^^ did escape from the said Matteawan State Hos- 
pital for the Crimlnal Insane at the city of Beacon, in the county of Dutchess 
and state of New York, contrary to the form of the Crimlnal Code of said 
state of New York, and against the peace and dignity of said state of New 
York. 

"That the said Harry K. Thaw has fled from justice in said state of New 
York, and has made hls escape to, and is now found within this state, and 
is liable, by the Constitution and laws of the United States, to be delivered 
over upon the demand of the executive of said state of New York, from 
which the said Harry K. Thaw has fled, to be removed to the state having 
jurisdiction of said crime. 

"Wherefore the said Holman A. Drew prays that a warrant may issue 
to bring the said Harry K. Thaw before tbe police court for the district 
of Colebrook, that the said Harry K. Thaw may be held to answer to this 
complaint, and that justice may be done in the premises." 

[Signed] Holman A. Drew. 

Coos— ss. : September 10, 1913. 

Personally appeared Holman A. Drew, and made oath that the above com- 
plaint by him subscrlbed is, in his belief, true. 

Before me, Bernard Jacobs, Justice of the Peace. 

[L. S.] State of New Hampshlre. Coos — ss.: 

To the Sheriff of said County of Coos, or his deputy, or to any Constable 
or Police Offlcer of any Town in said County: Whereas Holman A. Drew 
of Berlin in the county of Coos has exhibited to me, Bernard Jacobs, justice 
of the peace for the county of Coos, his aforesaid and annexed complaint, 
upon oath, against Harry K. Thaw of Beacon in the county of Dutchess and 
state of New York, 
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We command you, therefore, to take the said Harry K. Thaw (if to be 
found in your precinct) and bring tiim before the police court for the dis- 
trict of Colebrook at the Colebrook police courtroom, in Colebrook, in said 
county, 

And we further command you, to suramon to appear, and testlfy what 
lie uiay know relatlng to said complaint, when and where you may bave 
said before said police court for trial. 

Dated the lOth day of September, 1913. 

[Sigued] Bernard Jacoba, Justice of the Peace. 

Coos— ss.: Sept. 10, 1913. 

I hâve arrested the body of the above-named Harry K. Thaw and now 
hâve him before the said police court as comnianded, and I hâve summoned, 

as above comnianded, the said 

[Signed] Holman A. Drew, Sheriff. 

(On the back of the writ of habeas corpus is the foUowing:) Writ of habeas 
corpus and returns thereon. Returned in the United States District Court 
sitting at Littleton within and for the District of New Hampshire, on Sept. 
16. 191.3; and the body of Harry K. Thaw was produced in open court by 
Holman A. Drew, sheriff of Coôs county, against whom, with others, the 
writ was direeted. Attest : Burns P. Hodgman, Clerk. 

Record of Proceedlngs at Littleton, September 16, 1913. 

Clerk: In the matter of the pétition of Harry Kendall Thaw for writ of 
liabeas corpus. This writ is direeted to Holman A. Drew. Is Mr. Drew in 
court? 

Mr. Drew : Yes, sir. 

Clerk: Mr. Drew, bave you the body of Harry K. Thaw In court? 

Mr. Drew : I hâve. 

Court: The petitioner being in court, the responsibility in respect to the 
custody is sliifted, and for the time belng and teraporarily I appoint Mr. E. 
I'. Xute, TJnlted States marshal, and Holman A. Drew keepers, who for the 
présent will be charged with the responsibility of custody. Who appears for 
the petitioner? 

Mr. f^hurtlefC: If the court please, Drew, Shurtlefî, Morris & Oakes appear 
for the petitioner, and Nathaniel E. Martin, of Concord, Ilouse, Grossman & 
Vorhaus, of Xew York City, as I understand it, and former Govenior Wil- 
liam A. Stone of l'eniisylvania. 

Court: Who appears to resist the writ? Who appears for the state of 
Xew York? 

Mr. Jérôme: In behalf of the state of New York, Mr. Franklin Kennedy, 
William Travers Jérôme, as deputy Attorney General, and Mr. Bernard Ja- 
«obs, of the New Ilampshire bar. 

Court: Vv'ell, what is to be said? 

Mr. Shurtlefî: If the court please, I suppose we are hère at this time to 
fix a time for the hearing on the pétition. And we are informed, although 
uot ofiicially, that réquisition papers havé been flled with the Governor of 
our state, and that lie lias coiiseiited to grant us a hearing on the réquisition 
liapers. We are also informed, although iiot oiiiclally, that that hearing 
will be held to-morrow at 10 o'clock. xit any rate, it will probably be held 
in the immédiate future. We ask at this time that this hearing be post- 
poned uutil some time after the Governor may hâve heard the case on the 
réquisition papers and lias rendered bis décision. 

5Ir. Jérôme: In regard to that, if it pleases your honor, we désire to in- 
terpose an objection. We believe that an examination of the return to this 
writ of habeas corpus will show that the questions raised are entirely friv- 
Olous in character, and interposed only for the purpose of delay. There is 
no fédéral question involved hère, as shown by the pétition and the return, 
fédéral in the sensé that the laws of the state of New York or the state of 
New Hampshire are challenged. The mémorandum which your honor filed 
In granting the writ pointed out that the writ issued practically as of course, 
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in vIew of the formai allégation that the détention wai? in violation of the 
fourteenth amendinent of the Constitution of the United States, in that the 
prisoner was detained vvithout due process of law. A vnâe fauiillarity with 
extradition cases enables me to say with some degree of assurance that the 
papers in this case are exactly the same as papers ordinarily employed in 
interstate rendition, are precisely such as hâve been time and tiuie again 
passed upon both by the state and fédéral courts, and without exception, as 
far as I am avra.re, the extradition bas always been granted. I wish in no 
way to challenge the good faith of counsel, but I feel constrained to say 
that in my judgment thls writ has been sought, net so much to enable the 
relator and his attorneys to présent to this court a serious question deserving 
this court's attention, but they hâve pursued a course whlch it seems to me, 
If the facts of which I am apprlsed are so, that approaches very close to 
trifling with the process of this. honorable court. I hold in my hand an affi- 
davit swom to by one Lindsey Dennison, which sets forth In substance that 
lie was inîormed by Mr. Grossman, one of the counsel for the défendants, 
the substance of it Is that the purpose of obtaining this writ was because 
they had found that under the laws of the state of New Hauipshire there 
would be danger, if the Govemor honored the reiiuisitlon from the state of 
New Yorli, that this prisoner would be removed to the state of Xew York 
before they could obtain from the courts of New Hampshire a writ of habeas 
corpus; and that therefore they had resorted to this process in the fédéral 
court as a safeguard — safeguard being theword used by counsel — not to 
présent to this court apparently any question, but that they miglit use tho 
process of thls court should the Oovernor grant réquisition to delay the 
removal of the prisoner until they would bave time to apply to the courts 
ôf New Hampshire. I thinlv, sir, we bave been now in trying to secure the 
return of the body of this prisoner to tlie state of New Yorli sometliing over 
three weelvs. If there was really presented hère a serious question, one 
that would be even of professional interest to dlscuss and examine, I would 
be the last person to oppose any reasonable delay that counsel might be 
adequately prepared to submit it to your honor, and that your honor might 
give it the considération that it is entitled to. But an exaniination of this 
return by your honor I think wlU convinee you that every one of the fea- 
tures required by the Revised Statutes of the United States and by the Con- 
stitution of the United States hâve been complied with. It is so ])lain on 
the face of the pajiers that there is not even a scintilla of violation of any 
right hère, but it is the ordinary due course of procédure, that I beg that 
your honor will not remand us to some future day and impose upon us the 
further delays that hâve already occurred in this case. The réquisition of 
the Governor of the state of New York has been presented to the Governor 
of the state of New Hampshire. Ile had made an appointment for to-mor- 
row to hear it, but I am informed by Mr. Jacobs that he has postpoued the 
hearing on that réquisition until Friday. I say hère to your honor that 
should the Governor décide adversely to this prisoner, as I praetically told 
counsel, there will be no unseemly haste in endeavoring to remove this pris- 
oner from the jurisdiction of the courts of New Hampshire. It is more im- 
portant, sir, to the interests of the state of New York, whicli I hâve the 
honor to represent, that we should proeeed with dignity and décorum in a 
case already fllled with scandai than that we sliould hâve the body of Har- 
ry Kendall Thaw or any other fugitive from its justice. Should the Gov- 
ernor of the state of New Hampshire décide to return this man under the 
réquisition, there will be ample opportunity afforded by the représentatives of 
the state of New York, and I hâve no doubt, if we were unwlUing to do it, 
the Governor would be willing to see to it that ample time would be afforded 
for such revlew of his action in the courts of New Hampshire as might be 
fit and appropriate. AVhile it is a distasteful task to suggest that this writ 
is not for the purpose of submitting to your honor serious questions, I feel 
constrained, in view of the affidavit that I hâve hère and which I will flle. 
and if it Is traversed there are at least four witnesses in court who can 
festify to the same state of facts, I feel constrained to say, sir, that this 
writ is applied for rather for the purpose of delay, that this may get into 
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the courts of New Hainpshlre on a writ of habeas corpus, tlian for tlie pur- 
pose of presentlng to your honor a serious question eltliei- of law or fact. 

Court: Well, preclsely what is your motion hère? Tlie returu of tlie 
sheriff is attached to tliis writ? 

Mr. Jérôme : Tlie slieritf has made his return, I believe, sir. 

Court: And in tliat he states the process under whieh Thaw is held? 

Mr. Jérôme : Ile does sir. If your honor will allow me to s^ate the pro- 
cess which he says, the return shows that he made complaint hefore a jus- 
tice of the peace of the state of New Hanipshire in the county of Ooos that 
Harry Kendall Thaw was a fugitive from justice to the state of New York, 
setting forth that he was in the state of New York charged with the crime 
of conspiracy, and asked that he be held to await extradition. Upon that 
the mandate of the justice issued to the sheritï, and the sheriff is holding 
him under that mandate. Since the is.suance of that, the réquisition papers 
from the Governor of the state of New York upon the Governor of the state 
of New Hampshire hâve anived and hâve been filed with the Secretary of 
State of New Hampshire, and are now before the Governor. 

Court: Has the sheriff made the commitment process under which Thaw 
was held in the New York institution a part of liis answer? 

Mr. Jérôme : No, sir. 

Court: That may become material. How do you understand that he was 
held there? 

Mr, Jérôme: How he was held in New York? 

Court: Yes. 

Mr. Jérôme : I hâve herè an exemplified copy of the warrant under which he 
was held there. 

Court: Was he held as a criminal or as an insane person? 

Mr. Jérôme : In the first instance, under our law when a jury acquits a 
man of a charge of murder wliere the défense is insanity, they are required 
by our law to specify in their verdict the ground of their acquittai. It was 
specifled in the verdict acquitting liim of the charge of murder in the flrst 
degree that he was acquitted on the ground of insanity. A Suprême Court 
judge of the state of New York before whom the trial was held theu, in 
accordance with the provisions of our law, committed him to the state 
asylum for the insane at Matteawan in pursuauee of our provisions of law 
until discharged therefrom by due process of law. Thereafter, on three oc- 
casions, he sued ont writs of halieas corpus, contending that he had become 
sane and was entitled to his discharge. The first writ was returnable before 
a judge of the Suprême Court, and the heaiing, if niy memory is correct, 
ooeupled I tlihik four da.ys. That was in 1008, almost immediatel.v after 
his acquittai and commitment to this institution. In 1909 he sued another 
writ and it occupiod about flve woeks. In July, 1912 — 

Court : I don't think the history of the case is material, except — 

Mr. Jérôme: Well, it is under orders of those judges that he is held, sir. 

Court: One moment. I do not think the history of the case is material 
except so far as it liears upon the question of process, if at ail — upon the 
question whether the process under which he is tiow held hère in New Hamp- 
shire is due process withln the meaning of the fédéral Constitution. Now it 
may be-^we shall flud out abont that later on — that the process under whieh 
lie was held at Matteawan will become material upon the question whether 
he is restrained in New Hampshire upon process in accordance with the 
spirit of the Constitution in respect to due process. I don't say that you 
should act upon this suggestion, it at ail, now, but later on it may become 
material to inquire whether the conditions under which he is held in New 
Hampshire do not require that the authority under which he was held In 
New York should become a part of the proeeeding hère in the sensé of the 
pending inquiry as to whether he is now constitutionally held and restrained 
by the state of New Hampshire. The tlnie was flxed in the writ for the 
return, and was shorter tlian was intended ; that is, I acted upon the sup- 
position that this writ was to be served Saturday. I supposed that that was 
to be done, It seems it was not served until yesterday, so you are entitled 
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to further time. The sherifC is entitled to further tlrae to perfect hls return 
if he wishes it. Now you understand that under the fourteenth amendmeut 
as construed, that a writ of this character issues as of course aud as of right 
unless it ai)pears from the papers that the restraint is clearly in accordauce 
with lavv. Well now, that beiug so, tliere was uo intimation to me that it 
was for the purpose of holding it over anybody or over any state authority 
but for the purpose of safeguarding the petitioner's rights in a proper way. 
Of course, if you seriously contend hère that it was a flctitious proceeding, 
or that it was obtained for improper purposes, I should hear you on that 
question. 

Mr. Jérôme: With your honor's permission — 

Court: I further perhaps ought to say that I informed Mr. ShurtlefC that 
while I understood the décisions of the Suprême Court made it Imperative 
upon me under the circumstances to issue a writ, that the writ once Issued 
would présent a situation in which the broadest discrétion should be exer- 
cised with the view of not interfering with the ordinary course of extradi- 
tion proceedings, and now they corne hère and say they are not pressing for 
an immédiate hearing. Do you want oneî 

Mr. Jérôme: ïes. 

Court: On what question? 

Mr. Jérôme: We say that our return shows that he is lawfuUy held under 
the laws and Constitution of the United States in extradition proceedings, 
and we ask your honor to quash the writ and remaud the prisoner to the 
custody from whence he came. 

Court: What does the other side say to that? 

Mr. Morris : Your honor, the question hère is a question of whether or 
not there should be an immédiate hearing or whether thls matter should be 
continued to await the action of the Governor and Oouncil. We hâve been 
charged with bad falth. l'erhaps It is unnecessary for me to Inform the 
court that we are not asklng anythlng in bad faith. We honestly désire a 
tull and falr hearing for our client in this court at some tlme, The way 
the matter rests in my mlnd is thls: There are proceedings pending before 
the Governor for extradition or rendition of Mr. Thaw. We want to présent 
ail of tbe questions at the proper time In thls court. Now under our lib- 
éral mode of procédure in this state and in this court It seems to me that 
ail of thèse questions may be properly raised upon this single writ of habea.s 
corpus now pending before this court. If thls case to-day l.s continued to 
some such tlme as your honor niay name pending the proceedings before the 
Governor and Couucil, it may be that the offlcer at a later date should and could 
— or could and should — make a further return that he is now holding the pris- 
oner lu case of the granting of an executive warrant upon an executive war- 
rant from the Governor. It might be that we Would hâve to answer that péti- 
tion in thls same proceeding or reply to that answer in this same proceeding, 
theu ail of the questions uecessary for the final détermination of thls question 
now pending would be properly before thls court. And it is hère that we dé- 
sire to carry this matter along. It is hère that we désire to bave a iSnal dé- 
termination, in the fédéral courts, of the question whether Harry K. Thaw is 
properly held, aud whether this warrant and thls proceeding which the state 
of New York has Instituted is, in f act, a subterfuge to get Jlr. Thaw and 
take hlm back for connnitment to Matteawàn, or whether they in good faith 
intend to try him upon the trivial complalnt which has been made before 
your honor, and which we say does not in fact set out any offense against 
the laws of the state of New York. Now we hâve not been able, as I under- 
.stand from my Brother ShurtlefC^— the réquisition of the Governor of New 
York was not flled at Concord uutil yesterday, some tlme yesterday forenoon 
— we hâve not been able to obtain copies. Wè do not know whether it is In 
the fbrm set forth In the writ upon which Mrl Thaw is held at the présent 
time or whether they hâve, charged sriiiie new offense; in fact, we are en- 
tirely In the dark as to the proceedings; They charge us with bad falth in 
comlng before this court. I assure the court that there is absolutely no 
bad' falth on our part. That it is an tonest intention oh our part to get 
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thèse questions propérly before tMs court. We were not unmlndful of the 
section of the statute of the state of New Hampshlre which provided that 
the Governor mlght issue hls executive warrant to be executed forthwith, 
or he mlght issue a warrant to be executed at some future date. In that 
instance we would hare had time, of Course, to hâve prepared a writ of 
habeas corpus and brought it before thls court. But if that executive war- 
rant had been to déport Harry K. Thaw forthwith, there would hâve been 
absolutely no opportunity on our part, and we could get no assurance from 
Brother Jérôme that he Would walt a moment in case such an order came 
from the Governor. Now, uuder those elrcumstauces, it was no more than 
justice to our client and in furtherance of our désire that he should hâve a 
fair and impartial hearing before tins court that we should proeeed at once 
under a writ of habeas corpus from some court, and we went to the court 
where we désire to bave this question tested, and it seems to us under our 
practice hère thât It can ail be tested in this court. 

Court: One moment, Brother Morris. I want to know whether Mr. Jérôme 
intends to ralse the issue of bad faith. If so, there must be some Issue 
framed with référence to it, and that must be heard. But I think when we 
consider the full situation in a comprehensive sensé that a proceedlng of 
this kind should not be attacked as flctitious or in bad falth; because, if I 
read correctly the expressions of the Suprême Court, they enjoin upon the 
fédéral authorities the imperative duty, when any man in custody complains 
that he is restrained of hls liberty, of issuiug a writ unless it clearly ap- 
pears upon the face of his pétition that the process is in ail respects légal. 
And Mr. Jérôme can understand, as well as anybody, that it would be ut- 
terly Impossible, and obviously unreasonable, for a judge to assume that 
a process, mixed as this is, should be accepted as due and légal without 
hearing the parties. Kow I make thèse two gênerai observations about this. 
case : The writ having been issued, there would be no purpose on the part 
of the fédéral governnient or its officiais to in any way interfère wlth a rea- 
sonable investigation in the state courts or before the state executive, and, 
if I understand the other view correctly, the same disposition of comity is 
manifested by the state authorities, both the courts and the executive, when 
they reach their part in respect to sharlng duty. Executive orders are gen- 
erally subject to the opportunity of presenting légal questions. It mlght be 
by habeas corpus. Might be upou brpader proceedings ralslng issues of fact 
either in the state or fédéral courts with a view of determining rightfully 
and in a proper way whether the situation is such that a party who is pro- 
ceeded against should be extradlted. Now if uuder thèse suggestions you 
désire to raise the issue of bad faith, that would présent a collatéral issue 
of fact whlch I should feel bound to hear. But unless you hâve a pretty 
strong case it is probably not advisable to trouble yourself in doing it 

Mr. Jérôme: The information that came to me — 

Court: I don't mean disrespect, at ail, to your position. 

Mr. Jérôme: I appreciate the position of your honor. Let me say right 
at the outset of what I am about to say, that I, myself, could see how the 
fédéral court could bave no option on that pétition to do other than issue 
a writ; it seemed to me plaln that the court would hâve to do it. But the 
only basls that I had for the statement that I made was the remarks, direct 
statements, made by a loquacious attomey who perhaps by no means — 

Court: Well, I wouldn't — 

Mr. Jérôme: Could blnd himself to commit the othera. 

Court: I wouldn't characterize the attorney in that way, Mr. Jérôme. 

Mr. Jérôme: I will wlthdraw the remark. But the remarks, whatever 
Mr. Morris or Mr. Shurtleff state in this case, and Mr. ShurtlefE stated to me 
yesterday that it was hls intention, I accept without any question at ail, 
sir. I accept it so fully — Mr. Morris said that he wants thèse things sub- 
mitted to the fédéral court. I am perfectly willing to withdraw any opposi- 
tion to a contlnuance for any time that suits their convenlence, and submit 
the question to this court. 

Court: Well, so far as I would express any préférence about the matter, 
it would be that such questions as can be raised and perhaps will be raised 
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eould fie better raised in the state courts, but I don't shrink any duty linposed 
iipou myself as judge of the fédéral court. New we may as well corne to 
the point. Do you désire to raise that issue? 

Mr. Jérôme: Of bad faitb? 

Court: Yes. 

Mr. Jérôme: Not in view of what Mr. Morris hasistated. I accept any- 
thing Mr. Morris will state as absolutely correct. 

Court: Very well. There are some matters in respect to the custody, and 
sonie matters In respect to the answer which we will need to talk about a 
little later on. My impression is that in order to hâve the pleadlngs perfected 
that it will probaWy be useful to counsel on both sides to take further time 
and consider whether the New York process by which Thaw was held should 
not beconie in some way a matter of pleading hère. I don't know how broad- 
ly — this wrlt of habeas corpus is rather liniited in its scope. It doesn't war- 
rant, at least it may not warrant, an investigation of ail the questions which 
may be material to the rlghts of the petitioner and to the state of New York. 
After I hâve determined what shall be done hère, we will talk about that 
a little more. Then you are not to press the issue of bad faith, Mr. Jérôme. 

Mr. Jérôme : I am perfectly willlng to oppose no motion. I understood 
that the application to your honor by Mr. Morris or Mr. Shurtleff was for a 
contiriuaneé hère, adjoumment to another date. I think, though, that it 
would bé no more than fair, if this thing is to go over without opposition, 
that they should be willlng to stipulate, to submit it to your honor at any 
day of your own sélection that your honor will give them, and stipulate if 
not litigated at once before your honor not to go then Into the courts of the 
«tate of New Hampshire to litigate it over again. That would seem to be a 
reasonable stipulation to ask. 

Court: I don't think the court In a case like this would be coutrolled 
at ail by any stipulation in that respect. ïhe immédiate question, as I uu- 
derstand it, is whether the heariug shaU proceed hère now. I understand 
Mr. Shurtleff and Mr. Morris to state that tliey want a suspension; not a 
continuance, as I understand it, but a suspension. ïou say you wànt a 
hearlng? 

Mr. Jérôme: I should like it, yes. 

Court: Well, I think if I proceed with a heàring wîth the extradition pro- 
ceedings pending, I shall do precisely what the Suprême Court of the United 
States bas repeatedly said should not be done. As I understand the rule, 
it is that a proceeding of this kind liaving been once instituted, that it should 
be suspended or held in abeyance ont of déférence and under the rule of 
comtty which exists between the fédéral and state governments. 

Mr. Jérôme : I certainly would not press . your honor in any direction 
where you thought it was against the judgment or décision of the Suprême 
Court of the United States; it would be probaMy useless and ridiculous to 
do so. 

Court: There is perhaps nothing further to be said. I may as well dis- 
pose of it In a gênerai way, in view of the complications, and there are 
complications, because hère is one party inslsting before the executive of 
the state upon an immédiate or speedy extradition, while the other party 
stands upon a wrlt of habeas corpus in which he allèges that he is held in 
violation of the fédéral Constitution. That, of course, présents a situation 
which imposes upon the authorities the duty of proceeding in accordance 
with la W, and to discharge the obligations upon them, and, saying nothing 
of the public interest In this question, in view of the fact that there are two 
proceedings, ohe before the state executive and another in the fédéral court, 
to which, if the text-boolçs and the décisions are to be respected at ail, might 
take precedence of everything else, still, it is with' the qualification that it 
should ternporarily yield, at least, to the proceeding under the state author- 
ities. And In view of the fact that there is a pendency of extradition pro- 
ceedings, I hâve thought it my duty to hand down a rescript at some time, 
when counsel hâve said ail that should be said hère, which will make it per- 
fectly undétstood as to what relation this proceeding sustains to the one 
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which fs pending hefore tlie executive of the state of New Hampsliire. And 
if everything lias been said tbat counsel désire to say, I may as well dispose 
of the case now, and theii we will corne to thèse questions as to tlie pleadings 
hère and the question as to the cuatody of ïhaw pending thèse investiga- 
tions. 

Mr. Jérôme: We have nothing further to présent to your honor. 

Mr. ShurtlefC: What was the suggestion, your honor, about tlie custody 
of Thaw? 

Court: Well, later that will come up, as to the custody of Thaw; that is, 
as to how it shall be safeguarded and controlled pending the investigation. 

(E^ollowiug Keading of Rescript.) 

Mr. Morris. Your honor, I would say that the custody suggested by the 
court is satisfactory to us. 

Mr. Jérôme: Entlrely so to us, sir. : 

Court: The statute requires Imperatively a return or an answer to the 
writ. But niy view is that that is aomething to be treated in a practieal 
sensé, and I make the assumption, of course, that ail counsel concenied in 
the interests involved hère désire in ail reasonable ways to hâve the Issues 
properly framed,, and that it may be as well to let this question of perfect- 
ing the pleadings go along >vith suspension and treat it as somethiug open 
to amend if you désire ft, enlarge it if you désire it, or stand upon it as you 
hâve framed it hère. You are satisfled, vvith the proposed custody, Mr. 
Jérôme '! 

Mr. Jérôme: Entirely so, sir. 

Court : It is understood, of course, that thèse keepers are appointed un- 
der the authority of this writ. If counsel will examine this case against a 
sheriff to which I hâve referred, it will be seen that the responslbility of 
the sheriff as sucli is suspended altogether, and as keeper he stands hère 
acting under fédéral authority. That seems to be the rule in order to pro- 
tect one iuterest as well as the other. You understand that to be tbat way, 
Mr. Jérôme? 

Mr. Jérôme: Perfeetly. 

Court: Now then, of course the keepers will employ sucli force as they 
deem necessary to safeguard the petitioner ; they will give hhii ail reason- 
able opportunities to confer with counsel; they will go to ail reasonable 
places where the state authorities require his présence, in order that the 
proceedings there may go forward conveniently. Auything further to be 
said? 

Mr. Jérôme: Nothing, sir, on our part. I might ask this: As I under- 
stand the intimation of your honor — which wonld be entirely agreeable to 
us — ^it Is that the framing of any further pleadings in this matter, or fur- 
ther amendlng the return, may be suspended until the question of the heàr- 
ing comes up. 

Court: My idea about this hearing is this: That it Is not adjourned; it 
is still on. 

Mr. Jérôme: Just suspended. 

Court : Merely suspended. The statute, as you are aware, requires the 
return. to be made witlfin so niany days. But as I understand it you bave 
made a return, and that being so, I think I ain riglit in saying that It may 
be enlarged or may be perfected. Of course, there is something to be done 
by the petitioner by way of replying to this answer. I think, if no one ob- 
jects, it may be as well understood that thé matter of perfécting the plead- 
ings is suspended until sope one makes sonie motion about having theni 
perfected, Unless you deem the statute imperative that you should do it 
within a given time. (Readlng) "When à writ is returned a day shall be set 
for a hearing of the cause, not excééding fjve days thereafter." The person 
to whom such return Is.directed shair màlj,^ return within ' fbree days there- 
after, and so forth. , ,. , 

Well now he bas made his return, as I understand it. I think it is per- 
feetly open, especially ùpon consent of ail parties , iuterested, to give you 
further time if you want it. 
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Mr. Jérôme: I took ît, sir, tliat it would be proper 'procédure. You see 
as yet, froni the Intimations of your honor and the rescript that you hâve, 
tliat it would appear, naturally, tiiat no liearing \vould proceed in the fédéral 
court untll the décision of the Governor. And your honor's .intimation, while 
not lutiuiatinj; what effect it lias, stated as a lésai proposition that questions 
«f fact or law niisht arise hefore the Governor whlch would be takon as ad- 
judications, so it niisht beconie important before a final hearing on this to 
put in an amended or further return setting forth the proceedlngs before 
tlie Oovernor. 

Court: \'es. 

Mr. Jérôme: The return now in is strictly correct up to the time of mak- 
ing it. Subséquent proceedings niay occur that would render it désirable 
for the sheriff to return that since — he makes further return to the writ, 
that siuce the return made in obedieuce to the writ following facts and circum- 
stanccs bave arisen which he begs to présent in détermination of the issues in- 
volved. 

Court : Well, I hâve siniply thrown out the suggestion as to the plead- 
ing.s. You must examine the question and act on your own judgment about 
it. As far as the prisoner is concerned, I think the statute contemplâtes, at 
least the décisions do, that they shall make soine reply; and that they may 
traverse certain of the allégations and so on. And if the matter of pleadings 
is to remain open it is by eommon consent, as I understand it. I wish to 
say in conclusion of the disposition of the matters hère to-day that my object, 
as counsel will readily see, in making deflnitely knovrn through a rescript 
what is done hère, was to give the executive authorities of the state to un- 
derstand the précise situation and preciaely vvliat is being done in this pro- 
ceeding. It lias been represented to me that the Governor had expressed 
some doubt as to whether lie should proceed or not untll he understood per- 
fectly what the effect of the action vi^as under this pétition. I therefore felt 
it incumbent upon me to hâve it understood through a rescript. It is right 
that counsel for ail interests .should understand it, too. 

Mr. Morris : One word, your honor, with référence to perfecting the plead- 
ings. I supi)ose perhaps it may follow as a matter of practlce, of course, 
that when Brother Jérôme files any further answer or pleadings that we 
may bave a copy of it and such time, reasonable time, to answer as may be 
necessary. 

Court : That, of course, is true. I don't wish it to be understood that I 
hâve suggested the propriety or the necessity of your enlarging your answer 
at ail, Mr. Jérôme. I merely throw out the suggestion that you may con- 
sider it. And then it is probably open to counsel for the petitioner to raise 
questions whether this New York process under whlch Thaw was held as 
an insane person should become a part of the proceedings at issue, because 
It is a question under the limited seope of a haheas corpus proceeding wheth- 
er that becoines something to be considered upon the question, vv'hether the 
process under which he is lield hère is due process. The novelty of the sit- 
uation, as everybody must see, results froin the fact that he was held In 
an institution in New Yorli under process agalnst bim as an insane person, 
and the offense or crime upon which it is sought to hâve him extradited eon- 
sists, according to their own account of it, and their own description of it, 
in his escape froui that institution. Xow whether that is a crime, whether 
the State of New York, holding a person as an insane person, is in a posi- 
tion to set up bis escape as a crime witbln the meaning of the fédéral Con- 
stitution and of the state authorities. If you bave found anything in the 
books, Mr. Jérôme, on that question, you hâve done better than I hâve. It 
seems to me that it involves a novel proposition. 

Mr. Jérôme: If I understand your honor right, the proposition would 
seem to look to the point of \yhether a person of unsound mind could be 
charged with criminal responsibillty. 

Court: Well, I ani not making any — 

Mr. Jérôme: But since the rule in JMorton's Case, which we hâve prac» 
tlcally euacted ànto a statute, and which I understand to be the rnle in in. 
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sane cases in fpderal jurlsdiction, the rule laid down In Czol.sosz Case and 
the Guiteau Case, that If a person knew the nature and quallty of tlie ac-t 
and that It was wrong, It dld not matter whether he was sane or not. 

Court: There, vesults the uoveltj'. The question cornes whether it is not 
open to the petitioners hère to ralse that question of fact in the state courts 
of New Hanipshlre. 

Mr. Jérôme; \\'ell, I submit — 

Court: To raiso issues of fact for the jury whlch présent that question 
of menial respousibllity. I don't Intimate anything; one way or the other 
about it, Lut you seemed to assume at the outset that the questions were 
entirely clear. I don't think they are. 

Mr. Jérôme: They are not clear if those questions are open, but I think 
on the argument I will bé able to show to your honor décisions of the féd- 
éral courts in extradition tliat the door is closed to your houor's investigation 
of those questions. That is what led me to say that in my opinion it was 
simple. If we had to go into those questions, it would be by no nieans sim- 
ple, nor brief. 

Court : I wlsh it to be understood that I am making no intimation as to 
what, il tMiik about the- question when I say it is novel. But if you stand 
ijpon the position that extradition is .lustiflable provided Thaw was of suffl- 
cient mind; to couunit a eriminal aet atthe tlme he escaped from Matteawan, 
you put a qualification upon your proposition at once. Now where is that 
question of mental condition witliin the meaning and seope of the extradition 
law to be determined, in New York or in New Hampshire? 

Mr. Jérôme: We shall probabi.y— 

Court: In New ïork or in New Ilampshire, the state from whlch you are 
askiug. to forclbly extradite him? 

Mr. Jérôme: We shall prôhably eonteud before your honor this: That 
there are three questions, there being no contention that the statutes as T 
understand it either of New York or New Hampshire are uneonstitutional, 
that the door is closed to your honor's investigation except on three ques- 
tions. 

Court: Well, is it closed? 

Mr. Jérôme: That is what we shall cOntend. 

Court: Is it closed? Wlien one soverelgn state asks auother sovereign 
state to forclbly seize a mau and carry him across tbe Hue to another juris- 
diction is any question closed? 

Mr. Jérôme : If we understand. the décision, the unanimous décision of the 
Suprême Court of the United States in the l'ease Case, in tlie 207th U. S. 
we think It is. We think that ail that will lie opeu for your honor's investi- 
gation wlU be, "Is he charged with crime?" "Was he in the state at the 
time of the commission of the crime and now found liere, and is lie the per- 
son mentloned?" The Suprême Court having gone so far as to say in that 
case, coneeding that the indictment was demurrable and had — 

Court: I think you are perfectly correct in that i)roposition ■ as a gên- 
erai one, but when the papers sho-vv that one is charged with a eriminal act, 
and that that act is involved in and solely grounded in the escape from a 
warrant which holds him as au iusane person, hâve you cases whlch hold 
that he would be extradited as a eriminal? 

Mr. Jérôme: We hâve cases that hold as you haVe in the fédéral jurlsdic- 
tion that an insane man is held to eriminal responsibility. The most strik- 
ing case In^ our state was where a man conceded b.y the district attorney to 
be insane was convicted of mnrder in the flrst degree and put to death be- 
cause it is said that, while he killed under an insane delusion, the insane de- 
lusion was not one which, If true, would justify his acting. 

Court: îWhat was the process there? ' 

Mr. Jérôme : Indictment, trial, conviction, sentence, electrocution. Yovi 
see, sir, our contention is, and we think we can show you authorities that 
will lead you to the same conclusion that we hâve, that ail the fédéral court 
loolis at is, "Is there a charge?" and that under the fédéral Constitution 
the Word "charge," as was said in this Pease Case, is not whether it is 
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wéll founiîed or not. That It would be impossible for the fédéral courts to 
go iiito that question, because it would be in substance to glve every man 
two trials when he wason an ex traditable offense. 

Court: I entirely agrée that if tbere is a charge of crime, and there is no 
question about it, no fact appearing upon the record or in the papers which 
impinges on that allégation or charge of crime, that that is quite sufficient. 
But whether wben, in deseribing the crime which is chargea, the descrip- 
tion of tlie crime necessarily involves the fact that he was held under In- 
sane "process qualifies it at ail, isthe query. 

Mr. Jérôme: Except that the prisoner doesn't corne before you alleging 
that he is insane. 

Court: The pétition shows that. 

Mr. Jérôme: Not that he was insane. 

Court: Ko, but that he was held under insane process there. 

Mr. Jérôme: Until he was discharged by due process of law. 

Court : ■ Well, the papers somewhere show that he was held under Insane 
process. 1 don't use the exact words, but that is the idea. It is in the rec- 
ord somewhere if it Isu't (I thlnk it is) in the pétition. Now there is really 
no question for further discussion except as it may arise as to what further 
should be donc. But I will say that counsel on hoth sides better examine 
cases whiçh involve indictments and trials of issues of mental capacity and 
seé how far they apply to similar questions involved in extradition proceed- 
ings where one state is askiug auother to exercise its authority for removal 
to another .lurisdiction. 

Mr. Morris: May it please the court, one further suggestion as to the 
perfecting of the pleadings. Of course, we cannot foresee just exactly what 
may be filed on the othér slde, and somethlng might arise which would re- 
<iuire us to amend our pétition. 

Court: Yes. 

Mr. Morris: And we would want to reserve the right to do that. 

Court : Well, I think Mr. Jérôme should détermine within, we will say, 
three days whether he will amend, or whether those interested for the state 
of New York will.enlarge or amend their answer, and then you take how 
many, three days inore? 

Mr. Morris: ïes. 

Court: Will that be enough? I will give you more time, Mr. Jérôme, if 
you want it, 

Mr. Jérôme: Abundance of time, sir. 

Court: Well, you may make it three days, Mr. Hodgman. And if you 
want more time, Mr. Jérôme — 

Mr. Jérôme: I will apply for it. 

Court: You ask for it and you will get it. 

Mr. Morris: You mean three days after notice? 

('ourt: Yes. 

Mr. Jérôme: Will your honor set any deflnite time, then, for a hearing, 
or hâve it brought up on notice? 

Court: ^'0, I can't say. The hearing is open under the circunistances which 
I hâve stated, and it is open to any party interested to ask for a hearing on 
any question that they may wish to hâve beard. Xow if there is nothing fur- 
ther the keepers will take the prisoner in custody. 

(Recess to 2 o'clock, p. m.) 

Mr. Jacobs: May it please your honor, this morning you gave the state 
of New York three days in which to file an amendment or additional return 
on the writ. Now at that time it was thought that there might be a hear- 
ing before the Uovernbr some time this week, possibly to-morrow or Friday. 
Now since then, since the adjournment this morning, the Governor has des- 
ignated next Tuesday morning as the time for hearing, and therefore, if your 
honor pleases, we would like to hâve until a weelf from Thursday, somethlng 
like that — ^^that would be the 25th— in which to file an additional answer. 

Court: Any objection to thatî 

Mr. Morris: No, your honor. 
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Court: Well, the tiiue for ameiKling tlie answer in tlie Tliaw pétition Is 
enlargert by consent to, September 2ûtli. 

Drew, Shurtlefï, Morris & Oakes, of Lancaster, N. H., and N. E. 
Martin, of Concord, N. H., for petitioner. 

William T. Jérôme, of New York City, and Bernard Jacobs, of Lan- 
caster,' N. H., for State of New York. 

ALDRICH, District Jndge. Apparent uncertainty of counsel as to 
the effect of the pendency of this writ upon proposed extradition pro- 
ceedings, and the possibility that the state authorities may be in doubt 
as to the reasons for not proceeding summarily to deterinine the ques- 
tion of discharge or nù discharge, make it justifiable and advisable to 
file a rescript which shall explain the action taken hère and the grounds 
for it. 

It is understood that the state of New York is seeking to hâve the 
petitioner, Harry K. Thaw, returned to that state tmder the executive 
authority of the state of New Hampshire, and that he bas been held 
in custody under New Hampshire state process to that end. The per- 
son 80 restrained institutes habeas corpus proceedings under fédéral 
law, in which he allèges that he is held in violation of the fédéral Con- 
stitution and laws, and particularly in violation of the fourteenth 
amendment in respect to due process and liberty. 

This proceeding does not expressly involve the proposed extradition 
hearing before the state executive, yet it concerns it indirectly, in the 
sensé that if this hearing should go forward, and if it should he deter- 
mined hère that the process under which the petitioner is held is not 
constitutionally due process, and that the restraint is _theref ore illégal, 
it would doubtless be contended that the resuit should be acceptée! as 
conclusive of the question of the right of extradition under the exist- 
ing state process. 

The rights of the state of New York are not of such urgency as to 
justify sùmmary and precipitate action hère in advance of the usual 
and proper course of Interstate extradition proceedings, and the peti- 
tioner, having invokcd fédéral protection for the purpose of saving 
bis fédéral rights and of not waiving them, does not now insist upon 
bis constitutional right of a speedy hearing and a speedy test of the 
question of the legality of the state restraint, and having thus safe- 
guarded bis rights, through bis counsel, yields to the idea of a postpone- 
ment of this hearing to the end that extradition proceedings may go 
forward before the state executive in the ordinary and usual way. 
This is a perfectly proper course for counsel to pursue. It is in perfect 
barmony witb onr System of fédéral and state interrelations. It in- 
volves no yielding of the idea of the paramount authority under the 
fédéral Constitution, and is strictly within the spirit and the reasoning 
of the Suprême Court in Ex parte Royall, 117 U. S. 247-253, 6 Sup. 
Ct. 734, 29 E. Ed. 868, and other Suprême Court cases. 

What law and justice may require is oftenan embafrassing question 
for courts and other officers before whom persons are brought for 
such purposes as exist in' this case, and in this particular case, whether 
the cbaracter of the custody in New York, prior to the alleged escape. 
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where, as is alleged, thé petitioner was restrained in an institution be- 
cause of insanity, or something like it, rather than for crime, where 
the oiïense for which he is soiight to be extradicted consists in his 
compassing his escape, whether the warrant of commitment under 
which the petitioner was held in New York, and whether, under the 
circumstances of this case, the question of extraditable crime, which is 
a mixed question of law and fact (Ornelas v. Ruiz, 161 U. S. 502, 16 
Sup. Ct. 689, 40 L. Ed. 787), are involved, among other things, in the 
question of constitutional due process, at once présent more than the 
usual novehies and difficulties, and their proper solution will require 
careful and painstaking considération. 

Under the colonial System there was no such thing as extradition 
of fugitives from one colony to another, except under imperfect com- 
pacts in the nature of treaties. Nor was there between the states until 
the Articles of Confédération, a source from which power of extra- 
dition was derived. Subsequently the fédéral Constitution, through 
the second section of article 4, defined and established a definite source 
of power with référence to extradition from one state to another, 
which section is as f ollows : 

"A person eharged In aiiy state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be 
removed to the state having jurisdiction of the crime." 

Following this there was congressional action, which imposed upon 
the States certain régulations and duties in respect to extradition, and, 
without much change, the régulations and duties are now defined by 
section 5278, page 3597, vol. 3, U. S. Comp. St. 1901, which corre- 
sponds to the same section of the Revised Statutes of the United 
States. Rev. St. p. 1022. 

As repeatedly expressed by the Suprême Court and the highest 
courts of the varions states, Interstate extradition is now regulated by 
the fédéral Constitution and laws in pursuance thereof. Generally 
speaking, the states hâve recognized the power of extradition as 
emanating from fédéral source. This is particularly so in respect to 
New Hampshire, the state from which the person in question is sought 
to be extradited, because section 1 of chapter 263 of the Public Stat- 
utes of 1891 of New Hampshire (page 706), provides that: 

"Whenever a person in this state is eharged with an offense committed in 
another state, and is liable by the laws of the United States to be delivered 
over upon demand of the executive of such other state," etc. 

It is thus seen that New Hampshire expressly recognizes the laws 
of the United States as the foundation for extradition, and this view 
is fully accepted by Judge Walker, who delivered the opinion of 
the Suprême Court in State v. Clough, 71 N. H. 594, 53 Atl. 1086, 67 
L,. R. A. 46, which is popularly known as "Mrs. Munsey's Case." 

While the Suprême Court décisions sustain the fédéral power, in the 
broadest sensé, in a situation like this, where it is alleged that the party 
is restrained of his liberty in violation of the Constitution and the laws 
of the United States, as well as the view that hearing on habeas cor- 
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pus may in an extrême case proceed summarily and speedily, for the 
purpose of testing the legality of the restraint, still, if I understand 
the scope and theory of them, they also sustain the doctrine of a broad, 
practical discrétion, when the party invoking the fédéral law is held 
under state authority, upon the question whether the interests of gov^ 
ernment and of the parties concerned require that fédéral courts shall 
proceed at once to détermine ultimate rights, or whether, without re- 
linquishing fédéral authority, considérations of usage and comity re- 
quire suspension of a given proceeding f or the purpose of allowing the 
state authorities to dealwith questions of extradition; and the rea- 
sons for fédéral suspension are especially vveighty where the person 
invoking the writ dofes not insist upon pressure of fédéral instru- 
mentalities. 

This is upon the theory that the state authorities, executive and ju- 
dicial, are charged with the same duty as that of the fédéral authorities 
in sustaining the provisions of the laws of the United States, so far 
as they apply to given situations which involve questions of interstate 
extraditioni 

It is perfectly obvious, in respect to a proceeding involving proposed 
extradition, that-some findings of the executive of a, state might be 
accepted as conclusive and binding upon both state and fédéral courts, 
and it is equally obvious that questions might arise before the executive, 
where its action would not be binding upon either. Upon the question 
as to what findings w.ould be conclusive and what not conclusive I 
make no intimation whatever. , ; 

Thereasoning of fédéral and state décisions which sustain this view 
of suspension or delay of fédéral process, even where it is alleged that 
the restraint is in violation of the fédéral Constitution, is based upon 
the idea that, if investigation by the executive results in denying extra- 
dition, ; the ^aggrieved person would be set at liberty, gnd thus there 
would; bp no necessity; for interposition of fédéral, instrumentalities, 
Wihjle, if the resuit there were to be différent, it would still be open^to 
fédéral authority to affprd such protection, as the Constitution and laws 
of the United States, require. ,; ;■, ,. , , ■ 

Holding pendency and control of this proceeding, under suspension, 
menaces neither the rights of,; the .parties concerned, nor of state au^ 
thorities. The proceediiig is based upon a.Tight vyhich rests with çv- 
ery person restrained of liberty, and delaying the hearing, under the 
circumstances to whiqh I bave referi^ed, is for the express purpose o:f 
allowing the state authorities, upon whom under our system equally 
with us rests the obligation to guard, enforce and protect every right 
guaraiitëed or securedby the Constitution of the Uiiîted States and^ the 
laws niàde in pursuanée thereof (117 U. S. 248,-6 Sup. Ct. 734, 29 V. 
Ed. 868),: to go forwârd with attemptS' to legâlly solve the questi'onâ 
involved in the contèst betwëen the state' of New York and the peti- 
tioner. '' ' '" ' 

Unde*-' our system of fédéral and interstate relations, the fuîtest 
measure of comity exists in respect to extradition proceedings, arid 
while there is no rùle of 'comity which justifies extradition, uniess the 
Constitution and the laws provide for it, the spirit of comity between 
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the fédéral and state governments is such that each assumes, with re- 
spect to the other, that proceedings will be in accordance with the su- 
prême law of the land, and it is understood that this practical and 
wholesome view holds until some question is evolved which reasonably 
présents a situation which justifies a review under proper proceedings. 

Such considérations make it justifiable, the custody of the party peti- 
tioning for the writ being properly safeguarded, that the hearing un- 
der the writ before us be suspended, to the end that the executive of 
the state shall hâve a free hand in respect to the extradition investiga- 
tion contemplated by the Constitution and the laws. 

Under such suspension as may be deemed advisable under thèse 
suggestions, it must be understood that it is open to the petitioner, at 
any time, to press his alleged constitutional right of an immédiate hear- 
ing. It is likewise open to counsel representing the state of New 
York or the state of New Hampshire to move, at any time, for a hear- 
ing or for a dismissal of the writ. 

The parties will consider whether the pleadings contemplated by the 
fédéral statutes should be perfected within the statutory period, or 
whether those are matters which go along with the suspension. 

Under the décision of the Suprême Court in Barth v. Clise, Sheriff, 
12 Wall. 400, 20 L. Ed. 393, as the body of the petitioner has been 
produced, the control of his person must be treated as within this pro- 
ceeding, subject to recommitment to state authority, to be held to bail 
or placed in the custody of suitable keepers. My inclination is to ap- 
point keepers, and to appoint Mr. Nute, the marshal, and Mr. Holman 
A. Drew, as such a custody will be most convenient for ail, at least dur- 
ing thèse hearings. 

Counsel will confer upon this question of custody. 



CENTRAL OF GEORGIA R. 00. v. RAILROAD COMMISSION 
OF ALABAMA. 

WESTERN RY. OF ALABAMA v. SAME. 

(District Court, M. D. Alabama. December 4, 1913.) 

L. Constitutional Law (§ 298*) — Due Process — Passbnger Rates — Déter- 
mination BY Railroad Commission — Right to Heabing. 

Railroad companles were iiot deprlved of due process of law because 
they were not accorded a heaiiug before the State Railroad Commission 
wlien it passed a preliminary order ex parte flxiug an Intrastate passenger 
rate. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 847; 
Dec. Dig. § 298.*] 

>. Constitutional Law (§ 298*) — Due Pbocess — Rates — Régulation by 
Commission — Bias. 

A preliminary order of the State Railroad Commission, reciting its be- 
lief that intrastate passenger rates were unreasonably high, did not indi- 
cate that the commission had prejudged the case before hearing it, since 
such "belief" only implied that the commission entertained what they con- 
sidered reasonable grounds for investigation and did not warrant a final 

•For otlier cases see same topic & § mumber in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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order wlilcli could only be based on sworn évidence snbsequently intro- 
duced. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. § 847; 
Dec. Dig. § 208.*] 

3. JupGMENï (§ 715*)— Détermination — Oonclitsiveness — Ees Judicata. 

À flual decree, in a proceeding to restralu the ent'orceuient of statutory* 
' carriage rates, lioidlug that the statutory systeui in its entirety resulted 
lu confiscation, was not res judicata of a contention subsequently made 
tliat tlie statutory passenger rate wiien put in opération witli no atlier 
part of the statutory System, but witli restored vohintary and higher 
t'reight rates, and under changed trklîic conditionts, vvouid be contisca- 
tory. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1244-1240 ; Dec. 
Dig. § 715.*J 

4. Cakkieks (§ 18*) — Hegulations — PassbngeB Rates^Corfiscation — Elé- 

ments. ■ , 

In order to show confiscation by a statutory intrastate passenger rate, 
the carrier uinst establish that the intaistate 'business uuder its freiglit 
rates in connection witli tlie passenger rate ol).iected to will not yield a fair 
returu on the fair value of ail its property devoted to intrastate business 
in tlie state, and that the passenger rate substantially contributed to such 
resuit. , 

[Ed. . Note.— For other cases, see Carriers, Cent. Dig. §§ 13, lC-18, 20, 
24; Dec! Dig. § 18.*] 

5. Oakeiees (I 12*) — Kates-— Eeoulation — Valuation of Propebtt. 

Thé valuation of k carrier's intrastate proiierty for the purpose of de- 
terlnining the reasonal)leness of rates on intrastate business uiay be ob- 
' tained by tal;iug the values tixed by the state for taxation purposes aud 
raising theui to 100 i)er cent. 

[Etb Noté. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12. *J 

0. Carriers (g 12*) — Intrastate Rates — IIeasoxableness — Détermination — 
Apportionment of Values. 

In determining the reasonableness of intrastate rates, values cannot be 
apjiortioned as betweeu Interstate and intrastate business, and freiglit 
and passenger business on a gross revenue basis. nor can a carrier be per- 
mitted to charge for more costly equipment, roadbed, track, and struc- 
tures constitutiiig a part of an Interstate route than vvouid be justilied for 
the conduct of intrastate business. 

[EU. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*1 

7. Carriers (§ 12*) — Rates — Values or Road and Equipment — Maintenance 

— Apporïionment — Intrastate and Interstate Business. 

Where railroads in a state constituted links in through routes built witli 
the purpose and having its cliief value to its owners in Interstate traf- 
fic, the intrastate business beiug incidental only, the latter business sliould 
not be burdened, in determining tlie reasonableness of intrastate rates, by 
the saine proportion of value, or of expense of equipmetit, as the Inter- 
state business. 

[Ed. Note. — For other castîs, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

8. Carriers (§ 12*) — Rates — Régulation — Intrastate Business — Confisca- 

tion. 

While the test of confiscation in the iixing of intrastate passenger rates 
is whether the carrier's entire intrastate business is unreniunerative, yet 
the carrier lias no absolute riglit to a passenger rate that will in every case 
be sufficient to raise its total Intrastate revenue to tbe remunerative point ; 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the carrier being ônly eiititled to demand tliat its entire intrastate reve- 
nue lie not brought below tlie remunerative point by an unreasonably low 
passenger rate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20 ; Dec. 
. Dig. § 12.*] 

9. Caerieks (f 12*) — Rates — EeasonablenesS. 

MHiere a reduced iiassenger rate in a typlcal year, on experimetit, yields 
a revenue equal to tliat produced by a former higVier rate in a year of ex- 
ceptional prosperity, and voluntarlly used by tlie carrier for niany years, 
the reduced rate cannot be lield unreasonable. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

10. Caeriebs (§ 12*) — Eatës- — Reasonableness. 

Wliere a carrier voluntarily nialjitained a 3-cent passenger rate for 
yeârs, and, after tlie rate had been reduced to 2% cents by order of the 
State Railroad Commission, it was found that the latter rate produced 
egual or greater revenue to the carrier, it was estopped to claim, ia sup- 
port of a contention thàt the 2%-cent rate was conflscatory, that the 3-cent 
rate did not yield sufficieut revenue' to niake the carriei-'s entire intra- 
state busihess remunerative, and this whether the equal or increased reve- 
nue under the lower rate was due to stimulation of business caused. by 
the carrier, or to increased density of traffic owing to developnient of the 
country served by it. ■ 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. .§§ 7-11, 15-20; 
Dec. Dig. § 12.*] • . , 

11. Carriers (,§ 12*)— Rates — Establishment — Reasoîjableness. 

liicreased revenue under a lower freight rate, owing to development of 
the territory served, should be divided between the carrier and the public, 
while the latter ëhould hâve the entire beneflt of increased revenue due 
to increased traffic, from the lowerlng of t,he rate. 

[Ed. Note. — For other cases, see .Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

12. Carriers (§ 18*) — Rates — ;Determination by Commission — Eeview. . 

In a suit to restrain carriers' rates fixed by the State Railroad Com- 
mission on intrastate commerce, the court can only détermine whether 
the rates fixed arfe 'Confiscatory, and mày not review the commission's dé- 
termination of questions of business poUcy. 

[I-:]d. Note. — For other cases, see Carriers, Cent. Dig. §§ 13, 1&-18, 20, 
24 ; Dec. Dig. § 18.*] 

în Equity. Suit by the Central of Georgia Railroad Company and 
by the Western Railway of Alabama against the Railroad Commis- 
sion of Alabama to restrain the enforcement of a 2i/2-cent passenger 
rate for intrastate traffic. Application for temporary injunction. 
Denied. 

See, also, 197 Fed. 954. 

R. E. Steiner, of Montgomery, Ala., and T. M. Cunningham, Jr., of 
Savannah, Ga., for plaintifï Central of Géorgia R. Co. 

R. E. Steiner, of Montgomery, Ala., for plaintifï Western Ry. of 
Alabama. 

S. D. Weakley, of Birmingham, Ala., and R. C. Brickell, Atty. Gen., 
•of Alabama, for défendants, Charles Henderson, Léon McCord, and 
Frank N. Julian, composing the Railroad Commission of Alabama. 

Before SHELBY, Circuit Judge, and SHEPPARD and GRUBB, 
District Judges. 

*For otber cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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GRUBB, District Judge. Thèse cases were submitted together up- 
on motions for injunctions pendente lite against the enf orcement of or- 
ders of the Raiiroad Commission of Alabama, fixing a 2i/^-cent rate 
for intrastate passenger traffic on the railroads of the two défendants. 
Some of the contested question? are the same in each case ; ail are sim- 
ilar; and the conclusions in each case can well be expressed together. 

Due Process. 

[1] It is claimed that plaintiffs were deprived of due process of law 
because the prelimihary order of the commission, which determined 
that the investigation, upon which the order complained of was made, 
should be held, was made ex parte, and that it sliowed that the com- 
mission had prejudged the case. Wethink it clear the plaintiffs were 
not entitled to a hearing before the commission when it passed the 
prelitainary order any more than a défendant would be entitled to a 
hearing before a grand jury. The function of each is to détermine 
whether there should be a hearing, and it is only at that hearing, if or- 
dered, that the plaintiffs are entitled to be présent. 

[2] It is contended that the order reciting the belief of the commis- 
sion th^t the rate was unreasonably high shows that the commission 
had prejudged the case, before hearing it. The commission might well 
believe a rate was unreasonable without prejudging the case. Belief 
woqld not justify a final order. Such an order could be based only on 
a finding by the commission, based on sworn évidence. "Believing" 
amounts to little more than "having reason to beheve," and only im- 
plies that the commission entertained what they considered reasonable 
grounds for entering upon an investigation. Plaintiff the Central of 
Georgia Raiiroad Company claims it was deprived of due process be- 
cause it was not given an opportunity to argue the case af ter the évi- 
dence was closed. From the record, it would seem that the commis- 
sion was authorized to infer that the plaintiff had waived its right to 
argue the case, before it acted on the case. The plaintiffs also claim 
that there was an absence of évidence before the commission to jus- 
tify the order. The commission were authorized to act as well on the 
plaintiffs' évidence as on that introduced by the statè, if from it infer- 
ences could be reasonably drawn to support its conclusions. The effect 
of the évidence would be différent, depending upon the way in which 
such inf erences were drawn by the commission. The adoption of cer- 
tain methods of déduction would lead to the commission's conclusion 
and of certain others to that contended for by plaintiffs. The commis- 
sion, had jurisdiction to draw the inference, and it i^ not shown that it 
acted on anything but the évidence submitted to it in arriving at its 
conclusion. 

Res Adjudicata. 

[3] The finaldecree of the District Court on the first . supplemen- 
tal bill held that the statutory system of rates, in its entirety — one act 
taken in; connection with ail the others— resulted in confiscation. It 
did not hold that the passenger rate, when put in opération with no 
other part of the statutory system, but, on the contrary, with the re- 
stored voiuntary and higher freight rates, and in connection with sucli 
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'changed traffic conditions, as appear from traffic statistics for the 
years since the final decree, would produce confiscation. The issues 
presented by .the first and second supplemental bills are therefore not 
the same. The reasons given in the opinion of the court in the Louis- 
ville & Nashville Railroad Company case apply to this case. 

Cpnfiscation. 

[4] The plaintiffs, to show confiscation, must establish: (a) That 
the intrastate business under the restored voluntary freight rates, in 
connection with the statutory passenger rate of 21/2 cents, would not 
yield a fair return on the fair value of ail property devoted tt) intra- 
state business in Alabama ; and (b) that the 214-cent statutory passen- 
ger rate substantially contributed to such resuit, if shown. 

[ 5,] (a) The values of plaintiffs' properties in Alabama, based on the 
values fixed by the state for taxation purposes, raised to 100 per cent., 
:seem, fair bases. ■-''■■■' 

[6] The apportionment of values as between inter and intra and 
freight and passenger business, on the gross revenue basis, is subject 
to the criticism of thc' Suprême Court in the Minnesota rate case, as 
is the same method of apportionment when applied to expenses, as be- 
tween inter and intra and freight and passenger business. The plain- 
tiffs contend tliat the court can ignore such erroneous methods of ap- 
portionment, because confiscation sa clearly appears that the erroneous 
niethods of apportionment may be safely disregarded, as was done by 
the Suprême Court in the St. Louis & Minneapolis Railroad Company 
case. The claim in this respect is that neither ïûad earned more than 
21/2 per cent, on its total business iti Alabama on the fair value of the 
property devoted to that business. In answer, the défendants contend 
that the plaintiffs' division of operating expenses between other states 
and Alabama is incorrect, and deny th^t the yalwation of the property 
attributed to. Alabama business is }u.stly attributed to it- It is contend- 
ed, especially with référence to the Wçstern Railway, that the equip- 
ment, roadbed, track, and structures are. much more costly than would 
be justified for the Alabarna business conducted over and by means of 
them, and it seems to us that this is truê as tp both roads to some ex- 
tent, and that it would not be fair to charge Alabama business with 
its proportion of the valuation of a road which was much more ex- 
pensively :built and equipped than Vifas appropriate : for the character 
of the business done over it within that state. . ■ , 

[7] Each of the twîp roads in ; Alabama , seems to be a Hnk in a 
through route, built with thç purpose auddiaving its, chief value to its 
owners in that use; the intra or local business being incidental only. 
If this is true, it seems to us that theintra business should notbe bur- 
dened by the same proportion of value or of expense of maintenance 
of road and equipment as the interstater- business. If the owners get 
the benefit of .the principal or Interstate use, which makes higher class 
construction .essential, they cannpt ejçpect to get the sarne measure.o| 
return qniritrastatebushiess,! which requires for its conduct no such 
expensive roadbed or, çquipment. However, it seems to be unneces- 
.sary to détermine whether plaintiffs employed correct methods to, ap- 
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portion value and expense, or whether such methods, if erroneous 
were not such as to change the resuit, because, conceding that the en- 
tire intrastate business is shown to be unremunerative, it does not 
clearly appear that the reduced passenger rate contributes to this re- 
suit. 

(b) It is not enough to show that more revenue would be yielded 
to plaintiffs from a 3-cent fare. It must further appear that the 2^/2- 
cent rate was unreasonably low, otherwise the réduction in revenue 
from the reduced rate would not be a subject of complaint by the 
carrier. 

[8] It is true that the test of confiscation is that the carrier's entire 
intrastate business is unremunerative. Yet it does not follow that the 
carrier has the absolute right to a passenger rate that will, in every 
case, be suiîicient to raise its total intra revenue to the refflunerative 
point. If it had such right, the passenger would frequently carry the 
burden of the f reight to an undue and prohibitive extent. The f reight 
revenue of a carrier is usually many times greater than its passenger 
revenue, and it is easy to see what resuit on passenger rates would fol- 
low the application of such a principle. Ail that the carrier can de- 
mand is that its entire intra revenue is not brought below the remuner- 
ative point by an unreasonably low passenger rate. 

[9] Can it be said that a reduced rate which yields in a typical year, 
on experiment, a revenue equal to that produced by a former higher 
rate, in a year of exceptional prosperity, and voluntarily used by the 
carrier for many years, is unreasonably low ? 

[10] It may be said that the former voluntary rate did not yield 
enough revenue to raise the carrier's entire intra business to the re- 
munerative point ; but, having voluntarily maintained such a rate for 
years, can it be heard to say that the old rate is unreasonably low, and, 
if not, is it not equally true that it vyill not be heard to say that a low- 
er rate, but one which produces ah equal or greater revenue to the 
carrier, is too low? And is this not true whether the equal or in- 
creased revenue under the lower rate is due to stimulation of business 
caused by it, or to increased density of traffic due to development of 
the country served by it? It is clear that the carrier is not injured by 
the réduction, if the reduced rate so stimulâtes travel as to equal or 
increase the revenue obtained under the old rate. 

[11] It seems that, if the increased revenue under the lower rate 
is due to the development of the territory served, the carrier and the 
public served by it should each share in the benefit. The pioneer car- 
rier frequently opérâtes its road through a sparsely settled territory at 
a loss, and for that reason should share in the advantages due to the 
subséquent higher development of the country. On the other hand, 
the community served should also profit by the increased population. 
It is universally true that passenger rates are lowered as traffic in- 
creases in density. The benefit of the incrément due to stimulation of 
the lower rate should go entirely to the public, and that due to the 
growth of the tributary territory should be divided between the carrier 
and its patrons. Can it then be said that a reduced passenger rate, 
which when put into opération produces a revenue equal to or greater 
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than a higher rate of the carrier's own sélection and adoption, is a con- 
fiscatory rate? 

[12] It might be better policy for the commission to permit the 
carrier to reap the benefit of the country's growth and enable it thereby 
to give better and safer service, but this is a matter for the décision of 
the commission and not the courts, whose sole province is to préserve 
the carrier's property f rom confiscation, and not to review the commis- 
sion's détermination on questions of business or public policy. It seems. 
to us that a passenger rate cannot be said to be confiscatory or unrea- 
sonably low when its efïect, on experiment, is to yield the carrier as 
much or more revenue than was produced under its former higher rate. 

It seems to us that the figures in the supplemental bill show that, in 
each case, the 2i/^-cent rate, whether due to stimulation or increased 
density of trafiic in the territory served by the two carriers respectively, 
has proved as great a revenue producer as the 3-cent rate which pre- 
ceded it. 

Central of Georgia Railroad Company. 

With référence to the Central (page 14, supplemental bill) : Intra- 
state passenger earnings were $500,311 for the most prosperous year 
of 1907 under the 3-cent rate. Owing to the panic of the fall of 1907,. 
they declined for the years 1908 and 1909. The 2%-cent rate was in 
efïect during the fiscal years 1910, 1911, and 1912. The intra passen- 
ger revenue increased progressively during the fiscal years 1910, 1911,. 
and 1912. In 1911, under the 2iXj-cent rate, they exceeded those of 
1907 by $25,000. In 1912 they exceeded those of the year 1907 by 
$55,000. In 1913 the 3-cent rate was in force. In that year the rev- 
enue from intra passenger business was $99,000 more than 1907. For 
the year 1913, if the total intra passenger business be reduced to the 
2y2-cent basis, it would still hâve yielded an amount equal to that of 
1907 which was earned on a 3-cent fare. Ail the travel for 1913 was 
not on a 3-cent basis. A substantial part of it was on a 21/4 or 2 cent 
basis. It is clear from this that if the 2i^-cent fare had been in force 
during the fiscal year 1913, instead of the 3-cent fare, the revenue from 
1913, on a 2i/'2-cent basis, would hâve substantially exceeded that for 

1907 on the 3-cent basis. 

It is said that the year 1912 is not typical because one of unusual 
prosperity. This is true also of the year 1907 with which it is being 
compared. However, the year 1913 is conceded to be a year of only 
average prosperity because of a short cotton crop. Yet the plaintiff's 
figures of intrastate passenger returns for that year, reduced to the 
214-cent basis, will show an increase over the earnings of the banner 
year of 1907. Thèse figures are the plaintiff's own and are not ar- 
rived at by doubtful methods of apportionment. 

It is said that the carriers hâve lean and prosperous years, and that 
the prosperous years must be looked to to help out the lean years, and 
this is clearly true. However, the year 1913 is stated by plaintiff's 
counsel to hâve been only a normal year, if even that. There is also^ 
shown to hâve been an unusual increase in plaintiff's passenger earn- 
ings for its System during each year, except for the panic years of 

1908 and 1909, from 1900 to 1912, aggregating in that period the dif- 
209 F.— 6 
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ference ibetween $1,373,433 in 1900 and $3,777,488 in 1912, the former 
under the 3-cent fare and the latter under the 2V2-cent farç,(page 19, 
supplemental bill). This shows a continued gênerai increase in pas- 
senger earnings through the whole period, with, hovveyer, smaller eras 
of dépression during years of adversjty. The history of the system 
fairly reflects the hisfory of the Alabama portion of it in this, respect. 
Again, for the last three years of the 3-cent fare (1907, 1908, and 1909) 
the, earnings, as compared with the three first years of the 2y2-cent 
fare (1910, ,1911, and 1912), are shown by the bill to hâve averaged 
less .annually by an atnount of approximately $35,000.,, The supple- 
mental bill (page 14)>also shows thatj in 1912 the plaintiiï carried ap- 
proximately 39 per cent, more passengers in Alabama than it did in 
1907; and that it carfied more than 30, per cent, more intrastate pas- 
sengers in Alabama in 1912 than, it did in 1908. '(No séparation of 
inter and intra passengers is giveninithe bill for 1907;) Thèse: facts 
are persuasive that the plaintiff the Central of Georgia Railroad Com- 
pany is now on a différent basis as , to passenger; earning capacity in 
Alabama, than it was in the years prior to and including 1907— so much 
so that a 2^/^-cent passenger fare, owing to stimulation of travel and 
increased density of traffic, will yield substantially morê revenue now 
in a normal year than a 3-cent fare formerly yielded. in a year of ab- 
normal prosperity. This being so, we do not think co,nfiscation can be 
predicated upon a rate producing such results. 

Western Railway of Alabama. 

Applied to the Western Railway : , On page 34 of the Western's sup- 
plemental , bill is a table of passenger. earnings for the years from 1907 
to 1913, inclusive, including mail and express earnings. The earnings 
for: intra, business for,, 1907 are $207,175.: For 1908 they are $206,264. 
From îthence on to and including 19J3) .they progressively increase each 
suçceeding year in substantial amounts., In 1913, under the .3-cent 
farei tbey, were $313,835. Reduced tO: the 2%-cent basis, assuming 
that ail travel was on the 3-cent ,basis, their amount for ;1913 would be 
$260,833,; which is substantially less than the true amount, since some 
of the travel was on the basis of ly^ cents instead of 3 cents. Yet it 
exceeds the intra earnings, for 1907 on tlie 3-cent, basis by more than 
$50,000, an increase of 25 per cent. Between the years 1910 and. 1913, 
as shown by the table on page 33 of .the supplemental bill, there was 
a substantial increase of ;each year, :over the others in. the numher of 
passengers carried, andjin-the period a total increase .of more, than 
103,000 passengers carried annually^ an increase. of 40. per' cent. In 
passenger; miles during the same period, there. was an increase of 
2,178,347, an increase of 28 per. cent., land a greater increase for 1912 
oyer l,910,tha.n for 1913, over 19,10. The revenue from intrastate pas- 
sengers pnly during the same period increased in a substantial amçunt, 
even aftçr reducing the revenue of 1913 to a 2i/2-cent basis in itsen- 
tirety, This tends to show not , only ; that the Western prospered dur- 
ing th« peçiod ;the 2^-çent: rate was, in, force, but, when coniparison 
is raaderwith the, year 1907, it is fair to assume that an era of improve- 
ment, .permanent in its character in the passenger traffic of the West- 
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ern has corne, and that a Z^^'o-cent rate, under it, produces substantially 
more revenue than did a 3-cent rate during the year 1907 and those 
preceding it. Whether this is attributed to stimulation of travel from 
the lower rate or the permanent settHng up of the country and in- 
creased density of traffic, or both, it tends to show that the Western 
has reached a state where it can now endure a 214-cent rate without 
confiscation, though formerly it may not hâve been able to hâve done 
so. It put in force and continued voluntarily for years a 3-cent rate, 
which yielded less revenue than the statutory 2i^-cent rate yielded 
while in force, or would now yield, if restored. This is persuasive 
that the 2y2-cent rate is not confiscatory in its opération, since the 3- 
cent rate, though producing less revenue when formerly in force, vvas 
not so considered by the carrier. 

In both the Western and Central cases, the bill shows that the inter- 
state passenger earnings during the period of the 2i^-cent rate in- 
creased along with the intrastate over those of the year 1907. The in- 
crease in intra is therefore not shown to hâve been at the expense of 
the inter state passenger earnings. As we recall, the increase in the 
case of the Western was not accompanied by the putting on of any ad- 
ditional trains or added expense to accommodate the additional travel. 
In the case of the Central, one additional train, the Seminole Limited, 
was put on during the period of the 2i/2-cent rate, but it was clearly 
put on to accommodate interstate travel, since the record shows that it 
competed with the Central's trains numbered 3 and 4, between Bir- 
mingham and Maçon, for Alabama local business, both passing from 
Columbus to Birmingham and the reverse, close together in point of 
time. It is clear the existing trains (3 and 4), therefore, sufficiently 
accommodated the local business. 

The other additional operating expense claimed comes from the 
higher wages and priées for material and increasing taxes, which we 
know to exist. Neither the bill nor affidavits show the amount of this 
increase with certainty. It is true, adopting the methods of apportion- 
ment of the plaintiffs, the net earnings from intrastate passenger busi- 
ness in Alabama are shown to yield an inadéquate return on the value 
of the property attributed to intrastate passenger business by plaintiffs' 
method of apportionment ; plaintiffs' method of apportionment being 
faulty, the conclusion reached cannot be taken. If increased operating 
expenses, caused by the necessity of paying higher wages, higher prices 
for material and increased taxes, when properly apportioned to plain- 
tiffs' intrastate business in Alabama, reduced a gross revenue from 
that business which would be otherwise adéquate, so as to be unre- 
munerative, a showing that the passenger rate of 21/2 cents was con- 
fiscatory would be presented. Plaintiffs' conclusions as to net return 
from intrastate passenger business in Alabama are based on the gross 
revenue method of apportionment of the value of the property devoted 
to that business and its share of operating expenses. Thèse methods 
are condemned by the Suprême Court, and the results arrived at by 
them cannot be accepted by us. The effect of increased wages, etc., 
are not so apparent on the question of confiscation as to make errone- 
ous methods of apportionment of no conséquence. The effect of sUch 
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increases does not otherwise appear in the record. In any proper ap- 
portionment of value, it seems also to us tliat the value of a road and 
equipmeni reasorïably suitable for the conduct of an intrastate business 
should be the basis, rather than the value of a higher class road with 
like equipmeht reasonably adapted for interstate business alone, and 
too costly for intrastate traiiSc. 

On the présent showing we are not prepared to find that confiscation 
exists as a résuit of the 2i/2-cent passenger rate, as to either of the 
plaintiffs ; and the motion for an injunction pendente lite, in each case, 
is denied. 



In re WENATOHEE HEIGHTS OROHARD CO. 

(District Court, W. D. Wasliingtoiï, N. D. Decemtier '3, 1913.) 

Bankbuptcy (§ 345*) — Provable Claims— Fkaudulent Acts of Cebditors. 
Claimants, wlio organizeU aiid were tlie . only stockliolders and officers 
of banlci'upt corporation, also lield Its notes to tlieniselves. After it liad 
beComô indebted to others, tliey fraudulently caused substantlally ail of 
its propeity to be transferred to a second corporation, making it ai)pear 
by means of false récitals in the minutes of stockholders' and trustées' 
meetings, tliat the transfer was in ijayment of tlieir own notes, when in 
fact it was, witUout considération and they had not parted with the notes. 
Other creditors liaving brought suit agaiiist the bankrupt, claimants, and 
the second corporation and obtained a receivership, as the resuit of a 
settlenjent the property was transferred , baek. After the bankruptcy 
claimants sought to prove their notes against the estate. Held that, 
while tliere was not such évidence of their being fraudulent in their origln 
as to warrant their disallowance entirely in view of the fraudulent action 
of claimants in so transferrlng the property that neither they nor the 
bankrupt could hâve recovered it, their daims would be postponed to 
tliose of ail other creditors, in so far as the property transferred and its 
proceeds are concerned. 

[Ed. N^ote.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 5S4, 
539, 540; bec. Dig. § 345.*] 

In the matter of the Wenatchee Heights Orchard Company, bank- 
rupt. On review of orders of référée. Modified. 
See, also, 204 Fed. 674; 205 Fed. 964. 

Walter Schafïner and Raymond D. Ogden, both of Seattle, Wash., 
for trustée. 

Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for claim- 
ants, Wells and McPherson. 

CUSHMAN, District Judge. Hearings were had before the référée 
upon objections to the claims of L,. V. Wells and E. H. McPherson, 
and the pétition of the trustée for leave to use the funds belonging to 
the estate of the bankrupt, for the purpose of complying vi^ith an order 
of the Public Service Commission of the state of Washington, made 
against said corporation before it was adjudicated a bankrupt, which 
•order required the corporation to increase the supply of water for ir- 
rigation of the lands sold by it. The référée allowed the claims in 
part, disallowed a part, and denied the pétition of the trustée. Both 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the claimants and trustée pray a review of the referee's décision. 
For the reasons given by the référée in his opinion, bis order is af- 
firmed and approved, except as stated herein. 

The claimants, L. V. Wells and E. H. McPherson, organized the 
Wenatchee Heights Orchard Company in 1906. They hâve since con- 
tinued to be the sole stockholders and controlling officers of that Com- 
pany. That corporation, for the stock issued, acquired some 1,200 
acres of land near Wenatchee, a large part of- which was suitable for 
orehards and capable of irrigation, together with certain shares of 
stock in an irrigation company. The lands were, when acquired by the 
Company, subject to a $50,000 mortgage, which was assumed by the 
company. In adoition to the stock, the company agreed to pay, as 
part of the purchase price of the land, claimant Wells $40,000 and 
claimant McPherson $5,850; It is the allowance by the référée of the 
residue of thèse amounts and interest of which the trustée complains. 

A brief statement of the transactions prior tO bankruptcy is neces- 
sary. The lands of the company were platted, for sale, into five and 
ten acre tracts. To irrigate them it was necessary to obtain water of 
the company in which the Wenatchee Heights Orchard Company held 
stock. By the end of 1911 ail but a few acres of the irrigable lands 
had been sold. The contracts under which the lands were sold pro- 
vided for a — 

"perpétuai right, appurtenent to the said land, of the use of water. * * * 
"(4) The grantor agrées to funiish water for irrigation purposes for th« 

said preniises to the aiiiouiit of two (2) acre-feet of water per acre * * * 

diiring the irrigation season. * * * 

"(5) Said land and water rlght to he conveyed by a warranty deedto said 

grantee when said purchase price shall hâve been fuUy made. * * ♦ " 

The grantor was to plow the ground, plant the orehards, cultivate, 
irrigate, and care for them, and pay the taxes until the purchase price 
was fully paid. 

In 1911 the Wenatchee Heights Orchard Company began trading 
its contracts with the purchasers of thèse tracts for real estate in and 
near Seattle, Wash. Ail of the contracts were in a short time ex- 
changed. In 1911 the company moved its office from Seattle to We- 
natchee. In the same year suit was brought against the company by 
one of its contract holders for damages on account of a failure to 
furnish the agreed amount of water for irrigation. A judgment for 
$1,200 was obtained in the course of the year and paid by the bank- 
rupt. In 1912 a similar suit was brought by another contract holder, 
who obtained a judgment for $2,000. This suit was appealed. In the 
same year, upon complaint of other contract holders, after a hearing, 
the Public Service Commission of the state of Washington found the 
water supply insufficient to furnish the water provided for in the deeds 
and contracts of the company and ordered the corporation to so in- 
crease the water supply as to furnish it. This was not done. 

Some time prior to December 5, 1911, the Summit Investment Com- 
pany was incorporated. The claimant L. V. Wells caused ail of its 
stock, save one share, to be issued or transferred to one B. E. Gates, 
who had theretofore, as agent, assisted in selling some of the orchard 
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tracts of the Wenatchee Heights Orchard Company; the one remain- 
ing share being issued to the wife of Gates. 

While Gates had theretofore been engaged as stated, and there may 
hâve beén a small balance due him upon some of bis transactions with 
the Wenatchee Heights Orchard Company, it is clear f rom the tes- 
timony that the stock in the Summit Investment Company was given 
to him without considération. Gates became président and his wife 
secretary and treasurer of that company. The only property ever held 
by it was transferred to it by the Wenatchee Heights Orchard Com- 
pany. 

New 90 days notes were made out by the Wenatchee Heights Or- 
chard Company to claimants, L. V. Wells and E. H. McPherson, dated 
September 21, 1911, which notes included the residue of the original 
indebtedness, which bas been allowed by the référée. 

Under date of October 10, 1911, the minutes of a stockholders' meet- 
ing of the Wenatchee Heights Orchard Company, signed by the claim- 
ants, L. V. Wells and E. H. McPherson, embody the following letter 
addressed to that company on the letter head of B. E. Gates and 
signed by him : 

"Having purchased the following prouiissory notes made by your company, 
viz., one dated Sept. 21, 1911, to L. V. Wells for $57,000, due ninety days from 
date, and one dated Sept. 21, 1911, to E. H. McPherson for $18,000, due ninety 
days from date, and being desirous of collecting the same, I projwse to take 
the following described property in full satisfaction of the said notes and 
accunmlated interest: * * * I agrée to assume the mortgages against 
the above property, amounting to $33,500." 

The minutes then continue: 

"After careful considération of the proposai, on motion duly made by a 
stockholder, seconded and unanimously carried, ail stock votlng in favor, it 
was decided to accept the said proposai. » * • l. V. Wells. 

"E. n. McPherson." 

The minutes of a spécial meeting of the trustées of the Wenatchee 
Heights Orchard Company, held the same date, read : 

"Whereas, the proposai of B. E. Gates to accept certain property of the Com- 
pany in paynient of notes given by the company to L. V. Wells and E. II. 
McPherson and held by him, liaving been accepted by the stockholders, there- 
fore: Resolved, that the président and secretary be and are hereby authorized 
to complète the transfer In accordance with said proposai. * * * 

"L. V. Wells, Président. E. H. McPherson, Secretary." 

The minutes of a spécial meeting of the board of trustées, under 
date of December 7, 19.11, read: 

"Upon motion duly made by a trustée, and seconded, the following resolu- 
tion was unanimously adopted: 'Whereas, the trustées and stockholders of 
the company bave heretofore accepted a proposition made by B. E. Gates to 
exchange certain property for notes given by the company to L. V. Wells and 
E. H; McPherson, and whereas, a request has been received from the said 
B. E. Gates, that the above property be deeded to the Summit Investment 
ComiMiiy:, Kesolved, thattlie président and secretary be and are hereby au- 
thorized to exécute the necessary deeds as referrçd to in a resolution adopted 
liy the trustées ou Oct. 10, 1911, to the Summit Investment Company, instead 
of to B. E. Gates.' ••:»::: 

"L. V. Wells, Président , . E. H. McPherson, Secretary." 
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In accordance with thèse resokitions, transfers were made to the 
Summit Investment Company. 

Claimants, Wells and McPherson, both testified that they never 
parted with the notes mentioned in thèse minutes ; that they were not 
purchased by, or assigned to, Gates and were never surrendered by 
claimants or canceled at the time of the transfer of the real property 
to the Snmmit Investment Company or at ail. E. H. McPherson tes- 
tifies : 

"Q. Now, at the time of tliese transactions, wlio held those notes? A. Well, 
to explaiu tlie wliple situation, of course \ve stiil helil tlie uotesi. It was 
simply a iiieans of transferring this proi)erty ont ùt the hands of the Wen- 
atehee Heights Orchard Company to the Suniuiit Investment Company. Q. 
Was there' iuiy elianjre in thé pliysical possession of that property? A. Not at 
ail. Q. Did you ever hand the notes over to Mr. Gates'? A. Ko. Q. Mr. 
Gates never ha a them at ail? A. Never had them. Q. And they weren't can- 
celed and nevi' notes issiied? A. No, they were not canceled. Q. The whole 
transai-tioil was merely a fiction éxcept so far as the property was transfer- 
redV A. ïhe property was transferred to get it out of the hands of the 
Wenatchee Heights Orchard Company. Q. But the notes being transferred 
to Mr. Gates, that part was ail a fiction? A. He never really held them. Q. 
Never had any interest in them? A. No." 

No acknowledgment of trust by either Gates or the Summit Invest- 
ment Company, admitting the interest of either Wells, McPherson, or 
the Wenatçhee Heights' Orchard Company, was n^ade; nor wâs any 
record preserved of any such interest. 

The testimony on behalf of claimants is to the fvirther effect that 
the property, after the transfer to the Sum'Aiit Investment Company, 
continued in the control of the Wenatçhee Heights Orchard Company. 

In December, 1912, suit was brought in the sûperior court of King 
county by certain côntract holders of the Wenatçhee Heights Orchard 
Company against it, the Summit Investment Company, Wells,- Mc- 
Pherson, Gates, and his wif e for the appointment of a receiver for the 
Wenatçhee Heights Orchard Company and to hâve the property trans- 
ferred to the Summit Investment Company adjudged to belong to the 
Wenatçhee Heights Orchard Company. Subsequfent to the appoint- 
ment of a receiver for the Wenatçhee Heights Orchard Compiny, it 
.was àdjudicated a bankrupt. ,', 

In the suit in the sûperior court, an agreerrient was eventually 
reached between the plaihtiffs, the receiver, and thé défendants, Wells 
and McPherson, which recited that ail the prOpèrty of the Summit 
Iiivestment Company was in effect the pi^operty ôf the Wenatçhee 
Heights Orchard Company. It provîddd for neW'directôrs for éach of 
thèse companies. If further provided that the Summit Investment 
Company should sùpply the funds required to perform the obligations 
of the AVeiiatchee Heights Orchard Company, so far as the same could 
be supplied from that company's assets. Further provision was made 
for the transfer of ail of the stock of the Summit Investment Com- 
pany to a trustep, except sufficient shares to 'c|ua'lîfy the directors to 
hold office. 

"And the said Wenatçhee Heights Orchard Company shall In particular, as 
Koon as niay be, prooeed, to carry out the order of the Public Service Cbmiiiis- 
sioii of the ^^tate of Washington made and entpi-ed in cause No. 706 before 
said Tublle Service Commission September 28,, 1912. .» * *" 
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Further provision was made for the dismissal of tlie suit. Subse- 
quently, and af.ter the adjudication in bankruptcy, the Summit Invest- 
ment Company deeded the property back to the Wenatchee Heights 
Orchard Company. Claimants now contend that the transfer of the 
property to the Summit Investment Company was mèrely an efifort on 
their part to obtain a préférence, and that, it having been voluntarily 
abandoned and undone by them, their claims should be unaft'ected by 
reason of anything they may bave done. The trustée contends that 
the transfer was a fraud upon the creditors of the company and for 
the purpose of hindering and delaying its creditors. The référée rules : 

"ïhe référée has not overlooked the daim of tlie tru.stee that certain trans- 
actions between the bankrupt corporation and the Summit Investment Com- 
pany, In whieli the note held by L. V. Wells was used as the apparent consid- 
ération for the transfer of the property of the bankrupt corporation to said 
Summit Investment Company, amounted to 9. payment of the note, but, in 
hls opinion tlie property for which the note is claimed to hâve been surren- 
dered having been recovered by the trustée of the bankrupt estate, he can- 
not receive the beneflt thereof and at the same time hâve the rlght to elalm 
that the note has l)een pald. Whlle it Is possible that neither party to thèse 
transactions between the bankrupt corporation and the Summit Investment 
Company, would bave been eutltled to relief as agalnst the other, yet, relief 
having been obtained, the considération, though fraudulent, must be returned." 

If it be true that both the purpose and efïect of this transfer was 
merely to give L. V. Wells and E. H. McPherson préférence over the 
other creditors, as concluded, the ruiing is doubtless correct. 20 Cyc. 
472b et seq., 572, 624kll, 636; White v. Cotzhausen, 129 U. S. 329, 
at pages 344, 345, 9 Sup. Ct. 309, 32 L. Ed. 677; U. S. Rubber Co. v. 
American Oak Lea. Co., 181 U. S. 434, at pages 446, 447, 21 Sup. Ct. 
670, 45 E. Ed. 938; Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct. 778,. 
47L. Ed. 1179. 

The creditors of the bankrupt were, in the main, those with small 
holdings under the sale contracts, with unliquidated claims against 
the corporation, and its books were in the sole control of the claimants. 

According to claimants' own testimony, the property recovered f rom 
the Summit Investment Company was transferred v^^ithout considéra- 
tion to that company. The new notes given Wells and McPherson 
were at the time of that transfer not yet due and might bave been 
transferred to innocent purchasers. As pointed out, no record of the 
interest of the Wenatchee Heights Orchard Company was preserved, 
and no acknpwledgment of trust by either Gates or the Summit In- 
vestment Company was given or required. A false record was made by 
claimants in the minute book of the Wenatchee Heights Orchard Com- 
pany to the effect that Gates had purchased claimants' notes against 
the Wenatchee Heights Orchard Company and that for them he re- 
ceived the company's property. Claimants must be held to bave con- 
templated the probable resuit of their acts. 

On its face the Summit Investment Company had become the owner 
of the principal assets of the Wenatchee Heights Orchard Company, 
freed from any claim by any one connected with that company. If by 
any chance this false record, in the control of claimants, was brought 
to light, still by it it had been made to appear that Gates was an inno- 
cent holder of the notes before maturity, without notice of any equi- 
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ties on the part of the contract holders, and the Summit Investment 
Company would be in à like advantageous position. 

If the true relation between the Wènatchee Meights Orchard Com- 
pany, the Surnmit Investment Company, and L. V. Wells and E. H. 
McPherson was brought to light, under the circumstances it would 
probably require more than four months' time after the transfer to 
do so and a préférence thereby be established, especially as the cred- 
itors, other than claimants, had principally unliquidated claims, and the 
Company defending against their liquidation wpuld be in the sole con- 
trol of claimants, Wells and McPherson, and finally if discovered, and 
bankruptcy intervened short of four months, the stand might further 
be taken that, while the préférence had not been gained, yet thèse 
claims were unsmirched by reason of thèse transactions. 

The discouragement of creditors, naturally resulting from the ap- 
parently hopeless condition of the company, would be likely to resuit 
in advantage to claimants, both as creditors and as sole stockholders 
of the corporation. 

Claimant Wells, having testified that the Summit Investment Com- 
pany was organized to facilitate the transaction of the business of the 
Wènatchee Heights Orchard Company, when repeatedly pressed to 
State how the transactions with the Summit Investment Company 
would facilitate the business of the Wènatchee Heights Orchard Com- 
pan}^, gave the f ollowing explanation : 

"A. We proposed to carry out the Wènatchee Heights Orchard Company 
Project to take care of the land and the orchards and to perfect the water 
System, so that the Wènatchee Heights Orchard Company would be able to 
fulflll ail of its contracts to the purchasers of its land. Early In that year we 
had — that would be 1911— ^we had been sued and a judgment had been re- 
covered .against us, which we regarded to be eutirely unjust. We thought 
that no person should hâve any right to recover a judgment against the Wèn- 
atchee' Heights Orchard Company on the grounds that those people had, and 
we were atraid, since they had recovered a judgment, we were afraid that 
others mlght pos.sibly follow their course, and it was my idea to conserve 
the resources of the Wènatchee Heights Orchard Company in such a manner 
as to prevent the possibillty of a répétition of what he had experienced in tlie 
matter of this judgment. Q. In other wprds — A. Just a minute, until I get 
through. That was my idea. We were afraid that possibly there jiight 
tLave been — might be others who would, beencouraged by that fa et that Jlr. 
Hotciikin had obtained a judgment and would, enter suits and thus dissipate 
the resources of the Wènatchee Heights Orchard Company in a way that we 
thought was not just. It was our idea to aecomplish what we had stârted 
out to do, to furnish a water right which would be unquestloned in every 
particular and to carry out our contracts with bur land purchasers perfectly ; 
but if others who had not proper claims agaiust the company were able to 
recover on judgnients, nécèssarily the assets of the Wènatchee Heights Orch- 
ard Company would lia%'e béen dissipated before we could càrry out our con- 
tracts ; and it was my idea to surround thèse resources by such safeguards? 
as would prevent their heing dis.slpated in that manner, and to use them for 
the purpose of carrylng put the contracts of the company in regard to their 
water rights and cultivatlon of the land. Q. In other words, you were seek- 
ing a method by which you could pre-vént âny person who secured a judgment 
against your company from levyin-g upon this property and selling it? .A. It 
was not my idea to prevent any pe;rson having a, judgment, a just judgment, 
against the conjpany — (2- Y"u wére to ii^the juuge of wliether it was a 
just judgment or not? A. Wéll, now, I am not saylng that. Q. And yoû 
were trying to jjut those assets in such sliape so thât kii'j-body who secured a 
Judgment for the reasons that I-lotclikin did would be unable to touch that 
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property, Isn't that trueî, A. No, that was not my idea exactly. My Idea 
was to put the matter ip suçh^hape as to discourage persons who thought of 
entering suits for causes of that kind." 

It therefore appears that the scheme was stripped of its euphony to» 
hinder and delay creditors. 

The référée did not find such clear and convincing proof of gross 
overvaltiation of the property acquireti by the company on its organi- 
zatiori as to warrant a Ifinding of fraùd, avoiding the indebtedness to 
the claimants, then assumed by the company. This conclusion is ap- 
proved, and, as the notes are shôwn by claimants' testimony to hâve 
been at àll times in their possession, néver acquired by Gates, and 
thereforfc never surrendered to the Wenatchee Heights Orchard Com- 
pany, they will not be treated as paid; but it does not follow that the 
only disadvântage suffèred, on account of the transaction, by Wells 
and McPherson is the loss of tlteir no-vV claimed préférence. By their 
acts, both as creditors and for the corporation, said company's prop- 
erty was transferred in such a way, as found by the référée, that nei- 
ther they nor the corporation could recovér it. The other creditors 
alone coûld compel its return to the corporation. They did so. To 
now hold that the claimants, who weré parties to such transfer, may 
resort tô the property they helped put out of the reach of the corpora- 
tion and themselves, the same as the other creditors, would neither 
tend to encourage innocent creditors to diligence nor discourage those 
dishonestly inclined from scherning for an unfair advantage. 

The claims of Wells ,and McPherson hâve not been shown to be 
fraudulent and will therefore be treated as legitimate. But, while 
there is a wide rangé between one with a purely fabricated claim and 
one who séeks to secure a préférence fôr a valid claim, yet the holder 
of a valid claim may lend it and himself to the accomplishment of a 
fraud and both be afïected thereby. 20 Cyc. 487c, 638. 

Claimants might be diligent in securing the advantage of a préfér- 
ence, withdut prejudicing their claims. They might even be secret 
in so doing, if there was no duty on their part to speak. U. S. Rub- 
ber Co. V. Am. Oak Lea. Co., 181 U. S. 434, at page 447, 21 Sup. Ct. 
670, 45 L. Ed. 958, supra. But, if the creditor and the corporation do 
undertake to speak, they are bound to speak truly, and, if in thèse 
corporation minutes they spoke falsely in a matter naturally tending 
to their advantage and the déception and disadvântage of other cred- 
itors, no élément of actual fraud appears lacking, even though the 
claim evidenced by the notes be not fabricated but a genuine debt. 

It is not necessary to détermine the effect of a confessed valua- 
tion now of the transferred property not exceeding the creditor's es- 
tablished claims. Such transactions as thèse should be tested by the 
situation, action, and intention of the parties at the time they acted, 
and the then probable effect of such action. Though the court has 
not found such clearly established fraud in thèse notes, at the incep- 
tion of the claim, in the évidence, as to void them, yet they were not 
free from question, and city property of the nature of that transferred 
is liable to sudden fluctuations in value. 

At the time of the transfers to the Summit Investment Company, 



IN BE SMITH 91 

it was not unreasonable to calculate that the property had a présent 
value, tested by its potential value, in excess of the established claims. 
The same rule that saved claimants from condemnation for overvalua- 
tion of the property amounting to fraud at the organization of the cor- 
poration, will obtain in testing their conduct in the matter of the trans- 
f er of this property. Their conduct shows that they considered it of 
greater value than their claims. Arriving at that not then unreason- 
able conclusion, the effect of their conduct will be tested as though 
their conclusion was a verity in establishing actual fraud upon their 
part. 

The fact that, after other creditors brought a suit against Gates, 
the Summit Investment Company, Wells and McPherson, to recover 
the property transferred, for the Wenatchee Heights Orchard Com- 
pany, claimants, before judgment, consented to return the property 
does not purge the transaction of fraud. It cannot be considered a 
voluntary surrender. Thèse claimants are denied the right to hâve 
any of the proceeds of the property recovered applied to the satisfac- 
tion of their claims until the claims of other creditors are satisfied. 

The conclusion of the référée that, upon the présent évidence, the 
trustée should not be directed to comply with the Public Service Com- 
mission's order for the increase of the water supply to the présent con- 
tract holders is affirmed. The penalty imposed by the state law for a 
failure to comply with the Commission's order cannot be made the 
basis of a claim in this bankruptcy proceeding. Section 57] of the 
Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 561 (U. S. Comp. 
St. 1901. p. 3444). If such an order were made,'aJid the expense in- 
curred of increasing the water supply, the claims of the contract hold- 
ers for damages for a shortage of water would still exist. A différent 
question would be presented if the pétition was for authority to com- 
promise the unliquidated claims of the contract holders for such dam- 
age by complying with the order and increasing the water supply. 

The referee's order, is modified as indicated above. 



In re SMITH. 

(District Court, N. D. Callforuia, First Division. November, 1913.) 

No. 8,198. 

Baxkruptcy (§ 89*) — Involuntaky Petition^Natube of Claims — Liquida- 
tion Before Answer. 

Where claims of creditors sigiiiug an involuntary banl^ruptcy pétition 
were based on tlie iilleged bankrupt's statutorj' liability as a stoeliholder 
for debts of the corporation, aud also supposed liability as a: stocljholder 
for debts of anotber corporation of wliich liis corporation was a stock- 
holder, ail of which were unliquidated, and the claims of signing creditors 
constituting a primary liability did not amount to $500 in the aggregate, 
this alleged banUrupt was entitlfed to a liquidation of the claims, before 
answer. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 120-122; 
Dec. Dig. § 89.*] 

*For other cases see siiiiie toplc & § numbeb In Dec. fi Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Bankmptcy. In the matter of involuntary bankruptcy proceedings 
against F. M. Smith:,:, Application by the bankrupt for liquidation of 
the claims of petitioning creditors before answer. Granted. 

Green, Humphreys & Green, of San Francisco, Cal., for petitioners. 

Morrison, Dunne & Brobeck and Mansfield & Newmark, ail of San 
Francisco, Cal., for respondent. 

Pillsbury, Madison &Sutro, of San PVancisco, Cal., for certain cred- 
itors. 

DOOLING, District Judge. On July 24, 1913, a pétition was filed 
in this court by Léo R. Dickey, E. E. Gilman, Albert Hanford, and 
Union Land Company, alleging that the petitioners are creditors of F. 
M. Smith, having provable claims against him amounting to the sum of 
$500 in excess of the value of securities, alleging, further, that said F. 
M. Smith owes debts in excess of $1,000 and is insolvent, and alleging, 
also, the commission of certain acts of bankruptcy by said F. M. Smith 
within four months prior to the filing of the said pétition. The char- 
acter of the claims of said petitioners against the alleged bankrupt is 
also fully set out in the said pétition. Thereafter, and on August 21, 
1913, J. M. Kane was allowed to intervene in said proceedings, and filed 
his pétition as a creditor herein, and on the same date another pétition 
was permitted to be filed by É. A. Goetz, Peter Hartwigsen, Frank 
Guittard, W. N. Hunt, R. É. Mott, John Lundholm, Edgar Mizner, 
and M. O'Connell, also intervening as creditors and joining in the 
original pétition. In each of thèse pétitions by intervening creditors 
the character of the claims against the alleged bankrupt is fully set 
forth. 

Thèse claims fall into four gênerai classes. Claims of the first class, 
averred in the pétitions to amount to $177,786.50, are based upon the 
f ollowing f acts : 

The claim of Dickey is typical of ail the claims of this class. It is 
averred that the United Properties Company is a corporation, and that 
F. M. Smith is a stockholder therein; that on January 6, 1912, said 
corporation issued its bond certificate, wherein it agreed to deliver to 
the holder of such certificate, upon surrender thereof, 26 of its bonds, 
of the dénomination of $1,000 each, and that said Dickey is the owner 
and holder of said certificate; fhat said corporation lias failed and 
neglected to deliver the bonds as provided in the certificate; that by 
reason of such failure the said corporation became and is indebted to 
said Dickey in the sum ôf $26,000, and said F. M. Smith as a stock- 
holder (the total number of shares issued being set out, and the num- 
ber owned by Smith) became and is indebted to said Dickey in the 
sum of $10,979 as his proportionate liability for such debt of said cor- 
poration. There are five claims of this class, aggregating, as has been 
stated, $177,786.50., 

The second ,çlass may be typified.by the claim of, Albert Hanford, 
which avers that the Union Water Company is a corporation with a 
capital stock of 500,000, shares, of which the United Properties Com- 
pany owns 499,980 shares; that on February 15, 1912, the said the 
Union Water Company issued and delivered tô said Hanford 15 bonds, 
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of the par value of $1,000, each, bearing interest at 6 per cent, per 
annum, payable semi-annually on the Ist days of January and July 
of each year; that the United Properties Company guaranteed in 
writing the payment of the principal and interest to accrue on said 
bonds; that on July 1, 1913, there became due to said Hanford for 
interest on said bonds the sum of $450 ; that by reason of said guar- 
anty the United Properties Company became indebted to said Han- 
ford in said sum of $450, and that the proportionate liability of said 
F. M. Smith as a stockholder of said the United Properties Company 
was and is the sum of $190 — ^the whole number of shares issued be- 
ing set out, as well as the number owned by said Smith. Of this class 
of claims there are seven, aggregating $429.64. 

The third class embraces two claims, aggregating $4,909, and may 
be illustrated by taking one of them, the claim of C. E. Gilman, which 
sets out that the Union Water Company is a corporation with a capital 
stock of 500,000 shares, of which the United Properties Company owns 
499,980 shares; that the Union Water Company owes said Gilman 
$1,615.19, evidenced by the promissory note of said Union Water 
Company payable upon demand; that as a stockholder of said Union 
Water Company the proporfionate liability of the United Properties 
Company for said indebtedness is $1,614.93, and that as a stockholder 
of said the United Properties Company the proportionate liability of 
said F. M. Smith for said stockholder's liability of said the United 
Properties Company is $681 — ^the total issue of the capital stock of 
said United Properties Company being set out, as also the number of 
shares thereof owned by said F. M. Smith. 

The fourth class embraces a single claim, that of J. M. Kane, which 
is for the sum of $5,000 for money loaned by said Kane to said alleged 
bankrupt and secured by 50 shares of the capital stock of the Inter- 
national Mercantile & Bond Company and 50 shares of Realty Syn- 
dicate ; the value of such securities being averred to be $1,000, leav- 
ing $4,000 unsecured. 

There are therefore five claims, aggregating $177,786.50, based upon 
bond certificates, seven claims, aggregating $429.64, for guaranteed 
interest, two claims, aggregating $4,409, based upon the liability of a 
stockholder of a stockholder, and one claim, for $4,000, the excess of 
the claim for $5,000 over the value of the security. 

AU of the claims, except the last, are based upon the liability of 
said Smith as a stockholder of the United Properties Company, and 
two of them are based upon his liability as a stockholder of said cor- 
poration for an indebtedness of said corporation, due to its being a 
stockholder of the Union Water Company, which company borrowed 
the money. Upon this state of facts the alleged bankrupt has moved 
the court for an order directing the liquidation of ail the said claims 
based upon his liability as a stockholder, and directing the détermina- 
tion of the value of the securities of said J. M. Kane, and this order is 
sought on the ground that the value of the securities held by said Kane 
is undetermined, and that the clain^s of ail the others are unliquidated, 
and on the further ground that respondent is entitled, before further 
proceeding herein, to hâve determined the question as to whether or 
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not said pétitions hâve been rightly filed by creditors of respondent haV- 
ing provable debts. 

In support of this motion respondent hàs filed an affidavit setting 
forth that the value of the securities held by said Kane is greatly in ex- 
cess of the amount of his claim ; that there are extensive and valuable 
properties involved in this proceeding; that in the trial of the issues 
presented by said pétitions much time will be consumed and enormous 
expense incurred, and that it will be for the best interest of ail con- 
cerned tQ have.determined preliminarily the question as to whethèr or 
not, upon liquidation of the said claims, it will be found that respond- 
ent is in fact indebted to said petitioners at ail, or in such sum as 
would make their pétitions valid, or, as stated by him, "rightly filed." 
The petitioners strongly objeçt to such proceeding, on the ground, 
among others, that the coUrt-has no jurisdiction to make such order^ 
at leastjnadvance.of thefiling of an answer to the pétitions, and that 
to countenance such procédure would be to introduee new and un- 
heard-ofipleadings andpractice into the bankruptcy proceedings. 

The relief soUght by respondent does not seem to bave been sought 
or grantéd heretof ore in any bankruptCy court ; but that fact alone is 
not sufiicient to stamp it as unwarranted, and in a proper case it 
would seem to ;be authorized by the language of the Suprême Court 
of the "United States in the case of Grant Shoe Co.: v. Laird, 212 U. 
S. 445, 29 Sup. et. 332, 53 L. Ed. 591, the syllabus of which déclares 
that: 

"A li(juldation niay be ordered ou the fllingbf the pétition to ascertain 
whether the pétition is liased ou a provable claim." 

The body of the décision, speaking of what is meant by provable 
claims, supports the syllabus iri the f ollowing terms : 

"Tlie whole argument fvoin the letter of the statute , dépends on reading 
'proviilde/claiuis' in section 59b as nieaniug claims tliat may he proved then 
and tliere when the' pétition is flied. But if it can be seen tlien and there 
that tlie ehiims are of a kind tliat eau l>e proved in the proceedings the words 
are satisfled; ; aud. further, no reasou appears why a liquidation may not 
be ordered on the flliug of the pétition to ascertain whether it is rightly flied 
or not." ! ■ 

It is not at ail clear, under the first class of claims above mentioned, 
what the extent of the liability of respondent actually is. It does not 
follow that, because the bonds secured by the certificate were not de- 
livered, the owner of the certificate has been damaged to the fuir ex- 
tent of the face value of the bonds, nor,' indeed, that he has been dam- 
aged at ail. The claims of the second class are différent, but they do 
not amount to $500 in the aggregate. The claims of the third class 
are based upon the supposed liability of a stockholder of a stôckholder. 
That such a liability exists does not seém ever to bave béen judiciàlly 
determined. Of coursé, if this were thé pnly class of claims presented 
hère, the question might be determined upon a demurrer to the péti- 
tion. But a' démiirrer COûld not reach the question as to the amount 
due under claims of the first and fourth classes, and ifitbe determined 
that \vithout thèse claims arising Upon thè liability of a stockholder of 
a stockholder there are âtill debts sufficîént ïh -number and amount to 
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support this proceeding, then the validity or invalidity of such daims 
becomes immatèrial. 

The amount due over and above the value of the securities of peti- 
tioner Kane must also be determined at some stage of the proceedings. 
It is quite true that ail of thèse questions could be disposed of upon a 
trial of the issues after answer; but, in the language of the Suprême 
Court above quoted, no reason appears why a liquidation may not be 
ordered at this time to ascertain whether the pétitions are rightly filed 
or not. On the contrary, the magnitude of the interests hère involved, 
and the character of the liabilities upon which it is sought to hâve re- 
spondent adjudicated a bankrupt, strongly incline me to the belief that 
this preliminary question should be first disposed of. Many things hâve 
been suggested that are false quantities herein. If the pétitioning 
credi^ors bave daims sufificient in nuniber and amount to support the 
proceedings against respondent, they are entitled to proceed, even 
though it be against the wish of a much larger number of creditors 
representing a vastly greater amount of indebtedness. The désires of 
other creditors of respondent may not be considered. 

The only questions presented at this time are: (1) Hâve a sufficient 
number of creditors joined in the pétition? (2) Do they hold daims 
against respondent to the amount required by the statute ? (3) Should 
thèse matters be now determined in the manner suggested ? 

I am of the opinion that they should, and respondent's motion will 
therefore be granted. . 



BAKRETT v. GRAYS HARBOR COMMERCIAL CO. 

(District Court W. D. Washington, S. D. December 3, 1913.) 

No. 1,380. 

Masteb and Servant (§ 250% New, vol. 16 Key-No. Séries) — Washington 
Woekmen's Compensation Act — Construction. 

Washington Worltmen's Compensation Act, Laws Wash. 1911, c. 74, § 4, 
requlres eniployers to pay to the state, to create an accident fund, a per- 
centage of wages paid, such payments to be niade in advance, based on 
past pay roHs, and to be ad.iusted at the end of each year on the basis 
of the actual pay roll for that year. It further provides that any shortage 
on such an adjustment shall be made good before February Ist folîow- 
ing, and, by section 8, that if any worlïnian shall be Injured while the em- 
ployer is in default for any pay nient and after demand for the same, the 
employer shall not be entitled to the benefits of the act, but the workman 
shall hâve a right of action. The commission created Is empowered to 
make régulations for the administration of the act. An employer was 
notified on February 28th of a shortage due on its adjustment, with a de- 
mand for payment withln 30 days. A workman was injured during that 
time, and before the payment had been made, but it was afterward made 
during the time. Held, that the demand was presumably in accordance 
with the régulations of the commission, and did not become effective un- 
til the expiration of the 30 days, and that on payment within that time 
the employer was entitled to the benefit of the act, and the injured work- 
man could not maintaiu an action in the courts. 

At Law. Action by J. H. Barrett against the Grays Harbor Com- 
mercial Company. On demurrer to amended complaint. Demurrer 
sustained. 
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Hugo Metzier, of Tacoma, Wash., for plaintiff. 
Bridges & Bruener, of Aberdeen, Wash., for défendant, 

CUSHMAN, District Judge. This matter is for décision upon de- 
fendant's demurrer to the amended complaint. Plaintiff allèges that 
he was injured while in defendant's employ through the latter's négli- 
gence in failing to provide reasonably safe machinery in its sawmill 
where plaintiff was employed. Such employment is classifîed as "ex- 
trahazardous" by the Washington Workmen's Compensation Act. Sec- 
tion 2, c. 74, Sess. L,aws 1911, p. 346. By this act such an employer is 
required to pay to the state 2i/2 per cent, of his total pay roll each 
year, to create an industrial insurance fund. To justify his right to 
recover, in spite of the Compensation Law, plaintiff allèges that the 
défendant has not paid to the State Industrial Insurance Commission 
the percentage of its pay roll due from it for the year 1913, so as to 
exempt it from this action under that law. 

Under date of February 28, 1913, the chairman of the commission 
served the following notice of demand upon the défendant: 

Demand is hereby made for the contribution on your pay roll as required by 
section 4 for the pay nient of ^2,378.16 into the "accident fund" created by the 
■VVorkmen's Compensation Act (chapter 7-1, Session Laws of 1911), and Is based 

upon data and pay relis ou file in this office for the nionths of . 

[See other side.] 

Aniount to be forwarded $2„S78.16 

Tlils sum of $2,378.16 now denianded niust be received at Olympia 30 days 
from the date above noted ; otherwise you will be in default and subject to 
the peualtles of tlie act. 

Iteniittance niay be niade by check, draft, or nioney order, payable to In- 
dustrial Insurance Commission, and forwarded to Olympia, Washington. 

This notice to you is a "deuiand for paymeut" as prescribed in section 8 
of said law. 

Indorsed on back: 

Class 10— Adjustment 1012: 
8/12 of pay roll for 1!)12 , $146,281 04—21/2% $3,657 03 

Crédits: 

Adjustment for 1911 $207 11 

July Ist, by cash , . (I.jl 9.5 

9/25, by cash 859 60 1,710 32 

$1,937 71 
Class 29— Ad.iustment 1912 : 

5/12 of pay roll for 1912. $ 27.044 62— 21/2 Çî, $676 12 

Less by cash August lOth, 1912 235 67 440 45 

Balance duo $2,378 10 

On the 24th day of March, plaintiff was injured. Défendant did not 
make payment to the commission until March 28, 1913. 
The Compensation Act provides : 

"The application of this act as between employers and workuien shall date 
from aud include the flrst day of October, 1911., The payment for 1911 shall 
be made prior to the day last ndmed, and shall be prellminarlly collected upon 
the pay roll of the last preceding three mônths of opération.' At the end of 
each year an adjustment of accounts shall be made upon the basis of the 
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actual pay roll. Any shortage shall be made good on or before Febniary Ist, 
followiug. Every employer who shall enter Into business at any intermediate 
day shall make his payment for the Initial year or portion thereof before coni- 
mencing opération ; its amount shall be calculated upon his estluiated pay roll, 
an adjustment uhall be made on or before February Ist of the following year 
In the nianner above provided. 

"For the purpose of such payments aecounts shall be kept wlth each In- 
dustry in accordance with the classification hereln provided and no class shall 
be liable for the depletion of the accident fund from accidents happening in 
any other class. Each class shall meet and be liable for the accidents oc- 
eurring in such class. There shall be collected from each class as an initial 
payment into the accident fund as above specified on or before the Ist day of 
October, 1911, one-fourth of the premium of the next succeeding year, and 
one-twelf th thereof at the close of each month after December, 1911 : Pro- 
vided, any class having sufflcient funds credited to its account at the end of 
the first three months or any month thereafter, to meet the requirements of 
the accident fund, that class shall not be called upon for such month. In 
case of accidents occurring in such class after lapsed payment or payments 
said class shall pay the sald lapsed or deferred payments commencing at the 
first lapsed payment, as may be necessary to meet such requirements of the 
accident fund. 

"The fund thereby created shall be termed the 'accident fund' which shall 
be devoted exclusively to the purpose specified for it in this act. 

"In that the intent is that the fund created under this section shall ulti- 
mately become neither more or less than self-supporting, exclusive of the ex- 
pense of administration, the rates in this section named are subject to future 
adjustment by the législature, and the classifications to rearrangement fol- 
lowing any relative increase or decrease of hazard shown by expérience. 

"It shall be unlawful for the employer to deduct or obtain any part of the 
premium required by this section to be by him paid from the wages or earn- 
Ings of his workmen or any of them, and the making or attempt to make any 
such déduction shall be a gross misdemeanor. If, after this act shall hâve 
corne into opération, it is shown by expérience under the act, because of poor 
or careless management, any establishment or work is unduly dangerous in 
comparison with other like establishments or works, the department may ad- 
vance its classification of risks and premium rates in proportion to the undue 
hazard. In accordance with the same principle, any such increase in classi- 
fication or premium rate, shall be subject to restoration to the schedule rate. 
Any such change in classification of risks or premium rates, or any change 
caused by change in the class of work, occurring during the year shall, at the 
time of the annual adjustment, be adjusted by the department in proportion 
to its duration in accordance with the schedule of this section. If, at the end 
of any year, it shall be seen that the contribution to the accident fund by 
any class of industry shall be less than the drain upon the fund on account 
of that class, the deflclency shall be made good to the fund on the Ist day of 
February of the following year by the employers of that class in proportion to 
their respective payments for the past year. (Sec. 4, pp. 351, 352, 353). 

* * * # ** * « * if 

"If any employer shall default in any payment to the accident fund here- 
Inbefore in this act required, the sum due shall be collected by action at law 
in the name of the state as phiintiff, and such riglit of action shall be in ad- 
dition to any other righf of action or remedy. In respect fo auy injury hap- 
pening to auy of his workmen during the period of any default in the pay- 
ment of any premium uuder section 4, the defaulting employer shall not, if 
such default be after deniand for payment, be entitled to the benefits of this 
act, but shall be liable to suit by the injured workman. * * * (Sec. 8, p. 
362.) 

* « ** * * *• • • 

"Any employer, workman, beneficiary, orperson feeling aggrieved at any dé- 
cision of the department affecting his interests undgr this act may hâve the 

209 F.— 7 
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same reviewed by a proceediiig for that purpose, in the nature of an appeal, 
initlated in the superior court of the county of his résidence. * * * (Sec. 
20, p. 368). 

******* •** 

"The commission shall, in accordance with the provisions of this act : 
"1. Establlsh and pronmlgate rules governiug the administration of this act. 
"2. Ascertain and establisli the amouuts to be pald into and out of tlie ac- 
cident fund. 

* * * * * r* * * ♦ 

"7. Compile and préserve statistlcs showing the nuniber of accidents oc- 
curring in the establishment or works of each employer, the llabllities and ex- 
jiendltures of the accident fund on accouiit of, and the premiuui collected froni 
the same, and hospital charges and expenses." (Sec. 24, pp. 370, 371). 

It is clear from the foregoing that the provisions of section 4 con- 
cern matters of administration, primarily, between the commission and 
the employer. Section 4, in part, provides: 

"At the end of each year an adjustment of accounts shall be niade upon the 
basis of the actual pay roll. Auy shortage shall be made good on or before 
February Ist, foUowlug." 

The efifect of this provision is that, if adjustment is made prior to 
February Ist and the employer fails to pay, the state may sue to re- 
cover. So far as an employé who is injured is concerned, a separate 
provision is made, in section 8 : 

"In respect to any injury happening to any of hls workmen during the period 
of any default in the paymeut of any premium mider section 4, the default- 
iug employer shall not, If such default be after deniaud for payment, be en- 
titled to the beuefits of this act, but shall be liable to suit by the injured 
workman. ♦ » * " 

The notice set out above, served upon the défendant, though dated 
February 28th, was not, in efifect, a demand before the end of the 30 
days allowed by its terms. Section 4 provides that "at the end of 
each year an adjustment shall be made." This necessarily contem- 
plâtes the allowance of a reasonable time after the end of the year 
for the examination of the pay rolls and proofs, in order to make the 
adjustment. So far as the complaint discloses, no adjustment was 
made before the date of the notice of demand; i. e., February 28th. 
It would not appear, therefore, that an unreasonable length of time 
had elapsed since the end of 1912. for the purpose of making an ad- 
justment. 

The power given to make demand necessarily contemplâtes the povi'- 
er, in the absence of statutory prohibition, to allow a reasonable time 
after notice of demand for compliance. The 30 days allowed by the 
notice in this case would not appear unreasonably long. The act itself 
expressly reposes a considérable discrétion in the commission in such 
matters of administration, and expressly empowers the commission to 
make rules governing the administration of the act. In the absence 
of the promulgation of formai rules, the practice of the commission 
would hâve the same effect. No departure from the regular practice 
on the part of the commission is disclosed in this case. 

Démarrer sustained. 
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DARNÉLL V. EDWARDS et al. 

(District Court, S. D. Mississippi. Kovember, 1913.) 

No. 9. 

1. Carriebs (§ 12*) — State Régulation of Rates— Confiscatort Rates. 

In determiiiiug wliether a freiglit rate establislied for a railroad by a 
State coiniuissiou Is uuconstitutional as confiscatory, the ouly question is 
whetlier it will yield a fair return on the value of the property eiuployed. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20 ; Dec. 
Dig. § 12.*] 

2. Cakbiebs (§ 18*) — State Régulation of Rates — Suit to Enjoin Enforce- 

IIENT. 

A ijreliuilnary injunction to restrain the putting in force by a state com- 
mission of a rate on logs to be charged by a raiiroad doijig principally a 
logging business, on tbé ground that such rate is confiscatory, deuied on 
the showing made, and where it appeared tliat the luniber eonipany ship- 
piiig raost of the logs was under pracHcally the same ownersliip as the 
railroad. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

In Equity. Suit by R. J. Darnell agâinst George R. Edwards and 
others, composing the Railroad Commission of Mississippi. On mo- 
tion for preliminary inj miction. Denied. 

Montgomery & Montgomery, of Tunica, Miss., for complainant. 

George H. Etheridge, Asst. Atty. Gen., and Woods & Kuykendall, 
of Charleston, Miss. (James Stone, of. Oxford, Miss., on the brief), 
for défendants. 

Before SHELBY, Circuit Judge, and NIEES and GRUBB, Dis- 
trict Judges. 

PER.CURIAM. This is an application by the complainant for an 
injunction pendente lite to restrain the Railroad Commission of Mis- 
sissippi from putting into effect a rate on logs over a railroad leased 
to and operated by the complainant, and which ran from Batesville, a 
station upon the railroad, of the Illinois Central Railroad Company, in 
the State of Mississippi,, southwesterlyj a distance of about 17 miles. 
The complainant assâils'the rate made by the commission as being 
confiscatory and in violation of the fourteenth amendment to the Con- 
stitution of the United States. The question for détermination is 
whether Darnell, lessee and operator of the Batesville & Southwest- 
ern Railroad, will receive a fair return on the reasonable value of the 
property devoted to public use, if the Railroad Commission's rates on 
logs are made effective. 

The bill shows that the railroad earned for the fiscal year, ending 
June 30, 1913, $15,553.01, and that the operating expense for the same 
year was $4,296.20, leaving net earnings of $11,256.81. Against theise 
the plaintiff charges one-twentieth of the amount alleged to hâve been 
expended by him in construction, $163,467.67, as annual rent, upon 
the erroneous idea that it was a proper rental charge and operating 
expense. After deducting this rental charge, there is left the sum of 

'For other cases see same topie & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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$3,123.42, which is 1.92 per cent, on the sum so expended by the com- 
plainant, instead of 6 per cent, on that sum, or $9,760.06, which com- 
plainant contends he should hâve. Thèse figures are based on the 
plaintiff's own rates. 

[1] As we see it, the question should be solved without référence 
to the question of interest plaintifï has in the railroad or the reim- 
bursement to him of the amount expended by him in construction. 
The bill shows a net operating income of $11,256.81, and the remain- 
ing inquiry is, "Is this a fair return on the property (i. e., railroad and 
equipment) employed in the earning of it?" This dépends upon what 
the property, so employed, consists of and the value of it. 

The railroad was built at the joint expense of the Illinois Central 
Railroad Company and the plaintifï. The affidavit of Elliott L,ang 
shows that plaintifï expended $163,467.67 for construction and equip- 
ment. There is nothing to show how much was expended by the Ill- 
inois Central for the part it did, viz., furnishing track material, driv- 
ing piles, etc. The record shows that the Illinois Central, under its 
contract with plaintifï, has repaid to plaintifï the sum of $69,500 of 
the sum expended by him. This is ail the évidence contained in the 
record relating to the original cost or the présent value of the property 
devoted to the public use. The amount of plaintifï's expenditure, as 
stated, is disputed by défendants. In any event, the item of $12,- 
687.04, designated "other expenditures," should be eliminated until 
the nature of this expenditure is made to appear. This would leave 
the amount claimed to hâve been so expended approximately $150,- 
000, or about $10,000 a mile, for the cost of preparing the roadbed and 
laying track, not including the cost of pile driving and of track ma- 
terial and equipping the road. In view of the character of the road 
and its territory, as developed by the évidence, this would seem ample 
for the whole work of construction. In any event, the plaintifï is not 
in a position to contend for more, since the record fails to show any 
other or greater expenditure by any one. The net earnings for 1912, 
eliminating the improper rental charge, would yield approximately 7^/2 
per cent, upon the plaintifï's corrected valuation of $150,000. Thèse 
earnings are the resuit of plaintifï's own rate on logs. If the com- 
mission's rates were substituted for the plaintifï's for the year 1912, 
and if no more business had been done for that year than was done 
under those rates, and if ail business done f cir that year was the hand- 
ling of logs (and this seems to hâve sufestântially been the case), the 
gross earnings would be reduced from $15,553.01 to approximately 
$8,000, and, dedûcting operating expenses ($4,298.20)> the net operating 
income would be approximately $3^700. No showing is made on the 
record. for taxes. This would be about 2V2 per cent, on the assumed 
valuation of $150,000. The afïidavits, however, tend to show that the 
voluntary rates of the plaintifï are prohibitive on ail shippers, upon 
the shipment of ail classes of logs, except only hiçkory and white oak, 
and practically forbid the transportation of ail classes of logs, except 
when eut from the lands of the plaintifï and shipped by bis lumber 
company. The contention of the commission is that plaintifï can af- 
ford to pay any rate, since there is a practical identity of interest be- 
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tween plaintiff, as lessee of the railroad, and plaintiff's incorporation 
as owner and shipper of che legs, so that the freight money would be 
taken by him f rom one pocket and put by him into the other. 

Tïie record shows that the IlHnois Central Railroad Company vol- 
untarily maintains rates on logs from Walls and Arden, stations on 
its line, to Memphis, for like distance of 15 miles, substantially the 
same in amount as those fixed by the Railroad Commission for plain- 
tiff's railroad. The comparative rates on logs on other railroads in 
varions sections of the United States, as shown by Exhibit I to the 
bill, are higher, but conditions on those roads are not shown to be 
similar. No inference unfavorable to the commission rates can there- 
fore be drawn from the comparison. 

If the commission rates, when enforced, will yield the plaintiff no 
more than 21/^ per cent, on his investment, it would seem that they are 
too low. The fact that they would hâve yielded only that amount on 
the amount of business actually handled in 1912 under plaintiff's vol- 
untary rates is, however, not conclusive. The defendant's contention 
that thèse rates were prohibitive as against ail shippers except plaintiff 
or his incorporation, and that other timber landovvners would eut and 
ship logs under the Railroad Commission's rates, if they had a chance 
under reduced rates, and would so greatly increase the volume of busi- 
ness transported as to make it remunerative under the lower rates, 
seems plausible. At least, it cannot be said in advance of a period 
of experiment under the lower rates that such would not be the case. 
If no business was developed by the lower rates, then, if the plaintiff 
is, as alleged, the party most interested in the incorporation that has 
heretofore eut and shipped the logs, no harm would be done plaintiff, 
since what he lost in operating the railroad he would regain in the addi- 
tional profit on the logging business, due to reduced rates. The interest 
of the plaintiff in both the logging business and the railroad also im- 
pairs the value of the usual inference that the operator of the railroad 
would so operate it as to develop ail the business that could be devel- 
oped, and would make the greatest profit possible. It is clear that the 
interest of the plaintiff' in the railroad may be counterbalanced by 
his interest in the timber, if it was built to develop the timber that 
he already owned, and that which he may yet désire to acquire at low- 
er figures, obtainable because of its inaccessibility to proper railroad 
facilities and rates. So it is true that the amount actually expended 
by plaintiff to build the railroad in this instance may be no true index 
of its fair value, since his timber interests may hâve induced him to 
build a railroad that could not be expected to be operated profitably 
as a purely transportation proposition. 

[2] It at least seems to us that-it would be better not to interfère 
with the commission-made rates until final hearing, as this would af- 
ford a period for experiment as to their power to develop new busi- 
ness in volume sufficient to make the commission rates remunerative, 
and in view of the fact, if they f ail to develop -any new business, the 
loss of revenue to plaintiff from the enforcement of the reduced rates 
will be partly reimbursed to him in the additional profit, due to the 
reduced rates the incorporation, which does the logging and shipping. 
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and in which he seems to be largely interested, will maîce on Us 
product. Railroad Commission of Alabama v. Central of Georgia 
Railway Co., 170 Fed. 225, 95 C. C. A. 117. 

Additional gross earnings of about $5,000, with the same operating 
expense, would produce a net return of 6 per cent, upon the présent 
showing upon the valuation of $150,000 for the equippcd railroad. 
The unrebutted affidavits tend to show that the additional business 
could be transported without any additional train crews than those 
heretofore employed, and at small additional operating expense. 

We think there is no such showing of confiscation as is required by 
the rate case of Simpson v. Shepard, 230 U. S. 352, 33 Sup. Ct. 729, 57 
L. Ed. 1511, and the other rate cases recently decided by the Suprême 
Court, to justify the court's interférence with the state-made rates, at 
least upon the motion for a temporary injunction; and the application 
for the injunction pendente lite is denied. 



MOSS V. GOODHART. 
(District Court, D. Montana. November 14, 1913.) 

1. Banks and Banking (§ 287*) — National Banks — Receivehs— Impboti- 

DBNT ACTS — STOCKHOLDEBS — RiGHT TO SUE. 

Where a receiver of a national bank, 90 per cent, of the stock of whlch 
was owned by plalntifP, wrongfully, willfully, and negligently sold assets 
of the bank for less than 50 per cent of tlieir value, a rlght of action 
against such receiver was In the bank, and could not be enforced by plain- 
tltC without alleglng a demand on the receiver's successor, the Comptrol- 
1er, and the bank in turn, and the refusai of each to institute suit. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dlg. Ji 1089- 
1104, 1126, 1127; Dec. Dlg. § 287.*] 

2. Banks and Banking (§ 285») — ^National Banks — Insolvenct— Appoint- 

MENT OF Receiver — Authobity to Sue and be Sued. 

A national bank continues to exist and has capaclty to sue and be sued, 
notwlthstandlng the appointment of a receiver of Its assets by the Comp- 
troller of the Currency. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. { 1088 ; 
Dec. Dlg. § 285.*] 

8. Banks and Banking (§ 287*) — National Banks— iNSOLVENCT—RECEivEr., 
—MiscoNDucT— Actions— Paeties. 

Where a receiver of a national bank willfully sold certain of its assets 
for less than 50 per cent of their value, and the receiver's successor, the 
Comptroller, and the bank successively and in turn refused to brlng suit 
to set aside the sale or for an accountlng, the receiver's successor should 
be made a party défendant to a suit by a stockholder to obtain such re- 
lief, that the bank might be bound by the resuit of the litlgation. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dlg. §§ 1089- 
1104, 1126, 1127; Dec. Dlg. § 287.*] 

In Equity. Suit by P. B. Moss against Richard W. Goodhart. Oa 
motion to dismiss for want of facts. Granted. 

Goddard & Clark, of Billings, Mont., for plaintifï. 
Johnston & Coleman, of Billings, Mont., for défendant. 

*For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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BOURQUIN, District Judge. A national bank, of which plain- 
tiff owns 90 per cent, of the stock, vvas closed by the Comptroller of 
the Currency, who appointed défendant receiver thereof. A second 
successor of défendant is yet administering the bank's affairs. This 
action was commenced in a state court, appealed to the state Suprême 
Court, by it remanded, and it was then removed hither. See 131 
Pac. 1071. 

[1] Plaintiff sues "on behalf of himself as well as of ail stock- 
holders" and "in the interests of ail of the creditors." The allégations 
are that défendant as such receiver wrongfully, willfully, and neg- 
lectfully sold certain assets of the bank for less than 50 per cent, of 
their value; that plaintiff made demand upon defendant's immédiate 
successor to bring suit against défendant to set aside the sale "or 
for an accounting to the said trust for the value thereof," which de- 
mand was refused, and that the Comptroller has levied an assessment 
of 100 per cent, upon plaintiff's stock. The prayer is that the sale 
be declared void, that défendant be required to pay to the présent 
receiver, appointed after suit commenced, the amount of the loss from 
said sale, and for gênerai relief. 

Défendant moves to dismiss, for that the facts alleged are insuffi- 
cient to constitute a cause of action in equity, in that no demand is 
alleged upon the bank, the Comptroller, and the présent receiver. 
Plaintiff contends that by reason of owning 90 per cent, of the bank's 
stock and the assessment thereon he is directly injured by defendant's 
conduct, has an individual right of action therefor, and that in any 
event the demand alleged is sufficient. The court is of the opinion 
that the motion to dismiss should be granted. The property involved 
was the bank's. The alleged wrong by défendant was against the 
bank. The cause of action therefrom arising is the bank's. The re- 
covery thereon will be the bank's. 

Every trespass upon corporate property is a direct injury to the 
corporation and merely an incidental injury to stockholders. The right 
of action to which it gives rise is the corporation's. For their inci- 
dental injury stockholders hâve no right of action. Their only redress 
is the incidental benefit they may receive from the corporation's exer- 
cise of its right of action. Though plaintiff in this case owns nearly 
ail the stock of the association, légal relations are not changed thereby, 
and the rule is the same. His équitable interest in the property in- 
volved is greater in quantity, but the same in quality, as that of the 
owner of a single share. If the assessment levied upon his stock is 
wholly due to the trespass, it is but part of his incidental injury. He 
has no individual cause of action. It is apparent the complaint is on 
the theory of a stockholder's suit in the right of the corporation. A 
prerequisite to a stockholder's suit in equity to redress corporate 
wrongs is a demand upon those then in control, management, and ad- 
ministration of the corporate affairs to bring suit, and their unreason- 
able refusai. This demand takes the form of earnest and honest ef- 
forts in good faith to secure action by those aforesaid whose duty is 
action. The stockholder must exhaust ail means within reach to that 
end. 



104 209 FEDERAL REPORTER 

The reasons are obvious. A stockholder cannot interfère with tliis 
control, management, and administration, nor with the management's 
possession of the corporate assets, nor with its right to its own discré- 
tion, judgment, and procédure therein, and substitute his judgment for 
the management's, save in extrême necessity and as a last resort to 
préserve corporate property from willful or neglectful loss or injury. 
Then only can a stockholder intrude and assume such measure ai the 
duty aforesaid as is necessary to maintain a stockholder's suit for the 
corporation's benefit. If the corporation is a going concern, thèse ef- 
forts must extend to the directors, and also, in case of faihire with 
theni, to the body of the stockholders, who may exercise influence 
upon the directors — change the personnel of the board, if necessary. 
Corbus V. Mining Co., 187 U. S. 461, 23 Sup. Ct. 157, 47 L. Ed. 256. 

If the corporation is in the hands of a receiver appointed by a court, 
the demand must be made upon the receiver ; and it has been held 
that, failing there, the court should be requested to compel him to 
bring an action. Swope v. Villard (C. C.) 61 Fed. 419. The same 
end is generally attained, however, by the stockholder petitioning the 
court for leave to sue upon the corporation's cause of action and in its 
behalf , making the receiver a party défendant ; the court having dis- 
crétion to grant, or to refuse, and to direct the receiver to bring the 
action. 

In the matter of a national banking association in charge of the 
ComptroUer for hquidation, it is believed that, before a stockholder's 
suit can be maintained, dem.and as aforesaid must hâve been made upon 
the receiver, the ComptroUer, and the association in turn. Ex parte 
Chetwood, 165 U. S. 456, 17 Sup. Ct. 385, 41 L. Ed. 782, seems to 
indicate that such demand is necessary. Then and then only ail means 
within the stockholder's reach to procure action by those having ca- 
pacity to sue or to compel suit bave been exhausted. The ComptroUer 
is in the management and administration of the banlî's affairs, niainly 
through his receiver, his instrument, whom he appoints, directs, and 
Controls. 

[2] The receiver ordinarily can act without spécial instructions, but 
in some contingencies must hâve express authoritv from the Comp- 
troUer to bring suit. See Rev. St. U. S. § 5234 et'seq. (U. S. Comp. 
St. 1901, p. 3507) ; Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476. 
The association continues to exist, and yet has capacity to sue and be 
sued. Bank v. Deposit Co., 161 U. S. 7, 16 Sup. Ct. 439, 40 E. Ed. 
595. 

[3] This does not mean that at any time the bank can interfère 
with the Comptroller's and receiver's possession of the assets and their 
management and administration — in other words, bring suit on its 
causes of action — but means only that if the receiver unreasonably 
refuses to bring such action, and if the ComptroUer likewise refuses 
to compel the receiver to sue, the association may treat their refusai 
as an abandonment of the cause to it, and yet having both capacity to 
sue and title to its causes of action, may sue thereon, If it does or 
will do so, there is no necessity for a stockholder to resort to a suit 
in equity in behalf of the association for the protection O'f his équitable 
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înterest in the cause of action, the corporate property, and so he lias 
no power to do so. If the association likewise refuses, and cannot be 
compelled to bring the action, a stockholder may hâve his action, mak- 
ing the receiver a party défendant, so that, if the suit f ails, the receiver 
and through him the association vvill be bound by the decree and dis- 
abled f rom renewing the litigation. It would seem that the impropri- 
ety of a stockholder's suit under any other circumstances is obvions. 

In the instant case there appears no reason why the complainant, 
ovvning 90 per cent, of the association's stock and so controlhng the 
association, could not, if necessary, hâve procured it to bring the ac- 
tion. And the action would bave proceeded at law, before a jury, 
more appropriate than this suit in equity. 

The damages sliould be determined by the verdict of a jury. The 
necessary demand not having been made, plaintiff cannot maintain 
the suit, and the motion to dismiss is granted. 



JUSTICE V. EMPIRE STATE SURETY CO. 

(District Court, B. D. Pennsylvania. November 25, 1913.) 

No. 1,356. 

1. Peiscipal and Suretï (§ 59*) — Contbact^Construction — Paid Surety — 

Stbictissimi Juris. 

The rnle of strlctissimi juris, applicable to relleve an individual volun- 
tary surety, is inapplicable to relieve a paid surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 103, 
lOSVî ; Dec. Dig. § 59.*] 

2. Principal and Surety (§ 97*) — Paid Surety — Disoharge— Contract— Ma- 

terial Variance. 

A paid surety company can be relieved from its obligation only where a 
departure from the contract is shown to be a material variance. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 146- 
168 ; Dec. Dig. § 97.*] 

3. Principal and Surety (§ 100*) — Buildeb's Contract — Discharge of 

Surety — Variance — Failure to Retain Funds. 

The bond of a paid surety company for a building contractor provided 
that the owner should make specifled payments during progress of the 
work and should retain not less than 10 per cent of ail payments for 
work performed and materials furnlshed until complète performance by 
the principal. Instead, the owner, at the tinie of the contractor's default, 
had paid §2,000 more than the advance payments provided for by the con- 
tract, and had not deducted 10 per cent, from any payment. Èeld, that 
sueh provision of the bond was for the Indemnity and benefit of the surety, 
as well as the owner, and the latter's failure to comply therewith con- 
stituted a material variance, which relieved the surety from liabillty, 
without proof of actual in jury therefrom. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 162- 
165; Dec. Dig. § 100.*] 

At Law. Action by George L. Justice against the Empire State 
Surety Company. On motion for new trial. Denied. 

♦For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Sydney Young and William W. Montgomery, Jr., both of Pliiladel- 
phia, Pa., for plaintiff. 

Hepburn, Carr & Krauss, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The plaintiff brought suit against 
the défendant, a surety company, to recover the sum of $5,047.83 upon 
a bond entered into by the défendant, as surety, and Francis T. Ma- 
guire, as principal, with the plaintiff, conditioned that Maguire, as con- 
tracter, should fully perform bis contract with the plaintiff for the 
érection of a house and barn. The contract provided that the total 
priée for the work and material was to be $14,484 for the house and 
$3,750 for the barn. The contract provided for payments of certain 
sums to the contractor upon certificates of the archttects at speciiîed 
stages in the progress of work. Upon the house five payments, aggre- 
gating $10,200, were to be made during the progress of the work, and 
upon the barn one payment of $1,500, the balance to be païd when the 
contract was completed. The bond was in the sum of $10,950, and 
provided, inter alla : 

"Second. That the obligée shall retaiu iiot less than 10 per centuin of ail 
payments for work pertoruied ami luaterials fnniishetl in the performance of 
sald contract, until tlie complète r)erformance l)y said principal of ail tlie 
terms, covenants, aud coudition.s thereof, on said principars part to be per- 
formed." 

It appeai'èd at the trial that the plaintiff had made the payments pro- 
vided for during the progress of the work and an additional payment 
of $2,000 to the contractor in excess of the amounts specified in the 
contract, ail upon certificates of the architect, and had not deducted 
10 per cent, from the amount of any payment. The plaintiff', therefore, 
had paid the contractor $13,700 before the contractor defaulted in bis 
contract, which was $3,170 in excess of the payments due under the 
terms of the contract and bond. The plaintiff thereupon completed the 
work at a cost to him of $621.03, and paid $7,789.99 to clear the proper- 
ty of liens which had been filed by materialmen and subcontractors. 
He claimed for those amounts, together with the amounts of undeter- 
mined liens, $920.81, and counsel fées in contesting the liens, $250, 
making a total of $9,581.83, less the amount due the contractor at the 
time of default, $4,534, making his total claim $5,047.83. At the close 
of the plaintiff s évidence, counsel for the défendant moved for binding 
instructions upon the ground that the plaintiff had rnaterially variée! 
the terms of the contract by anticipating payments and by failure to 
deduct from each payment 10 per cent, provided for by the bond. The 
jury was accordingly directed to return a verdict for the défendant. 

In the case of Prairie State Bank v. United States, 164 U,iS..227, 17 
Sup. Ct. l42, 41 L. Ed. 412, Mr. Justice White, in delivering the opin- 
ion of the court, said : 

"That a stipulation in a building contract for the reteiition, until the com- 
pletion of the work, of a certain iiortion of the considération, is as nuich for 
tlie indemnity of hhn who may be Kuarautor of the performance of the work 
as for hlm for whoni the work is to Ise nei'formed. that it ralses an equity in 
the surety in the fund to be created, and that a disregard of such stipulation 
by the voluntary act of the créditer opérâtes) to release the sureties, is ami)ly 
sustained by authority." •■, 
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The Circuit Court of Appeals in this crcuit, in the case of Fidelity 
& Deposit Co. V. Agnew, 152 Fed. 955, 82 C. C. A. 103, following the 
rule in Prairie State Bank v. United States, said : 

"Tlie provision in a building or working contract that the contractor or 
builder sliall be paid as tlie worlv progresses according to the amount of 
materials furnished or worlc perfornied, upon estimâtes to be made by tlie 
supervising architect or engiiieer, whether a perceiitage is to be retaiued 
therefroni until the whole is done or not, redounds to the benefit of a surety 
or guarantor of the party who is to fulflU tlie contract ; and upon payuieiit 
being luade in disregard of it there is such a departure froni the coniract upon 
whieh the undertaking of the surety or guarantor is based that he is re- 
leased. The purpose of such a stipulation is to guard against the consé- 
quences of a default, In case the principal contract proves a losing one, or 
the contractlng party for aiiy reason fails to comply, the percentage retained. 
where that is provided for, affording additional securîty, as well as holding 
ont au incentive; and wlieu it Is noc oliserved, and advance or overyay- 
ments are made, It is so obvlously to the préjudice of the surety that it op- 
érâtes as a discharge as matter of law." 

[1] Counsel for plaintiff concèdes that the rule of strictissimi juris 
is applicable in relief of an individual voluntary surety, but insists that 
it is inapplicable to relieve a paid surety on a contractor's bond, but 
actual damage must be proved at the trial. While the question as to 
whether the rule applies to a paid surety company does not appear to 
hâve been raised in the case of Fidelity & Deposit Co. v. Agnew, it is 
apparent that the défendant was such a surety company. In discussing 
that question in the case of Guaranty Co. v. Pressed Brick Co., 191 U. 
S. 422, 24 Sup. Ct. 143, 48 L. Ed. 242, Mr. Justice Brown said: 

"Counsel for the Brick Company argued with muoh persuasiveness that 
this rule of strictissimi juris, though universally accepted as applicable to 
the undertaking of an ordiuary guarantor, who is usually moved to lend his 
signature by motives of frleudship or expectation of reciprocity, and witli- 
out pecuuiary considération, bas no application to the guaranty companies, 
recently created, vvhicli undertake, upon the payment of a stipulated compen- 
sation and as a strictly business euterprise, to indemnify or insure the ob- 
ligée in the bond against any failure of the obliger to perform his contract. 
It is, at least, open to doubt, however, whether any relaxation of the rule 
should be pennitted as between the obligée aud the guarantor, which may 
hâve signed the guaranty in reliauce upon the rule of strictissimi juris, and 
with the understandiug that it is entitled to the ordinary protection accorded 
to guarantors against changes in the contract or extensions of the time of 
payment." 

In that case, in which the breach consisted in an extension of time 
for payment to subcontractors, the court said : 

"Xot knowing wlien or by whoiii thèse materials will be suppliert, or wlien 
the bills for thein will mature, it caii make no différence to him whether 
they were originally purcliased on a crédit of 60 days, or whether, after the 
materials are furiiished, the time for payment is exteuded 60 days, and a 
note given for the aiuount nuituriiig at that time. If a person deliberately 
contracts for an uncertaiii liabllity, lie ought not to coinplain wheu that 
uncertainty becomes certain. « * * The rule of strlctisKimi juris is a 
stringent one, and is liable at tinies to work a practical injustice. It is one 
wliich ought not to be extended to contracts not within the reason of th'î 
rule, particularly wlien the bond is underwritten by a corporation, which 
lias undertaken for a profit to insure the obligée against a failure of per- 
formance on the part of the principal obligor. Such a contract should be 
interpreted liberally in favor of the subcoutractor, vi'ith a view of further- 
ing the beneficent object of the statute." 
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[2] The courts generally hold that a paicl suret}'- company can be 
relieved from its obligation of suretyship only where a departure from 
the contract is sliown to be a material variance. Young v. American 
Bonding Co., 228 Pa. 2,7Z, 77 Atl. 623 ; Philadelphia v. Fidelity & De- 
posit Ce, 231 Pa. 208, 80 Atl. 62, Ann. Cas. 1912B, 1085; Brown v. 
Title Guarantee & Trust Co., 232 Pa. 337, 81 Atl. 410, 38 L. R. A. 
(N. S.) 698 ; United States v. U. S. Fidelity & Guaranty Co. (C. C.) 
178 Fed. 721. 

[3] After a somewhat careful examination of the cases, I hâve been 
unable to find any case in which the relaxation of the rule of strictissi- 
mi juris was extended as between the surety' and the obligée in the 
bond to the extent of requiring proof of actual in jury in the case of 
breach of the terms of the bond by anticijjation of payments by the 
obligée to the contracter. In such case, for the reasons stated in 
Prairie State Bank v. United States and Fidelity Co. v. Agnew, and 
upon the authorities there cited, anticipation of ]iayments by the ob- 
ligée is held as a matter of law to be a material variance from the terms 
of the contract. 

My opinion is that there was no error in giving binding instructions, 
and therefore the motion for new trial is denied. 



H. E. POGUE DISTILLERY CO. v. PAXTON BROS. CO. et al. 

(District Court, E. D. Keutucky. October 8, 1913.) 

Sales {% 48*) — Contract — Validity — Public Policy — Fraud. 

l'ialntiff sued to recover (Uiiuiiires for defendiiiits' breach of a wrltten 
contract to niake and sell to défendant, P. Bros. Co., certain Bourbon 
whisky ; the contract provlding that the whisky was to be niade, sold, 
and warehoused by plalntltt', but in the nanie and under the braud of P. 
Bros. Go., who should hâve the use of plalntitï's bottllng house and faell- 
ities so far as the saine nilght be allowed by the United States, and dld 
not Interfère with the reasouable use thereof by i}lalntlfl', and that plain- 
tiff should not object to any représentations by the buyer or Its agent that 
it was Interested in plalntitï's dlstlllery, provided they should not involve 
plalntiff for any llablllty or obligations of the buyer, the dlstlllery to be 
. run in such nianner that the bottles, when placed in bond, should show 
the buyer inslead of the plaintlft: as the distiller. llcJd, that the contract 
provided for inlsrepresentatlons as to the manufacture of the whisky to 
deceive the public, and was therefore uneuforceable. 

[Ed. >>'ote.— For other cases, see Sales, Cent. Dig. §§ 101-107; Dec. Dlg. 
§ 48.*J 

At Law. Action by the H. E. Pogue Distillery Company against the 
Paxton Brothers Company and another. On spécial and gênerai de- 
murrers of the Paxton Brothers Company to plaintifï's amended pé- 
tition. Sustained. 

Mackoy & Mackoy, of Louisville, Ky., and Pogue & Pogue, of Cin- 
cinnati, Ohio, for plaintifï. 

Paxton, Warrington & Seasongood, of Cincinnati, Ohio, and J. C. 
Wright, of Newport, Ky., for défendant. 

♦For other cases see same topiij & § number in Dec. Si Am. Digs. 1907 to date, & Rep'r Indexes 
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COCHRAN, District Judge. This cause is before me on the spécial 
and gênerai demurrers of the défendant the Paxton Bros. Company to 
plaintiff's amended pétition. The défendant the Edgewood DistiUing 
Company has not been served with process and is not before the court. 
The ground of the spécial demurrer is that the défendant the Edge- 
wood DistiUing Company is an indispensable party to the suit. I do 
not think that it is, and the spécial demurrer is therefore overruled. 

The action is one to recover damages for breach of a written con- 
tract to make and sell 12,500 barrels of Bourbon whisky. On its face 
the contract is between the plaintiff and the demurring défendant. 
There is no indication in the contract itself of the other défendant hav- 
ing any connection therewith. The plaintifï owns and opérâtes a dis- 
tillery at Maysville, Ky. If one limits himself to what the contract dis- 
closes, the demurring défendant is a wholesale liquor dealer or jobber. 

By the contract it was expressly provided that plaintiff was to make 
and sell to the demurring défendant 12,500 barrels of Bourbon whisky, 
as therein set forth, for the price therein named. The détails of the 
contract in relation to the time when the whisky was to be made and 
sold or the priées at which it was to be purchased need not be set forth. 
Possibly note should be taken of the circumstance that the contract 
conteroplated that the price might go ove,r 30 cents or below 25 cents, 
and in-.the one contingency the demurring défendant was not bound 
to take the whisky, notice of its détermination not so to do to be given 
by a certain time, and in the other contingency plaintiff was not bound 
to make and sell the whisky, notice of which seems not to hâve been 
required. 

The thing to be emphasized is that, according to the contract, the 
plaintiff's relation to the whisky with which it had to do was that of 
manufacturer, seller, and warehouseman, and the demurring défend- 
ant that of purchaser. It was provided, however, that the whisky so 
to be made, sold, and warehoused by plaintiff was to be made in the 
name and under the private brand of the demurring défendant; that 
the latter should bave the use of plaintiff's bottling house and bottling 
facilities so far as same might be allowed by the United States govern- 
ment and did not interfère with the reasonable use by plaintiff in the 
requirement of its business; that no objection would be made by 
plaintiff to any représentations on the part of the demurring défend- 
ant or its agents that it was interested in plaintiff's distillery, provided 
that the représentations should in no wise involve the plaintiff for any 
liabilities or obHgations of the demurring défendant or its agents or 
représentatives ; that the contract was subject to the laws and régula- 
tions of the United States government ; and that, according to a clause 
below the signatures, which I assume to be a part of the contract, the 
distillery was to be run in such manner that the government stamp and 
bottle will show the Paxton Bros. Company when bottled in bond under 
government régulations. The latter provision indicates that the distil- 
lery could not bave been run in plaintiff's name, and the government 
stamp and label on the bottle, when the whisky was bottled in bond, 
show demurri.nrg defendant's name — that is, that it was the distiller; 
and it is conceded that such is the case. 
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It is clear, therefore, that though the plaintiff was in fact to make 
the whisky and to sell it to the demurring défendant after it was made 
and then to warehouse it for it, the contract contemplated that the lat- 
ter was to represent to the tracle that it had in fact made the whisky, 
and to this end the distillery was to bë so operated and the whisky was 
to be so branded as to afford a basis for such a représentation. Ac- 
cording to the allégations of the amended pétition the plan of opération 
understood between the parties at the time the contract was entered 
into was this : The plaintifï's distillery plant was to be leased to H. E- 
Pogue, a person connected with plaintiff and then in charge of its 
warehouse, according to the récital of the contract, as the agent of 
the plaintifï, and to be operated by "H. E- Pogue as the Paxton Bros. 
Company." It is likely that it was intended to allège that the lease 
was to be tb H. E. Pogue as agent- of the demurring défendant, for if 
it was to be to him as agent of plaintiff the lease would be really to 
itself. H. E. Pogue was to give notice of his opération of the plant 
to the government, filing his annual bond and form 27a, the bond recit- 
ing the name adopted as the name under which the plant was to be op- 
erated, to wit, "H. E. Pogue, as the Paxton Brothers Company, Dis- 
tillers." Ali this was a sham and a prêteuse. Nothwithstanding it, 
plaintiff was to purchase and pay for ail the material used, to employ 
and pay ail the labor required, and to superintend the making through 
its représentative, H. E. Pogue, and the whisky when made was tO' 
be its whisky until warehouse receipts were issued and notes given 
therefor with the receipts attached as collatéral security. I cannot con- 
ceive that it is possible that the laws and régulations permit of such a 
way of doing things. No doubt they permit one to operate a distillery 
under any name or style which he may adopt. The fact that they so- 
do does not âuthorize one in reality to operate the distillery and make 
and sell the whisky and the purchaser to get the crédit for having 
made it. 

The contract sued on, therefore, contemplated the doing of that 
which was not permissible under the laws and régulations, so far as 
I am advised in regard thereto, and the perpétuation of a f raud on 
the public; i. e., the représentation by the demurring défendant that 
it had made the whisky, )vhich in fact plaintiff had made, and the dis- 
tribution and sale of the whisky to retailers and consumers on the f aith 
of such représentation. And on this ground the contract must be héld 
void_ and the gênerai demurrer well taken. 

Possibly the amended pétition does not state a cause of action against. 
the demurring défendant, even though the contract was enforceable 
against it. It seems to take the position that the contract was with its 
codefendant rather than with it. The allégations are that the plain- 
tiff entered into a contract with "the Edgewood Distilling Company 
in the name of the Paxton Brothers CÎompany," and that "the Edgewood 
Distilling Company owns and opérâtes the Paxton Brothers Company, 
défendant herein, and that the défendant the Paxton Brothers Company 
is merely the name of a nominal company organized for the purpose 
of operating as distillers and making whisky under Said nam'ë solely for 
the use and benefit of the Edgewood DistilHiig ' Company aforesaid." 



CENTRAL AMERICAN C. CO. V. PACIFIC MAIL S. S. CO. 111 

This goes perilously near to alleging that the Paxtqn Bros. Company 
is the mère name under which the Edgewood Distilling Company did 
business. If so, it suggests the question whether recovery can be had 
against any one but the Edgewood DistilUng Company. 

Then the amended pétition adds terms to the contract of which 
paroi évidence would seem not to be permissible, as, for instance, that 
the whisky was to be made under the brand of the Edgewood DistilHng 
■Company, to be known as Edgewood ; that the whisky was to be taken 
over by that company and to be paid for by it ; and that ail the business 
was to be handled and carried on under its name. I do not, however, 
find it, necessary to détermine whether the pleading is bad on either 
of thèse two grounds. It is sufficient to hold that the contract is not 
enforceable. 

The demurrer is sustained, with leave to amend. 



CENTRAL AMERICAN COMMERCIAL CO. v. PACIFIC MAIL S. S. CO. 
(District Court, N. D. Californla, First Division. October 27, 1013.) 
' No. 13,603. 

SiiiPPiNG (§ 122*) — Loss or Cargo — Liability of Vessel — Neoligb:^t Load- 

ING. 

A steamship held llable for tlie loss of a pièce of niacliinery welgliiug 
4,20Q pounds wliich fell into the sea wliile being takeu on board froin a 
lighter by employés of the vessel by reason of the cuttiug of the l'opes 
forming the sling by which it was beinj; lioisted, on the sliarp edge of a 
plate on the VeSsel; no adéquate précautions having been takeu to prevent 
such an océurrence. 

[Ed. Note. — B'or other cases, see Shipping, Cent. Dig. §§ 452, 453, 456, 
457 ; Dec. Dig. § 122.*] 

In Admiralty. Suit by the Central American Commercial Company 
against the Pacific Mail Steamship Company. Decree for libelant. 

Van Ness & Denman and p.. P. Henshall, ail of San Francisco, Cal., 
for libelant. 
Knight & Heggerty, of San Francisco, Cal.,, for respondent. 

DOOLING, District Judge. The libel herein sets forth the deliver\- 
in July, 1905, of one compresser frame of the value of $1,311.98 to 
respondent at Panama, to be carried to the port of Corinto Nicaragua, 
and the failure of respondent to deliver the same at any time theré- 
after, averring that it was lost in the sea while resppndpnt vyas at- 
tempJ:ing,to load it on board its steamer Aztec, because of improper 
loading. Respondent dénies ail négligence and impropriety in the load- 
ing, claims that' the frame wâs lost' through périls of the sea, or by 
reason of latent' defects'iiï its loading appliances which it xvas iinpossi- 
ble to discbver beforehand, and also attempt's to avail itself of two 
certain provisions in the billof lading, one to the. effect that: 

"XJnless written demand for damage shall be màde upon the carrier liable 
therefor, or upon the carrier which actually delivered the goo<ls. within ten 
days after delivery, àll claims for damage shall lie taken to hâve lieeii waived, 
and no suit shall thereafter be niaintaiuahle to recover the same." 

- " ■ ' M !' — " ' -^ ' ■ ' ' I ' ■ -î— ! — — ■ -' ■ 

•Fqt other cases see same topic & § numbbf. in Dec. & Am. Digs. 1907 to date, & Rep'r Inde-ves 
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And the other to the eff ect that : 

"The carriers sliall not beeome liable for any value exceeding SIOO.OO, upon 
each package unless the value exceeds that auiouiit aud is so expressed lu 
the Mil of ladlng." 

In paragraph 7 of the second amended answer, filed May 4, 1909, 
the bill of lading is set out in full, together with a statement of the 
manner in which, according to the contention of respondent, the loss 
of the compressor frame occurred; the said paragraph concluding 
with the f ollowing averment : 

"ïhat in and by the terms of the said written contract and bill of lading 
this respondent is not liable or responsible for, and is exenipted from ail re- 
sponsibility for any loss or damage to or the loss of the said compressor 
frame, under the clrcumstances thereof hereinbefore stated ; and the respond- 
ent hereby claims the beneflt and protection of each of the terms and stipu- 
lations and ail of the provisions of said Ayritten contract and bill of lading 
applying to and affectiug the loss of said compressor frame as aforesaid, and 
exempting and relleviug respondent from any aud ail liability and respousi- 
bility therefor." 

There is in said paragraph 7 no averment that written demand for 
damage was not made within ten days, nor any averment that the value 
of said frame was not expressed in said bill of lading ; but in para- 
graph 8 of said answer the provisions of the bill of lading as to writ- 
ten demand were set up as a spécial défense, and it was in said par- 
agraph àverred that no such demand was made, and in paragraph 9 
of said answer the provisions as to limiting liability to a value of $100 
were set up as a spécial défense with the averments that no value was 
expressed in the bill of lading for said compressor frame, and that 
said compressor frame constituted one package, and that the same was 
not expressed in said bill of lading to exceed in value $100. To each 
of thèse paragraphs exceptions were interposed and sustained, thus 
eliminating them from the answer. Thereafter, however, a stipula- 
tion was signed by the proctors for libelant and respondent and filed 
herein, containing certain amendments to the libel set out in three par- 
agraphs numbered 3, 4, and 5, and containing further certain amend- 
ments to the answer, answering said paragraphs 3, 4, and 5, and also 
containing the f ollowing language : 

"And the respondent allèges and avers that the only contract or agreenient 
relating to the carrlage and delivery thereof, and that the truth and the facts 
as to the same and the loss of said compressor frame, and everytliing relat- 
ing thereto are set out and stated and alleged in article aud paragraph 7 of 
the 'Second Amended Answer' now on file in said court and cause. Said ar- 
ticle and paragraph being therein entitled 'For a Further and Separate An- 
swer to the said Libel,' ail of which said further and separate answer con- 
tained in said paragraph 7 is hereby referred to and made a part hereof with 
the same force aud effect as if specially copied and repeated in this answer to 
said substituted and ameuded articles 3, 4, and 5 of said libel. 

"It is stipulated further that nothing herein contained shall avoid or affeet 
or abrogate in any way or manner whatever the orders of said court hereto- 
fore made herein sustaining the exceptions of libelant to certain parts of the 
said second amended answer of the respondent herein." 

It js by virtue of this stipulation that respondent claims that ail of 
said paragraph 7 is reinstated as a part of its answer herein, and that 
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by virtue of such reinstatement it may avail itself of the défenses aris- 
ing from the provisions of the bill of lading requiring written demand 
for dàrhage, and fixing the liabihty for loss at not more than $100. It 
does not seem necessary to détermine to what extent the averments 
of paragraph 7 are now a part of the answer on file as regards thèse 
spécial défenses. It would seem that the last portion of the stipulation 
would at least prevent respondent from availing himself of any dé- 
fense based upon the provisions as to demand and value in view of 
the fact that each of thèse provisions had been theretofore set up as 
separate défenses in separate paragraphs with appropriate averments 
to show that said provisions were applicable hère, and the further fact 
that those défenses had been by the order of the court expunged. But 
it is not necessary to détermine even that, for paragraph 7 contains no 
averments that demand was not made, or that value was not expressed, 
so that the défenses based upon thèse provisions are not pleaded and 
are not before the court. This brings us then to the only remaining 
question : "Was the compressor frame lost through the négligence of 
respondent while loading it aboard its steamer at Panama ?" The only 
testimony bearing on this question is that contained in the déposition 
of Ryland Drennan taken on behalf of respondent, but introduced at 
the trial by libelant. Drennan was an officer of respondent, and was 
présent at the time the frame was lost, and, although he testifies gen- 
erally that the loading was properly done and that ail the appliances 
for such loading were in good order and properly handled, yet his ac- 
count of the actual occurrences at the time of the loss was, briefly sum- 
marized, as follows : 

Respondent was loading this frame from a lighter alongside its 
steamer by means of a boom supported by varions blocks and tackle. 
This work was being done by its own men, the crew of the Aztec. The 
Aztec was on an even keel, in a sheltered harbor. From the lighter 
to the deck of the Aztec was about 18 feet. This frame was one of 
about ten pièces of machinery belonging to this consignment and was 
the last to be taken from the lighter. Ail the others had been safely 
loaded. The frame weighed about 4,200 pounds and was from 6 to 
8 feet in length, 2 feet wide, and 4 feet high. It was placed in a sling 
and was to be raised by means of a heavy Manila rope attached by a 
séries of blocks to the boom. The signal was given and the frame was 
lifted a little bit from the lighter, and, as its weight was taken up, it 
released the lighter so that it drew away from the ship, and the pièce 
of machinery fell against the ship's side, and the sling or the rope by 
which it was supported struck the sharp corner of a plate, causing it 
to eut under the strain, and the rope severed, and the machinery was 
lost overboard. It was eut on a plate above the boot top. AU of thèse 
plates are very sharp, especially where they come from the butts. 
There was no guy attached to hold it off from the side of the ship so 
that it would not strike thèse plates, but the man probably tried to 
steady it. 

I am satisfied that thèse facts show that the loss occurred by reason 
of respondent's failure to properly load the frame aboard its steamer. 
209 F.— 8 
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To permit a rope at the end of vvhich is a weight of over two tons to 
strike against a sharp plate, and to màke no provision to prevent it, 
other than the attempt of a man on the lighter to steady it with his 
hands, is almost to invite disaster. The respondent will therefore be 
held liable for the value of the frame, and the case is referred to the 
commissioner to ascertain and report the same. 



THE KOAXOKE et al. 
(District Court, X. D. Califoniia, First Division. Octpber 7, 1913.) 

No. 15,401. 

Salvage (§ 13*) — ^Salvage Sebvices^Towage of Disabled Vesbel. 

A steamer with 93 isiissengers and frelglit cargo on board lost her pro- 
peller iiear tÈe Callfornia coast, and anchored witliin 1% miles of sliore, 
where she remaïned souie 6 or 7 hours, wlieu, in response to a wireless 
message, auother steamer, wliicli belouged to the same owners, came to 
her assistance, and towedher into a port; the services requlring some 12 
hours. The weather was caliii, and tlie sea smooth, and there was no Im- 
médiate danger, but at that s'eason, and witli lier nearness to the coast, 
danger might reasonably be appreliended. Held, that the service was one 
of salvage, and that the crew of tlie reseuing vessel were entitled to sal- 
vage compensation to the amount of a lialf nionth's pay each. 

(Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 16, 23-25 ; Dec. 
Dig. § 13.*] 

In Admiralty. Suit for salvage by Oskar Johansen and others 
against the steamer Roanoke and others. Decree for libelants. 

F. R. Wall, of San Francisco, Cal., for libelants. 

Châs. H. Sooy, of San Francisco, Cal., for respondents. 

DOOLING, District Jiidge. On April 10, 1913, the steamer Ro- 
anoke, bound from San Pedro to San Francisco, with 93 passengers 
and a cargo of freight, lost her propeller when in the neîghborhood of 
Point Arguello. She driftedinshore frôm 10:05 a. m. until 11:10 
a. m., when the anchor was dropped in 14V-; fathonis of water, at a 
point in the neighborhood of ly^' 'miles south by east of Point Argu- 
ello. There was no wind, and the sea was calm, with a light swell 
from the West. During the finie that she remained so anchored — that 
is, until about 5 :20'p. m.— she was enveloped in a dense fog, and not 
more than a half mile tô the eastward of the regular course of ves- 
sels plying along 'the coast. No rough weather was encountered dur- 
ing this pferiod ;^ the sea remainingcalm and thereibeing no wind. The 
anchor held without any apparent strain. 'The coast in that neighbor- 
hood isrocky in some places, and sandy in others. The steamer Santa 
Clara en route from San Francisco to Port Harford; about 10:45 a. m. 
received the following message from the Roanoke II 
"Ca'pt. Jessen, S. S. Santa Clara, 
■'Conie to our assistance, lest wheel two miles South Point Arcnello. 

, ; ., "Diclverson." 

*For othfer cases see sâme toj)io & § kumbbr in Det. & Am. Digs. 1907 to date, & Rep'r Indexef 
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To which he replied about 10:55 a. m.: 
"Capt. Dlckerson, S. S. RoauoUe, 
"Your message reeeived. Corning to yoiir assistance. Jessen." 

At 12 :07 the master of the Roanoke sent to the Santa Clara the f ol- 
lowing message : 
"Jessen, Sauta Clara, 

"We need your assistance at once. Dickerson." 

Upon receipt of the first message the SantaClara altered her course 
and steamed directly for the Roanoke arriving there about 4:45 p. m., 
and took her in tow for San Luis, where they arrived about 4 a. m., 
and where the Roanoke anchored about 6:45 a; m. outside the break- 
water. She remained there until 11 a. m., when the tug Sea Rover, 
dispatched f rom San Francisco for that purpose, took her in tow and 
finally landed her at her dock at the latter place, The Santâ Clara 
dropped her at San Luis in obédience to the orders of the président 
of claimant, the North Pacific Steamship Company, the owner of both 
steamers, but .was always near enough to assist until the tug arrived, 
The présent libel is by the crew of the Santa. Clara for salvage. 

It is évident that while the sea remained calm and the anchor held 
the Roanoke would not be in any immédiate danger. But on this coast 
in the month of Âpril it is impossible to say how long such conditions 
would continue. A vessel so disabled as to be without rhotive power, 
within 11/0 miles of a rocky coast, may, if not relieved, reasonably ap- 
prehend danger. The telegrams of the master of the Roanoke would 
indicate that he beheved that he was in need of assistance, and the cir- 
cumstances were such as to render that belieî very reasonable. The 
fact that the danger was nOt immediately imminent is not at ail con- 
trolling. It is contended that this was a towage instead of a salvage 
service ; but tô this contention I am unable to agrée. 

"A salvage service Is a service wliicli is voliintarlly rendered to a vessel 
needlug assistance, and is deslgned to relleve lier from some dlstress or dan- 
ger, elther présent or to be reasonably apprehended. A towage .service is one 
which is rendered for the mère purpose of expediting her voyage, without réf- 
érence to any cireumstances of danger," Mc-Connocliie v, Kerr (C. C.) 
Ked. 50. 

The services hère rendered were salvage services. Both steamers 
belonging to the same owners, there is no claim made on behalf of the 
steamer Santa Clara, the action being solely in behalf of the crew — 
with the exception of the master and the engineer who make no claim. 
The value of the Roanoke was stipulated to be $150,000; she was re- 
lieved without any difficulty by the Santa Clara with her own lines, 
brought aboard the Santa Clara by her own crew. No hardships or 
spécial dangers were undergone by the Santa Clara's crew, and, under 
ail the cireumstances, I think one-half of a month's pay to each of 
the crew will be ample compensation. This award is made for the 
reason that ail salvage' awards should be fairly substantial so that ves- 
sels and crews may bé rather' encouraged to render such services than 
discouraged from so doing. 



11 G 



209 FEDERAL REPORTEE 



A decree will be entered for $887.50, being for one-half month's pay, 
which will be distributed to tiie persons named in the annexed mém- 
orandum ; 

Office. Kame. Salary. 

Second offlcer..... ...... S.1ôî?ren $ 85 00 

rbird officer ,T. K. Johnson 70 00 

First assistant engineer Dislier 100 00 



Second assistant engineer Reed 

ïliird assistant engineer Jaeôbs 

Seaman Keclcer 

Seaman Meislahn 

Seaman Cain 

Seaman '.....,... Palmer 

Seaman .Cliristeuson . . . 

Seaman A. Joliuson.. . . . 

Seaman Johalisen .:.... 

Seaman A. Andersou. . .. . 

Seahian K. Andersou. . ... 

Seaman Andreasson . . . . 

First coolv , . . , J. ritts 

Second coolc. ■.'..'... Martin 

Third coolc W. E. Pitts 

Pantryman ; Andrews 

Mess boy .' Tennant 

Purser .FranUel 

Wireless operator .K. O. Clark. . . . 

Fireman .Matson .... 

Fireman .Fraser 

Wiper Staley (Fahey) . 

011er .1 Kremer 

Oiler .....Caskey 

011er .Xelson 

Walter A. O. Clarke. . . 

Walter i Kotcharln ..... 

VVaiter Gibsou 

Waiter Hanseu 



90 00 
80 00 
50 00 
50 00 
, 50 00 
50 00 
50 00 
50 00 
50 00 
50 00 
50 00 
50 00 
75 00 
60 00 
45 00 
50 00 
35 00 
90 00 
40 00 
55 00 
55 00 
45 00 
45 00 
45 00 
45 00 
30 00 
50 00 
35 00 
50 00 



In re YUNGBLUTH et al. 

(District Court, W. D. Washington, N. D. Kovember 20, 1913.) 

No. 3,C25. 

1. AsStGXMEKTS (S 50*) — P)AKK DrAFT — EQUITABLE ASSIGNMENT. 

The issuance of a check or bill against the funds in a bank does not in 
gênerai, in the absence of uniisual circumstances, elïect an équitable as- 
signment of the funds in the bank on which it is drawn, either at com- 
uion law or under the express provisions of Rem. & Bal. Code Wash. § 
3579. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 99-105; Dec. 
Dlg. § 50.*] 

2. Assignments (§ 50*) — Drafts — Equitable Assignment. 

Claihiant, having funds on deposit in the bankrupts' bank, applied for 
$400 November 6, 1907, when the bank was insolvent, but in fact had 
$448.84 in Its vault. The bank ntanager f alsely Informed clainiant that 
he did iiot hâve the mouey, but offered a draft on D., H. & Co., the bank- 
rupts' Seattle corresiiondent, where a deposit ainouutlng to $1,042.51 was 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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maintained. (Jiaimant accepted the draft, wliereupon the bankrupts 
churged the amount to clalmant's account and credited it to the account 
of D., H. & Co. The bankrupts suspended November 15, 1907, and clalm- 
ant's dratt was not presented for payment to D., H. & Co. untU the IStli, 
vvhen payment was refused and the balance of the bankrupts' deposit 
with them was paid to the bankrupts' receiver, who mingled it with other 
funds whlch he turned over to the bankrupts' trustée. Held, that the 
drawing of the draft did not constltute an équitable assignment of any 
part ot the deposit of the bankrupts In the hands of D., H. & Ce, iior 
was it made so by the false représentations of the bankrupts' manager 
or the entry of the transaction on the bankrupts' books, so as to entitle 
the clainiant to a préférence. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 99-105 ; Dec. 
Dig. § 50.*] 

In Bankruptcy. In the rnatter of bankruptcy proceedings of Jacob 
Yungbluth and August W. Schafer, copaitners doing business as Bank 
of Hamilton, Jacob Yungbluth & Co., Proprietors, etc. On pétition 
to review a referee's order denying the préférence to William Tiède, 
•as claimant. Affirmed. 

Coleman & Gable, of Sedro-Wooley, Wash,, for claimant. 
Hadley, Hadley & Abbott, of Bellingham, Wash., for trustée. 

CUSHMAN, District Judge. This matter is for décision upon re- 
view of the référée in bankruptcy's order denying the préférence 
■claimed. The claimant, William Tiède, on November 6, 1907, had on 
deposit in the bank of the bankrupts $695, $400 of which was an open 
deposit, and the remaining $295 was in certificates of deposit. On 
said day the bank had in its vaults in cash $448.84. The bank was in- 
solvent. This fact was known to its officers, but was unknown to 
claimant. Claimant was désirons of securing $400 to enable his son- 
in-law to pay ofï a mortgage. The manager of the bank informed 
claimant that he did not hâve the money, but said he would give him 
a draft, as good as money. The manager gave claimant a draft on 
Dexter, Horton & Co., bankers in Seattle, for $400, and informed him 
that he could get the money from Dexter, Horton & Co., upon which 
the bank charged claimant $400 and credited the account of Dexter, 
Horton & Co. with the sum of $400. On said day the bankrupts had 
on deposit with Dexter, Horton & Co. $1,042.51. 

On the 15th day of November, 1907, in the state court, a receiver 
of the bankrupts was appointed and qualified, at which time a balance 
was shown on the books of the bankrupts with Dexter, Horton & Co. 
of $20.83. On the 18th day of November, 1907, the draft given claim- 
ant was presented for payment to Dexter, Horton & Co. and payment 
refused. At ail times from the 6th of November until the 18th, when 
the draft was presented, there was more than sufficient money in the 
hands of Dexter, Horton & Co. to pay said draft. Dexter, Horton & 
Co. were never notified by the bankrupts, nor at ail, to refuse payment 
of the draft. 

On the 30th of November, 1907, the receiver withdrew from the 
bank of Dexter, Horton & Cp. $675.13, which funds were commingled 

•For other cases see same toplc & § ndmbeb in Dec. & Am. Digs. 1907 to date. & Hep'r Indexes 
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with other fiinds coming into the hànds of the receiver and by him 
turned over to the trustée in bankruptcy. 

Claimant relies upon the f ollowing authorities : Steller v. Coates, 
88 Mo. 514; St. Louis v. Johnson, 5 Dill. 242, Fed. Cas. Ko. 12,235 ; 
In re Johnson (Sherwood v. Central Mich. Sav. Bank) 103 Mich. 109, 
61 N. W. 352; Cook v.' Tullis, 18 Wall. 332, 21 L. Ed. 937; Gardner 
V. Nat. City Bank, 39 Ohio St. 601 ; Fourth St. Nat. Bank v. Yardley, 
165 U. S. 633, 17 Sup. Ct. 439, 41 L. Ed. 855; Donaldson v. Farwell, 
93 U. S. 631, 23 E. Ed. 993; Eaton & Gilbert on Commercial Paper, 
p. 638, § 169. 

The trustée relies upon the f ollowing authorities : Nelson v. Nelson 
Bennett Co., 31 Wash. 116, 71 Pac. 749; Wadhams v. Portland, etc., 
Ry. Co:, 37 Wash. 86, 79 Pac. 597; Rem. & Bal. Code, §§ 3517, 3579. 

[1] The Washington law provides: 

"A bill of itself (!oes, not operate as an assignaient of the funds in the 
hands of the dravvee available for the paynieut thereof, and the drawee is 
not liable on the hill unless and nntll he accepta the same." Section 3517, 
Kem. & Bal. Code ; title 357, § 253, Pierce's Code (1912). 

"A check of itself does not operate as an assignment of any part of the 
funds to thé crédit of the drawer with the bank, and the bank is not liable 
ro the holder unless and untll it iieeepts or certities the check." Section 3579, 
Kem. & Bal. Code ; title 357, § 377, Pierce's Code (1912). 

Under this statute the Suprême Court of the state of Washington 
has declined to recognize an équitable assignment upon the giving of 
a check against a gênerai fund on deposit and has held the drawee is 
not liable upon a bill of exchange unless and until he accepts the same. 
Wadhams v. Portland, etc., Ry. Co., 37 Wash. 86, 79 Pac. 597 ; Nel- 
son V. Nelson Bennett Co., 31 Wash. 116, 71 Pac. 749. The gênerai 
rule is that the issuance of a draft, in itself, does not, in the absence 
of any unusual circumstances attending its issuance, act as an assign- 
ment of the funds in the bank drawn upon. 

[2] In the présent case there are no such unusual circumstances at- 
tending the transaction as to warrant a finding that there was any in- 
tention on the part of either the bankrupts or claimant to make this 
an exception to the gênerai rule. The claimant did not part with any- 
thing on the strength of the représentation that the bankrupts had 
money on deposit with Dexter, Horton & Co. There was no repré- 
sentation of having a spécifie amount there on deposit ; nor is any in- 
tention on the part of claimant shown to release the bankrupts from 
liability Upon the acceptance of the draft on Dexter, Horton & Co. — 
a liability existing in case of refusai by the drawee. 

It is urged that the f aise représentation by the manager of the bank 
to the claimant, to the effect that it did not hâve sufficient cash to pay 
Mm the $400 at the time he requested it was such a f raudulent repré- 
sentation as to effect an équitable assignment pro tanto of the deposit 
with Dexter, Horton & Co. Obviously this is not the case. So far as 
the évidence shows, claimant would not hâve obtained any advantage 
if he had been told the truth — that the bank was then insolvent. The 
bank âlready had bis money and was rrièrely bis debtor. As above 
pointed ont, he parted with nothirig on the strength of the représenta- 
tion. 
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The delay in presenting the draft to Dexter, Horton & Co. — from 
November 6th to November 18th — is inconsistent with any intention 
to assign a part of such a fund as that with the Dexter, Horton & Co.'s 
bank, upon the représentation that the bankrupts did not hâve the $400 
required by claimant. The fact that, upon the issuance of the draft, 
claimant was charged with $400 and Dexter, Horton & Co. was cred- 
ited with a hke amount, is not significant. If the bankrupts kept any 
books, they could do no less. 

In the case of Fourth Street Bank v. Yardley, 165 U. S. 634, 17 
Sup. Ct. 439, 41 L. Ed. 855, it was pointed out that the banks involved 
in that case were dealing, not as one having a deposit with the bank, 
but as strangers, and that, upon the représentation of the drawer that 
it had on deposit with the drawee bank a certain sum, money was ad- 
vanced. Under those circumstances, a fînding of an équitable assign- 
ment was justified. 

In the case of In re Johnson (Sherwood v. Central Michigan Savings 
Bank) 103 Mich. 109, 61 N. W. 352, a trust was impressed upon the 
money in the bank, because it was not a gênerai dejsbsit, but was made 
spécial by reason of instructions given, that the amount realized should 
not be credited to the depositor's account, but that the bank should no- 
tify him immediately upon the collection, so that he could withdraw 
the same. 

The referee's décision is affirmed. 



UNIÏED STATIÇS v. KENXERLEY. 
(District Court, S. D. New York. Deceiuber 1, 1913.) 

IXDICTMENT AND INFORMATION (§ 150*) — DbMUKRER. — PbOSECUTION FOE MAIL- 
ING OBSCENE MaTTER — QUESTION FOR JURY. 

In a iirosecutlou under Cr. Code (Act March 4, 1909, c. ,321, 35 Stat. 
1129) § 211, as amended by Act March 4, 1911, c. 241, § 2, 36 Stat. 13.39 
(U. S. Conip. St. Supp. 1911, p. 1651). for seiuling an obscène book throngh 
tlie mails, wlietlier or, uot tlie l)oolv is obscène nuistjlae deternilued by tlie 
.iury under iu.structions, and the court oii denuirrer, even wlieu tlie book 
is stipulated into the record as a part of the indictnient, lias power. ouly 
to décide wlietlier it is so clearly innocent that the jury sliould not pass 
ou it at ail. Rule iu Regina v. Hicklin, L. li. 3 Q. B. 36, disapiijroved. 

[Ed. Note. — For other cases, see ludlctuieiit aud Infornjatiou, Cent. Dig. 
§ 497 ; Dec. Dig. § 150.*] 

Criminal prosecution by the United States against Mitchell Ken- 
nerley. On demurrer to indictraènt. Overruled.. 'i: 

Deiuurrer to au indictuieilt foUnd under section 211 of tlie ëriminal Code 
against the publlsher of a book, entitled "Hagar ReTelly," alleged to'be 'Ob- 
scène. The l)ook is a noyel of niauuers presenting the life of a young wonian 
iu New York compelled to earn lier liviug. She is represented as impulsive, 
seusuous, fond of pleasure, and restive uuder the numotonj' and squalor of 
lier surroundings. Her virtue is uusuccessfuUy assailed by a luan she does 
uot love and later successfully by one wboui she does. ; After her séduction 
slie bas several aniorous misadveutures aud ends with a loveless luarriage and 
liie. prospect of a dreury future. In order to give complète portrayal to.the 
girl's eniotional character. sonie of the scènes are depicted with a fraukness 
aud détail which bave giveu rise to this prosecution. 

^^For other cases :-:ee same topic & § NUMBfiR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John Neville Boyle, of New York City, for the United States. 
John L. Lockwood, of New York City, for défendant. 

HAND, District Judge (after stating the facts as above). It seems 
to hâve been thought in U. S. v. Bennett, 16 Blatch. 338, 351, Fed. 
Cas. No. 14,571, that in an indictment of this sort the question whether 
the case must go to the jury could be raised in advance of the trial by 
inspection of the book, after it had been made a part of the record, 
by bill of particulars. However, in Dunlop v. U. S., 165 U. S. 486, 
491, 17 Sup. Ct. 375, 376 (41 L. Ed. 799), the Suprême Court said 
that the book does not ever become a part of the record, and that there- 
fore, "if the indictment be not demurrable upon its face, it would not 
become so by the addition of a bill of particulars." The same rule is 
laid down in U. S. v. Clarke (D. C.) 38 Fed. 500. It is a little ques- 
tionable in my mind whether Mr. Boyle's consent that the book should 
be considered as a part of the indictment really effects any more than 
if it had been produced by bill of particulars. However, as the resuit 
from any point of view is the same, I bave considered the case as 
though the book had been set out in extenso. 

Whatever be the rule in England, in this country the jury must dé- 
termine under instructions whether the book is obscène. The court's 
only power is to décide whether the book is so clearly innocent that 
the jury should not pass upon it at ail. U. S. v. Clarke (D. C.) 38 Fed. 
500; U. S. V. Smith (D. C.) 45 Fed. 478. The same question arises 
as would arise upon motion to direct a verdict at the close of the case. 
Swearingen v. U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765,, 
did not décide that the court is finally to interpret the words, but that 
matter was left open, because the instructions in any case misinterpret- 
ed the statute. The question hère is, therefore, whether the jury might 
find the book obscène under proper instructions. Lord Cockburn laid 
down a test in Reg. v. Hicklin, E. R. 3 Q. B. 36, in thèse words : 

"Whether the tendency of the matter charged as obscenity Is to déprave and 
corrupt thoise whose minds are open to siich immoral influences and Into whose 
liands a publication of this sort may fall." 

That test has been accepted by the lower fédéral courts until it would 
be no longer proper for me to disregard it. U. S. v. Bennett, 16 Blatch. 
338, Fed. Cas. No. 14,571 ; U. S. v. Clarke (D. C.) 38 Fed. 500; U. S., 
v. Harmon (D. C.) 45 Fed. 414; U. S. v. Smith (D. C.) 45 Fed. 478. 
Under this rule, such parts of this book as pages 169 and 170 might 
be found obscène, because they certainly might tend to corrupt the 
morals of those into whose hands it might come and whose minds were 
open to such immoral influences. Indeed, it would be just those who 
would be most likely to concern themselves with those parts alone, for- 
getting their setting and their relevancy to the book as a whole. 

While, therefore, the demurrer must be overruled, I hope it is not 
improper for me to say that the rule as laid down, however consonant 
it may be with mid-Victorian morals, does not seem to me to answer to 
the understanding and morality of the présent time, as conveyed by the 
words, "obscène, lewd, or lascivious." I cpestion whether in the end 
men will regard that as obscène which is honestly relevant to the ade- 
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quate expression of innocent ideas, and whether they will not believe 
that truth and beauty are too precious to society at large to be muti- 
lated in the interests of those most likely to pervert them to base uses. 
Indeed, it seems hardly likely that we are even to-day so lukewarm in 
our interest in letters or serions discussion as to be content to reduce 
our treatment of sex to the standard of a child's library in the sup- 
posed interest of a salacious few, or that shame will for long prevent 
us from adéquate portrayal of some of the most serious and beautiful 
sides of human nature. That such latitude gives opportunity for its 
abuse is true enough ; there will be, as there are, plenty who will mis- 
use the privilège as a cover for lewdness and a stalking horse from 
which to strike at purity, but that is true to-day and only involves us in 
the same question of fact which we hope that we hâve the power to 
answer. 

Yet, if the time is not yet when men think innocent ail that which 
is honestly germane to a pure subject, however little it may mince its 
words, still I scarcely think that they would forbid ail which might 
corrupt the most corruptible, or that society is prepared to accept for 
its own limitations those which may perhaps be necessary to the weak- 
est of its members. If there be no abstract définition, such as I hâve 
suggested, should not the word "obscène" be allowed to indicate the 
présent critical point in the compromise between candor and shame 
at which the community may hâve arrived hère and now? If letters 
must, like other kinds of conduct, be subject to the social sensé of 
what is right, it vi^ould seem that a jury should in each case establish 
the standard much as they do in cases of négligence. To put thought 
in leash to the average conscience of the time is perhaps tolerable, but 
to fetter it by the necessities of the lowest and least capable seems a 
fatal policy. 

Nor is it an objection, I think, that such an interprétation gives to 
the words of the statute a varying meaning from time to time. Such 
words as thèse do not embalm the précise moràls of an âge or place ; 
while they présuppose that some things will always be shocking to 
the public taste, the vague subject-matter is left to the graduai devel- 
opment of gênerai notions about what is décent. A jury is especially 
the organ with which to feel the content comprised within such words 
at any given time, but to do so they must be free to follow the col- 
loquial connotations which they hâve drawn up instinctively from life 
and common speech. 

Demurrer overruled. 
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SAVAGE et al. v. KIXON et al. 
(District Court, X. D. California, Second Division. October 9, 1913.) 

No. 14,900. 
Mines and Minebals (§ 55*) — Contkact for Sale or Mining Property — 

CONSTEUCTION AND OPERATION. 

Under a contract for the sale of minlnff property, which authorized the 
pnrchasers to extract and remoye ore therefrom, ore extracted by them, 
but rejected as tailings and thrown on the dunip, wliere it remaiued un- 
til after the contract was canceled and a new contract for the sale of the 
same and other property substituted therefor, held to hâve becoiue, on 
sueh cancellatlon, a part of the mine property, and its subséquent removal 
and sale by the purchasers to hâve been subject to the tenus of the second 
contract. 

[Kd. Xote. — For other cases, see Mines and Minerais, Cent. Dig. §§ 153- 
165 ; Dec. Dig. § 55.*] 

At Law. Action by M. Savage and W. H. Warden against George 
S. Nixon and George Wingfield, copartners as Nixon & Wingfiekl. 
Judgment for plaintiffs. 

Ben P. Tabor, of Auburn, Cal., and Vecki & Wythe, of San Fran- 
cisco, Cal., for plaintifïs. 

Hoyt & Gibbons, of Reno, Nev., for défendants. 

DOOLING, District Judge. Plaintiffs by a contract executed Feb- 
ruary 19, 1907, agreed to sell tÔ défendants a iïve-sixths interest in 
certain mining property situated in Placer county for $100,000, of 
which suni $50,000 was paid at the date of the contract, the remaining 
$50,000 to be paid on or before the expiration of 90 days. The con- 
tract further provided: 

"That the parties of the second part [défendants] shall be and they are 
hereby let into immédiate possession of said mining properties, with fuU 
power and license to pros])ect upon, wori;, develop, and extract and remove 
ore frora said mining properties, and mill the same, at such places and in such 
manner as they may see fit." 

Under this contract défendants went into possession of said properties 
and extracted certain ore therefrom, which was of the value of about 
$30,000. This ore body was discovered near the expiration of the 
90 days, but ail of the ore was removed before said time had expired. 
Certain other ore, however, was extracted during this period, but was 
not removed from the properties, having been placed, as one of the 
defendant's witnesses expressed it, "in the dump" ; bis language be- 
ing, "there was rejected tailings in the dump." The contract expired 
on May 20, 1907, and on that day another contract was entered into 
between the same parties, by which the plaintiffs agreed to sell to 
défendants a five-sixths interest in the same properties, with other ad- 
ditional properties, for the sum of $50,000, to be paid on or before 
the expiration of 180 days ; the contract further providing : 

"Tliat the parties of the second part shall be, and they are hereby, let into 
the innnediate possession of said mining properties, and are hereby given full 

♦For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Power and license to prospect upon, work, develop, and extract and remove 
ore from said mining property, and mill the same ; provided, that the pro- 
ceeds derived from ail ore extracted from sald properties shall be, so fast as 
retunied therefrom or received, deposited in the Placer County Bank to the 
crédit of the parties ot the first part, mitil the same shall auiouut to Sp50,000, 
the sauie to be treated as and to be considered to be payments upon the pur- 
chase price." 

This contract further provided: 

"It is uuderstood and agreed that ail prior contracts and agreements made 
between the parties hereuuto are hereby abrogated and set at naught." 

Under this second contract tlie défendants remained in possession 
of tlie said properties embraced in the first contract until some time 
in October, when they abandoned the properties without having paid 
any portion of the $50,000 or deposited any sums to the crédit of 
the plaintiffs. During this latter period, however, they worlced over 
and sacked up certain of the ore heretofore mentioned as having 
been extracted during the life of the first contract and placed on the 
dump, and in the latter part of September they removed the same 
from the property and sent it to the smelter. The value of this ore 
was $2,434.20. Of this sum one-sixth, or $405.70, was paid to plain- 
tiffs, and this action is for the conversion of the remainder. 

Défendants' contention is that, as the ore was extracted during 
the life of the first contract, it became their property thereunder, 
even though left on the dump until after said contract expired, and 
that, even if this were not so, the peculiar provisions of the second 
contract, which permitted them "to extract and remove" ore, and re- 
quired them to deposit only the proceeds of the ore "extracted," would 
warrant them in "removing" for their own sole benefit ore previously 
"extracted." 

The plaintiffs contend that whatever rights défendants had under 
the first contract expired therewith, particularly in view of the pro- 
vision of the second contract that ail "previous agreements should be 
abrogated and set at naught," and that ail of this ore, being then on 
the dump, was a part of the mine and belonged to them, and that if 
défendants removed it therefrom they were bound under the terms 
of the second contract to deposit the proceeds to their crédit. 

The rights of the défendants must be determined by the provi- 
sions of the first contract, as the second contract adds nothing to 
them in so far as the ore in question is concerned. They might 
hâve segregated and removed this ore during the life of the first 
contract, but they did not do so. It was thrown on the dump with 
the refuse of the mine, and their superintendent, then in charge, 
speaks of it as "rejected tailings." It had to be picked out from the 
other rock and earth with which it was mingled on the dump, and 
this was not done, so far as the évidence discloses, until- three or 
fotir months after the expiration of the contract under which it was 
extracted. I am of the opinion that défendants placed this ore on 
the dump, having rejected it, with no intention of thereafter claiming 
it, and that, had it not been for their going into possession of the 
mining property under the second contract, they would never hâve 
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thought of removing it, but that when, under said contract, they 
made no new discovery of ore in the mine proper, they began to 
work over the dump. 

Ail the circumstances lead me to the conclusion that the dump, 
including this ore, became part of the mine at the expiration of the 
first contract, and that, under the second contract, the procceds of 
this ore should hâve been deposited to the crédit of the plaintiffs. 

Judgment will therefore be entered for plaintiffs for the sum of 
$2,028.50, and costs. 



In re COTTON et al. 
(District Court, N. D. California, First Division. Beptembcr 26, 1913.) 

No. 7,568. 

1. Bankeuptcy (§ 288*) — Administration — Monet Belongixg to Bankrupt 

— Adverse Claim — Phoceedings. 

Wliere a tliird person liolds money or proiierty under a claim adverse 
to the bankrupt wlilcli is not merely coloraWe, such property or nioney 
may not be sunniiarily taken by the bankruptcy court, but the validity of 
the claim must be determined by a court of plenary jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. 
Dlg. § 288.*] 

2. Bankruptcy (§ 155*) — Pbopertt Belonging to IîstatE: — Adverse Claim — 

Municipal Corporations — Procebds of Conthacts — Notice of Labob- 
EEs' Liens. 

Code Civ. Proe. Cal. § 1184, provides that mechanlcs, materialmen, la- 
borers, etc., may at any tlme give to the owners a notice that they hâve 
performed labor or furnished materials, stating in gênerai ternis the kind 
of labor and materials, the amount and value thereof, and that on such 
notice being glveu in cases of property wliich, for reasons of public policy 
or otherwise, is not subject to liens, the owner shall withhold from hls 
contracter sufflcient money due or to become due to such contracter to 
answer the claim and any lien that may be flled thereafter. Held, that 
since, under such section, the giving of such notices to a municipal cor- 
poration by laborers and materialmen having clainis against the bankrupt 
in connection with the performance of contracts by him for such corpora- 
tions operated as an équitable assignment of a sufflcient amount of the 
fund required to pay the clalins of those giving the notices and the cor- 
porations for fallure to retain the fund mlght be subjected to Personal 
judgment, their claim of right to hold the fund pursuant to the notices 
was not colorable, though they admitted they had no Personal interest 
thereln, and hence the bankruptcy court had no jurisdiction to compel 
payment of the same to the bankrupts' trustée notwithstanding the no- 
tices. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 155.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
E. Cotton and others, doing business as Cotton Bros. & Co. On pé- 
tition to review a referee's order directing that municipal corporations 
holding proceeds of certain contracts performed by the bankrupts pay 
over the same to the bankrupts' trustée. Reversed. 

Mansfield & Newinark, of San Francisco, Cal., for creditors. 
A. E. Bolton, of San Francisco, Cal., for bankrupt. 

*For other cases see same toplc & § numèee in Dec. & Am. Dlgâ. 1907 to date, & Rep'r Indexes 
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DOOLING, District Judge. The facts, briefly stated, are as fol- 
lows: Cotton Bros. & Co., the bankrupts, were contractors, and had 
under way three certain contracts for the construction of public works, 
one with the county of San Joaquin, one with the city of Oakland, and 
the third with the city of Bakersfield. During the progress of thèse 
contracts certain materialmen and laborers filed with the municipal 
bodies mentioned notices to withhold enough money due or to become 
due to the contractors to satisfy their claims, as provided in section 
1184 of the Code of Civil Procédure pf the state of California. Pur- 
suant to such notices, and withheld from the contractors thereunder, 
the county. of San Joaquin bas in its possession $13,822.47, against 
which are claims to the an.ount of $15,622.06, the city of Oakland has 
$15,033.33, with outstanding claims amoùnting to $18,459.84, and the 
Security Trust Company,, under a trust agreement, has money and 
bonds, either in its possession or due from the city of Bakersfield, to 
the amount of $8,830.65, against which notices bave been filed with 
the city of Bakersfield, aggregating something over $3,000. Ail of the 
parties holding said moneys, and such claimants agajnst the varions 
amounts as had then filed their notices, were brought before the référée 
upon an order to show clause why the various holders of thèse moneys 
should not be directed to pay them over to the trustée, and the county 
of San Joaquin, the city of Oakland, and the Security Trust Company 
each answered, denying the jurisdiction of the référée to make such 
order, but averring a willingness to pay the money to any person found 
entitled thereto, if they themselves are protected in such payment 
against further liability. The matter was heard before the référée upon 
extended briefs by various claimants, as well as by the holders of the 
funds, wherein the payment to the trustée was vigorously resisted, on 
the ground that such payment would afford no protection against suits 
already pending and suits which were about to be instituted by the 
various claimants, who had served upon the holders of the funds the 
notices to withhold the same to satisfy their claims under the mechan- 
ic's lien law. The référée ordered the payment, and this order is now 
before the court for revievv. 

[1,2] It is a well-estabhshed principle that where a third person 
holds money or property under a claim adverse to the bankrupt, which 
is not merely colorable, such property or money may not be summarily 
taken by the bankruptcy court, but the validity of such claim must be 
determined by a court of plenary jurisdiction. To this principle we 
must look in passing upon the validity of the referee's order in the 
présent instance. Section 1184 of the Code of Civil Procédure of the 
State of California provides that: Mechanics, materialmen, laborers, 
and others specified may at any time give to the owners a notice that 
they bave petformed lâbor or furnished materials or both to the con- 
tractor st?.ting. in gênerai terms the kind oi labor and materials and the 
amount in value thereof. It further provides that, upon such notice 
beinggiveniri case of property which,: for reaisons of public policy or 
ÔtherwiSë, is not- sûbject 'tb' liens, the owner shall withhold from bis 
contracter sufficient money due or to become due to such contractor to 
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answer such claim and any lien that may be filed therefor, încluding 
the reasonable cost of any litigation thereundef, 

Upon the giving of the notices mentioned, therefore, it became the 
dnty of the holders of the various funds herein to withhold them from 
tlie contractors to answer the claims in such notices mentioned. The 
Suprême Court of California, in passing upbn the effect of such no- 
tices, has held that the service of such notice operated as an équitable 
assignment and entitled the persons serving them to receive so much 
of the money withheld thereunder as would satisfy their claims, and 
to recover a personal judgment against the owner therefor. Butler v. 
Ng Chung, 160 Cal. 435, ll7 Pac. 512, Ann. Cas. 1913A, 940. 

As thèse fund holders are thu^ in danger of being subjiected to a 
Personal judgment against them for' the amouht withheld under the 
notices givën them, it is difficult to see how their claim of right to re- 
tain such funds in order to satisfy any such judgment can be held to 
be merely colorable. On the contrary, it is very substantial. The bank- 
rupts themselves would not be entitled to recover the moneys so with- 
held from them, and their trustée is in no better position than they 
would be. In re Qrissler, 136 Fed. 754, 69 C. C. A. 406. The only 
interest the bank'rupts had in thèse moneys was in whatever surplus 
there might be after the claims covered by the notices had been paid. 
In such case the court in bankruptcy will not disturb the possession 
of the holders, who hâve retainèd tliem for their own protection against 
such claims. In re Hortbn, 102 Fed: 986, 43 C. C. A. 87. 

It is only f air to the référée to say that in the opinion of the court 
he was misled by the disclaimer on the part of the holders of said 
funds of any interest therein. But that disclaimer should be read in 
connection with ail their objections, and, so read, means no more than 
that they are willing to pay to any pevson entitled to receive the money, 
if such payment will discharge thém from any further liability; The 
payment to the trustée would not, in my opinion, so discharge them 
from their liability to a personal judgment in favor of the claimants 
under the notices to withhold. 

M y conclusion is that the order of the référée must be reversed ; and 
it is so ordered. 



ALESSANDRELLI ▼. ARBOGAST. 

(District Courti M. D. Pennsylvanla. November 10, 1913.) 

No. 458. 

Limitation of Actions (| 127*) — Action fob Wrongful Death — Amendmkwt 
OF Statement of Claim. 

Under Act Pa. Aprll 25, 1855 (P. L. 309), as amended by Act June 7, 
1911 (P. L. 678), which gives a rlght o( action for wrongfijl death to the 
husband, wldow, children, or parents^ of the deceased, successively and 
In the order named, but not jolntly, but limita the tlme for bringing ac- 
tion to one year after the death, the causes of action of the ttttee classes 
named are sépara te and distinct anfl tequlre différent proof as tô dam- 
ages, and under the law of the state as settled by decisloh'a jstatement 
of claim in such an itctiien, la whieh plaintiff i* described as widow, caa- 

*For other cnses ses B&m* tspio t ! NtrMBiik In Dec. t Am. DigB. 1907 to data, & Rep'r Indexa* 
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not be amended after the expiration of the period of limitation to allège 
that plaintiff Is the mother of deceased. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. § 127.*] 

At Law. Action by Giovanna Alessandrelli against Edward P. Ar- 
bogast. On motion by plaintiff for leave to amend pleadings. Motion 
denied. 

M. A. Viti, of Philadelpbia, Pa., and John McGahren and M. H. 
McAniff, both of Wilkes-Barre, Pa., for plaintiff. 
F. B. Holmes, of Stroudsburg, Pa., for défendant. 

WITMER, District Judge. An action of trespass was instituted by 
the plaintiff, as widow, to recover damages for the alleged négligent 
death of an alien, Giovanna Anlino. The accident occurred December 
14, 1911, from which death resulted foiir days thereafter. The sum- 
mons was issued December 17, 1912, and plaintiff's statement filed Feb- 
ruary 6, 1913, wherein it is alleged substantially that: 

The "plaintiff is a subject of the king of Italy, and the \yido\v of Giovanna 
Auliuo, deceased ; that the death of the said (Jiovanna Aulino resulted froni 
certain alleged négligence of the défendant ; that the plaintiff, as widow of 
said Giovanna Aulino, has sustained damages in the sum of $15,000, and 
therefore she brings suit." 

The défendant, February 24, 1913, filed bis ple?i alleging that the 
plaintiff is not the widow of the décèdent, whereupon, on May 20, 
1913, plaintiff moved to amend the record and pleadings by changing 
the capacity in which plaintiff sues from that of "widow" to that of 
"mother of the décèdent," to which the défendant objects upon the 
ground that the proposed amendment would change the légal capacity 
in which the plaintiff sues, whereby a new and différent cause of ac- 
tion would be introduced, depriving the défendant of the right which 
had accrued to him to plead the statute of limitation. 

A civil action to recover damages for loss occasioned by the nég- 
ligent or violent destruction of life is unknown to the common law. 
It can be maintained only by virtue of the statute creating it ; and re- 
covery must be accordingly to the course and measure of relief pro- 
vided by the statute and at the suit Of the person or persons on whom 
the statute confers the right of action. The plaintiff's right of ac- 
tion, if she has any, whether as widow or mother of the décèdent, is 
under the Pennsylvania statute of the 25th of April, 1855 (P. L. 309), 
as amended by the act of June 7, 1911 (P. L. 678). The act, as 
amended, reads as f ollows : 

"Section 1. Be it enacted, etc., that the persons entitled to recover dam- 
ages for any injuries causlng death shall be the husband, widow, children, or 
parents of the deceased, and no other relatives; and that such husband, 
widow, children, or parents of the deceased shall be entitled to recover, 
whether he, she, or they be citizens or résidents of the comuionwealth of 
Pennsylvania, or citizens or résidents of any other state or place subject to 
the jurisdiction of the United States, or of any foreign country, or subjects of 
any foreign potentate ; and the sum recovered shall go to them lu the pro- 
portion they would take his or her Personal estate in case of intestacy, and 
that without liability to creditors under the laws of this conimonwealth. 

»For other cases ses same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



^28 , 209 FEDERAL REPORTER 

"Sec. 2. The déclaration shall state who are the parties entltled In sucli 
action ; the action shall be brouglit withiu one year after the death, and not 
thereafter." 

Herein provision is made for three classes of persons in whom the 
rig-ht of action may successively, but not. jointly, exist: First, the hus- 
band or widow ; second, the children ; and, last, the parents. 

"Where the deceased left children, his parents Imve no rlght; nor hâve 
they where lie left a widow and no children." Lehigh Iron Co. v. Rupp, 100 
Pa. 98. 

"They cannot ail claim jointly, but each class in its own right and its own 
order." Lewis v. Turnpike Co., 203 Pa. 513, 53 Atl. 349, 93 Am. St. Rep. 
774. 

Each class therefor has a separate and distinct cause of action. A 
cause of action has been defined as the particular matter for which suit 
is brought. In this case the cause of action is not simply that the de- 
ceased came to his death through the alleged négligence of the défend- 
ant, but it is more especially the taking away of the pecuniary expec- 
tancy which the plaintifï had in the continuance of the life that was 
lost. The demand the plaintiff is proposing to make under the aniend- 
ment sought is différent from that in the original claim. It will not 
be denied, as argued by counsel, that the pecuniary expectancy of the 
mother, and the expectancy of the widow are différent, and that proof 
of value or amount of such dépend on différent facts requiring différent 
évidence to establish the same. The expectancy of the widow and chil- 
dren dépends on what the deceased would probably hâve earned during 
the balance of his lifetime. The law présumes that whatever the hus- 
band or father would earn during the whole of his lifetime would be 
for the benefit of his family, no matter where he might be or how far 
his work might take him from them. The mère fact of their relation- 
ship establishes their right to recover whatever the évidence show 
such earnings would hâve likely been. 

But where suit is by the parents, the matter is différent. The mère 
fact that the deceased was a child is not sufficient. It must be shown 
that there was an actual family relationship ; that is, that the child still 
continued as a part of the family, that he was contributing to the sup- 
port of the parents with sufficient regularity to justify the expectation 
that such support would be continued. The family relation must be 
established as a matter of fact. And before the parents may recover 
it must be made to appear that the décèdent left surviving neither wid- 
ow nor children. Surely the proposed amendmcnt with necessary modi- 
fication of the plaintiff 's statement would affect the measure and char- 
acter of proof required to establish the alleged tort, and necessarily 
increase the standard by which the damage is determined, and thus 
contravene the rule laid down by the Suprême Court in Com. v. Bax- 
ter,' 235 Pa. 188, 84 Atl. 139, 42 L. R. A. (N. S.) 484: 

"That the proposed amendment must not change the nature of the cause of 
action, nor destroy the identity of the original transaction, and that the dam- 
ages are to he ascertained by the same standard." 

The proposed amendment would also undoubtedly operate to the 
préjudice of the défendant, since it would require such défendant to 
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produce évidence by way of défense which he had a right to expect 
wQuld no longer be needed; the statutory period having intervened. 
That a new cause of action cannot be introduced, or new parties brought 
in, or a new subject-matter presented, or a fatal and material defect 
in the pleadings be corrected after the statute of limitations bas become 
a bar, bas been so often recognized tbat no authorities need be cited. 
The proposed amendment is denied. 



ALESSANDRELLI v. STROCDSBURG HOSPITAL et al. 

(District Court, M. D. Pennsylvania. November 10, 1913.) 

No. 459. 

At Law. Action by Giovanna Alessandrelli against the Stroudsburg Hos- 
pital aiid Josepli F. Miller. On motion by plaintiff for leave to amend plead- 
ings. Motion denied. 

M. A. Viti, of Philadelphia. Pa., and John McGahren and M. H. McAniff, both 
of Wilkes-Barre, Pa., for plaintiff. 

Rogers L. Burnett, of Stroudsburg, Pa., and J. C. Ingham, of Towanda, 
Pa., for défendants. 

PER CURIAM. And now, November 10, 1913, for reasons assigned in an 
opinion this day 'flled in the case of Giovanna Alessandrelli v. Edward P. 
Arbogast (No. 458) 209 Fed. 126, February term, 1912, the motion to amend 
plaintiff 's statement is denied. 



OARL LAEMMLE MUSIC CO. et al. v. STERN et al. 

(District Court, S. D. New York. October 16, 1913.) 

.. CouKTs (§ 308*) — Pedebal Coubts-^Jurisdictiok — DiVERSiT? OF Citizen - 

SIIII". 

A suit in a fédéral court sltting in New York, in which complainants 
were an Illinois corporation and four résidents of New York and défend- 
ants were likewise résidents of New York, was not maintainable on a 
ground of diverse citizeuship. 

[Kd. Note. — ï''or other cases, see Courts, Cent. Dig. §§ 855, 856; Dec. 
Dig. g 308.*] 

i. CODKTS (§ 508*) — FEDERAL COURTS — jTMilSDICTION — COPYRIGHTS. 

Copyright Act March 4, 1009, c. 320, § 25, 35 Stat. 1081 (TJ. S. Comp. 
St. Supp. 1911, p. 1480), authorizing injunctions to restrain infringenieut 
of copyrights, does not authorize a suit to restrain the state courts from 
prosecuting certain actions against complainants to restrain them from 
publishing and selling a certain song in which they relied on a copyright 
as a défense. 

[P"d. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

î. Courts (§ 508*) — Subjeots dp Relief — Phocebdings in Staie Court. 

Défendants sued complainants In a state court for breach of coutract 
to transfer a song of which one of the complainants was the author, al- 
leging that complaiuant corporation, wltli kuowledge of défendants' rlghts, 
had piibllshed and sold large nunibers of copies. In answer complaiu- 
ant corporation set up a copyright of the song as a défense. Défendants 
successfully demurred, and on the trial the corporation was enjoined from 

*For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
200 F.— 9 
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publlshing the song. Afterwards défendants sued complalnants at law 
for damages for publishihg tlie song, which action was pending when com- 
plalnants sued to restrain the further prosecutlon of the actions at law. 
Held that, slnce the state court had Jurlsdictlon of the proceedlngs there 
would under no circumstances be any ground for such an Injunction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1423, 1425- 
1430; Dec. Dlg. § 508.*] 

4. COUBTS (i 508*) — FEDERAL COURTS — JrRISDICTION. 

A fédéral court has no jurlsdictlon to restrain the further prosecutlon 
of suits in a state court, although the state court had no jurisdictlon. un- 
less It be to protect Its own jurlsdictlon prevlonsly acqulred. Rev. St. § 
720 (U. S. Comp. St. 1901, p. 581), eovers such a case, and' the only remedy 
Is by appeal. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1423, 1425- 
1430; Dec. Dlg. § 508.*] 

In Equity. Suit by the Cari Laemmle Music Company and others 
against Joseph W. Stern and another doing business as Joseph W. 
Stern & Company. On motion to dismiss bill. Granted. 

This Is a motion to dismiss a bill In equity, and Is therefore to be deter- 
mined solely by the bill Itself. The complalnants are an Illinois corporation 
and four résidents of New York, and both défendants are résidents likewlse 
of New York. ïhe bill allèges that the indlvldual complalnants composed a 
song to >vhieh the corporation afterwards acqulred title and upon which it se- 
eured a copyright; and afterwards the défendants brought an action against 
the indlvldual complalnant in the Suprême Court of the state of New York, to 
enjoin their use of this copyright. The défendants' complaint in the state 
court alleged that the complalnant Solnian was the author of the song ; that 
he was under contract to couvey It to the défendants. In whom the title was 
therefore vested ; and that the complalnant corporation, with knowledge of 
the défendants' rlghts, had published and sold large numbers of copies. In 
the answer in the action in the state court the complalnant corporation set 
up its copyright as a défense, to which the défendants successfully deniurred. 
Afterwards the case was tried, and the complalnant was again unsuccessful; 
the corporation belng enjoined from publlshing the work in question, and on 
appeal to the Appellate Division this decree was aflirmed. Afterwards the 
défendants sued ail the complalnants at law for damages In publlshing the 
sald song, which action is still pending. The bill concludes with a prayer of 
injunction against the prosecutlon of thèse suits in the state court. 

George N. Sage, of New York City, for complainants. 
Théodore B. Richter, of New York City, for défendants. 

HAND, District Judge (after stating the facts as above). [1, 2] 
I can see no possible jurisdiction over such a suit as this. It does not 
dépend on diverse citizenship, and may perhaps be thought to rest 
upon the seventh subdivision of section 24 of the Judiciary Act (Act 
March 3, 1911, c. 231, 36 Stat. 1091 [U. S. Comp. St. Supp. 1911, 
p. 135]) as a suit arising under the Copyright Law. That statute, 
section 25 (Act March 4, 1909, c. 320, 35 Stat. 1081 [U. S. Comp. 
St. Supp. 1911, p. 1480]), only authorizes suits for infringement, of 
which this is not one. ISTor does this suit arise under the laws of 
the United States (subdivision 1 of section 24). 

[3] It is true that the state suit will incidentally affect the copy- 
right, because the copyright law gives the protection of the statute only 
to the author or proprietor of the literary property in question, and 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the question of ownership will be determined in the state suit. Tiiat 
détermination will be fatal to any subséquent suit on the copyright 
itself, but there is no rule anywhere in the books which suggests that 
a fédéral court may enjoin a state court from determining a question 
of f act which may afterwards turn out to be vital to some right secured 
by a law of the United States. Supposing, for instance, A. registers 
sorrie mark, itself a wrongful infri'ngèment of another's common-law 
trade-mark. Is it not absurd to suppose that a state court has no ju- 
risdiction to entertain a suit to enjoin the infringement of the com- 
mon-law mark, because the adjudication will eventually defeat the 
registered trade-mark? Or suppose that A., stealing a trade secret, 
gets a patent upon it. Can it be said that a state court may not enjoin 
A. because the resuit willbe to establish by estoppel some fact which 
will defeat A. 's patent if he sues upon it? There are many questions 
constantly decided in the state courts which may destroy or validate 
rights granted under the laws of the United States. The idea that, 
as sobn as it appears that some such question of fact is shown to exist, 
the state court may be enjoined from acting, has no support in 
précèdent or principle. 

[4] Furthermore, even though the state couri were wrong, the only 
remedy would be an appeal to the iSupreme Court bf the United States, 
for section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 581) 
is designed to meet just such a case. The plaintiff, having a right 
secured him by the laws of the United States, has recourse to the 
fédéral courts, when he sues on that right; but, if the state courts 
commit some error in cases where his right is inçidentally involved, 
he must wait for an appeal. Congress does not mean that inferior 
fédéral courts are to enjoin proceedings elsewhere for supposed errors 
of those judges. It is substantially only in cases of bankruptcy or 
where it is necessary to protect their own pre-existing possessory 
jurisdiction that an inferior fédéral court may enjoin such suits. 

The complaint will be dismissed, with costs. 



THE WI>'DBER. 

(District Court, N. D. Californla, First Diyi.sion. October 3, 1913.) 

No. 15,333. 
Admikalty (§ 61*) — Insurance — Loss or Goods — Libel. 

Where a bill of lading for goods, alleged to hâve been lost on a steam- 
shlp, provided that, in case of loss for which the carrier would be liable, 
It should hâve the benefit of any Insurance thereon, and, on a libel for 
such loss, the carrier alleged that libelant vvas covered by Insurance, but 
that the carrier had iio knowledge as to whether any portion thereof had 
been collected, etc., the carrier was entitled to dlscovery of the insuranee 
policy, together with what, if any, amount had been collected thereon, 
without référence to its right to the beneflt of the insuranee. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 497-506 ; Dec. 
Dig. § 61.*] 

In Admiralty. Libel by the United States Steel Products Company 
against the American steamer Windber, in which the Pacific American 

*For other cases see same topic & § numbeb in Dec. & Am.Digs. 1907 to date, & Rap'r Indexes 
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Fisheries, a corporation, filed daim. On exceptions to a portion of 
claimant's answer demanding discovery of the amount of insurance 
carried by libelant on the goods in question and whether any portion 
thereof had been collected. Granted. 

Andros & Hengstler, of San Francisco, Cal, for libelant. 
Page, McCutchen, Knight & Olney, of San Francisco, Cal., for re- 
spondent. 

DOOLING, District Judge. Exceptions of libelant to the following 
portion of claimant's answer : 

"IV. That sald bills of lading further provided that In case of any loss, dét- 
riment, or damage done to or sustalned by the said goods, or any part thereof, 
for whieh the carrier would be liable to the shlpper or consignée, the carrier 
should hâve the full benefit of any Insurance tliat may hâve been eftected 
upon, or on account of, said goods. That claimant is informed and belleves, 
and therefore allèges, that libelant liereiu was covered by insurance on said 
merchandise ; but claimant has no knowledge as to whether libelant has col- 
lected any portion of sald insurance, and for that reason demands that proof 
of the same be made that, if said goods were damaged froni any cause for 
which claimant is liable, claimant liereiu claims the benefit of said insurance." 

It was held in Phœnix Insurance Co. v. Erie & Western Transpor- 
tation Co.,_117 U. S. 312, 6 Sup. Ct. 1176, 29 L. Ed. 873, that a provi- 
sion in a bill of lading that the carrier, when liable for the loss, shall 
hâve the full benefit of any insurance that may bave been efïected upon 
the goods, is valid as between the carrier and shipper, and that the 
right, by way of subrogation, of an insurer, upon paying the loss, to 
recover over against third persons, is only the right which the assured 
himself has. And in Eiverpool Steam Co. v. Phœnix Insurance Co., 
129 U. S. 397, 9 Sup. Ct. 469, 32 h. Ed. 788, the same doctrine is im- 
pliedly, if not directly, reiterated. The rights of the various parties, 
the shipper, the carrier, and insurer, must be determined by the pro- 
visions of the bill of lading and the policy of insurance, and in the case 
last above cited the failure of such a défense as is hère set out arose 
from the bill of lading itself. 

In Walter Baker Co. v. New York, N. H. & H. R. Co. (D. C.) 162 
Fed. 496, the défense was based on the proposition that the libelant 
should first proceed against the insurer, which défense was held un- 
tenable. In Inman v. South Carolina Ry. Co., 129 U. S. 128, 9 Sup. 
Ct. 249, 32 L. Ed. 612, the défense was held unavailable because of ex- 
press provisions in the policy that : 

"Any act of the insured waivlng or transferrlug or tending to defeat or de- 
crease any such claim against the carrier, * * * whether before or after 
the insurance was made uuder this policy, shall be a eancellation of the lia- 
bility of the said Insurance Company" 

— the court holding that under such provision the insurance could not 
be made available to the carrier. In the case at bar it is impossible at 
this stage of the proceedings to détermine just what the rights of the 
various. parties are. The provisions of the insurance policy are not 
before the court, and, being unknown to claimant, cannot be set out 
in his answer. What is really sought by the parts of the answer ex- 
cepted to is that the provisions of the insurance policy be disclosed. 
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and that proof be niade as to what, if any, amount has been collected 
thereon. When thèse facts are disclosed, they may or may not con- 
stitute a défense pro tanto to the libel. But whether they do consti- 
tute such défense or not cannot be ascertained in advance of such dis- 
closure. 

The exceptions other than those dealing with the substance, rather 
than the form, do not seem to require any discussion. I am of the 
opinion that claimant is entitled to the information sought, and the 
exceptions to the answer are therefore overruled. 



In re WALTERS. 

(District Court, D. Montana. November 21, 1913.) 

No. 857. 

Bankkuptct (§ 410*) — DisciiABGB — Application — Time — "Next Twelve 

MOXTIIS." 

Bankr. Act July 1, 1808, c. 541, § 14, 30 Stat. 550 (U. S. Oomp. St. 1901, 
p. 3427), provicies that any person, after the expiration of one month 
and wlthin "the next twelve months" subséquent to being adjudged a 
banlvrupt, may file an application for a discharge, which application may 
also be flled within, but not after the expiration of, tlie next six montlis. 
Held, that the section créâtes three limitations of time, ail subséquent' 
to ad.1udication, the lirst one month theréafter, the second "the next 
twelve months" after the flrst, and the tliird the next six months after 
the second, so that the "next twelve montlis" begin to run, not from the 
date of the adjudication, but from the expiration of one month theré- 
after. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694; Dec. 
Dig. § 410.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of Otto 
E. Walters. Application of the bankrupt for discharge. Granted. 
Homer G. Murphy, of Helena, Mont., for bankrupt. 

BOUROUIN, District Judge. Adjudication herein was on Septem- 
ber 18, 1912. Application for discharge was filed October 6, 1913. 
Affidavits, claimed to make it appear applicant was unavoidably pre- 
vented from filing said application within twelve months subséquent 
to adjudication, were also fîled. Informai objections hâve been made. 
Whether or not unavoidable prévention is made out, the court is of the 
opinion the application is in time. Section 14, Bankruptcy Act (Act 
Julyl, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), 
provides that : 

"Any person may, after the expiration of one month and within the next 
twelve months subséquent to being adjudged a bankrupt, flle an application 
for a discharge," and "it may be filed within but not after the expiration of 
the next six months." 

It would seem the législative intent was to measure "the next twelve 
months/' not from adjudication, but from the point of time "after the 
expiratiop of one month" subséquent to adjudication. Otherwise the 
words "the next" are superfluous, and serve only to create ambiguity. 
The section should be read either with a comma after "the next twelve 

*For other cases see same topic & § numeer in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe.» 
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months," or as though it were arranged, "any person may after th'e ex- 
piration of one month subséquent to being adjudged a bankrupt and 
within the next twelve months file an application for discharge." The 
section créâtes three limitations of time, ail subséquent to adjudication ; 
the first one month thereafter, the second the next twelve months aft- 
er the first, and the third the next six months after the second. The 
time for filing such application is first made unlimited after the expira- 
tion of one month subséquent to adjudication. Then Congress pro- 
ceeded to attach a limitation, to qualify the unlimited time by the 
phrase "and within the next twelve months." The time so qualified 
is not that commencing to run from adjudication, but that commencing 
to run after the expiration of one month subséquent to adjudication. 
The latter and not the former is the antécédent of the qualifying words 
"within the next twelve months." If the intent was that the twelve 
months are to be measured from adjudication, even as the one month 
is, there was no more necessity to add the words "the next" to the for- 
mer than there was to add them to the latter. Absent from the latter, 
their addition to the former indicates a différent intent, meaning, and 
point of departure in computation of time. 

In the Bankruptcy Act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517) the twelve months within which application for discharge could 
be filed were clearly computed from adjudication, but the words "the 
next" were not found necessary nor inserted to indicate thîs. It will be 
noted that nowhere else in the présent Bankruptcy Act are the words 
"the next" inserted in admeasurement of time. Thèse changes and dif- 
férences of phraseology are not to be overlooked. They are to some 
extent indicative of différent intent. If the time when an act may first 
be done is fixed a certain number of months after an event, and the 
duration of time within which the act may be done is limited to the 
next certain number of months, the latter run from the point of time 
when the act first may be done and not from the event. 

The bankrupt has twelve months within which to file his application 
for discharge as of right and course, commencing after the expiration 
of one month subséquent to adjudication. The application herein will 
be set for hearing. 



In re GRIESHEIMER et al. 
(District Court, N. D. Californla, First Division. October 17, lOlS.J 

Ko. 8,125. 

Bakkeuptot (I 4S4*) — Beceivers — Fées. 

A reeelver was In possession of the banknipts' property btit six cJays, 
durlng whlcli time the store was closed. Not more than three times the 
receiver opened the store to permit prospective purchasers to vlevv the 
stock, occupylng 10 or 15 minutes each time, and sale was finally effected 
through no efîorts of the receiver. He employed an attomey, who pre- 
pared the necessary papers, who presented a clalm for $200, which was 
reduced to Ç75. Beld, that the receiver was only entitled to a f ee of 2 per 
cent, on the flrst Ç1,000 and one-half of 1 per cent on the balance, as pro- 
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vided by Bankr. Act Julv 1, 1898, § 48d, as added by Act June 25, 1910, 
e. 412, § 9, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1503). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 895, 896; 
Dec. Dig. § 484.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Chas. 
Griesheimer and another, as copartners doing business under the name 
and style of the Variety Store, and such persons individually. On pé- 
tition for review of referee's order allowing receiver's fées. Modifîed. 

Jas. P. Keleher and Jos. Kirk, both of San Francisco, Cal, for trus- 
tée, 

F. S. Howell, for Geo. M. Brush. 

DOOLING, District Judge. Pétition for review of referee's order 
allowing receiver's fées. The receiver was in possession of the prop- 
erty not more than six days. During that period the store was closed. 
If any purchaser offered himself, the receiver let him into the store, 
which on each occasion occupied only 10 or 15 minutes. This hap- 
pened not more than three times. The offer of 65 per cent, of the 
value of the stock f rom Raymond Bros., to whom it was finally sold, 
was secured through no effort of the receiver. He employed an attor- 
ney to prépare the few papers necessary and presented a claim for 
$200 for attorney's fées. This was eut by the référée to $75. He also 
presented a claim for $76.80 for his own services, which was reduced 
by the référée to $50. 

It does not seem to me that the receiver performed any such serv- 
ices, or carried on the business to any such extent, as would warrant 
the allowance of any larger fee than 2 per cent, on the first $1,000 and 
one-half of 1 per cent, on ail above $1,000, as provided in section 48d 
of the Bankruptcy Act. 

The order will be modified, to allow the receiver the sum of $24.20. 



SAN FRANCISCO BRIDGE CO. V. TJNITED STATES. 
(District Court, N. D. California, Second Division. October 9, 1913.) 

No. 15,574. 

1. UxiTED States (§ 70*) — Contkacts — Performance — Available Funds — 

Dt;ty of Coktractor. 

Where plaintiff, liaving a contract with the governinent for harbor ex- 
cavation at a specifled rate per cubic yard, was notifled by governinent of- 
ticers that tliere were only funds enough available to pay for 60,000 cubic 
yards, plaintiff was bound to heed the fact, and could not bind the gov- 
ernment by a larger excavation, but was equally entitled to excavate to 
the full extent specified under the directions of the government inspector 
and to pay for such amount. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 53; Dec. 
Dig. § 70.*] 

2. United States (§ 74*) — Habbob Excavation— Nature and Chabactee — 

Government' s Liability. 

Where plaintiff was directed by government Inspectors to make harbor 
excavations at specified places under contract with the government to 
make excavations lu the harbor at a specified rate per cubic yard, it was 
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no défense to the goveninient's liability tliat an excavation mnde at a 
certain point was uot witliiu tlie contract, because tlie flll which rendei'ed 
thework necessary was uot a natural one, but was occasioned througli 
the négligence of tlie city. 

[Ed. Note. — For other cases, see United States. Cent. Dig. § 57; Dec. 
Dig. § 74.*J 

At Law. Action by the San Francisco Bridge Company against the 
United States on a contract for harbor excavation. Judgment for 
plaintiff for part of the rehef demanded. 

Corbet & Selby, of San Francisco, Cal., for plaintiff. 
Thomas H. Selvage, Asst. U. S. Atty., of San Francisco, Cal. 

DOOLING, District Judge. Under plaintiff's contract with the 
government it was to receive 18.8 cents per ctibic yard for excavating 
in Oakiand harbor. On July 2, 1910, it was notified by letter that the 
available funds under the appropriation would permit only the excava- 
tion of 60,000 cubic yards in addition to what had already been exca- 
vated, and that the inspector in charge would give instructions as to 
where "it was desired to apply the work so as to obtain the best re- 
sults with the funds expended." The inspector directed certain excava- 
tions which amounted to 35,000 cubic yards in section D, 6,660 cubic 
yards near the Alaska Packing Company's dock, and 35,000 cubic 
yards at the foot of Fallon street. The plaintiff was paid for 41,660 
cubic yards, being the excavating doue in section D and near the dock, 
leaving the 35,000 cubic yards at the foot of Fallon street unpaid for ; 
this being the amount in suit. 

[1] It is true that plaintiff could not knowingly overrun the appro- 
priation and bind the government. But it is equally true that it was 
entitled to rely upon the statements of the officers in charge, who kept 
the accounts and should know the amount still available to be applied 
to the work on hand. When they informed plaintiff that there were 
funds enough to pay for only 60,000 cubic yards, it was incumbent on 
plaintiff to heed that fact, and if it excavated more than that quantity 
it did so at its own risk, and could not by so doing bind the government. 
But it was equally entitled to excavate to the fuU extent of 60^00 cubic 
yards under the direction of the inspector, and is entitled to pay for 
that amount. 

Plaintiff insists that, as the government officers were making the 
measurements, it relied upon them, and that if it overran the amount of 
available funds it was not its own fault, but the fault of such officers. 
Such claim, however, cannot avail. It had the means of knowing, and 
was bound to know, the amount of work doue by it, and must be held 
responsible for what it could and should bave known. 

[2] The government contends that the work done at the foot of 
Fallon street was extra work, not provided for in the contract, and that 
as the fin which rendered that work necessary was not a natural one, 
but was occasioned through the négligence of the city of Oakiand, 
plaintiff should look to the city for its pay. But plaintiff had no con- 
nection, either proximate or remote, with the city of Oakiand, and the 
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work donc and which is in dispute cornes fairly within the ternis of 
the contract, was donc at the instance of the inspector in charge, and 
must be paid for to the full extent of the 60,000 cubic yards that the 
plaintiff was advised before such work was commenced could be paid 
for ont of the available funds. 

For the excavation of 41,660 cubic yards plaintiff has been paid, leav- 
ing 18,340 cubic yards, at 18.8 cents, or $3,447.92, still due. For this 
amount judgment will be entered. The question of costs will be re- 
served. 



UNITED STATES ex rel. TREMAINE v. COMMISSIONER OF IMMIGRA- 
TION et al. 
(District Court, S. D. New York. October 17, 1913.) 

1. Alibns (§ 54*) — Exclusion— PowERs of Secretaky of Labor. 

The Secretary of Labor is not concluded by a ruling in favor of the 
admission of an alien immigrant, but may reverse such ruling. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
§ 54.*] 

2. Aliens (§ 49*) — Exclusion — Discrétion op Secretaey or Labob. 

Tlie Secretary of Labor may in bis discrétion order the déportation of 
an alien immigrant who Is under 16 years of âge, an orpban, and with- 
out money. 

[VA. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
§ 49.*] 

Habeas Corpus. Suit by the United States, on relation of Dorothy 
Tremaine, against the Comissioner of Immigration at New York. and 
the Secretary of Labor. Pétition denied. 

Charles E. Thorn, of New York City, for petitioner. 
H. Snowden Marshall, U. S. Atty., of New York City. 

WARD, Circuit Judge. The relator is an orphan child under 16 
years of âge, coming to this country, of course, unaccompanied by 
either parent. September 29, 1913, the board of inspection ordered 
her to be deported as a person liable to become a public charge. Oc- 
tober 3d, a rehearing having been granted by the acting commissioner, 
the board reaffirmed its original order. October 7th, on appeal, the 
Secretary of Labor directed the landing of the relator, upon Dr. and 
Mrs. Clark giving bond in the sum of $500 conditioned to adopt the 
child or to return her to England within one year, and that she should 
not become a public charge and should be kept in school in the mean- 
time. The bond was given and accepted by the immigration authori- 
ties. October 11, 1913, the Secretary of Labor changed his mind, 
affirmed the order of the board, and directed the relator to be deported. 

[1,2] I cannot agrée with the relator's counsel that the original 
order of the Secretary of Labor, which has been carried out, créâtes 
any estoppel or prevents the Secretary f rom changing his mind. This 
leaves only the question whether there was any évidence to support 
the finding of the board that the relator is likely to become a public 
charge. The fact that she is an infant and without money does tend 
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to support that charge, and it makes no différence whether I agrée 
with the conclusion of the board or not. Furthermore, being under 
the âge of 16 years and unaccompanied by either parent, it is at the 
discrétion of the Secretary of Labor to ôrder the relator to be de- 
ported, which he has done. 

The pétition for the writ is denied, and the relator remanded. 



In re BURR MFG. & SUPPLY CO. 
(District Court, E. D, New York. Noveiiiber 4, 1913.) 
Bankbuptcy (§ 2()9*) — Setting Aside Sale of Peopekty by Tku.stee. 

A sale of property by a trustée set aslde and a new sale ordered on 
conditions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. § 269.*] 

In the matter of the Burr Manufacturing & Supply Company, bank- 
rupt. On motion to set aside sale. Granted on conditions. 

Franklin Taylor, of New York City, for purchaser. 

Rambaut & Wilson, of New York City, for second mortgagee and 
another. 

B. Foody, Jr., of New York City, for third mortgagee. 

Henry A. Blumenthal, of New York City, for trustée. 

CHATFIELD, District Judge. The original order of sale was 
not correct in form, the proof of notice of sale is indefinite, and, while 
it makes a prima facie compliance with the law, yet the notices do not 
seem to hâve been received. iVs the parties had appeared in the pro- 
ceedings, they should bave been served personally or by attorney rather 
than by mail. The "sale" was only a receipt of bid by the auctioneer, 
and, if ail the facts now shown'had been presented to the court, it 
would seem that the sale would not hâve been confirmed. Further the 
order of confirmation was not on notice to the parties whose rights 
were eut off. Ail steps since that bave been predicated on that order 
or on defaults by Myers, who (under the title of "trustée" but in fact 
exercising no légal trust) surrendered the security (mortgage and 
pledged stock), later tried to withdraw that surrender, and at ail times 
has intervened to opjxDSe everything except those applications which 
were made by the attorney for the trustée in bankruptcy, who acted as 
his attorney in proving the daim which he now seeks to withdraw. 

One Hughes, who was largely interested in, the third mortgage, has 
acted as agent for the second mortgagee and has attempted at ail times 
to force a foreclosure in the state court and to prevent confirmation 
of sale herein. But he also, as agent for the second mortgagee, swore 
that the security for that was insufficient and made no attempt to pro- 
tect the third mortgage in Avhich he was interested, and this proceed- 
ing was based upon an appraisal by the broker who made the. bid for 
the présent purchaser. 

The court is unwilling to find an estoppel where there are so many 
conflicting equities and where the purchaser was told at the sale that 
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his bid would not be accepted. On the other hand, there is no reason 
why Haff, Hughes, and Myers should be allovved to withdraw the sur- 
render of their security and their gênerai proof of claim. Nor should 
Mr. Myers be relieved of his defaults if he merely seeks now to drive 
a better bargain than he before thought possible. 

The court will set aside the sale and ail proceedings based there- 
on and order a new sale of the title of the bankrupt to the property, 
free and clear of ail liens, on ten days' notice, if Mr. Haff or Mr. My- 
ers or Mr. Hughes deposit, within three days, the suni of $500 (to 
cover expenses if no sale be confirmed and to cover in that event what 
may be allowed to Mr. "Porter) and will agrée to bid or produce a bid 
of not less than $7,500 (they hâve offered to bid $8,500) and consent 
to hâve the balance over liens and expenses go into the estate gen- 
erally. The sale to be subject to confirmation, and no bid is to be con- 
sidered of less than $7,500. Otherwise the motions to set aside pro- 
ceedings and to withdraw proof of claim will be denied and the mo- 
tion to punish Myers for contempt will be granted. 



BEN LEVY CO. v. TETLOW. 

(District Court, E. D. Pennsylvanla. November 28, 1913.) 

No. 1,059. 

Trade-Marks and Trade-Names (§ 95*) — ^Uivfaik Compétition— Gbodnds 
roB Relief. 

To authorize the grantlng of an injunctlon to restrain uufalr com- 
pétition by the alleged imitation of complainant's packages containlng 
face powder, wliere the maker's name appears on each package, it is not 
suflicient that complainant's and defendant's boxes are of the same size 
and shape, but there must be such reseniblance between them as is likeiy 
to deceive ordlnary purehasers, exercising such care as is couimonly 
used in purchasiug such articles. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. § 95.*] 

In Equity. Suit by the Ben Levy Company against Clara Tetlow, 
trading under the name of the Tetlow Manufacturing Company. On 
motion for preliminary injunction. Denied. 

Arthur v. Briesen, of New York City, and Henry P. Brown, of 
Philadelphia, Pa., for complainant. 

Augustus B. Stoughton, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. In the state of uncertainty disclosed 
by the record upon the présent motion, a preliminary injunction must 
be denied. The similarity in size and shape of the boxes used by the 
défendant in packing her powder to those of the plaintiff cannot be 
doubted, but without more that would not entitle the plaintiff to the 
relief asked for. The plaintiff relies, in connection with the similarity 
in the boxes, upon the similarity in design, ornamentation, and manner 
of labeling and lettering the boxes. There is a similarity in the gên- 
erai appearance of the packages of the respective parties in thèse re- 
spects, but there is so much substantial différence in the détails that a 
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careful purchaser, familiar with the plaintifï's powder, would not be 
misled into purchasing that of the défendant. There can be no risk of 
déception as to purchasers buying the plaintiff's powder by name, as 
the defendant's trade-names plainly appear upon her packages. The 
question is : Do they bear such resemblance as is hkely to impose on 
ordinary purchasers, exercising such care only as is commonly used in 
purchasing such articles? Van Camp Packing Co. v. Cruikshanks 
Bros. Co., 90 Fed. 814, 33 C. C. A. 280; Pfeiffer v. Wilde (C. C.) 102 
Fed. 658. 

There is no évidence to satisfactorily establish a conclusion that the 
ordinary purchaser of face powder relies upon the gênerai appearance 
of the packages rather than upon the name under which the article 
is sold, and would therefore be misled into purchasing powder of the 
défendant upon the réputation of that of the plaintifï, and there is no 
évidence' as to any purchaser having been so misled. As stated in the 
syllabus of the case of Fairbank Co. v. Bell Manufacturing Co., 77 
Fed. 869, 23 ce. A. 554: 

"In applylng the test recoguized by the authorities, namely, the likelihood 
of déception of an 'ordinary purchaser exercising ordinary care,' regard 
must be had to the class of persons who purchase the partieular article for 
consumption, and to the clrcumstances ordinarily atteudliig their purchase." 

As was said by the Suprême Court of New York in Morgan v. Trox- 
ell, Manual of Trade-Mark Cases, Cox, Case 674 : 

"Very broad scene-palntiug will deceive an ignorant, thoughtless, or credu- 
lous domestle, looking for an article in comnion and dally use, and of no 
partieular interest to her personally. The sanie kind of déception would be 
instantly detècted by an intelligent wouian of the world, looking for her 
favorite perfume, soaj), or dentifrice, or by a nian of luxurious tastes, in- 
quirlng for some spécial brand of Champagne." 

It is not shown with any sufficient degree of certainty whether the 
féminine purchaser of face powder ordinarily relies upon the name of 
her favorite make of this toilet article, or relies entirely upon the gên- 
erai appearance of the package. In view of the uncertainty of the 
évidence bearing upon that question, it is unnecessary to consider other 
aspects of the case raised upon the defendant's brief. 

The motion is denied. 



THE ELIZABETII. 

(District Court, N. D. California, First Division. October 21, 1913.) 

No. 15,452. 
Maritime Liens (§ 65*) — Suit to Exfouce Lien eob Kepaibs — Set-Off. 

That one niaking rejialrs on a vessel estiiuated that it would take "about 
a week" does not auiouut to a coutract to complète tlie work within that 
time, which entitles tlie owner to a set-off as damages in a suit to enforce 
a lien for the repairs, beeause they were not linished witliin that time. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 103 ; Dec. 
Dig. § 05.*] 

In Admiralty. Suit by the Christie Machine Works against the tug 
Elizabeth. Decree for libelant. 
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McGowanSi Westlake, of San Francisco, Cal., for libelant. 
R. F. Mogan, of San Francisco, Cal., for respondent. 

DOOLING, District Judge. This is a libel for repairs to the tug 
Elizabeth; the repairs amounting in value to $515.20. The amount 
and value of the work is not disputed by claimant, but a set-off of 
$200 is claimed as damages, because the work was not done within the 
stipulated time. 

It is well settled that damages may be recovered for failure to finish 
a structure, or repairs thereon, withij; the time agreed ; but the évidence 
hère shows no such agreement to perform the work within a stipulated 
time as would render the libelant liable for damages for failure so to 
do. The most that can be said of the testimony in favor of claim- 
ant is that it shows that libelant's manager estimated that it would 
"take him about a week" to perfor^n the work required ; but there 
is nowhere any testimony tha|; he agreed to perform the work within 
that time, and he himself testified positively that he did ndt. Such be- 
ing the state of the évidence, libelant is entitled to a judgment for the 
full amount sued for. . : , ■ 

Let a decree be entered for the sum of $515.20 a^d'CGsts. 



THE EKSKINE M. PHELPS. 

(District Court, N. D. California, First Division. Septfember 12, 1913.) 

: No. 15,406, 

;SiHPPiNG (§ 132*)— Suit foe Damaçje to Cargo— Pleadino. 

In a suit to recover for damage to cargo, an allégation in the answer 
that the damage was'from dangers of the seas, which were excepted in 
the bill of lading, œust state the fact.s relied on to bring the case within 
such exception. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by the Crâne Company against the ship Er- 
skine M. Phelps. On exceptions to answer. Exceptions sustained. 

Denman & Arnold, of San Francisco, Cal., for libelant. 
Andros & Hengstler, of San Francisco, Cal., for claimant. 

DOOLING, District Judge. The matter excepted to is as follows: 
"If it be true that the articles mentloned were damaged, the said damage 

was caused by a cause excepted in the bill of lading in article 4 of said libel 

referred to, to wit, the dangers of the seas." 

The grounds of the exception are that the matter excepted to is 
imperf ect, unçertain, insufficient, and evasive for the reason that it 
does not appear therefrom by what particular danger of the sea the 
said goods were damaged. 

_ It is a gênerai rule of pleading that a party relying upon an excep- 
tion must state the facts which bring bis case within the exception. 
The dangers of the sea are many and varied, and it should appear to 
the court from a statement .of facts that the matters relied upon as 
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constituting dangers of the sea do corne within that category. It does 
uot so appear, nor does it appear at ail just what is relied upon as a 
défense. It is claimed that this is the usual method of pleading in this 
court. As to this I am not advised, but an examination of reported 
cases has disclosed to me no pleading in this form and very many 
where the matters relied upon are set out at length. I think this the 
better practice. Thé information is generally solely within the knowl- 
edge of the claimant. Both the libelant and the court should be in- 
formed by the answer just what matters the claimant will rely upon 
as constituting the dangers of the sea exempting him from liability. 
The exceptions to the answer will be sustained, and claimant al- 
lowed, if he so désire, to amend the answer to conform to thèse views. 



THE J. L. LUCKENBACH. 

(District Court, N. D. California, First Division. November 6, 1913.) 

No. 15,063. , 

Shipping (§ 141*) — Damage to Cargo — Liability of Vessel. 

Uuder a bi.ll of làding which exempts the vessel froin liability for in- 
ternai or other breakage or rnst of metals, slie cannot be held liable for 
damages to articles of hard«'are from breakage or rust, witliout proof that 
it resulted from négligence of the carrier. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 493, 497-499; 
Dec, Dig. § 141.*] 

In Admiralty. Suit by thé Pacific Hardware & Steel Company 
against the steamship J. L. Luckenbach. Decree for respondent. 
Charles A. Strong, of San Francisco, Cal., for libelant. 
McCutchen, Olney & Willard, of San Francisco, Cal., for claimant. 

DOOLING, J. Libelant sues to recover $1,283.02, with interest 
from the date of the filing of the libel for damages alleged to hâve 
been suffered by certain merchandise shipped from New York on the 
steamship J. L. Luckenbach in good condition and delivered at San 
Francisco in a damaged condition. The receipt of the merchandise 
in a good condition and its delivery in a damaged condition are ad- 
mitted by claimant, but exemption from liability is claimed by reason 
of the following provision in the bill of lading: 

"The ship shall not be âccountable for leakage, Internai or other breakage,, 
rust of metals, chaflng of unpacked merchandise, or splits in lumber." 

The proofs on the part of libelant show that some of the merchan- 
dise, consisting of varions articles of hardware, ' were received in a 
badly damaged condition; the damage to some'of the articles having 
been occasioned by bréâkagé and to others by rust. The manner in 
which the articles were broken is not shown, and the only évidence as 
to the rust is that it was caused by water. ' Ail of the damage shown,. 
having been occasioned by breakage ot rUst, comes within the exemp- 
tion in the bill of lading, and libelant cannot recover therefor, without 
proof that the breakage and rust were due to the négligence of claim- 
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ant or hîs agents. Once it is shown that the damage arose from one 
of the excepted causes, whether this proof is made by libelant or by 
claimant, the biirden is then upon the shipper to establish that the nég- 
ligence of the carrier takes the case out of the exception. No such 
proof was presented hère ; the Hbelant being content to rest upon proof 
of breakage and rust from water. Neither of thèse shows any neg- 
Hgence on the part of the carrier. 

The ship cannot be held accountable for "internai or other breakage 
or rust of metals." This is the covenant, and it is broad enough to 
include, not only rust occasioned by dampness of the atmosphère, but 
rust occasioned by water as well. 

The damage td the goods falling wholly within the terms of the ex- 
ception, and there being no proof of négligence on the part of the 
■carrier, the libel must be dismissed; and it is so ordered. 



In re JIcPHEE. 
(District Court, E. D. Pennsylvania. November 29, 1913.) 

No. 9,886... 

.Aliens (§ 68*) — -Naturalization— Construction of Statute. 

The eertlflcate from the Department of Labor, which an applicant for 
naturalization is requlred to flle with his pétition by Naturalization Act 
June 29, 1906, e. 3592, § 4, 34 Stat. 596 (U. S. Comp. St. Supp. 1911. p. 
529), showing the date, plape, and manner of his arrivai, is not necessarily 
the same certiflcate which it is provided by section 1 (U. S. Comp. St. 
Supp. 1011, p. 124) shall be issued to an immigrant on his reglstry by 
the Commissioner of Immigration, nor need it be made up from the record 
of his registry, slnce he may be admitted to citizenship on proof of the 
requlsite facts, although he did not corne into the United States through 
a regular port of entry. 

■ [Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. § 68.*] 

In the matter of the pétition for naturalization of George McPhee. 
Pétition granted. 

Jérôme C. Shear, Chief Naturalization Examiner, of Collinswood, 
N. J., for the United States. 

THOMPSON, District Judge. The objection of the Naturalization 
Examiner to the granting of the pétition for naturalization in this 
case raises the identical questions considered by Judge Orr in the 
Western district of Pennsylvania in the case of In re Schmidt, 207 
Fed. 678. Aside from the desirability of conformity with the décisions 
of the courts in this circuit, I entirely concur in the reasoning and con- 
clusions of Judge Orr in that case, in which Judge Young concurred. 

It is therefore ordered that the prayer of the pétition be granted. 
The petitioner may be admitted to citizenship on taking the proper 
oath at a naturalization hearing in this court. 
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In re WALKER. 

(District Court, N. D. California, First Division. September 22, 1913.) 

No. 7,559. 

Bankkuptct (§ 413*) — Disciiarge — Sufficiency of Objections. 

Ainended .spécifications of objection to the (Uscliarge of a bankrupt hcld 
insufflcient, and a demurrer tliereto sustaiued witlioiit leave to anieud. 

[Ed. Note.^For otlier cases, see Baukruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dig. § 413.*J 

In the matter of John J. Walker, bankrupt. On demurrer to amend- 
ed spécifications of objection to discharge. Demurrer sustained. 

Chas. F. Craig and J. Early Craig, both of San Francisco, Cal., for 
bankrupt. 

Olin L. Berry, of San Francisco, Cal., for opposing creditors. 

DOOLING, District Judge. The bankrupt having petitioned for 
his discharge, the Royal Investment Company has filed its objections 
to such discharge, to the spécifications wherein the bankrupt demurs, 
the demurrer to a previous obj.§ction having been sustained. The court 
is inclined to the belief that this opposition is based more upon the 
character of the business conducted by the opponent than upon the 
false représentations of the bankrupt. The schedule shows that the 
notes of opponent bear interest at 10 per cent, per month. In such 
case the court will not go out of its way to assist opponent in keeping 
alive such a usurious contract. 

The spécifications herein are insufficient, and, as opponent has al- 
reàdy been allowed once to amend, the demurrer thereto will be sus- 
tained, without leave to amend. 

♦For other cases see Bame toplc & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GOLDSTEIN v. SCRAXTON RY. CO. 

(Circuit Court of Appeals, Third Circuit. December 9, 1913.) 

No. 1,774. 

Carkiebs (§ 320*) — Action for Injury to Passengeb -^ Street Railroad — 
Questions eor Jury. 

Plaintiff was a passenger on a street car of défendant, sitting next a 
window, and wlien a meeting car passed on the adjoinlng track his arm 
was struck and broken. There were tliree horizontal rods running across 
tlie front of the window. Several passengers in the car testiiled that 
plaintlfC was resting his arm on the window sill, wlth his head on his 
hand, and that when the meeting car passed they heard a scraping sound 
along the slde of their car. Held, that such évidence tended to show nég- 
ligence ou the part of défendant, and might ralse a presumption of such 
négligence, which would shlft the burden of proof, and should hâve gone 
to the jury, and that It was error to grant a compulsory nonsuit. 

[Ed. Note.— For other cases, see Carriers. Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dig. 
§ 320.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by Wolf Goldstein against the Scranton Railway Com- 
pany. Judgment for défendant, and plaintif? brings error. Reversed. 

R. L. & L. M. Levy, of Scranton, Pa., for plaintiff in error. 

Walter L. Hill and Everett Warren, both of Scranton, Pa., for de- 
fendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This case cornes before us on a writ of er- 
ror to the action of the court below, in refusing, upon the motion of 
the plaintiff, to strike off a judgment of compulsory non-suit. The 
material f acts disclosed by the record are as follows : 

The défendant company was engaged in the opération of a Sys- 
tem of street railways in the city of Scranton and state of Pennsyl- 
vania, and on or about the 18th day of July, 1912, operated as part of 
its System certain double tracks situate upon Madison avenue in the 
said city. On that day, the plaintiff, Wolf Goldstein, was a passen- 
ger on one of defendant's cars, about 10 o'clock in the evening. The 
car was what was known as a closed car. The seats on one side — the 
left side, facing the front of the car and next to the track upon which 
cars were moved in the opposite direction — were arranged like those 
in an ordinary railroad coach, designed to be occupied by two per- 
sons each, and stood at right angles to the side of the car. On the op- 
posite side was a long seat running longitudinally. The plaintiff board- 
ed the car in the central part of Scranton, to ride to his home in the 
suburbs. He took a seat on the left-hand side, the third from the 
front. There was no one else in the seat and, the weather being warm, 
he sat next to the window, which was open, with this left arm or 

*For other cases see same tople & § number in Dec. & Am. Digs. 1907 to date, & RepT ladexes 
209 F.— 10 
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elbow resting on the sill. Along the outer edge of the wall of the 
car were three small horizontal iron guard rods that ran the entire 
length of the car, several inches apart, past ail the Windows, the low- 
est being a few inches above the sill. The car proceeded out Madison 
avenue, on wliich are two tracks of the défendant company, and at 
a certain point on said avenue was passed by another car of the de- 
fendant, of the same type, on the adjacent or inbound track and travel- 
ing in the opposite direction. When the fronts of the cars were op- 
posite each other, there was a sound which some of the plaintiff's 
fellow passengers, who were called as witnesses, testifîed was like a 
scraping sound against the side of thexar in which they were riding, 
and the plaintiff , with a cry of pain, was seen to f ail over on his seat. 
His arm had been broken. Plaintiff was a traveling salesman and ac- 
customed to ride on street cars. 

One of the passengers, William Page, testifies that he was in the car 
with the plaintiff at the time of the accident, and was sitting on the 
left side thereof (the same side on which plaintiff was sitting) and close 
behind him ; that he knew the plaintiff ; that there were not maiiy peo- 
ple in the car and that, "as we were going up the hill on Madison 
avenue, there was a Moosic Lake car coming down, and I heard a 
scraping the minute the two cars met together ; they scraped ail the 
way down along the whole length of the car, and I heard Mr. Gold- 
stein holler after the car passed" ; that he (Page) made an exclamation 
when he heard the scraping; that "when I heard Mr. Goldstein hol- 
ler I went up and recognized him." In answer to the question, "Did 
you look out of the window to see where the Moosic Lake car was, with 
référence to your car?" he answered: 

"Why it went by, and I went llke that when it went by (iudlcatlug). Q. 
Why dld you go like that? A. Because the car was so close to me. Q. So 
close to you? A. Yes, it certainly was." 

He also testifies that he helped take plaintiff to the hospital, where 
it was found that his arm was broken in two places, and that there 
was a bruise on the elbow. 

Another passenger, Davis R. Davis, after testifying that he oc- 
cupied a seat directly behind the plaintiff, and describing the latter's 
position in the car, with liis left elbow resting on the wiijdow sill and 
his head. on his hand, replied to the question, "Tell us what you saw 
take place," as foUows: , ,, . 

"1 was sitting just the same as I am now, about, and I could hear some 
noise coming in the opiiosite direction, as if there was soniething rattling on 
the car, and I movèd In, you know, and with that, the car passed and 
struck me." 

This testimony, on motion of defendant!s counsel, was struck out by 
the learned judge of the court below, ; No reason is given therefor, but, 
as we think it was properly partof the res gestse, we hère recite it as 
évidence entitledto considération on the motion for a non-suit. He 
says he heard the plaintiff cry out and saw him double up in pain, 
just after.the, car passed. ^ : , .^; 

Another witness, Frances Burke, who, with two . other young wo- 
men, was riding in the car on the night of the accident, testified that she 
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was sitting right across the car from the plaintiff, facing towards him. 
She says the plaintiff had his arm on the window sill and that his head 
was leaning on his hand ; that she saw something from the other car 
flash along and strike plaintiff ; that she could not tell what it was, 
but that as it went along it flashed, whatever it was ; that she saw the 
plaintiff fall over on his side and cry out; that the Moosic Lake car 
seemed quite close, but she could not see how close; that she heard 
a noise as the car passed, but she could not tell what it was. 

One of her companions, Loretta Campbell, who was sitting also 
across the aisle from the plaintiff, testified that she remembered a car 
coming towards the city, between Mulberry and Pine, on Madison, 
and the "conductor of our car was on the front platform, and what- 
ever struck the car, when it did strike, he came rushing in and wanted 
to know who was struck." She testified that she "saw the car pass 
and it was going at an awful rate of speed and something struck the 
car" in which she was; that she heard "an awful scraping sound" 
as the two cars were passing; heard the plaintiff cry out as the car 
passed. 

Regina Campbell, the other of the three young women, testified to 
about the same effect; that the plaintiff was sitting with his arm on 
the sill and his head on his hand ; that she noticed the other car pass- 
ing and heard the scraping sound and then the cry of the plaintiff. 

Plaintiff himself testified that he saw the Moosic Lake car approach- 
ing him, before it struck, and that he was under the impression that 
the end or corner of that car struck the car in which he was riding, 
and iriflicted the injury complained pf upon his arm. The testimony 
tended to show that the plaintiff was struck just as the motorman on 
the other car passed the window at which he was sitting. 

Under a stipulation of counsel, the déposition of one Joseph E. 
O'Malley was taken by the défendant and read in évidence. He was a 
passenger on the Moosic Lake car, the car going in the opposite direc- 
tion to that in which the plaintiff was riding, and which it is alleged 
collided therewith, or in some way caused the injury complained of. 
He said that while the car was on Madison avenue, about Vine street 
or near Vine street, just as another car was passing, he heard somebody 
shout "Oh," and a dull thud at the same time, and that the noise 
came from the outside of the car in which he was riding; that he 
was sitting in the back of the car and the noise appeared to come from 
the front. He also testified that on the arrivai of the car at its desti- 
nation, he, with some other persons, went to look at the car in which 
he, the witness, was riding, to see what had happened, but that he ob- 
served nothing on the side of the car to indicate any collision ; that no 
scratches or abrasions appeared thereon. But this was not the car in 
which plaintiff" was injured. 

If a collision of the two cars, as alleged by plaintiff, is not so sup- 
ported by the évidence as to constitute, as a matter of law, a prima 
facie case for the plaintiff, it at least tends to show négligence on the 
part of the défendant ; that is, it tends to show that there was either 
an actual collision between the front end of the Moosic Lake car and 
thé near side of the other car, or that something was negligently al- 
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lowed to protrude from the front end of the Moosic Lake car and 
corne into contact with the other car and the plaintiff's arm, which is 
the same thing. 

It seems to us that the évidence was such that reasonable men might 
or might net draw that concKision therefrom. If, in the opinion of the 
jury, the weight of the testimony inclined to the side of estabhshing 
such a collision, then it would be a "happening in the course of the 
conduct of the business of the défendant out of the ordinary routine 
of that business, when properly conducted, upon which the presump- 
tion of négligence would rest," throwing upon the défendant the bur- 
den of making some explanation of the same that would rebut that 
presumption. Irvine v. D., L. & W. R. R. Co., 184 Fed. 664, 669, 106 
C. C. A. 600. _ . _ . 

From the évidence thus :Summârized, we think the learned judge of 
the court below was in error in granting a compulsory non-suit. " The 
judgment of the court below is therefore reversed, with an order for 
a venire de novo. 



In re SÏIGER. 

D. C. ANDREWS & CO. v. OSBOENE. 

(Circuit Court of Appeals, Tliird Circuit. Deceuiber 4, 1913.) 

No. 1,736. 

Bankruptcy (§ 214*) — Equitable Lieks— Sufficiency of Evidence to Es- 

tablisii. 

Claiuiants filed a pétition witli tlie référée, claiming a lien on banli- 
rupt's accounts receivable under a writteu assignmeut èxecuted withiu 
four montha prior to the baiiliruptcy. Tliey aftei'wards amended the pé- 
tition asserting a lien under au oral agreenient made before the four 
' months' period. The évidence disclosed only that at that time there had 
beeu gênerai talk of the bankrupt's securing claimants "with assigned ac- 
counts," but no spécifie accounts were spoken of, and no definite agree- 
nient was niade by bankrupt to do so, and no notation of such an agree- 
nient was made on hls books, but lie contiuued to treat the accounts as 
his own and use their proceeds in lus business. Bcld that, under the 
strict proof required by the courts of equity, such évidence was not suffl- 
cient to establish an e(iuitable lien. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 320, 324-327, 
343, 344 ; Dec. Dig. § 214.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

In the matter of Augustus K. Stiger, trading as the Stiger Manu- 
facturing Company, bankrupt. From an order denying their claim 
to the proceeds of bankrupt's accounts receivable, D. C. Andrews & 
Co. appeal. Afhrmed. 

For opinion below, see 202 Fed. 791. 

Sigmund Solomon, of New York City (David C. Myers, of New 
York City, of counsel, and Joseph H. Kutner, of New York City, on 
the brief), for appellants. 

Bilder & Bilder, of Newark, N. J. (Nathan Bilder, of Newark, N. 
J., of counsel), for appellee. 

*For other cases see same toplc & § NUMBrîK :ii Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal by the petitioners, D. C. 
Andrews & Co., from an order of the court below, sitting in bank- 
ruptcy, reversing an order of the référée herein, which granted the 
prayer of the petitioners for an order on the trustée in bankruptcy to 
pay to the petitioners the sum of $4,158.81 out of the funds in his 
hands. 

The petitioners had been doing business with A. K. Stiger, the bank- 
rupt herein, for sonie time prior to January, 1911. At that time, 
Stiger was indebted to the petitioners in excess of the sum of $6,- 
000.00, for goods sold and delivered, and in Deceniber, 1910, an exten- 
sion of two years therefor had been given to him. In the middle of 
January, 1911, the question of further sales by the petitioners to 
Stiger came up, and conversations in regard thereto were had by one 
of the members of the petitioners' firm and Stiger, and also with his 
représentative. The spécifie conversation relied upon by the appellants 
is not testified to, but Mr. Whitehouse, one of the members of the 
firm of D. C. Andrews & Co., the petitioners and appellants herein, 
testifies to what he considered a gênerai understanding. The conver- 
sation is alleged to bave been with Mr. Stiger, the bankrupt, or Mr. 
Thompson, his représentative, and occurred on or about the 19th of 
January, 1911. The material parts of Mr. Whitehouse's testimony 
is as foUows : 

"Q. What was the conversation with Stiger in January, 1911? 

"A. With référence to selling merchaiitllse? 

"Q. Yes. 

"A. We went into the matter of supplying him with further merchandise ; 
vve told him we would sell them merchandise, but they would hâve to secure 
us against loss. 

"Q. For those future sales? 

"A. Yes. 

"Q. Do you linow tlie exact aniount due to your flrm by Stiger at that time? 

■'A. Not exactly, for the moment, no. 

"Q. But it was upwards of it;(i,00O, was it not? 

"A. Yes, sir; that is rlght. 

"Q. When you and Stiger iiad this tallv, what was done after the talk with 
référence to putting it in shape? 

"A. 1 don't quite understand that question. 

"Q. What was doue in référence to putting the talk into the form of an 
agreemeiit ? 

"A. When we had the merchandise ready for delivery, I drew up a form of 
assigiunent which I submitted to Stiger and Thompson, and there were some 
objections to Its form, and they arrauged to hâve another asslgnment drawn 
up and there was considérable talk as to that. ïhen an asslgnment was sub- 
mitted to me, and I made some corrections or suggestions, and finally we had 
one drawn up wliich was mutually satisfactory. 

'•Q. Thèse are the papers which are in évidence, marked Exhibits P — 1 and 
P— 2? 

"A. Yes ; dated February 17th. 

"Q. So that the matter of actually putting into writing the agreement ran 
along for some time? 

"A. Some weeks, yes. 

"Q. What was the conversation in January, perhaps that Is the best way to 
put It? 
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"A. I cau't glve the Verbatim conversation, but tlie material points of tho- 
conversation were tliat vve would sel! tiiem some goods if they woiild secure ns 
uwiinst loss. 

•■Q. How? 

"A. With assigned aecounts. 

"Q. What assigned aecounts? 

"A. Assigned aecounts for merchandise they might well, aecounts recoivalde 
created. Ail the aecounts receivable they would create they were to secure 
us with, except those which they had to assign to the National Butchers' & 
Drovers' Bank for pay roll. 

"Q. This talk was in Jaiiuary, 1911? 

"A. Yes. 

"Q. And a paper agreement to carry that out was drawn fîrst by you? 

"A. On Jauuary 19th, we coufirmed a sale to thein, in which we stated it 
was uuderstood we were to liave security. 

"Q. ïou niean on January 19 th they picked out some goods, purehased 
soine — 

"A. They dldn't pick them out ; vve contracted for future delivery, 

"Q. And on January 19th you wrote them a letter? 

"A. Yes, sir." 



The letter referred to is as f oUows : 



"New York, January 19, 1911. 



"Messrs. A. K. Stiger & Co. Newark, N. J. 

"Oentlemen : In confirmation of 'phone conversation with your Mr. Stiger 
to-day, we hâve sold you about 30 tous pf ïumaco ivory nuts at 5% cents per 
Ib., agalnst your 60 days' note and as collatéral security, a private assignnient 
of sufficieut outstanding aecounts receivable to keep the above covered. The 
nuts are due sometime this nionth. 

"We thank you for the order and remain, 

Yours very truly, [Slgned] D. C. Andrews & Co," 

On cross-examination, Mr. Whitehouse said, in answer to the ques- 
tion: 

"Q. They vranted more merchandise; what did you say? 

"A. That we would give them more, but inasmuch as we had allowed our 
past indebtedness to go on and be paid at some future time, that we did not 
want to be involved in any further loss and we would hâve to be socured for 
any further merchandise. 

**»•*♦♦*»» 

"What was your purpose in wanting security; afrald if you dldn't vou 
might loseV 

"A. Pîxaetly. 

"Q. And you were unwilling to extend any further crédit, except upon se- 
curity ? 

"A. Yes. 

"Q. Now what did Thompson and Stiger say to that? 

"A. They agreed to give us security. 

"Q. What klud of security was talked about? 

"A. Assigned aecounts. 

"Q. Any spécifie aecounts mentioned? 

"A. AU aecounts over and above those assigned to the National Butchers' 
& Drovers' Bank for pay roli." 

The testimony of Mr. Thompson, gênerai manager of Stiger & Co., 
is as follovvs : 

"Q. Were you présent at the conversation of January, 1911, testifled to by 
Mr. Whitehouse? 
"A. Yes, the flrst conversation was had with me. 
"Q. lu January, 1911 ï 
"A. Yes, sir. 
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"Q. Do you renieiuber about the date? 

"A. I sliould thiuk somewhere about the lOth ; between the lOth and 15tli." 

In answer to the question, "What was the conversation?" he said: 

"A. At the tlme of the signing of thiw first agreement (whereby wltuess be- 
came luanager for Stiger) there was uo thought of aiiy agreement of this sort 
being made, but they (petltioners) conteuded that there was belng a larger 
crédit given aud they had exteuded thelr account for two years, and if they 
were going to give further crédit to the company they thought they ought to be 
«ecured. 

"Q. The first it was mentioned was in January, 1911 î 

"A. Tes. 

"Q. At tbe time the niits were,-to be purchased? 

"A. ,Tnst al)out that period. 

"Q. What did they say about wanting security ; what was the conversation? 

"A. AVliy they said they thought they ought to be secured, just as I told 
you, on account of already being in $0,000. 

**♦*♦♦**** 

"Q. Wliat did you say to them when they asked for security for the pur- 
cliase then to be niadeV 

"A. I said 1 thought they ought to hâve the securitj-, if they would carry 
out that agreement. 

"Q. You agreed to it? 

"A. Yes, 
** ♦ • » * • * •• 

"Q. No niatter when delivery was made. it was made in pursuance to this 
understanding and agreement you and J\Ir. Stiger had with Mr. Whitehouse on 
or al)out January 15t!i. 1911; is that riglit? 

"A. I thinli that is my understanding." 

It is tipon this testimony that the appellants now rely for the estab- 
Hshment of an équitable assignment of the acçounts or bills receivable 
then outstanding and af terwards accruing up to the date of the bank- 
ruptcy and to impress upon the proceeds of those acçounts, or any of 
them in the trustee's hands not appropriated by a previous assignment, 
in due form, to the National Butchers' & Drovers' Bank, a lien or 
property right in favor of the appellants. Before discussing the efïî- 
cacy of the testimony, as to what occurred between the parties on or 
before the 19th of January, 1911, as set forth above, to establish of 
itself, the équitable assignment contended for by the appellants, it is 
necessary to consider briefly the history of the transactions between 
the parties subséquent to that date, and for this purpose we quote 
from Judge Rellstab's summary of the case, the following: 

"So far as the testimony discloses, no formai wprds of trajisfer In prœseuti 
were usëd on such occasions, nor any, that a writlhg formally evidencing such 
agreement was to be executed ; but the subséquent conduct of the parties, 
l'atlier thau any tes,tifled-to express words, shows that a more formai agree- 
ment was contemplated liy them.'' 

The learned judge then recites the letter of January, 1911, from the 
petitioner to the bankrupt, which we hâve quoted above. He then 
says : 

"The letter of February 7, 1911, following the last sale of merchandise. 
states, '^Ye had expected to hear from you to-day with the form of assignment 
agreement, and it you hâve not given this uuitter your . attention we most 
Ivindly ask that you do so immediately, as we woiiid like to hâve this inatter 
put in shape in accordance with tbe terms ôf sale^'^ ' '\Vhitehou5iè', in answer to 
the question, what was done in refei'enee to putting the talk into the form 
of au agreement, said: 'Wheu we ha<i the merchandise ready for delivery, I 
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(Irew up a form of assigiiraent, which I submitted to Stiger and Thompson, 
and there were sonie objections to its form, and they arrangea to hâve an- 
other asslguuieut drawn up, and there was considérable talk as to that. ïlien 
an asslgnnient was submitted to me and I made some corrections or sugges- 
tions, and flnally we liad one drawn up which was mutually satisfactory.' " 

The assignment hère referred to is dated the 17th day of Febru- 
ary, 1911, and is accompanied by an agreement of the same date. It 
was a tripartite agreement between D. C. Andrews & Co. (the appel- 
lants), of the first part, Augustus K. Stiger, doing business under the 
firm name of Stiger Mfg. Co. (the bankrupt), of the second part, and 
Charles O. Thompson, of the third part. After prefatory récitals at 
considérable length, the agreement proceeds as follows: 

"First : The party of the first part hereby agrées to sell and deliver to the 
party of the second part from tlme to time hereafter certain végéta ble Ivory 
nuts and raw materlal and to accept therefor the regular form notes duly 
signed by the party of the second part and counterslgned by the party of the 
third part as manager payable sixty (60) days aftcr date of invoices for the 
amount of each sucli invoice, and if required by the party of the second part, 
agrées to glve an extension of thlrty (30) days on each note from the maturlty 
thereof, and Interest for said thirty (30) days shall be eharged by the party 
of the flrst part on each note, which Interest shall be paid tliereon by the 
party of the second part. 

"Second: The party of the second part hereby agrées to give to the party 
of the flrst part hls regular form notes, duly signed by him, and counter- 
slgned by the party of the third part as manager, for ail vegetable ivory nuts 
and raw materlal purchased by him from time to time hereafter from the 
party of the flrst part, payable sixty (60) days after date of invoices for the 
amount of each such invoice, it being understood and agreed that an exten- 
sion of thirty (30) days from the maturlty of each note shall be given by the 
party of the first part, if required by the party of the second part, and that 
interest for said tliirty (30) days shall be eharged by the party of the flrst 
part on each note which interest shall be paid thereon by the party of the 
second part, 

"Third : The party of the second part further agrées to assign, transfer and 
set over unto the party of the flrst part, from tlme to tlme, ail accounts re- 
ceivable created from the sale of buttons or otlier articles manufactured by 
the party of the second part as security for the promissory notes given by 
the party of the second part as hereinabove set forth, it being dlstinctly im- 
derstood and agreed, however, that the assignments of such accounts recelva- 
ble are to be and shall be made at ail times subject to the prior assignments 
made by the party of the second part to the National Butchers' & Drovers' 
Bank for moneys advanced or to be advanced for the purposes of meeting the 
pay rolls for the business of the party of the second part, and, if absolutely 
necessary, for other purposes of the business of the party of the second part, 
wlth the approval and consent of Alfred E. Whiteliouse and David H. Eow- 
land." 

Article Fourth of the agreement provides that the party of the third 
part shall act as the "agent and attorney for the party of the first part, 
for the purpose of collecting the accounts receivable assigned to 
the party of the first part, subject to any prior assignment thereof" to 
the bank, and the party of the third part agrées to become the lawful 
agent and attorney for the party of the first part, for the purpose 
aforesaid. 

By the sixth article of the agreement, it is provided that the parties 
of the second and third parts 

"shall and will, on Saturday of each week, from and after the date hereof, 
send to the party of the flrst part a statement shovving the total amount of 
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bills reeelvable then on tlie books of tlie party of the second part, ami of the 
total auiount of such bills assignée! to tbe National Butchers' & Drovers' Bank, 
as security for adviinces made to uieet the pay rolls of tlie party of the second 
part, and It absolutely necessary, for other purposes of the business of the 
party of the second part, with the approval and consent of Alfred E. White- 
honse and David H. Rovvland." 

This agreement is signed and sealed as follows: 

"D. C. Andrews & Co., 

"Bv A. E. Whitehouse. [L.S.] 
"A. K. Stiger. [L.S.] 

"C. O. Thompson. [L.S.]" 

This agreement was acknowledged by the parties thereto before a 
notary pubhc on the day of its date, and duly recorded in the office 
of the register in the county of Essex on the 20th day of March, 1911. 
The assignment executed by A. K. Stiger, on the same day with and 
accompanying the agreement, is as follows: 

"For the purpose of securing to D. C. Andrews & Oo., of the borough of 
Manhattan, of the clty, county and state of New York, the paymeut of a cer- 
tain oljligation or of certain obligations made by me, and now held by said D. 
O. Andrews & Co., or which may hereafter be given by me and held by said 
U. C. Andrews & Co., together with the renewal and renewals and extension 
and extensions thereof, and also In considération of the sum of one dollar, 
lawful nioney of the United States, to me in hand paid, the receipt of whleh 
is hereby acknowledged, I, Augustus K. Stiger, doing business under the regis- 
tered name or flrm of A. K. Stiger & Co., and also under the registered name 
or firm of the Stiger Manufacturing Company, of the clty of Newark, state of 
New .lersey, hereby sell, assign, transfer and set over to D. C. Andrews & 
Co. any and ail claims, demands and book accounts, subject, however, to any 
prior assignment or assignments made by me of any or ail of said claims, 
demands and book accounts to the National Butchers' & Drover.s' Bank of the 
City of New York, for moneys advanced for the pay rolls for niy said business, 
or for other purposes ot my said liuslness. It being understood that ail claims, 
demands and book accounts now due to me, as doing business under the regis- 
tered name or firm of A. K. Stiger & Co., and also under the registered name 
or flrm of the Stiger Manufacturing Company, or whlch may hereafter be- 
come due, sliall be and are hereby considered assigned to D. C. Andrews & 
Co. at ail times until the full amount due to said D. C. Andrews & Co., un- 
der a certain agreement bearlng date the 17th day of February, 1911, shall 
hâve been paid, but always subject to any prior assignment or assignments to 
said National Butchers' & Drovers' Bank, as aforesaid, and I hereby uuder- 
take, on behalf of and as agent for said D. C. Andrews & Co., to collect the 
said moneys and to turn over to said D. C. Andrews & Co. the moneys re- 
ceived from each of the said claims as collected in excess of the assignment 
or assignments to said National Butchers' & Drovers' Bank, uutil the whole 
of the indebtedness now due or which may hereafter become due to said D. 
C. Andrews & Co. under said agreement of tlie 17th day of î''ebruary, 1911, 
shall bave been fully paid. 

"I hâve made the proper notation of said assignment on my books. 

"In witness whereof, I hâve hereunto set my Iwnd and seal this 17th day 
of February, 1911. A. K. Stiger. [L.S.]" 

The bankrupt was se adjudicated in involuntary proceedings in- 
stituted against him on the 8th day of June, 1911, Thereafter, in a 
pétition presented to the référée claiming such book"^ accounts, or the 
proceeds thereof in the hands of the trustée, the appellants, as peti- 
tioners, based their right thereto absolutely upon the written agree- 
ment and accompanying assignment of the 17th of February, 1911, 
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above recited. They annex the said agreement and assignment to 
their pétition and allège in the first paragraph thereof that, on the 17th 
day of February, 1911, the said agreement was entered into, whereby 
petitioners agreed to sell to bankrupt such merchandise as he may need, 
provided that the bankrupt assign to petitioners ail book accounti 
then in existence, or thereafter to arise from sales of such merchan- 
dise. 

In the fourth paragraph, they allège that, in addition to said agree- 
ment, on the same day, viz., the 17th of February, 1911, the said A, 
K. Stiger executed and delivered to petitioner the assignment in writ- 
ing, a copy of which was set out and attached to said i^etition, where- 
by he duly assigned ail his book accounts then existing and to arise 
from the sale of the merchandise by the petitioners to the bankrupt. 

The sixth paragraph of said pétition is as follows : 

"Sixth : That pursuant to said agreement of February 17, 1911, and pur- 
suant to the assisnment of accounts dated February 17. 1911, and velyiug upon 
the aforementioned agreement, your petitioners did sell and dellver to said 
A. K. Stiger, at agreed priées certain goods, wares and mercliaudise amount- 
ing to three thousand elght hundred and seventy-one 80/100 ($3,871.80) dol- 
lars, a statement of whlôh is hereto annexed and made part and portion 
hereof." 

The pétition then allèges, upon information and belief, 

"that upon the sale of such merchandise, accounts hâve arisen therefroni, 
which under tlie ternis of said agreement and assigunieut of accounts, became 
the property of your petitioners." 

They then daim in the hands of the trustée the accounts, or the 
proceeds thereof, referred to and assigned in the written agreement 
and assignment of the 17th of February, 1911. 

Af ter the filing, of the trustee's answer to this pétition, and on the 
day set for the taking of the testimony on the issues raised thereby, 
the petitioner sought and obtained permission to amend its pétition ; 
the pétition, as amehded, asserts that the assignment was made, not on 
the 17th day of February, 1911, the date of the said written agreement 
and assignment, but on or about the 19th day of January, as already 
mentioned; thus substituting for the légal written assignment of the 
17th of February, 1911, the asserted équitable assignment on the 19th 
of the preceding January. It cannot escape observation that the writ- 
ten agreement of the 1/th of February was within the four months' 
period, and for that reason subject to the provisions of section 67e of 
the Bankrupt Law (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3449]). 

Appellants then contended before the référée in the court below, and 
now contend, that thèse agreements of February 17th confirm the oral 
understanding of the parties and show their course of dealing, and 
do not supplant the oral agreement, but that they refer to subséquent 
transactions to be had between the parties. The basis upon which 
their pétition was originally presented, was abandoned, and resort is 
had to sustain their claim to an alleged équitable assignment made at 
a date that would carry it beyond the four months' period of the bank- 
rupt law above referred to. 
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It is unnecessary to more than refer to the development of the éq- 
uitable jurisdiction for the enforcement of nonlegal contracts, as il- 
lustrated in the décisions of courts of equity in this country and in 
England. The doctrine, so called, of équitable assignment, as the out- 
growth of the exercise of this jurisdiction is fully discussed by ail 
modem text writers on équitable jurisprudence, and by no one more 
clearly and satisfactorily than by Pomeroy. As pointed out by him, 
the essential éléments of the contract are the same in equity as at 
law. There must be a clearly ascertained subject-matter, and in gên- 
erai the same rules prevail in both jurisdictions as to parties and their 
capacity to contract as to considération and as to the assent or aggre- 
gatio mentium. 

The very fact that courts of equity will enforce agreements between 
parties that lack the requirements of contracts enforceable at law, bas 
rendered them the more strict in demanding, as a condition to such 
enforcement, that the intention of the parties to enter into a présent 
contractual relation shall be clearly proved, and that there shall be no 
vagueness or uncertainty as to the terms and substance of the agree- 
ment. 

We hâve already recited in full the testimony upon wliich an équita- 
ble assignment hère is asserted. We fail to gather from it a clear, 
definite purpose of a présent appropriation by Stiger & Co. of suffi- 
ciently specified accounts to meet the requirements of an enforceable 
équitable assignment. The most that can be gathered from thèse con- 
versations, as to the intention of the parties, is an understanding that 
thereafter an assignment should be made of outstanding accounts to 
seciire shipments of material by the appellants to the bankrupt, sub- 
ject, however, to a prior assignment to the National Butchers' & Dro- 
vers' Bank, to secure advances for pay rolls and other purposes, as 
the same should be made by it. 

The testimony of Mr. Whitehouse, a member of the appellant firm, 
is meager as to détails and fragmentary as to the matters testified 
about. He says that, in a conversation with Stiger, in January, 1911, 
"we weiit into tlie niatter of supplying him with further merchandise. We 
tolâ hiiii we would sell them merchandise, but they would hâve to secure us 
iigainHt loss." 

Nothing is then said as to any agreement by Stiger, or that there was 
any response to what was said by Whitehouse. Eurther on in the ex- 
amination, in answer to the question, "What was done in référence to 
putting the talk into the form of an agreement?" Whitehouse says: 

"When we liad the mercliandise ready for dellvery, I dfe\V up a form of as- 
Hignment, which I subuiitted to Stiger and Thompson, and there were some 
objections to its form, and they arrangea to hâve another assignment drawn 
up, and there was considérable talk as to that. Then an assignment was sub- 
mitted to me, and I made some corrections or suggestions, and flually we had 
one drawn iip which was mutually satisfactory." 

Nothing is testified to by Whitehouse as to anything said by Stiger. 

After several palpably leading questions by his counsel, this ques- 
tion is put: 

"What was the understanding and agreement then as set forth in thèse pa- 
pers — I mean in January, prior to the delivery or sale of thèse goodsî" 
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This was objected to, and the question was then put: 

"Wliat was the conversation in January? A. I can iiot give the Verbatim 
conversation, but the nuiterlal points of the conversation were, tliat we would 
sell them some goods if tliey would secure us against loss." 

When asked how, he answered: 
"With assigned aceouuts." 

He then testifies to a sale made on January 19, 1911, and the letter 
written on that day, which we hâve quoted in full. It is only necessary 
to say of this letter that it is a letter written by the appellants them- 
selves, giving their understanding of a conversation, only one side of 
which has been testified to. 

The only other testimony by Whitehouse, referring to the giving of 
security, was the rather indefinite answers to questions on cross-ex- 
amination, as, for instance : 

"Q. Now what did Thompson and Stiger say to that? 
"A. They agreed to give us security. 
"Q. Wliat liind ot security was tallced about? 

"A. Assigned accounts. Ail accotmts over and above those assigned to the 
National Butchers' & Drovers' Kank for pay rolls." 

His whole testimony is of this indefinite character, and relates only 
to what he understood was the resuit of the conversation with Stiger,. 
without stating what that conversation was. It is true that Thompson, 
the manager for Stiger & Ce, said in a gênerai way, that it was his 
understanding that security was to be given by assigning outstanding 
accounts. This testimony not only fails to give any clear and positive 
language by Stiger, evidencing an intention of a présent appropriation 
of spécifie accounts, as security for merchandise thereafter to be de- 
livered, but fails to give anything said by Stiger at ail, or by any one in 
his behalf. Not only this, but ail that is said by Whitehouse himself 
in his testimony, as to the understanding had by hini with Stiger & 
Co., clearly points to some agreement in the nature of an assignment 
thereafter to be made of outstanding accounts due or to become due 
to Stiger & Co., as security to the appellants. Moreover, the conduct 
of the parties after the 19th of January, 1911, confirms this interpré- 
tation of the conversations with Stiger, as testified to by Whitehouse. 

There is no ground to support a contenion that an agreement and 
the accompanying assignment of the 17th of February, 1911, consti- 
tuted a more formai embodiment in writing of what had been previ- 
ously agreed to on January 19th. Thèse papers speak for themselves, 
and they evidently embody ail that could be relied upon as a spécifie 
assignment of the accounts referred to therein. Moreover, in neither 
of thèse papers, one of which by way of récital goes at considérable 
length into the history of the previous relation of the parties, is référ- 
ence made, either expressly or by implication, to any previous agree- 
ment or assignment, by way of pledge or otherwise, of the accounts 
now in question. 

Nor can the interprétation put by the parties themselves upon the 
situation be ignored. The fact that the appellants in their original péti- 
tion relied entirely upon the written assignment of February 17th, and 
made no référence to any supposed agreement or assignment of the. 
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19th of January, 1911, as now relied upon, is pregnant with meaning 
as to the understanding of the parties. 

It is also undisputed that no notation of an assignment or other en- 
try indicating any agreement between the parties in regard to this ac- 
co'unt was made upon the books of Stiger & Co. until after the writ- 
ten assignment of the 17th of February. It was only after the wntten 
assignment of that date, and in accordance with the stipulation therein 
contained, that any statement of the accounts outstanding was made 
to the appellants, and that statement, too, was a very meager one and 
only referred to the total amount of accounts outstanding and appro- 
priated to the advances of the National Butchers' & Drovers' Bank. 
There was not only no notation upon the books prior to February 
17th, but the testimony shows that Stiger & Co., between January 19th 
and that date, considered themselves in fuU control of the outstanding 
accounts due the firm, collecting the same and applying the proceeds 
to their current business. 

We cannot but agrée with the conclusion arrived at by the learned 
judge of the court below (Rellstab, J.), that there is no such évidence 
of a then présent appropriation by Stiger & Co., on the 19th of Jan- 
uary, 1911, of the outstanding accounts hère in question, as would con- 
stitute an équitable assignment thereof. 

It is unnecessary to discuss the évidence on which the court below 
finds that the written assignment of February I7th cornes within the 
prohibition of section 67e of the bankrupt law, because the appellants, 
petitioners below, base their entire claim upon the transactions between 
the parties on January 19, 1911, abandoning the written instruments 
which they claim do not refer to the transaction now in question, but 
to transactions between the parties thereafter occurring. Ail the points 
in controversy hâve been thoroughly and ably discussed by the lower 
court, and its order in the premises is therefore affirmed. 



STRAIT v. YAZOO & M. V. R. CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. Xovember 6, 1913.) 

No. 2,36.3. 

1. Death (§ H"} — VVkongful Deatii — Parties. 

A cause of action for decedent's wrcnj^fiil death arose In Mississippi, 
where the rlght to sue is preserved by Laws Miss. 1908, c. 167, to 
decedent's mother, brothers, and sisters. The action, however, was 
brought in Tennessee, in which state the right of action is vested in 
decedent's Personal représentative by Code Tenn. 1896, §§ 4025-4029. Held 
that, slnce the admlnlstrator's relation to the beneficiaries was that of 
trustée only, the fact that the action was brought in Tennessee by dece- 
dent's mother, instead of by his administrator, was immaterial. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 12, 36, 52, 121, 
133; Dec. Dig. § 8.*] 

2. CouHTS (§ 8*) — Action undeb Laws of Othbk State — Pénal Laws. 

Code Miss. 1906, § 4053, provides that where a railroad is coustructed 
so as to cross a hlghway, and it is necessary to ralse or lower the high- 

*For other casessee aame topic & guuiiEEE In Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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way, the company sliall make pi'oper and easy gracies, so that Its road 
may be conveiiiently crossed, and shall keep such crossings in good or- 
der, and any company failing to coniply with such provisions shall for- 
felt ¥100 to be recovered by action in the name o( the connty in which 
the Crossing is sitnated. Held, that the penalty prescribed was merely a 
nieans of otiicial euforcement of the statutory duty, and that the statute 
was net so far pénal that a civil liability whicli would be enforceable in 
auother state, coiild uot arlse from a violation thereof. 

[ICd. Note.— For other cases, see Courts, Cent. Dig. §§ 18, 19 ; Dec. Dig. 
§ S.*] 

3. RAiLROAns (§ 30,'î*) — Higiiway Cbossings — Construction — Statutory 

Régulation — Violation — Négligence Peb Se. 

Gode Miss. 1906, § 4053, provides that, when a railroad is constructed 
so as to cross a highway, the company shall make proper and easy grades 
in the highway, and shall keep sucli crossings in good repair, aud any 
company that shall fail to eomply with such provisions shall forfeit $100 
to be recovered in an action in the name of the county in which the 
Crossing is situated. Held, that the parainount intent of the statute was 
to protect members of the public against injuries from its violation, and 
that a failure to observe such requirements, resulting in death of a 
traveler using the crossing, constituted négligence per se for which the 
railroad company was liable. 

[Kd. Note.— For other cases, see Eailroads, Cent. Dig. §§ 959-963, 066, 
967; Dec. Dig. § 303.*] 

4. Eailroads (§ 350*) — Crossing Accident — Defective Crossinq — Death of 

Traveler — Contributoby Négligence — Question fob Jury. 

In an action against a railroad company for death of a traveler while 
drlvlng a loaded wagon over a defective highway crossing, évidence held 
to require subniission of decedent's contributory négligence to the jury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. g§ 1152-1192; 
Dec. Dig. § 350.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Viola Strait, for the use and benefit of herself and the 
other next of kin of Curtis Strait, deceased, against the Yazoo & 
Mississipjji Valley Railroad Company and another. Judgment for 
défendants, and plaintlff brings error. Reversed, and new trial 
granted. 

Dan F. Elliotte and Bell, Terry & Bell, ail of Memphis, Tenu., for 
plaintifï in error. 

Fitzhugh & Biggs and T. A. Evans, ail of Memphis, Tenn. (Chas. 
N. Burch, of Memphis, Tenn., of counsel), for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Plaintiff commenced her action in 
the circuit court of Shelby county, Tenn., for vvrongful death of her 
son, and défendants removed the case to the court below. Under pleas 
of not guilty and cçutributory négligence, judgment was entered upon 
a verdict for défendants; plaintiff only having adduced évidence. 
The death occurred in the state of Mississippi at défendants' railroad 
crossing of a certain country road. While riding upon an ordinary 
farm wagon laden with loose cotton seed and drawn by mules, which 

•For other cases see same topic & i number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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he was driving, deceased was, by reason of the unsafe and dangerous 
condition of the crossing, as it is alleged, thrown to the ground, be- 
tween the front end of the wagon and the mules, when his neck was 
caught and broken by the passage of one or both of the wheels of one 
side of the wagon. The claim of HabiHty is based upon alleged viola- 
tion of certain statutes of Mississippi. The déclaration comprises two 
counts, which in substance are the same, except that the first contains 
one of the statutes mentioned and the other the second statute ; and, 
as we understand, reliance is placed upon the first, which is section 
4053 (3555), Mississippi Code of 1906, and the portion in issue is as 
f ollows : 

"Where a rallroad is constructed fo as to cross a highway, and it be neces- 
sary to raise or lower the highway, It shall he the diity of the railroad Com- 
pany to makë proper and easy grades in the highway, so that the railroad 
niay be conveniently crossed, and to lieei) such crossings in good order ; 
* * * and auy Company which shall fail to comply with thèse provisions 
shall forfeit the suni of one hundred dollars, to be recovered by action in the 
name of the county in which the crossing * * * is situated." 

At the crossing in question it was necessary to raise the highway 
so as to maintain the rails at a levé! of five feet above the surface of 
the original highway. This, of course, necessitated approaches, and 
it is conceded that the grades of thèse approaches are "very steep" ; 
one of the principal witnesses stating that the length of the approach 
upon which we understand the accident to hâve happened was 10 to 
12 feet, which, if correct, signifies an obviously unusual grade; but 
just vi'hy thèse approaches were given such grades is not explained. 
That portion of the country (in Tallahatchie county, near Webb) is 
exceptionally flat, and the country road runs for some distance par- 
allel and adjacent to the railroad on one side as far as the crossing, 
where it turns abruptly and passes over the railroad and continues 
thence in a direction perpendicular to the course of the railroad. The 
évidence tends to show that both approaches were out of repair at the 
time of the accident. 

The particular features of disrepair that were dwelt upon by the 
witnesses were a dépression caused by travel and rains at a culvert in 
the east approach, and a différence in level of five or six inches be- 
tween the wooden plank on the outside of the rail at the top of the 
west approach and the approach itself , and this dépression grew deeper 
for a short distance until it reached a ridge, called by the witnesses a 
"bump," which was some eight or ten inches in height and three to 
four feet in length, running across the southerly portion of the trav- 
eled way of the approach. The forward end gâte of the wagon bed 
was forced from its fastenings when the front wheels of the wagon 
passed over the west plank of the crossing into the dépression, and the 
deceased, who was holding his feet against this end gâte, was jolted 
out of the wagon either as it entered the dépression or struck the bump 
before described. 

However, it is earnestly insisted, and the trial judge was impressed 
with the view, that the accident was due to the condition of the wagon 
and harness and the conduct of the deceased, rather than the defective 
condition of the crossing. This contention proceeds upon a theory 
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that is seemîngly consistent with the existence of the defects pointed 
out in the crossing ; for example, the argument is that, iï the end gâte 
had not been defectively fastened, it would not hâve given way, if the 
harness had been equipped with breeching the mules could hâve stead- 
ied the wagon, and if the deceased, who appears to hâve been f amiliar 
with the crossing, had given more attention to the team and less to 
people riding with him on the wagon, he could (by encroaching upon 
private property) hâve driven around the bump. 

Now, despite the rule that contributory négligence might be a good 
défense in any aspect of the case, we are met by contention of plain- 
tiff that the case was submitted to the jury under instructions that did 
not give due effect to the Mississippi statute, bef ore quoted. The déc- 
laration is in form based upon that statute, as we hâve said, and the 
claim is that the duty it imposed upon the railroad companies respect- 
ing this crossing was in its nature and effect absolute. Whether the 
statute was regarded by the court below as applicable to the case and 
was intended to be construed by any language found in the charge 
does not appear ; but it is certain that the duty of the companies con- 
cerning the crossing was not treated as absolute. The duty as laid 
down by the court was the rule of ordinary care and caution. This 
Avas excepted to, and request was made to instruct the jury that the 
duty prescribed by the statute is absolute, "and for the failure to per- 
form which the railroad company is absolutely liable to any member 
of the public who shall be injured by" such failure. Was plaintiff 
entitled to the benefit of this or a similar instruction? If so, it is hard 
to see why she was not prejudiced by its refusai. It is certainly con- 
ceivable that under the charge given the jury believed both that the 
companies and the deceased were free from négligence, and yet that 
under an instruction similar in effect to the one refused the verdict 
would hâve been the other way. 

[1] Whatever cause of action the plaintiff has arose in Mississippi. 
Northern Pacific Railroad v. Babcock, 154 U. S. 190, 199, 14 Sup. Ct. 
978, 38 L. Ed. 958. A right of action was by statute of that state pre- 
served to the mother and the brothers and sisters of the deceased, 
which, if the death was in truth caused by the wrongful or négligent 
act of the défendants, was in Mississippi enforceable by the mother. 
Laws of Miss. 1908, § 721, p. 184. It is to be observed that this stat- 
utory policy is in substantial harmony with that of Tennessee. Tenn. 
Code of 1896, §§ 4025-4029, p. 986. True, if the right of action had 
arisen in Tennessee, the suit, in view of the beneficiaries, would hâve 
been maintainable in that state only through a personal représentative 
of the deceased; but since the administrator's relation to the ben- 
eficiaries, like that of the mother in the présent instance, would hâve 
been simply that of a trustée, such a différence in parties plaintiff' is of 
no conséquence. Cincinnati, H. & D. R. Co. v. Thiebaud, 114 Fed. 
918, 924, 52 C. C. A. 538 (C. C. A. 6th Cir.). It follows that, while 
suit in the présent instance could hâve been maintained in Mississippi, 
it was open to enforcement in either the state court where it was 
brought, or in the court below to which it was removed. Dennick v. 
Railroad Co., 103 U. S. H, 21, 26 L. Ed. 439; Texas & Pacific Ry. Co. 
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V. Cox, 145 U. S. 594, 605, 12 Sup. Ct. 905, 36 L- Ed. 829; Stewart 
V. Baltimore & Ohio R. Co., 168 U. S. 445, 448, 449, 18 Sup. Ct. 105, 
42 L. Ed. 537; Southern Pac. Co. v. De Valle Da Costa, 190 Fed. 
689, 692, 111 C. C. A. 417, and citations (C. C. A. Ist Cir.) ; Williams 
V. Camden Interstate Rv. Co. (C. C.) 138 Fed. 571, affirmed in 140 Fed. 
985, 72 C. C. A. 680 (C. C. A. 6th Cir). Although the right to main- 
tain the action in Tennessee is not questioned by counsel, we think it 
is helpful to a solution of the next question for considération, to keep 
in mind that the cause of action had its origin in Mississippi and was 
enforceable in either of the courts below ; for it would be an appar- 
ent contradiction to say both that the right of action could be so en- 
forced and that there must be subtracted from the right the standard 
of duty resting upon défendants in that state. 

[2] The important question, then, is whether défendants' liability 
is afïected by the Mississippi statute (which in material part is set out 
above). Contention is made that the statute cannot in any respect be 
recognized or enforced, because it is an enactment of another state 
and is strictly pénal. Counsel invoke the settled and familiar rule 
that "the courts of no country exécute the pénal laws of another." 
The Antelope, 10 Wheat. 66, 123, 125, 6 h- Ed. 268. We cannot think 
this rule is applicable hère. The contention impliedly concèdes that 
in Mississippi défendants would be amenable to civil liability for vio- 
lation of the statutory duty. True, the statute imposes a forfeiture 
of $100 for failure to comply with its provisions, but this is recover- 
able only "in the name of the county in which the crossing * * * 
is situated." This would seem to be simply a means of officiai enforce- 
ment of the statutory duty. The présent action is not to enforce the 
duty, but to redress a private wrong for its violation. Officiai exac- 
tion of the forfeiture is palpably inadéquate to compensate for such 
wrongs; moreover, the proceeds of forfeiture are not made applicable 
to such objects. 

[3] The paramount intent of the statute is manifestly to protect 
members of the public against injuries from its violation (as also their 
accompanying and usual means of travel), who hâve occasion in the 
customary ways to use the crossings. While no décision of the courts 
of Mississippi distinctly passing upon the question of civil liability 
has corne to our notice, it is vvorthy of observation that the Suprême 
Court of the state has affirmed the power to enact the statute and has 
so defined its scope as to render it applicable to streets of municipali- 
ties as well as country highways (Hamline v. Railway Co., 76 Miss. 
410, 417, 25 South. 295); and has also apparently recognized the 
right of an individual to recover civil damages for violation of the 
statutory duty (Railroad Co. v. Sneed, 84 Miss. 252, 257, 36 South. 
261), for the case seemingly failed only because the injury complained 
of happened after the wagon carrying the plaintiff had safely passed 
the crossing in question, and at that point the driver had misman- 
aged the horse. 

There are many décisions which hold that where a statute is passed 
requiring spécifie things to be done for the protection of a particular 
class of persons, without in terms imposing civil liability though in- 
209 F.— 11 
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flicting a penalty for failure to observe such requirements, violation 
of the act constitutes négligence per se; this is settled in our court. 
See décisions cited in Sterling Paper Co. v. Hamel (C. C. A.) 207 
Fed. 300, decided June 30, 1913. Such is the effect, too, in principle 
of well-known décisions concerning the fédéral safety appliance acts, 
in which there was also failure expressly to create civil liability for 
spécial injury, although a penalty was inflicted for violation of the 
statute.^ 

However, thèse décisions alone are net determinative of the prés- 
ent question; this is because of a class of décisions which hold that, 
where a duty is imposed to protect the public generally, a particular 
individual sufïering injury is not entitled to redress. This may be 
sufficiently illustrated by the décision in Tavlor v. Lake Shore & Mich. 
S. Ry., 45 Mich. 74, 7 N. W. 728, 40 AÏn. Rep. 457, where it was 
held that a city ordinance requiring ail persons to keep their side- 
walks free from ice and to pay the city ail damages that might be 
recovered against it for injuries occurring through neglect to com- 
ply with the ordinance, imposed a purely public duty, and did not give 
a right of action against an abutting property owner in favor of a 
person injured by slipping on the ice. See, also, Cook v. Johnston, 
58 Mich. 437, 439, 25 N. W. 388, 55 Am. Rep. 703. Yet in Hayes v. 
Michigan Central R. R. Co., 111 U. S. 228, 240, 4 Sup. Ct. 369, 374 
(28 L. Ed. 410), it was held that damages could be recovered for spé- 
cial Personal injury sufïered through neglect of the railroad company 
to comply with a city ordinance adopted and accepted in pursuance 
of statutory authority, requiring the company to construct and main- 
tain a fence between the railroad and a public park, though no penalty 
was imposed nor right of action in terms given for failure to perform 
the duty; Mr. Justice Matthews saying in the opinion: 

"The duty is due, not to the city as a municipal body, but to the publie, con- 
Kldered as composed of Individual persons ; and each person specially injured 
by the breach of the obligation is entitled to his individual compensation, and 
to an action for its recovery." 

In Weller v. Lehigh, etc., Ry. Co., 81 N. J. Law, 95, 97, 79 Atl. 
259, 260, under a statute imposing a particular duty respecting rail- 
road crossings without inflicting penalty or expressly giving a right 
of action, the right to recover for injuries incurred by reason of a 
def ect in a crossing was sustained ; and in the opinion it was said : 
"ïhe duty imposed upon the défendant by section 26 of the General Rail- 
road Law was 'to construct and keep in repair good and sufficient bridges and 
passages over, under and across the railroad or right of way where any pub- 
lic or other road, street or avenue now or hereafter laid shall cross the road, 

1 See Johnson v. Southern Pacific Co., 196 U. S. 1, 17, 22, 25 Sup. Ct. 158, 49 
L. Fxi. 363, ]-everslng the décisions below aud awardlng new trial ; Schleiiimer 
V. BufCalo, Rochester, etc., Ry., 205 U. S. 1, 10, 15, 27 Sup. Ct. 407, 410 (51 L. 
Ed. 681), where Mr. Justice Brewer, in announclug the dissentlng opinion and 
leadlng up to the discussion of contributory négligence, said : "P^or the rule 
is well settled that while, in cases of this nature, a violation of the statutory 
obligation of the employer is négligence per se, and aetionable if Injuries are 
sustained. * * * " Also, s. c, 220 V. S. 590, 31 Sup. Ct. 561, 55 L. Ed. 596, 
afflrmlng dismlssal of the case on retrial on ground alone of contributory négli- 
gence. 
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so that public travel on the said road shall not be impeded thereby.' For the 
breach of such duty the défendant is liable to one of the public injured thereby 
while lawfully usiug the highway." 

The same rule prevails in Indiana with respect to such crossings, 
tinder a statute which neither imposes a penalty nor expressly cré- 
âtes a right of action (Lake Shore & Michigan Southern Ry. Co. v. 
Mcintosh, Adm'r, 140 Ind. 261, 278, 38 N. E. 476; Southern Ind. R. 
Co. V. McCarrell, 163 Ind. 469, 472, 473, 71 N. E. 156) ; and in Cleve- 
land, C, C. & St. L. Ry. Co. v. Clark, 97 N. E. 822, 826, the Appel- 
late Court of that state distinctly held that the railroad company's 
"failure to discharge this duty is négligence"; and the Texas Civil 
Courts of Appeals hold that the rule of ordinary care touching the 
•construction and maintenance of railway crossings, under a statute 
similar to that of Indiana is not sufficient (Galveston, H. & S. A. Ry. 
V. White, 32 S. W. 186, 187; T. C. R. R. Co. v. Randall, 51 Tex. Civ. 
App. 249, 253, 113 S. W. 180); and in St. Louis S- W. Ry. Co. of 
Texas V. Smith, 49 Tex. Civ. App. 1, 4, 107 S. W. 638, it was held 
that the duty "to keep the crossing in repair is absolute." 

We think it is fairly deducible from thèse décisions, especially from 
that of Hayes v. Michigan Central R. R. Co., supra, that every such 
•enactment must be examined to détermine whether its intent was to 
impose the duty purely for the abstract public benefit, or also for 
the benefit of the individuals affected ; and hence the evil to be reme- 
died and the language employed for that purpose by the particular 
statute or instrument imposing the duty is of prime importance. For 
example, would it be to exécute in its entirety the purpose of the 
Mississippi Législature if we were to interpret its language to mean 
'that merely an exclusively public benefit was designed, and that only 
the prevailing common-law duty of ordinary care respecting the 
changes involved in the portions of highway crossings lying within 
railroad rights of way was intended simply to be transposed from the 
state or county road officiais to the railroad companies? Would not 
this be unduly to limit the plain intent of the spécifie requirements 
■of the statute? The statute is restricted to crossings involving changes 
in grade; and the command is "to make proper and easy grades 
* * * so that the railroad may be conveniently crossed, and to 
keep such crossings in good order." 

It results that, as respects suits maintained in that state, the dutj 
prescribed by the Mississippi statute inures to ail persons sufifering 
spécial injuries through failure of railroad companies to comply with 
its provisions, wherever such injuries are sustained while using cross- 
ings with reasonable care ; as it seems to us, rights of action in such 
instances are implied as plainly as if they were expressly given. The 
statute, then, is to be so treated ; and since the duty out of which 
such liability grows is in form both imperative and continuing, the 
protection its observance would afford to travelers must be regarded 
as the dominant idea of the Législature enacting the law, and the 
forfeiture as an incident. Such a statute cannot be strictly pénal, for 
it is also remédiai. Johnson v. Southern Pacific Co., supra, 196 U. S. 
17, 25 Sup. Ct. 158, 49 L. Ed. 363. True, in one sensé the act may 
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be said to be in the nature of a pénal statute, but this is not enougb to 
defeat its enforcement in another jurisdiction. As Mr. Justice Gray 
said in Huntington v. Attrill, 146 U. S. 657, 667, 13 Sup. Ct. 224, 
227 (36 L. Ed. 1123): 

'Teiial laws, strictly and ])roperly, are those ini]iosin,e pmiisluneiit for an 
offense conmiitted asuinst the state, and whicli, by the EnsUsh and American 
Constitutions, the executive of the state bas tlie power to pardon. Statntes 
givlng a prlvate action agalust the wronf^doer are souietiuies spokeii of as 
pénal In their nature, but in such cases It lias beeu pointed out tliat ueitlier the 
llablllty Iniposed nor the reuiedy given Is strictly pénal." 

Attention is also directed to the opinion of Judge Putnam in Boston 
& M. R. R. V. Hurd, 108 Fed. 116, 119, 47 C. C. A. 615, 56 L. R. 
A. 193 (C. C. A. Ist Cir.). See, also, Malloy v. American Hide * 
Leather Co. (C. C.) 148 Fed. 482, 483. The conclusion that the 
pénal nature of the statute is inefifective to defeat enforcement of 
the action is strengthened by the rule that such a forfeiture as this 
could be recovered by civil action. Hepner v. United States, 213 U. 
S. 103, 107, 29 Sup. Ct. 474, 53 L. Ed. 720, 27 E. R. A. (N. S.) 739, 
16 Ann. Cas. 960; United States v. 111. Cent. R. Co., 170 Fed. 542, 
543, 95 C. C. A. 628 (C. C. A. 6th Cir.). 

It was the right and the duty of the court below to détermine how 
tTie Mississippi statute affected the suit (Huntington v. Attrill, supra, 
146 U. S. 683, 13 Sup. Ct. 224, 36 L. Ed. 1123); and we therefore 
hold with respect to this accident that, if the condition of the crossing 
amounted to a breach of the duty imposed by the statute, such viola- 
tion was négligence per se. 

[4] We may properly advert to one other question. Insistence 
is made that the resuit reached belovv' was correct, and so should not 
be disturbed, because the trial judge should hâve directed a verdict 
for the défendants on the ground of contributory négligence. We 
think it is not too much to say that fair-minded men might honestly 
draw différent conclusions from the évidence as to the care or neg- 
lect of the deceased. It follows that the question was not one of 
law. Richmond & Banville R. Co. v. Powers, 149 U. S. 43, 45, 13 
Sup. Ct. 748. 37 L. Ed. 642 ; Tex. & Pac. R^r. Co. v. Harvev, 228 
U. S. 319, 324, 33 Sup. Ct. 518, 57 E. Ed. 852; Harmon v. Flintham, 
196 Fed. 635, 639, 116 C. C. A. 309 (C. C. A. 6th Cir.). 

The judgment below is reversed, with costs, and a new trial awarded. 



BUSH et al. v. HUXT. 

(Circuit Court of Appeals, ïhlrd Circuit. November 13, 1013.) 

No. 1,750. 

1. Kbgligence (§ 1:1c*) — Actions for Neglioence — Questions fob Jury. 

In actions for négligent injury the questions of the négligence of défend- 
ant and contributory négligence of plaintifC are ordinarily questions for 
the jury, and courts wlU uot interfère to déclare either the one or the other 
as matter of law, where there is no fixed standard by which the alleged 
négligence may be determined, or unless there is such an obvions disre- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gard of duty as amonnts to niisconduct. The question Is ahvays one for 
the jury when tlie measure of duty Is ordinary aud reasonal)le eare. 

|Ed. Xote.' — For other cases, see Négligence, Cent. Dig. §§ 277-353; Dec. 
Dig. § 136.*] 
2. Mastbr and Servant (!? 280*) — Action for Injury to Servant — Questions 

FOB J URY — CONIRIBUTORY XeGLIGENCE. 

Tlie question wlietlier a plaintiff, wlio was injured by falling down tlie 
shaft of a freiglit elevator in défendants' mill. wliere lie was employed 
witli anotlier in moving material loaded on trucks from one floor to an- 
otlier by means of sucb elevator, the mecbanlsm of which was ont of re- 
palr, was chargeable with contributory négligence held, under the évidence, 
one to lie measured by the standard of ordinary care, and therefore one 
for the .iury. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1002-1132; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thomi^son, Judge. 

Action at law by Ernest C. Hunt against John S. Bush and Harry 
Terry, copartners trading as Bush & Terry. Judgment for plaintiff, 
and défendants bring error. Affirmed. 

F. B. Bracken and W. W. Porter, both of Philadelphia, Pa. (Porter, 
Foulkrod & McCullagh, of Philadelphia, Pa., on the brief), for plain- 
tifts in error. 

B. J. O'Connell, of Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The défendant in error, hereinafter called 
the plaintiff, brought his action of trespass in the court below against 
the plaintiffs in error, hereinafter called the défendants, to recover 
for Personal injuries received by plaintiff from a fall down an elevator 
shaft at défendants' factory while at work as an employé, alleging 
that said fall was occasioned by the négligence of the défendants. 

The plaintiff had been employed by the défendants as a carpet 
passer for 31.4 years at their mill, his duties being to get the work 
from the setting room on the third floor and take it to the weaving 
room on the fourth floor, on trucks wheeled into a freight elevator. 
The trucks used were five or six feet long, the same height, and about 
two feet wide. They rested on good-sized rollers or castors, and 
moved easily. When loaded with spools placed in racks, they weighed 
about 600 pounds. Two men handled a truck, — one in front to pull 
and the other in the rear to push it on and off the elevator at the 
différent floors. 

Défendants' elevator was in a shaft running from the basement to 
the fourth floor, with openings upon each floor. At each floor of the 
elevator shaft was an open wicket gâte, sliding vertically in two 
grooves at each end, and was raised by the operator, on reaching the 
proper floor, by his hands, and when so raised rested on automatic 
catches which prevented the gâte from coming down again while the 
elevator remained at that particular floor. The elevator was semi- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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automatic and was operated by means of a controller rope and steel 
cables that ran from the lower floors up through the elevators and 
down again, about one foot apart. Between thèse cables was a hempen 
rope attached to a brake, used for the purpose of stopping the elevator 
at any exact spot, without the operator being required to make use of 
the steel cable controller. The gâtes at the several floors were raised 
with the aid of counterweights. When the elevator was moved from 
the floor a matter of a few inches, the clutches would automatically 
release the gâte, which would then drop to the floor of its own weight 
and bar the entrance to the shaf t. 

There was also placed in the shaft at each floor, under the directions 
of the Bureau of Elevator Inspection, what was known as a floor lock, 
by means of which the cable operating the car was fastened, so that 
the car could not be moved by those on another floor without the 
knowledge and consent of the workmen on or about it. There was no 
regular operator, it being operated by those who used it from time to 
time, and it could be raised and lowered to a floor where it was re- 
quired by any one reaching into the shaft and operating the controller 
cables. The floor lock of the third floor at and before the time of this 
accident was broken, and had been so for a year, necessitating the use 
of a makeshift devised by one of the employés. The makeshift was 
the taking the so-called hempen rope and tying it to the broken floor 
lock or wrapping it around one of the controller cables. 

The plaintifE testified that about two weeks before the accident, he 
was riding up on the elevator with Mr. Bush, one of the défendants, 
and that the gâte stuck in its elevated position on the third floor as they 
passed; that he called Mr. Bush's attention to it and said that some 
one would meet with a severe accident some day through the condition 
of those gâtes, and that Mr. Bush replied that he would bave it at- 
tended to. Plaintifl: testified that it never was attended to, to bis 
knowledge, and there was direct évidence by one of the employés in 
the miU, whose duty it was to inspect the elevator when any such 
complaint was made, that nothing was done to rectify the sticking of the 
gâte prior to the accident. Plaintifï also testified that, in the two weeks 
or more elapsing between his thus notifying one of the défendants 
and the accident, he knew the gâte on the floor in question had stuck 
about three times, but he also testified that he used that elevator be- 
tween those floors on an average of 7 or 8 times, or perhaps 12 times, 
3. day for many weeks immediately preceding the accident. Mr. Bush, 
one of the défendants, dénies this conversation with the plaintifl^, but 
does not deny knowledge of the liability of the gâte to stick, and of 
the fact that the automatic floor lock on the floor in question was 
broken and had been incapable of being used for a long time prior 
to the accident. 

It was in testimony that, in moving trucks between the third and 
fourth floor, it was usual for two men to be employed, the one pulhng 
and the other pushing, so that, in loading the elevator on the fourth 
floor to go to the third, the one who pulled would, when the elevator 
was loaded, hâve his back towards the rear thereof, and the one who 
pushed would be in the front of the elevator at the doorway, and he 
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vvas the one who, from his position near the cables, would naturally op- 
erate the elevator, as he usually did. Plaintiff also testified that, as the 
hempen rope for stopping the elevator was between the operating 
cables and near the hand of the one operating the elevator, he naturally 
applied the makeshift device of fastening the elevator with the hempen 
rope after the automatic fîoor lock had been broken. 

There was little controversy as to what happened on the day of the 
accident in question. On the evening of March 15, 1912, it became 
necessary for the plaintifï, Hunt, and a fellow workman by the name 
of Grunsky, to take some trucks loaded with spools from the fourth 
to the third floor and bring back other trucks in their place. It was 
necessary, as usual, for two men to handle them, one pushing and the 
other pulling and guiding. The two men had made one trip and were 
on their second trip when the accident happened. On this second 
trip, Hunt pulled the truck on to the elevator on the fourth floor and 
Grunsky pushed it. This put the plaintiff at the back of the elevator 
and left Grunsky at the front, next to the cable which he operated, 
lowering the elevator to the third floor, where he stopped it and raised 
the gâte. Grunsky then pulled the truck ofi^ the elevator, going back- 
wards, with Hunt pushing. They placed the truck to one side of the 
elevator s'haft, about seven or eight feet therefrom, on the third floor. 
Plaintiff then passed over from that side to the other side of the shaft, 
to bring back another truck which was about eight feet distant from 
the elevator. The plaintiff testified : 

"In this case, we had a llght truck to push ofif, which left the elevator in 
j)erfeet condition to pull the other on. 'I looked to see that that was ail right 
as I crossed from the left to the riglit to pull the truck in. When I got to- 
ward the elevator I looked over my shouider to see if the gâte was ail right 
and I assumed the elevator was there." 

He afterwards says that he was about a foot and a half away from 
the elevator when he looked over his shouider. The gâte was up. 
There is some confusion in his testimony as to whether he saw any- 
thing but the raised gâte, which would indicate that the elevator was in 
proper position. For at one time he says that as he looked over his 
shouider, the floor of the elevator had just gone up, but it was too 
late, with the loaded truck being pushed against him, to save himself 
from falling into the shaft. 

It turned out afterwards that the foreman on the fourth floor, with- 
out notice to either of the workmen on the third floor, had reached 
out into the shaft and, by means of the cable, removed the elevator 
from the third floor, as Grunsky, the one who operated the elevator, 
had not, as it was the usual custom of the operator to do, secured the 
elevator at the third floor by means of the hempen rope. The removal 
of the elevator should hâve caused the gâte to drop and thus bave 
barred the entrance to the shaft, but, owing to the fact that the grooves 
or runways of the gâte were worn, the gâte stuck and did not descend. 

The négligence attributed by the plaintiff to the défendants, as the 
cause of his injuries, was the défendants failing to provide a safely 
working gâte and a proper floor lock, — that is, a safe working place ; 
and that while they knew, or ought to hâve known, that both were 
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so defective as to make the elevator dangerous to those uslng it, tlie 
défendants made no endeavor to remedy such defects. This primary 
négligence of the défendants made possible the intervening négligence 
of the foreman on the fourth floor, in moving the elevator without 
notice to those using it on the third, and the négligence of the plain- 
tiff's fellow workman in neglecting to fasten the elevator at the third 
fîoor with the hempen rope. 

The Pennsylvania statute of June 10, 1907 (P. L. 523), provides that : 

"The négligence of a fellow servant * * * siiall not be a défense, wliere 
the Injury was caused or contrlbuted to by * * * any defect lu the works, 
plant, or machinery, of wliich the employer could hâve had knowledge by the 
exercise of ordlnary care." 

Under the facts of this case, then, the défendants cannot avail them- 
selves of the défense that the accident was attributable to the négli- 
gence of the plaintiff's two fellow servants. 

Upon the facts of which the foregoing is a summary, the learned 
judge of the court below submitted the case to the jury with a charge 
that was not directly excepted to ; the only exception disclosed by the 
record being to the refusai by the court to direct a verdict in favor 
of the défendants, under ail the évidence in the case. The jury hav- 
ing found a verdict in favor of the plaintiff, the défendants sued out 
this writ of error to the judgment entered thereon. There are only 
two assignments of error; one founded upon the exception above re- 
ferred to, and the other upon the refusai of défendants' motion to 
enter judgment non obstaiite veredicto upon the whole record. The 
latter assignment, for obvious reasons, is not pressed. 

It must be admitted that, upon the évidence the question as to the 
négligence of the défendants was properly submitted to the jury, un- 
less the undisputed facts in the case were such as to convince the court 
that the plaintiiif was guilty of contributory négligence. Indeed, de- 
fendants' counsel in their brief state the only question involved, as 
follows : 

"l'nder ail the évidence, was the accident so plainly due to plaiutiff's con- 
tributory uegllsence that the court below should hâve glven blnding instruc- 
tions for défendants?" 

We turn, therefore, to the évidence, so far as it touches upon this 
question. Défendants' argument is confined to the contention that 
plaintiff contributed to the accident by his négligence in two particu- 
lars: 

"(a) In failure to approaeh the elevator shaft in such a way as to avoid 
falling in, he havlng knowledge that the elevator nilght be nioved away, leav- 
iug the hatchway open, due to the alleged defect In the autoniatic drop gâte ; 
aud 

"(b) In falling to use the device avallable for holding the elevator at the floor 
In such a way as to preveiit Its being moved while he was engaged In loading 
the truck." 

The salient features of the testimony, as to the conduct of the plain- 
tiff from the time he removed from the elevator the truck brought 
down from the fourth floor, up to the time he met with the accident 
in attempting to load the other truck on the elevator, must be again 
referred to. 
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There was évidence tending to show that, on arriving at the third 
floor, the plaintiff, who was at the back of the truck, pushed while his 
fellow workman puHed the truck off the elevator to a distance of froni 
seven to eight feet therefrom, and somewhat to the left. The plaintiff 
say?; : 

"My actions in pusliing tlie truclt off the elevator, \ve puslied tliat away to 
tlie left. and as we pushed that truck to the left I looked at the elevator floor 
to see that it was level with the floor level, to bring the second truck on, I 
took hold of the truck to pull it in. I of course was walking backwards. When 
I got close to the elevator, my natural instinct, as always was the case, I 
looked to see if it was in position and the gâte was there. 

********** 

"The second time when I looked for that elevator, I was about a foot and 
a half away, as I looked over my shoulder that way [illustrating], and the gâte 
was In position ail right, and the elevator floor was just disappearing, but I 
was so close it was impossible to stop myself, owing to the momentum of the 
truck. 

* * * * * * * * 4c « 

"When I looked the second time, understand distinctly, I looked and saw 
that elevator twice. The second time I looked for the purpose of seelng if it 
was right to pull the other truck on. Sometimes we had to work the elevator. 
If a heavy truck went off the elevator It kind of sprung, and the resuit was 
that we would hâve to go back and bring it level with the floor again. In this 
case we had a light truck to push off, whieh left the elevator in perfect con- 
dition to pull the other one on. I looked to see that that was ail right, as I 
crossed froni the left to the right to pull the truck in. When I got toward the 
elevator I looked over my shoulder to see if the gâte was ail right, and it was 
ail right, and I assumed the elevator was there." 

"Q. How far away was the end of the truck that you took hold of from the 
elevator shaft when you went to put it on? A. When we took hold of it? Q. 
Tes. A. About seven or eight feet. Q. You got hold of it with your hands and 
puUed it backwards? A. Pulled it backwards, yes, sir." 

Upon this testimony, défendants mainly rely to justify their conten- 
tion as to plaintiff being guilty of contributory négligence. 

Premising that the plaintiff testified that the elevator gâte was out 
of repair and that he had notified one of the défendants of that fact 
two weeks before the accident, and that he knew that the floor lock to 
hold the elevator in place had been broken, and that the hempen brake 
rope had been used as a makeshift to secure the elevator when brought 
to the floor level, the défendants' counsel contend that the conduct of 
the plaintiff, as described in his own testimony as above quoted, evi- 
denced such reckless disregard of his own safety under the circum- 
stances, as required the court below to instruct the jury, as a matter 
of law, that plaintiff was guilty of contributory négligence, and was 
therefore not entitled to recover for the négligence of the défendants. 

[1] Questions as to the négligence of the défendants or contrib- 
utory négligence of the plaintiff are ordinarily questions of fact for 
the détermination of the jury. Courts will not interfère to déclare 
either the one or the other as matter of law, where there is no fîxed 
standard by which the alleged négligence may be determined, "unless 
there is such an obvious disregard of duty as amounts to négligence." 
The plaintiff, as properly said by the court below, was bound in this 
case to exercise that degree of care to protect himself from the dan- 
gers of the situation which an ordinarily prudent person would exer- 
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cise under the circum stances. But what an ordinai-Hy prudent person 
would do under the circumstances, is not for the court, but for the 
jury, to say. The jury, not the court, stands in the place of the typical 
ordinarily prudent person, whose supposed conduct under the circum- 
stances is the standard by which the négligence, whether of the plain- 
tif! or défendant, is to be determined. The gênerai rule in this respect 
is so well settled, that it is hardly necessary to cite authority in its 
support, but the principle upon which it is fo'unded was so well stated 
by the Suprême Court of Pennsylvania, as long ago as 1871, in R. R. 
Co. V. McElwee, 67 Pa. 311, a case referred to by counsel for plain- 
tifï, that we quote the following language therefrom: 

"The law is well settled that what is and what is not négligence in a par- 
ticular cage is geuerally a question tor the jury and not for the court. It is 
always a question for the jury when the measure of duty is ordinary and rea- 
sonable care. In such cases the standard of duty is not fixed but variable. 
Under some circumstances a liigher degree of care is demanded than under 
others. And when the standard shifts with the circumstances of the case, it 
is in its very nature incapable of belng determined as matter of law, and must 
be submitted to the jury to détermine what it is, and whether it bas been com- 
plied with. But when the standard is flxed, when the measure of duty is dé- 
fined by law, and is the same under ail circumstances, its omission is négli- 
gence, and may be so declared by the court. And so, when there is such au 
obvious disregard of duty and safety as amounts to misconduct, the court may 
déclare it to be négligence as matter of law. But where the measure of duty 
is not unvaryiug, where a higher degree of care is demanded under some cir- 
cumstances than un<ler others ; where both the duty and the extent of its per- 
formance are to be ascertained as facts, a jury alone can détermine what is 
négligence, and whether it has been proved." 

[2] We do not think that the above-quoted testimony of the plain- 
tifif, upon which counsel for the défendants rely in support of their 
contention, would bave justitied the court below in declaring, as mat- 
ter of law, that the plaintiflf was guilty of contributory négligence. 
The évidence clearly shows that the plaintifï was in the zealous per- 
formance of his duty to his employer. There was apparently some 
mishap on the fourth floor requiring prompt action on the part of the 
plaintifï in moving thèse trucks between the fîoors. The gâte, which 
occasionally stuck in its grooves and did not automatically drop when 
it should bave donc so, usually operated as it was intended to operate, 
the plaintiiï testif ying that during the two weeks intervening between 
his notice to the défendant and the, happening of the accident, although 
he was using the elevator from 8 to 12 times every day, the gâte had 
only stuck two or three times. 

l'iaintiffs t.estimony also tended to show that it was customary, in 
handhng thèse trucks between the floors, for the one who rernained 
at the front or door of the elevator after the truck was pushed in, to 
operate the same, and also, upon the arrivai of the elevator at the floor 
to which it was destined, to secure it, in the absence of the iloor lock, 
with the hempen brake rope. Grunsky recognized that this was his 
duty, when he said that when he raised the gâte up, he thought they 
were to merely push the truck off and were not going to put another 
one on, and theref ore did not use the précaution of fastCning the rope, 
and, according to this testimony, it was his négligence that the hempen 
rope was not used to secure the elevator, and not that of the plaintifT. 
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The évidence also tends to show that.plaintiff did not know that Grun- 
sky had failed in the matter of using- the hempen rope as a fastening, 
thongh he did not endeavor to ascertain whether this duty had been 
performed by Grunsky, or not. This being the testimony bearmg on 
the plaintiff's state of mind and knowledge as to the situation immedi- 
ately preceding the accident, we turn to the testimony as to the con- 
duct of the plaintifï, upon which, by reason of the premises, the charge 
of contributory négligence on the part of the plaintiflf is f ounded. 

The évidence tends to show that, as plaintiff left the elevator, push- 
ing the truck, he looked to see that it was flush with the floor and ail 
right for bringing the other truck on. It also tends to show that, as 
plaintiff crossed from left to right, to bring the second truck on to the 
elevator, he was in a position to look directly into the door of the ele- 
vator ; that he did so and saw that the gâte was still up and the floor 
of the elevator in proper position. The évidence is sufficient to sup- 
port the inference that, from the time he thus looked until he was 
within a foot and a half of the elevator, walking backwards and pull- 
ing the second truck, could only hâve been an interval of a few sec- 
onds, as it was only necessary for the second truck to be pulled and 
pushed over the intervening space of 7 or 8 feet to the elevator, or a 
distance of 5% or 6V2 feet to the point where he actually did look, 
though too late to save himself. There is also évidence tending to 
support the suggestion that, but for the momentum of the heavily laden 
truck, increased by the push of his fellow workman, he might even at 
that distance hâve recovered himself. 

Are we to say, as a matter of law, that it was négligence not to hâve 
taken into account the momentum and push of the truck, or that it 
was reckless disregard of his own safety not to hâve looked over his 
shoulder when 2 or 3 feet distant, instead of 1^/2? The fact, if it be 
a fact (and the plaintiff's testimony tended to show it), that he looked 
as he crossed from one truck to the other, and found the situation ail 
right for his work, might or might not in the opinion of a jury excuse 
the plaintiff from expecting a change in the short interval of time re- 
quired, after he had looked, to pull the truck over the intervening space 
of 7 or 8 feet which separated it from the elevator. We can- 
not agrée that what plaintiff did shows such an obvions disregard of 
duty and safety as amounts to misconduct, which the court inay dé- 
clare to be négligence as matter of law. "The duty and extent of its 
performance are to be ascertained as facts" by the jury. 

It is unnecessary to prolong this discussion of the testimony, as it 
is apparent that, in order to hâve complied with the défendants' mo- 
tion for peremptory instructions on account of contributory négli- 
gence, it would bave been necessary for the court to hâve established 
in its own mind a standard by which to test the alleged négligence of 
the plaintiff. The real standard being what an ordinarily prudent man 
would bave donc under the circumstances, it could only he fixed by the 
jury, and the court properly submitted the fixing of that standard to 
its détermination. 

The judgment of the court below is there fore affirmed. 
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In re SEE. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 22. 

1. Trusts (§ 358*) — Foixowino Trust Funds — Identification. 

A trust funrt can be followed and recovered in equity only wlien it ean 
be clearly traced and identlfled as sonie spécifie fund or property. 

[lîd. Note. — For otlier cases, see Trusts, Cent. Dig. §§ 523, 553 ; Dec. Dis. 
§ 358.* 

FoUowing trust property converted t)y trustée as dépendent on its identi- 
fication, see note to In re T. A. M'Intyre & Go., 108 C. C. A. 545.] 

2. Tbusts (§ 358*) — FoLLOwiNG Trust Funds — Assets — Pkeferrbd Lien. 

Claimant and a bankrupt agreed that the former should purcliase and 
sell goods In the bankrupt's name, he to receive 5 per cent, on the gross 
sales and ail nioney collected by clainiant and piiy ail bllls for goods pnr- 
chased. To protect the bankrupt froni loss, elainuuit deposited .fSOO with 
Iiiin to be returned on ternnnatiou of the agreenieut. This nioney was de- 
posited by the bankrupt in a bank, and, about a week ])rlor to the bank- 
rupt's failure, the balance of liis deposit account aniounting to $1,500 was 
paid to the bank to take up a note owing to It. llchl that, slnce claim- 
ant's deposit eould not be traced into funds of the bankrupt that came Into 
the possession ofhis trustée, clainiant was not entitled to a lien on the 
bankrupt's assets therefor. 

[Ed. Note.— For otlier cases, see Trusts, Cent. Dig. §§ 523, 553 ; Dec. Dig. 
§ 358.*] 

Pétition and Appeal from the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of J. Albert See. From 
a decree awarding Henry H. Meekcr, a creditor, a Hen on the assets 
of the bankrupt for the payment of money deposited with him as 
security, Joseph Steinberg, as trustée of the bankrupt, appeals. Re- 
versed. 

Frank H. Reuman, of New York City, for appellant. 
C. Elmer Spedick, of Brooklyn, N. Y., for respondent. 

Before DACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge._ In October, 1911, J. Albert See and 
Henry H. Meeker entered into an agreenient which provided that 
Meeker should be permitted to carry on the business of buying and 
selling goods in the name of See. The latter was to receive 5 ])er 
cent, on the gross sales ; was to receive ail moneys collected by Meeker 
and pay ail bills for goods purchased by him. In order to protect See 
from any losses which miglit occur through the sale of goods by 
Meeker, the latter deposited the sum of $800 with See as security to 
be returned on the termination of the agreement. Meeker carried 
on the business until January 10, 1912, when a pétition in involuntary 
bankruptcy was filed against See, and Joseph Steinberg, the petitioner, 
was appointed receiver and subsequently trustée in bankruptcy. After 
the appointment of the petitioner, Meeker collected for goods sold by 
him certain sums of money amounting approximately to $519. He 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was required to show cause why he should not turn this amount over 
to the receiver. He admitted the collection of this money, but asserted 
the right to retain that sum on account of having a lien against the 
same for the $800 which he had deposited with See by way of secu- 
rity. It was admitted that See had deposited the $800 which he re- 
ceived in the .'Etna National Bank, and that when the bankruptcy 
pétition was fîled there was very little, if anything, in the bank to 
See's crédit, because of the fact that the main balance that had been 
in the bank was paid to the ^tna National Bank to take up a $1,500 
note within a week prior to the failure. An order was made by the 
district judge requiring the respondent Meeker to pay to the receiver 
the $519 which he had collected and the question was referred to 
a spécial master as to whether the $800 deposited by the respondent 
Meeker with the bankrupt See was a lien upon such moneys as might 
be collected on the accounts due under the agreement between them. 
At the same time the receiver or trustée was directed to set aside 
out of the assets in his possession the sum of $1,000, the same to 
be held until it should be determined whether the claimant Meeker 
had any lien thereon. The master reported against the existence of 
the lien. The district judge refused to confirm the master's report and 
ordered that the claim of respondent Meeker should be declared a 
lien upon the sum of $1,000 in the hands of the trustée, who was 
directed to pay to Meeker $690.71 ; it having been ascertained that 
this was the amount due from See to Meeker. The trustée in bank- 
ruptcy has appealed from this order and filed a pétition for review. 

It is admitted that no part of the $800 has been traced into the 
funds of the bankrupt or reached the hands of the trustée in bank- 
ruptcy. The question which this court has to décide, therefore, is 
whether one who entrusts money to another to be held as security 
bas a preferred claim on the assets which come into the possession 
of a trustée in bankruptcy of that other in case the latter wrongfully 
appropriâtes the funds held in security to the payment of certain 
of his creditors, or whether he must come in and share pari passu 
with the gênerai creditors. 

The respondent insists that his claim is to be preferred on the 
ground that the security fund was wrongfully used by the bankrupt 
to diminish his debts and that by the payment of the note to the ^tna 
Bank, the bankrupt's estate was by so much enriched. The argu- 
ment is that the presumption should be indulged that this wrongful 
application of the security fund had contributed to the benefit of the 
bankrupt's estate in the proportion that it had lessened the volume 
of the gênerai claims against the estate and that on that account 
the spécial creditor, in this case the respondent Meeker, is to be given 
the same préférence over the gênerai creditors that he would bave 
had if the security fund had not been wrongfully appropriated but 
had come into the hands of the trustée in bankruptcy. 

On the other hand, the petitioner, the trustée in bankruptcy, in- 
sists that as the security fund was dissipated by the bankrupt and 
never reached the petitioner's hands as a spécifie fund and cannot 
be traced into the assets of the bankrupt's estate, the respondent 
is not entitled to any préférence over the gênerai creditors. 
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[1] There is no doubt that See held the $800 deposited by Meeker 
as a trust fund. If the fund had remained in its integrity in See's 
hands — Meeker would hâve been entitled to claim the entire amount 
in préférence to the gênerai creditors. And if in perversion of his 
trust See misappropriated the money, Meeker was entitled in equity 
to pursue the trust fund into any form of property into which it 
could be shown See had converted it. But if a trustée wrongfully 
converts a trust fund and it cannot be traced into any spécifie fund 
then the question arises whether the cestui que trust can assert a 
préférence against gênerai creditors. It is well knovvn that there is, 
some conflict of authority upon the question whether the trust fund 
can be followed only when the spécifie subject-matter can be clearly 
traced and identified, or whether it will be sufficient if it can be shown 
that it has found its way into the assets although it cannot be iden- 
tified in any particular fund or property. The better doctrine and 
that sustained by the weight of authority is that a trust fund can be 
followed and recovered in equity only when it can be clearly traced 
and identified in some spécifie fund or property. Board of Commis- 
sioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553 (see note to same 
case in 15 L. R. A. [N. S.] 1100); In re Hicks, 170 N. Y. 195, 63 
N. E. 276; Bank Commissioners v. Security Co., 70 N. H. 536, 49 
Atl. 113; Bryne v. McGrath, 130 Cal. 316, 62 Pac. 559, 80 Am. 
St. Rep. 127; 39 Cyc. 530. 

As said in Hewitt v. Hayes, 205 Mass. 356, 362, 91 N. E. 332, 
137 Am. St. Rep. 448, the cestui que trust is not given a charge upon 
the gênerai estate of the trustée on the ground that that estate has 
been enriched at his expense, but is merely allowed to hold a charge 
upon the spécifie account or fund into which his money has gone, and 
in which equity can présume that it still remains. In Lowe v. Jones, 
192 Mass. 94, 78 N. E. 402, 6 L. R. A. (N. S.) 487, 116 Am. St. Rep. 
225, 7 Ann. Cas. 551, it was sought to establish a trust in the gênerai 
assets of an insolvent estate upon the ground that the proceeds of 
trust property wrongfully disposed of had gone into those gênerai 
assets, and thus increased the amount of the estate. But the court 
said that, while there was some authority for that contention, it had 
never adopted it and it was not disposed to do so. 

In Spokane County v. First National Bank, 16 C. C. A. 81, 68 Fed.. 
979, a question similar in principle was before the court in the Ninth 
circuit. That court said: 

"We are unable to assent to the proposition tliat, because a trust fund has 
been used by the insolvent In the course of his business, the gênerai creditors 
of the estate are by that amount beneflted, and that therefore équitable con- 
sidérations require that the owner of the trust fund be paid out of the estate 
to their postponemeiit or exclusion. If the trust fund has been dlssipated in 
the transaction of the business before insolveney, it will be impossible to deni- 
onstrate that the estate has been thereby increased or better prepared to nieet 
the demands of creditors, and, even if it is proven that the trust fund has 
been but recently disbursed, and has been used to pay debts that otherwise 
would be claims against the estate, there would be manifest inequity in re- 
quiring that the money so paid out should be refunded out of the assets, for 
in 80 doing the gênerai creditors whose demands romain unpaid are in effect 
contributing to the paynient of the creditors whose demands hâve been ex- 
tlnguished by the trust fund. Both the settled prlnciples of equity and the 
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welght of authority sustain the view that tlie plaintiff's right to establish lils 
trust and recover hls tund must dépend upon his ability to prove that his 
property is in its original or a substituted form In the hands of the défendant." 

The question was elaborately considérée! in Metropolitan National 
Bank of Kansas City, Mo., v. Campbell Commissioner Co., Gregory, 
Intervener (C. C.) 77 Fed. 705, and a like conclusion was reached. 

In an article on Following Misappropriated Property, which ap- 
peared in 19 Harvard L,aw Review 511 (1906), the particular ques- 
tion now under considération was discussed by the late Prof. Ames. 
He said: 

"In a few jurisdictlons the true owuer is glyen a préférence over the gén- 
éral credltors of the wrongdoer upon the mère proof that the latter had the 
beneflt of the misappropriated res, even though it is impossible to prove that 
the fund for distribution among the gênerai creditors is, at the time of the 
préférence allowed, larger than it would hâve been but for the misappropria- 
tion. But the allowance of a préférence under such conditions is unjust to 
the gênerai creditors. If the product of the true owner's res is still traceable 
in the assets of the wrongdoer, in the form of land, chattels, a bank d^posit, 
or the nioney of a bank, its surrender to the true owner is eminently just. 
The credltors are left just where they would be if there had been no mlsap- 
propriation. If the true owner's res was used in paying one of the creditors, 
the true owner may fairly claim to be subrogated to that creditor's claim, in 
which case, also, the dividends of the other creditors would not be affected by 
the misapproprlation. The same resuit Is reached if, without subrogation, the 
true owner is allowed to prove ratably with the other creditors. But to go 
further and give the true owner a préférence over ail the gênerai credltors 
means an unfair réduction of the dividend of the other creditors. If the true 
owner's res has been squandered, the dividend of the other creditors must be 
less because of the right of the true owner to prove his claim. But hère, too, 
it would be gross injustice to pay the true owner in full, and thereby dlmlnish 
still further the dividend of the gênerai creditors. The authorities are nearly 
unanimous against this unjust préférence." 

In Perry on Trusts, vol. 2, note p. 1361 (6th Ed.), it is said that 
it is well settled that the mère misapproprlation of trust funds does 
not give the bénéficiai owner any rights against the gênerai estate 
of the misappropriating trustée in préférence to the latter's gên- 
erai creditors. And see Lewin on Trusts (12th Ed.) p. 1155. 

[2] In view of the authorities and for the reasons therein given, we 
are of the opinion that the report of the master recommending that 
an order be entered denying the claimant Meeker any lien on the 
$1,000 ordered deposited by the court, should hâve been confirmed by 
the district judge. His finding that the claim of Henry H. Meeker 
for $690.71 was a priority claim and lien on the spécial fund in the 
hands of the trustée and his direction that the said trustée pay the 
said claim out of the said spécial fund were erroneous, and the 
order and decree are reversed and the case is remanded to the dis- 
trict judge for further proceedings in accordance with his opinion. 
The appellant will recover his costs. 
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CENTRAL R. CO. OP NEW JERSEY v. HUDSON. 
(Circuit Court of Appeals, Tliird Circuit. November 13, 1913.) 

No. 1,750. 

1. Railroads (§ 316*) — Accidents AT Crossings — Speed of Train — Safett 

Gates. 

A train may siifely, and in tlie exercise of due care, use a tiigher rate 
of syeed at a crossiiifî guarded by safety gâtes than at one at wliich no 
sucli safeguard exists. 

[Ed. Note.— For otlier cases, see Railroads, Cent. Dig. §§ 1006-1008, 1011, 
1012 ; Dec. Dig. § 316.*] 

2. Railroads (§ 351*) — Action for Injitry at Crossing — Instructions. 

PlaintifC, whiie passiug over a street crossing in tlie evening, was struck 
and Injured by a freight car wliich was being pushed along a side track 
by an eiigine of défendant railroad Company, and brouglit an action for 
damages, alleging négligence in moving the car at too great speed, in fall- 
ing to earry a light tliereon, and in not ringing the engine bell. Con- 
ttlbutory neghgeuce was also au issue. There were safety gâtes at the 
crossing, niaintained and operated by another Company, which owned the 
road, and whose tracks défendant was using. There was testimony from 
several witnesses that the gâtes were closed before the car reached the 
crossing, and there were warning bells or gongs which rang as the gâtes 
were lowered. Neld, that whether or not the gâtes were closed was a 
niost important factor on the Issues of négligent speed and contributory 
négligence, without regard to whose duty it was to operate thein, and 
that it was error to refuse to so charge, and to ignore the question in the 
instructions given. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1193-1211, 
1213-1215; Dec. Dig. § 351.*] 

In Error to tlie District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by George Hiidson against the Central Railroad Com- 
pany of New Jersey. Judgment for plaintifï, and défendant brings 
error. Reversed. 

A. G. Dickson, of Philadelphia, Pa., for plaintiff in error. 

George Demming, of Philadelphia, Pa. (Edgar W. Lank, of Phila- 
delphia, Pa., on the brief), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The plaintiff sued for injuries sustained 
near a grade crossing at South Bethlehem, Pennsylvania, on the eve- 
ning of May 27, 1912. Birch street, a somewhat narrow street in that 
city running in an easterly and westerly direction, crosses the tracks 
of the Reading Railway Company, which runs in a northerly and 
southerly direction. Thèse tracks consisted of two main tracks and 
some sidings east and west of them, which also crossed Birch street. 
No one other than the plaintiff saw the accident itself, by which he 
was injured. 

The plaintiff testifies that he was proceeding on the sidewalk of 
the southerly side of Birch street, from the easterly side of the rail- 
road tracks towards the westerly side, and was struck by a box car 

•For other cares see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that was coming in a southerly direction on a side track, which was 
the ftrst track he stepped upon in attempting to cross the railroad. 
This side track was used by tiie défendant company for its own pur- 
poses on that evening, as upon many previous evenings, presumably 
pursuant to an understanding for track privilèges with the Reading 
Railway Company. The main lines of the Reading Railvvay cross 
Birch Street between the sidings, east and vvest, referred to, and the 
siding on which the accident happened is the one which Birch street 
first crosses from east to west. The plaintiff testifies that when he 
stepped upon this track, he suddenly became aware of a box car mov- 
ing in a southerly direction, so near that he was compelled to catch 
hold of it and endeavor to save himself, and was dragged some dis- 
tance before he fell beneath the wheels and suffered the injuries com- 
plained of . He testifies that there was no light upon the box car, that 
no whistle was blown, no bell was ringing, and that it was coming 
at a high rate of speed. 

There was testimony on behalf of the défendant that on the eve- 
ning in question, at the time of the accident, defendant's shifting en- 
gine, with one box car ahead of it, was pushing the same in a south- 
erly direction on this siding across Birch street ; that the car was 
being pushed at a reasonably slow rate of from four to six or seven 
miles an hour ; that the engine bell was continuously rung as it ap- 
proached and went over the crossing of Birch street; that the con- 
ductor and brakeman were sitting on the top of the car nearest the 
engine, with a lantern. This was the testimony of the engineer, fire- 
man, the conductor and the brakeman on the car, who stated posi- 
tively that the bell was ringing as the crossing was approached, and 
that the safety gâtes were down as they made the crossing. There 
was also independent testimony from two witnesses, that the gâtes 
were down when the car was pushed over the siding; also from the 
gatekeeper in the employ of the Reading Railway Company, whose 
tower was on the opposite side of the railway. 

There was the not unusual conflict of testimony as to the ringing 
of the bell, the speed of the train, and the gâtes being down. There 
was also circumstantial évidence tending to support the inference 
that the plaintifï had crossed, not from the pavement on the left hand 
or southerly side of Birch street, but from a point a number of feet 
to the south thereof, and not on the crossing. There was the testi- 
mony also of four witnesses who saw plaintiff as he came down Birch 
street toward the railway, and only a short distance therefrom, that 
he was behaving and staggering like a drunken man. The plaintiff 
dénies that he was drunk, or that he had had more than two glasses 
of béer that evening. Thèse witnesses testified, and the plaintiff also 
admitted, that when he came to the corner of Birch street and the 
railway, he turned to the left, around a large building situated on 
the corner and about five feet from the siding in question. Thèse wit- 
nesses testified that they did not see him return, but the plaintiff tes- 
tified that he did return to the sidewalk on Birch street before he at- 
tempted to cross the track. The point where he was found lying 
after his injuries was on this siding, about forty feet from the crossing. 
209 F.— 12 
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The safety gâtes were owned and operated by the Reading Railway, 
and were nsed for the protection of this Birch street crossing, as to 
the movement of trains on ail tracks crossing said street, and the 
defendant's testimony tended to show that they were so used on the 
night in question, and just before the accident, to protect those using 
the crossing from the box car and engine that were pushed southward 
on the siding, and in the movement of which the accident complained 
of occurred. 

The case was submitted to the jury on the issues of the négligence 
of the défendant and of the contributory négligence of the plaintiff. 
The jury rendered a verdict in favor of the plaintiff, and to the judg- 
ment on this verdict this writ of error has been sued out by the de- 
fendant. 

The assignments of error are confined to certain exceptions taken 
to the charge of the court in submitting the case to the jury. Though 
the assignments are numerous, covering in detached portions almost 
the whole charge, we will refer only to those which seem to us im- 
portant by reason of their direct bearing on the questions of the nég- 
ligence of the défendant and the contributory négligence of the plain- 
tiff. 

The gravamen of plaintiff's charge against the défendant was, of 
course, its alleged négligence in the manner in which the shifting en- 
gine and box car made the crossing at Birch street. According to 
this charge, the négligence consisted of the alleged unreasonable high 
speed, the absence of any light on the box car, and failure to sound 
bell or whistle on approaching the crossing, or give other reasonable 
warning to those about to cross of the approach of the engine and 
car. It can hardly be said that there was any real conflict of testi- 
mony as to the speed of the train. AU of those who were in a po- 
sition to know and qualified to estimate the speed of a train testified 
to six or seven miles an hour. The only conflict with this, if con- 
flict it be called, is the testimony of the plaintiff himself, who testi- 
fied that the car, when it bore down upon him, was coming fast, — 
how fast, he did not attempt to say. The question, however, was sub- 
mitted to the jury, whether six or seven miles was a reasonable speed 
at which, under the circumstances, to make the crossing. So also 
the questions as to whether there was a light on the car, and whether 
the bell was rung, — for it was admitted that no whistle was blown — 
were submitted to the jury. If this were ail, no exception could be 
taken to their submission, as questions of fact, to the jury, the find- 
ing as to any or ail of which would be determinative of the négligence 
of the défendant. 

[2] Another élément, however, too important to be ignored, entered 
into the case, and that was the position of the safety gâtes at this 
crossing oh Birch street. The only conflict of testimony hère again, 
is between that of the plaintiff, who says that the gâtes were not down 
Vi'hen he attempted to cross, and that of the other witnesses on the 
engine and car, who declared that the gâtes were down as they made 
the crossing, and of independent witnesses who testified that the gâtes 
were down before the car touched the crossing. It was in testimony, 
and not contradicted, that when the gâtes were being lowered, warning 
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bells or gongs attached to the same commencée! to ring and did not 
stop until the gâtes came to their position of rest across the street. 
It was also testified to by a girl 17 years of âge, who was in her 
room in the third story of a building very near the railroad crossing, 
and the Windows of which looked out upon the same, that she heard 
thèse bells ringing, indicating the lowering of the gâtes, before the 
car reached the crossing and that they were already down when the 
car crossed Birch street. Counsel for the plaintifï claims that cer- 
tain discrepancies were shown in the testimony of this and other wit- 
nesses, in regard to the position of the gâtes; ail of which went to 
the jury, but it is contended by counsel for the défendant that an 
instruction that clearly tended to eliminate from the minds of the jury 
the importance of the question, as to whether the gâtes were up or 
down when the défendant crossed Birch street, was given. 

[1] That safety gâtes, properly operated, at railroad crossings hâve 
become the most important précaution that has been devised for the 
safety of those using a street or highway across railroad tracks, is a 
matter of common knowledge and of every day expérience. The 
whistle or bell may not be heard or attended to. Various circum- 
stances may prevent an approaching train from being seen or being 
regarded by one exposed to its danger, but the peremptory warning 
and physical obstruction of the safety gâte prevents any but the most 
foolhardy from attempting to cross while they are down. Not only 
does the présence or absence of such safety gâtes in this case bear 
upon the primary question of the defendant's négligence, but it also 
has a bearing upon at least one other question in the case, viz., whether 
six or seven miles an hour was undue or unreasonable speed under the 
circumstances. It seems perfectly obvious that a train may safely and 
in the exercise of due care, use a higher rate of speed at a crossing 
guarded by safety gâtes, than at one at which no such safeguard ex- 
ists. If, as a matter of fact, thèse safety gâtes were in their proper 
position to protect the crossing at the time the car propelled by the 
engine entered upon Birch street, and the car and engine were moving 
at no more than six or seven miles an hour, the jury might well con- 
clude that the railway company was guilty of no négligence in the 
premises, having taken the most efficient précaution in giving warning 
to those about to enter upon the crossing. Of course, whether the 
gâtes were really down in time to prevent the accident, or not, was a 
question for the jury to détermine, who would take into considération 
ail testimony which tended to impugn the veracity or accuracy of the 
witnesses, in regard to the position of thèse gâtes, but the question as 
to their position in due time to give warning to those about to cross the 
track, was as important as, if not more important than, any other in 
the case. The part of the charge touching this matter, to which ex- 
ception is taken by the défendant, is as follows : 

"Now, the testimony on the part of the défendant Is that there was a safety 
gâte there, and that It was operated by the Philadelphia & Reading Railway 
Company, which company employed the watchman at the tower to operate the 
safety gâtes. There is testimony on the part of the defendant's witnesses that 
the safety gâte was down and that the bell was ringing as the train was ap- 
proaching. ïhe opération of the safety gâtes, so far as the testimony shows, 
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was 110 exercise of care on tlie part of tlie défendant, but If tlie safety gâte 
was down and tlie bell was rlnging as the train approaclied, that would be a 
warnlng to the plaiiitiff tliat a train was approacliing, and if lie had that 
-warning and disregarded it, he would be guilty of contributory négligence in 
going upon the track." 

This is the only référence in the main charge made by the court 
belovv to the safety gâte. It is contended by counsel for the plaintiff 
that the learned judge of the court below, in saying that "if the safety 
gâte was down and the bell was ringing as the train approached, that 
would be a warning to the plaintiff," was referring to the bells or 
gongs attached to the safety gâte or gâtes, which it was testified 
sounded as they were being lowered. That does not seem to us to be 
the natural inference to be drawn from the language of the charge, 
as quoted. Nowhere else in the charge does the learned judge refer 
to the safety gâtes or the bells or gongs attached thereto. In fact, in 
the first part of his charge, stating the duty imposed upon a railroad 
to give notice of the approach of trains, there is this language : 

"Now, the évidence in tins case on bebalf of tlie plaintiff is that there was 
no bell rung on tliat train, and that it was going at a liigli rate of speed, al- 
though he does not attempt to estiniate the rate of speed. If that was the 
case, and he weiit lawfnlly upon the tracks, doing liis duty, iu avoidiug anj" 
risk, as far as he reasonably could, tlien the railroad conipany would be guilty 
of négligence in the case. ïhe duty on the part of a pedestrian, or any oiie 
Crossing a railroad track, is to stop, look and listeu. The plaintiff bas tes- 
tified that he did stop, that he looked both ways, that he did not see any train 
approaching, and that he listened and did not bear the sound of an approacli- 
ing train, and tlieii weiit upon the track. If that is true, and if the crew of 
the train were not giving any signais, eitlier by a bell or by a light on the 
train, so that lie did not liave any warning, sucli warniiig as a person sliould 
hâve, and which you fliid in your judgnieiit sliould bave been given under the 
circuinstances in this case, at a crossing of that sort, theii the railroad Com- 
pany would be liable for its négligence, in causing the injury to the plaintiff." 

We think, therefore, we are justified in saying that the natural im- 
pression made upon the minds of those to whom this charge was ad- 
dressed, would be that the bell referred to was the one which the judge 
had said it was the duty of the défendant to hâve rung as the train 
was approaching, and it seems to us altogether probable that the jury 
should hâve received from the language we bave quoted in regard to 
the safety gâte, the impression that the fact that it was down could not 
be taken into considération, unless the bell on the approaching engine 
was also rung. 

At the close of the charge, the following colloquy took place be- 
tween counsel for the défendant and the court: 

Mr. Dickson: 

"I also wlsh an exception to that part of the charge in which your lionor 
stated that if the évidence of the plaintiff was believed, that no beîl had been 
rung, and that the train was going at a high rate of speed, the défendant 
would be liable, in view of the fact that tliut oniits any référence to a gâte, 
if the gâte was down. You said that, I think, on one or two occasions, iu 
différent parts of the charge." 

The Court : 

"Gentlemen, what I intended to state to you, and I tliink I did, was that 
if there was no warning given to this plaintiff, either by ringing the bell or 
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having a lislit on the train or some other warning of tlie approaeh of the train. 
If you flud that nnder tlie circumstances of tliis partlcular case sucli warning 
was necessai'y for tlie safety of persons crossing the track, If you flnd tliat 
there was no l)ell rung, and no liglit on tlie train, and that that was necessary 
nuder the cireunistanees of this case, then the défendant would be gullty of 
négligence. There was no évidence in the case that the défendant had any- 
thing to do wlth the placing of gâtes there or the opération of gâtes. I hâve 
instriK.'ted you that if the gâte was down and the bell was being rung, that 
that would be a warning to the plaintifï, and the plaintitï had no right to go 
on the track if those things existed. If he did, he would be guilty of con- 
trilnitory négligence. I décline to charge the jury that that would be an ex- 
ercise of care on the part of the défendant, as to the opération of the gâtes, 
because there is no évidence showing that the défendant had anything to do 
with them." 

It thus seems apparent that the court used language which might 
fairly be construed by the jury as instrticting them that the question of 
the négligence of the défendant depended upon the facts, whether the 
engine and car were moving at a high rate of speed and without the 
ringing of any bell ; or, in other words, that due care on the part of 
the défendant depended upon whether the bell was rung and the speed 
slackened as the engine approached the crossing. This practical 
élimination of the safety gâte from the considération of the jury is 
emphasized by the language above quoted, viz. : 

'•The o])eration of the safety gâtes, so far as the testimony shows, was no 
exercise of care on the part of the défendant, but if the safety gâte was dowii 
and the bell was ringing as the train approached, that would be a sufficient 
warning," etc. 

Unless justified, this language and that last above quoted, viz. : 

"T décline to charge the jury that that would be an exercise of care on the 
part of the défendant as to the opération of the gâtes, because there is no évi- 
dence showing that the défendant had anything to do with them" 

— clearly suggests to the jury that, owing to the fact of thèse gâtes 
being operated by the Reading Railway, and not by the défendant, 
their présence or absence had no bearing on the safety of the situation, 
for which the défendant was responsible. 

Such a suggestion was clearly prejudicial to the défendant, and we 
think lacks justification. It certainly could make no différence as to 
the safety or danger of the situation at the Birch street crossing, 
whether the safety gâtes were operated by the défendant company or 
by the company whose tracks it was using. The only real question for 
the jury was, whether the défendant was using ail the care that the 
situation demanded, and the most important factor in that situation 
was the présence or absence of a safety gâte in its proper position to 
give due warning to those about to cross the railroad. 

For thèse reasons, it seems clear that there was harmful error in 
those portions of the charge to which we hâve referred, and that the 
judgment below must therefore be reversed and a venire de novo 
awarded. And it is so ordered. 
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LIDDLE V. COOK et al. 
(Circuit Court of Appeals, Eighth Circuit. November 8, 1013.) 

No. 3,896. 

1. QUIETING TiTLE (§ 3*) — DEFENSES — EnFOKCEMENT OF FOKFEITURE. 

A complainant lield not entltled to a decree quieting liis title to land, 
wliere it involved enforcing tlie forfelture of a contract by wliicli lie liad 
agreed to sell the land and liad received part payment therefor, as against 
assignées of the contract wlio liad pald a large advance In piice therefor 
and had been at ail times willing and able to pay the entlre aniouiit due 
on the contract, and had niade default in payment of the installuient on 
which the forfeiture was clainied in reliaiice on the représentations of 
coiuplainant's agents that the complainant would soon be ready to accept 
payment in full and exécute a deed. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 3 ; Dec. Dig. 
§ 3.*] 

2. Equity (§ 24*) — RiQiiT TO Relief — Enfokcement or Forfeiture. 

While in a case otherwise properly cognizable in equity there is no in- 
supei'able objection to the enforoement of a forfeiture, in order to entitle 
a complainant to such relief the case made niust be one the equity of 
which is strong enough to overcome the gênerai indisposition of courts of 
chancery to aid in the enforeement of forfeitures. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 69-76 ; Dec. Dig, 
§ 24.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Wm. li. Pope, and John A. 
Riner, Judges. 

Suit in equity by Thomas R. Liddle against Clyde C. Cook and A. 
L. Cook. Decree for défendants, and complainant appeals. Affirmed. 

October 26, 1906, aiipellant entered into a contract with C. F. Tarker and 
B. D. Parker of Julesburg, Colo., partners, doing abstract work under the name 
of Parker Bros., and a real estate business under the nanie of the Julesburg 
Land Company, for the sale of a considérable body of land in the county of 
Sedgwick and state of Colorado. By this contract appellant provided that the 
"parties of the second part should hâve the rlght, from and after this date, 
to sell and dispose of any of sald lands to purchasers at such sums and 
amounts as they may be able to obtain, and upon any such sale or sales being 
made, the party of the flrst part agrées to convey said lands so sold as afore- 
said upon payment to him, the said Liddle, of one dollar in cash per acre 
and live dollars per acre in the contracts of sale taken upon the sale of said 
lands, said second parties to bave and réserve ail the remaiiiing part of said 
considération." Further, "that said Liddle shall niake conveyances of said 
liinds to the said parties of the second part, and their assigns as fast as pur- 
chase price of any quarter section either in nioney, or in money and contracts, 
as above provided, shall be tendered." Further, "that the said party of the 
first part (Liddle) shall furnish contracts for any and ail of said lands, when 
sold as aforesaid, or shall niake conveyance by warrauty deed, as the case 
may be and shall also furnish abstracts of title when called for as aforesaid." 
At the time of the ensealing and delivery of the contract, the parties of the 
second part were to deposit $1,000 in the First National Bank of .Julesburg, 
t^olo. ; and it was agreed between the parties "that in case the sald parties of 
the second part, or their assigns, fait or neglect until .Tune 1, 1907, to comply 
with the ternis of this contract and to complète the purchase of said lands 
that then and in that case the said sum of one tliousand (.^1,000) dollars de- 
posited with the First National Bank, Julesburg, Colorado, as aforesaid, shall 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be paid over to the said Llddle as liquidated damages" for such failure to per- 
fonii. 

On tlie 13t;h of December, 1906, folio wlng, Parker Bros, sold the S. E. % of 
section 24, townsliip 10 N., range 44 W., in Sedgwick county, Colo., to one John 
Detmer for $1,280; ?4S0 to be paid in cash and the balance in flve annual 
deferred payments, with accrued interest, to be made respectively on the 13th 
day of December in the years 1907 to 1911, inclusive; and, under his agree- 
ment witli the Parkers, Liddle entered into a contract with Detmer, whereby 
lie agreed to make to the latter a good and suflicient warranty deed upon per- 
formance of ail the coveriants and agreements therein contained. In this cou- 
tract, among other things, it was provided that upon default in the perform- 
ance of any of the covenants and agreements to be performed by Detmer, in- 
cludiiig the makiiig of the payments aforesald, when the same should fall due, 
Detmer should be deemed to liave been from the beginning the tenant of Liddle 
und his tenancy should thereupon cease and détermine without notice. 

On the same date a transaction similar in ail respects was consummated 
whereby the S. W. % of the same section, township, and range was contracted 
to be sold to George Sporl and Margaret Sporl. 

June 10, 1908, the Parkers, in the name of the Julesburg Land Company, 
entered into a contract with the appellee Olyde C. Cook, which contract was 
in the foUowing ternis : 

"Articles of agreement, made this lOth day of June, A. D. 1908, between 
Jnlesburg Land Company of the county of Sedgwick and state of Colorado, 
of the flrst part, and Clyde C. Cook of Arlington, Nebraska, of the second part. 

"Witnesseth : That if the party of the second part shall flrst make the pay- 
ments and perform the covenants hereinafter mentioned on his part to be made 
and performed, the said party of the flrst part hereby covenants and agrées, 
subject to the présent owher's approval, to furnish abstraet showing clear ti- 
tle, and to coiivey to the said party of the second part in fee simple by good 
and sufficieut warranty deed the foUowing deseribed real estate : 

"The south lialî (S. i/o) of section twenty-four (24), township ten (10) north, 
range forty-four (44) west of the 6th P. M. and the said party of the second 
part hereby covenants and agrées to pay to the said party of the flrst part 
tlie êum of forty-three hundred tweuty (§4,320.00) dollars in the manner fol- 
lowing : Three hundred six ($306.00.) dollars cash, receipt wliereof is hereby 
acknowledged ; twenty-seven hundred thirty-four (.$2,734.00) dollars when con- 
tract now on said land lias been properly assigned and sent to the Arlington 
State Bank, Arlington, Xeb. ; and the balance, which is twelve hundred eighty 
($1,280.00) dollars, by the assuming of the balance now due on said land con- 
tract. 

"It is understood that second party is to hâve an option until June 16, 1908, 
of purchaslng the northwest quarter (N. W. %) of section eleven (11), town- 
ship ten (10) north, range forty-four (44) west of the (6 — ) P. M. at thirteen 
dollars and flfty cents ($13.50) per acre. Should this quarter be purchased by 
second party (of) his assigns, the papers are to be sent to the ArUngton State 
Bank and the purchase priée of said quarter sent to flrst parties as soon as 
papers are approved. If second party does not notify flrst party that he will 
take said quarter section by June 16th, then tha option hère glven shall be 
null and void. 

"In case of failure of the said party of the second part to make either of 
the payments or perform any of the covenants on his part, this contract shall 
be forfeited and ail payments slial! be retained by the said party of the flrst 
part in liquidation of damages, and if the party of the flrst part shall fail to 
furnish warranty deed and abstraet showing clear title, ail payments are to be 
refunded to the party of the second part. 

"The Julesburg Land Co., by C. F. Parker. 
"Clj-de C. Cook." 

Thèse were the same lands theretofore contracted to be sold to Detmer and 
the Sporls. The appellee Alfred L. Cook was a joint purchaser, although bis 
name does not appear in the contract. 

Respecting his preliminary negotiations with the Parkers for the purchase 
of thèse lands, the appellee Clyde C. Cook testlfled: 
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"I told them that I did not waiit to take the land uiider aiiy contracts and 
did not care to niake any contracts and wonld not take it tmless I could get 
an abstract showlng a good title, and a de«d in a short tinie as I had the 
inoney and wanted to pay ont on It and get niy land. They told me that there 
wonld be no trouble about that ; that they would see Mr. Liddle, the niau who 
owned the land ; and that they wonld hâve Mr. Liddle, who owned the land, 
to conie in and niake ont tlie deed and abstract in a short tinic." 

ïhis testiniony stands without substautial contradiction. The next succeed- 
ing steps in the transaction are disclosed by correspondence: 

"Arlington, Nebr., .Tune 15, '08. 
"Parker Bros., .Tnlesburg, Colo. — Dear Gentlemen : I liave decided not to 
try to buy the 160 acres on which I had an option until June 16th. When 
you seud the abstract aud deed for 320 acres, for which I hâve contract, hâve 
it made out Jointly to Clyde C. Cook and A. L. Cook, Arlington, Nebr. l'icaso 
seud deed and abstract to Arlington State Bank as soon as possible, and money 
for tlie whole aniouut ($1,014) will be ready for you. 

"ïours truly, Clyde C. Cook." 

"x\rlington-State Bank. 
"Yours business solicited. 

"Arlington, Neb., June 29, 100<S. 
"The First Natl. Banlc, Julesburg, Colo. — Gentlemen : We received your let- 
ter of tlie 26th inst. inclosing two contracts for land to be delivered to Clyde 
C. Cook upon payment of (of) ^2,734.00. Mr. Cook is ready to pay the money 
over if the deed and abstract sliow perfect title, which lie says was the nn- 
derstanding that as his contract reads he should hâve abstract with (privilège) 
of examiniug sauie, which he says should be sent to tliis bauk. 

"Yours Kespy. H. W. Schoettger, Cas." 

"The Julesburg Land Company. C. F. Parker 

"First National Bauk Block. B. D. Parker, Jr. 

"Julesburg, Colorado, July 1, i-908. 

"Arlington State Bank, Arlington, Neb. — Gentlemen : Yours of the 29th at 
hand. The situation on the land in the Clyde C. Cook deal is just as follows : 

"This lialf section was a part of Mr. Liddle's large cattle ranch which we 
sold out for him last year. In the sale of this land he had a uniform price 
with a uniform cash payment and a uniform amount left back to be paid in 
annual payments. He did not wish to be bothered with making mortgages and 
taking sépara te mortgage on eacli pièce of land. He, therefore, used the gên- 
erai land contracts, two of which we sent Mr. Cook. Now Mr. Liddle does not 
want to be bothered with changes in his deals until some time this fall when 
lie says he will take up matters, rearrange tliem and give deeds to those who 
are ready to cash out. Nor does lie wish to go into the granting of abstracts 
until the time that he takes up tlie whole proposition. I think that we told 
Mr. Cook when he made the deal that there was a question whether or not we 
could get Mr. Liddle to exécute his deeds at the présent time and if you will 
notice Mr. Cook's contract, we simply agreed with him that lie was to pay so 
much cash, so much when the contract on said land was delivered and assume 
the Liddle contract for $1,280.00. 

"We hâve taken up the inatter wîth Mr. Liddle, as we promised Mr. Cook 
that we would, but he does not want to change his gênerai régulations and 
says he lias not time to open up the whole proposition now, but that this fall 
he will be ready to give warranty deeds as stated above. As you or ilr. Cook 
can ascertain by writing to either of the banks hère, Mr. Liddle is personally 
responsible for a good many quarter sections of land at the price which Mr. 
Cook paid. Mr. Cook also has his contract with us which we shall allow him 
to keep until he gets his deed and abstract and we shall be very glad to hâve 
hiin look up our flnaneial responsibility. There can then be no possibility of 
a loss to Mr. Cook by his taking over the contract now, as It was held by 
Mr. Sporl and Mr. Detnier. When they bought the land they were satisfied 
that they were secure and many others to whom we hâve sold the Liddle land 
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hâve taken the land on hls regular contract and are waiting for thelr deeds un- 
til tlie whole matter can be closed. 

"This is in gênerai the explanation of the situation and \ve trust that Mr. 
Cook will see fit to close up on the contract at once and take his deed thIs 
fall. Of course, Mr. Sporl and Mr. Detuier feel that the matter ought to he 
closed up. After niakiug our contract with Mr. Cook, we told tlieui that we 
had sold their land to a man who would assume thelr contract and they, of 
course, can see no cause for delay. Of course, ijrices are going up ail the 
time and we présume that Mr. Sporl and Mr. Uetmer are not very glad that 
they sold. Like everybody else at the présent time, they feel that they might 
lave secured a better price and bave just had a letter froni one of them want- 
■ng us to close the matter at once or send back his contract. You will see 
the position that we are in and we trust that Mr. Cook will see it and also un- 
derstand that he is running no risk in taking the gênerai land contract and 
■waiting for his deed and abstract. 

"Trust that the whole thing niay be closed up soon, for if it cannot be, Mr. 
Sporl and Mr. Detmer will soon be demanding their papers back. 

"(Your-) truly, B. D. Parker, Jr." 

TJpon the faith of this last letter, and shortly thereafter, appellees paid to 
the Julesburg Land Company the $2,734 provlded in the contract, and stood 
ready to pay the balance of .^1,280 as soon as they should be advised by the 
Parkers that Liddle was ready to deliver to them the abstraets and deed. 
The record is not clear whether the contracts made by Detmer and the Sporls 
were assigned and dellvered to appellees. Presumably, however, they are the 
two contracts referred to in the letter of June 29, 1908, herein set forth. ïhe 
next payments under the terms of thèse contracts matured December 13, 
1908. Appellees, baving already paid over $3,000 under their contract with 
the Julesburg Land Company, and relying upon the représentations of the 
Parkers that the abstraets and deed from Liddle would be forthcomlng, paid 
no attention to the terms of thèse prior contracts, and.no additional payments 
were made on the 13th of December foUowing. March 15, 1909, Liddle exe- 
cuted and flled with the county clerk of Sedgwick county, Colo., two notices of 
forfeiture of the Detmer and Sporl contracts, thereafter refused ail tenders 
of the balance due under the terms thereof, and on the 15th day of February, 
1911, flled in the state court a MU agalnst appellees, the Sporls, and their un- 
known grantees and assignées, to quiet the title in him to the S. W. % of 
section 24 aforesaid. The case was removed to the fédéral court for the dis- 
trict of Colorado, and thereafter appellees flled answer and cross-complaint 
setting out that the Parkers, as the Julesburg Land Company, were the agents 
of Liddle in the sale of both quarter sections to the appellees; that appellees 
were at ail times ready to perform the contract as made ; and that plalutiff 
was contriving to cheat and defraud appellees in the déclaration of the for- 
feiture aforesaid. They tendered payment of the balance due appellant and 
prayed affirmative relief. To this appellant flled replicatlon, and, after hear- 
ing. the court found the issues thus framed in favor of the appellees, and de- 
creed that, upon the payment or tender to appellant by appellees of ail sums 
found to be due, appellant should exécute a warranty deed conveying to ap- 
pellees the S. % of section 24 aforesaid. From this decree appellant prose- 
cutes this appeal. 

Charles L. Allen, of Denver, Colo. (Allen & Webster, of Denver, 
'Colo., on the brief), for appellant. 

Joseph C. Cook, of Fremont, Neb. (Dana & Blount, of Denver, 
Colo., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAh- 
KENBURGH, District Jtidge. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). [1] From the record we are convinced that while their con- 
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tract with Liddle was ostensibly to terminate on oi' about July 1, 1907, 
nevertheless the Parkers continuée! as his agents in the sale of thèse 
lands to whomsoever desired to purchase them. Some of them were 
resold as many as three or four times. The testimony of appellees is 
corroborated by that of other witnesses and is sustained by the facts 
and circumstances surrounding the entire transaction. It appears in 
testimony that the agency and authority of the Parkers was repeatedly 
admitted, not only by them, but by Liddle himself. While B. D. Park- 
er dénies this agency, and claims, in contracting with Cook, to hâve 
been acting for Detmer and the Sporls, he does not deny the truth of 
the statements made in his letter, nor does he substantially contradict 
the testimony of other witnesses. From such testimony it appears 
that in August, 1908, B. D. Parker stated : 

"That tliey had taken tlie (Cook) matter up with Mr. Liddle, and Mr. Lid- 
dle sald iust as soon as he had time he would exécute the deed and that they 
woiild then notify the Cook boys that their deeds were ready and they conld 
make the final payaient. Mr. Parker said Mr. Liddle told him that he was 
too busy just at that time to exécute the deeds, that he had so mucli to do, 
but he would do it at his earllest opportunity. Mr. Tarker sald that they rep- 
resented Mr. Liddle in the sale of ail of his land, that they did ail of his busi- 
ness for him in that regard, and this matter would be attended to as soon as^ 
it could be reached." 

That after the f orf eiture Parker said : 

"That they were never more surprised in their lives when they heard that 
Liddle had declared a forteiture of this coutract; that it was au outrage and. 
thatit would never hold, as he had agreed to notify us when he was ready to 
îake up this matter and furnish abstraot and deed ; that they were satisfied 
uow that his delay was simply for the purpose of being able to elaim a for- 
teiture, as he had done the same thing in other cases." 

It further appears that the land was increasing in value, and that 
Liddle declared it to be his purpose to insist upon the forf eiture, and 
to "get some easy money." As a witness in his own behalf, Liddle 
does deny the agency, ail privity between himself and appellees, and 
ail knowledge of the représentations made by the Parkers. However, 
the issues of fact were resolved against him by the chancellor upon 
substantial évidence ample to sustain the finding. The testimony of 
Liddle and Parker fails to satisfy or convince ; both are evasive and 
betray an unworthy indifférence and want of moral responsibility. 
Appellees seek to establish no naked légal right; they were frank, 
sincère, and honest from the outset ; they knew that they were buying 
at an advanced price ; they hâve never sought to obtain anything for 
less than its value; they are still willing to pay in fuU ail that they 
contracted and agreed to pay. In view of the size of the enterprise, 
they advanced a large amount of money, which will be wholly lost to 
them if this f orfeiture should be upheld. On the other hand, appellant 
is getting in full ail that he contracted to receive. It would be un- 
conscionable, under the circumstances of this case, to permit him to 
profit at such serions disadvantage to the appellees. 

[2] It is urged that while equity will not ordinarily enforce a f or- 
feiture, this is a suit to quiet title, and in such a suit contractual rights 
will be enf orced, even though the effect be indirectly to enforce a for- 
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feiture. The same argument vvas made in Brewster v. Lanyon Zinc 
Co., 140 Fed. 801, 72 C. C. A. 213; but this court, speaking through 
Judge (now Justice) Van Devanter, held : 

"It lias beeo said of a suit like this that it is iiot one to aid iu tlie eoforce- 
meiit of a forfeiture. Harper v. Tidholm [155 III. 370], 40 N. E. 575; Mott 
V. Danville Seiiiiuary [129 IU. 403], 21 N. E. 927 ; PendlU v. Union Mining Co. 
[04 Micli. 172], 31 N. W. 100. But we tliink it is essentially of that character. 
Its primary and only purpose is to establish a forfeiture as niatter of record 
aud to obtalu the cancellatlon ot the thing forfelted. This constitutes en- 
forcenient in the oïdy sensé in which that terin is applicable to a forfeiture, 
which is that of giving effect to it after its incurrence, just as a statute is en- 
forced after its enactnient." 

The rule was there announced that because forfeitures are usually 
harsh and oppressive, and because they can ordinarily be enforced at 
law, courts of equity generally refuse to aid in their enforcement. 
Nevertheless, that in cases otherwise properly cognizable in equity, 
there is no insuperable objection to the enforcement of a forfeiture 
when that is more consonant with the principles of right, justice, and 
morality than to withhold équitable relief. Under this rule, the com- 
plainant will be entitled to relief only in the event that the case made 
upon the hearing shall be one the equity of which is strong enough 
to overcome the gênerai indisposition of courts of chancery toward 
aiding in the enforcement of forfeitures. 

We do not think the appellant has sustained the burden thus cast 
upon him. Equity, having acquired |urisdiction of the entire matter 
under the pleadings, may grant such relief as may be consonant with 
principles of right and justice, and to that end we think the decree 
below should be affirmée!. 

It is so ordered. 



BICKEL V. ROCKWOOD. 
(Circuit Court of Appeals, Second Circuit. Xovember 11, 1913.) 

No. 46. 
CorporatiOjNS (§ 121*) — Sale of Stock — Action for Bkeacii — Evidence Con- 

SIDEEED. 

A plaintifC hvld, ou the évidence, entitled to recover on a contract by 
which défendant in part considération for certain corporate stock pur- 
chased from plaintiff, agreed to pay one-half of any sum plaintiff mlght 
pay in settlement, in good falth, of a claimed lien on the stock, not ex- 
ceeding a stated amouiit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 504, 505 ; 
Dec. Dig. § 121.*] 

In Error to the District Court of the United States for the North- 
ern District of New York. 

i^ction at law by Conrad C. Bickel against Nash Rockwood. Trial 
to court. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

•For othPr cases see saine topie & § number in Dec. & Am. Digs. 1807 to date, & Rr '- Indexes 
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E. B. Boise and Arthur S. Hamlin, both of New York City, for 
plaintifif in error. 

Charles Haldane, of New York City, and Edgar T. Brackett, of 
Saratoga Springs, N. Y. (L. B. McKelvey, of Saratoga Springs, N. 
Y., of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. In October, 1908, the défendant, Rock- 
wood, and his partner, Scott, bought a one-half interest in 1,047 
shares of the capital stock of the Provident Savings Life Assurance 
Society of New York, owned by. the plaintifï, Bickel. They knew 
that one Day claimed to hâve a lien upon or claim against the stock 
by virtue of certain transactions with Bickel in connection with it. 
Subsequently Rockwood took over Scott's interest and began nego- 
tiations to get Bickel's interests. January 11, 1909, this resulted in a 
formai bill of sale, whereby Bickel sold to Rockwood — 

"ail of his right, tltle, and interest of every name and nature whatsoever of, 
in, and to 1,047 shares of the capital stock of the l'rovident Savings Society, 
except only his rlght as pledgee in said 200 shares as provided in clause 4 of 
this agreemeut." 

At the same time Rockwood signed the following letter, prepared 
by Bickel's attorney : 

"lu connection with the contract made this day between C. C. Bickel and 
myself, and as a part of the considération for the exécution by Mr. Bickel of 
the contract. I make the following agreenient : 

"I am informed that one Floyd Day is threatening to assert some sort of 
a claim against Mr. Bickel, which claim Mr. Bickel disputes and proposes to 
resist, or, if he thinks proper, to compromise it. As an Inducement and a 
part of the considération for signing the above agreement, I now promise that 
I will pay Mr. Bickel one-half of any aniount which Day niay recover against 
llini, or which he may pay to Day on aecount of that claim, such one-half to 
be not over seventy-flve hundred ($7,500) dollars. 

"It is, of course, understood that Mr. Bickel will in good falth resist the 
Day claim to the best of his ability ; but if Mr. Bickel should feel that it 
was wisest to make some compromise with Day, rather than to litigate the 
matter to judgment, lie lias the liberty to make any compromise which he in 
good faith thinks he ouglit to make, and I will stlU pay one-lialf of any such 
sum that he pays to Day, whether by way of comi)romise or as the resuit of 
litigation, except that one-half shall not exceed the suni of seventy-flve hun- 
dred ($7,500) dollars. If Mr. Bickel has to pay more than fifteen thousand 
($15,000) dollars, he niust pay ail of it himself. except seventy-five hundred 
(lf7,500) dollars, and if he settles it for fifteen thousand ($15,000) dollars, or 
less than fifteen thousand ($15,000) dollars, theu I am only to pay one-half of 
the total aniount lie may hâve to pay Day. 

"It is agreed as a part of this letter that I hâve always and do now abso- 
lutely disclaim and repudiate any liability of any sort, name, or nature to 
Floyd Day on aecount of any transaction which he may hâve ever had with 
C. C. Bickel or any one else." 

Rockwood subsequently acquired ail the remaining shares of the 
Provident Company, with the intention of selling the company, but 
found himself embarrassed in doing so by Day's claim. He according- 
ly kept pressing Bickel and his attorney to settle with Day. July 21, 
1910, a meeting for this purpose was held at Louisville, Ky., at which 
Bickel offered to pay Day $10,000 in settlement, which Day refused. 
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and thereupon Bickel said that unless Day accepted his offer on or 
before September 1, 1910, he would never pay him anything, and that, 
if Rockwood wanted to make any settlement, it would be on his own 
account. Subsequently both Bickel and his attorney said to Rock- 
wood from time to time that he might make any settlement he wished, 
but that Bickel would never pay anything in settlement. 

February 18, 1911, Rockwood obtained a release from Day of 
ail claims against Rockwood and Scott arising out of the stock trans- 
action, but expressly reserving his claim against everyone else. It 
was stipulated between them that Rockwood should not inform Bickel 
of this settlement, so that Day might go on and get whatever set- 
tlement he could from Bickel. 

March 25, 1911, Bickel's attorney wrote Rockwood a letter, con- 
cluding as f ollows : 

"Day has been reariiig aroiind hère recently agaiii, but so far, as you know, 
ueither you nor Mr. Bickel bave had to pay anything. 

"Is it still your wish to settle with Day, or do you now feel, in view of 
the sale of the Provident Savlngs, that you no longer care what Day does?" 

April 3d Rockwood replied in a letter, concluding : 

"As to the Day matter, can only say that I bave always felt that Mr. Bickel 
should do something about that matter and get it out of the way finally." 

Thereupon Bickel settled with Day by paying him $6,500 in cash 
and surrendering a certain draft and two notes which were additional 
considération moving from him to Day. The only daim against 
Bickel which Day released was that connected with the 1,047 shares 
of Provident Association stock. When Bickel called upon Rock- 
wood for $3,250 his half of this settlement, Rockwood refused to pay, 
and this action has been brought to recover the same. The parties 
waived a jury in writing, and the cause was decided by the District 
Judge, who made findings of fact and spécial conclusions of law. 

We are at liberty to pass upon any exceptions taken during the 
course of the trial, and also to détermine whether there was any évi- 
dence to support the findings of fact excepted to. U. S. Rev. St. § 
700 (U. S. Comp. St. 1901, p. 570). In the course of the trial the 
District Judge admitted, over the plaintiff's objection and exception, 
Day's release to Rockwood and also a good deal of testimony concern- 
ing it, and among his findings of fact were : 

"Seventeenth. That after the receipt of said letter dated July 25, 1910, writ- 
ten by the said BuUitt to the said défendant, Kockwood, the said Roclîwood, 
during the fall and winter of the year 1910, had several conférences with the 
said Bullitt, in which the said Bullitt repeatedly stated, in substance, that no 
settlement having been made with Day of the claim mentioned in the letter 
contract by September 1, 1910, the date mentioned in the Louisvllle confér- 
ence, the said Bickel would not pay anything upon the said claim, and that if 
the said claim were settled by Rockwood, it must be doue upon his (Rock- 
wood's) own responsibility, and that the said Bickel would hâve nothing to 
do with such settlement and would not pay any part thereof, and that the 
agreement betvt'een the said Bickel and the said Rockwood in regard to such 
settlement was considered abandoned by the said Bickel, and of no further 
force or effect." 

"Twenty-Ninth. That the said Bickel failed to perform the terms of the let- 
ter contract on his part to be performed, in that he did not in good faith 
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lesist the Day claiiii mentioued tlierein, and tlie $6,500 paid by the sald Blckel 
to the said Daj- was not paid as a compromise made in good faitli by tlie said 
Biclcel. 

"Tliirtleth. Tliat the said Roclvwood fully performed the terms and condi- 
tions and obligîitions of the letter contract in suit, on his part to be performed. 
nntil the period commeucing Septeniber 1, 1910, at whicli said time, by the ex- 
press déclarations and représentations of the said Bickel, tlie aforesaid letter 
contract and the obligations thereof were renouneed, abandoned, and ter- 
minated by the said Bickel." 

"Thirty-Second. That said letter was not understood by the sald Bickel, or 
his attorney, as an acknowledgnient of any obligation on the part of the said 
Rockvvood to pay any part of any settlement to be made with Day, and the 
wald Bickel did not in good faith, uor did his attorney, rely thereon as a 
promise on the part of said Rockwood to share In any settlement whicli sald 
Bickel and his attorney might make with the said Day." 

And among his conclusions of law were : 

"First. That the plalntlft, Bickel, herein did not at any time In good faith 
make any compromise of the Day claim mentioned in the letter contract 
lierein." 

"Fifth. That by the aets and conduct of said Bickel and his attorney at the 
conférence In Loulsville, in July, 1910, and in subséquent conversations with 
the sald Rockwood and his associate, Lockwood, the said plaintifl: herein aban- 
doned the letter contract In siiit, and expressly renouneed the obligations 
thereof." 

"Eighth. That by reason of the acts and conduct of sald Bickel and his at- 
torney, and their déclarations of an intention to abandon the said contract 
and to renounce tlie sanie, the sald Rockwood was excused from further per- 
formance of the ternis thereof, and was relleved from any obligation there- 
under. 

''Xiuth. That tlie sald Bickel Is not legally entltled to recover from said 
Rockwood any portion of the sum of ,?6,50O paid to Day in Aprll, 1911, and 
that the sanie was not a compromise in good faith of tlie Day claim men- 
tioned in the letter contract herein." 

Accordingly he dismissed the complaint. 

It seems to us quite clear that, when Rockwood bought out Bickel's 
remaining one-half interest in the Provident Association stock, he 
took the risk of Day's claim. If to disembarrass himself of it he paid 
Day anything, he certainly could not under that instrument alone re- 
claim anything of Bickel. The letter of January 11, 1909, did not al- 
ter his situation to his advantage in any respect. It was dictated by 
Bickel's attorney and was clearly intended solely for Bickel's protec- 
tion. It recites that in further considération for the stock Rockwood 
would pay Bickel "half of any amount which Day may recover against 
him or which he may pay to Day on accotmt of that claim, such one- 
half not to be over $7,500." It was further provided that Bickel 
should resist the claim in good faith, but that he might compromise 
in good faith, if he thought it better than to litigate. Not a word in 
it pledges Bickel to pay anything on account of any settlement Rock- 
wood might make with Day, nor any obligation on Bickel's part to set- 
tle Day's claim for the purpose of obliging Rockwood. Bickel did re- 
sist the claim and refused to compromise until he did so after receiving 
Rockwood's letter of April 3d, which was certainly calculated to induce 
him to settle. Rockwood says that he only meant in this letter to say 
that in his opinion Bickel ought to pay Day something. If so, he was 
liable to pay one-half of whatever Bickel paid. 
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We think it was error to admit the settlement between Rockwood 
and Day in évidence or any testimony about it. Of course Rockwood 
always had the right, without leave from Bickel, to disembarrass him- 
self of Day's claim against the stock. This is what he did, but Day's 
claim against Bickel was reserved; it being plainly understood that 
Day should proceed to collect it from Bickel. The settlement be- 
tween Rockwood and Day in no way affected Bickel's rights or Rock- 
wood's liability under the letter of January 11, 1909. 

We think it was error to hold that Bickel's statement that, if Day 
did not accept $10,000 in settlement before September 1, 1909, he 
would never pay him anything in settlement, was an abrogation of 
the letter contract. This is exactly what Bickel had a right to do un- 
der the letter. He was bound to resist, but had the privilège of set- 
tling, provided he did so in good faith. If Day had sued Bickel, and 
recovered and collected a judgment of $6,500, could it be pretended 
that Rockwood would be relieved from paying one-half that judg- 
ment because of what Bickel had said ? 

We find no évidence to support the statement in the seventeenth 
and thirtieth findings that Bickel considered the letter contract of 
January 11, 1909, abandoned, or that the letter had been abrogated 
by the parties, nor do we discover any évidence to support the twen- 
ty-ninth finding that Bickel did not resist Day's claim in good faith and 
settled it in bad faith. 

The judgment is reversed. 



CAESON LUMBER CO. v. ST. LOUIS & S. F. K. CO. 
(Circuit Court of Appeals, Eiglitli Circuit. November 14, 1913.) 

No. 3,930. 

1. Appeal and Error (§ 162*) — Peesons Bntitled to Eeview — Acceptance of 

Benefits of Judgment. 

Wliile it is tlie gênerai rule tliat one who accepts the beneflt of a judg- 
ment is precluded from aslting its review, the rule is not absolute, and 
does not apply to a case where the judgment is divisible, and a plaintiff 
in error accepts paynient of the part in his favor which was not contested. 
and would not be affected by the reversai of the other part. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 179 981. 
982, 984-990; Dec. Dig. § 162. *j 

2. Carriers (§ 189*) — Milling in Transit Rates — Rights or Siiipfer. 

Plaintiff shlpped lumber in to a milling point on defendant's railroad, 
at a time when a milling in transit privilège was given by defendant's 
tarife schedule, but the lumber was required to be shlpped out under cer- 
tain specified rates then in force. Before plaintiff shlpped out the lum- 
ber, such schedule of rates on intrastate shlpmeuts had been changed, and 
lower rates established to conform to an order of a state commission, and 
plaintiff shlpped under such lower rates. Held, that not having complied 
with the conditions under which the spécial privilège was given, plaintiff 
was not entltled to the beneflt of it. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. § 189.*] 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; John C. Pollock, Judge. 

Action at lavv by the Carson Lumber Company against the St. Louis 
& San Francisco Railroad Company. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

For opinion below, see 198 Fed. 311. 

Plaintiff in error, a domestic corporation, doiug a général wholesale and re- 
tail lumlier business, witli offices at Hugo in tlie state of Oklalioma, brouglit 
.suit against tlie défendant railroad company to recover $4,449.19, clalmed to be 
due it as a refund under a nilUing in transit arrangement accorded by a cer- 
tain published tarltï of défendant in error, under wliich, at différent dates be- 
tween August 8, 1907, and Fet)ruary 27, 1908, plaintiff made slilpnieuts of 
lumber froni various points in Oklahoma over defendant's Une of rallway Into 
Hugo (then in the Indian Terrltory, now in the state of Oklahoma), amount- 
ing In the aggregate to 8,906,900 pounds, for resawlng, planlng and reconsign- 
Ing privilèges. The tariffl In question was known as St. Louis and San Fran- 
cisco No. 25- — D. Item 17 thereof prescribed the scale of rates whlch governed 
when référence was made thereto. Item 20 concerned the application of such 
nilUing in transit rates, and provided that: "Thèse rates apply only when ship- 
ments of lumber to be rehandled are billed into milllng or stop-over points at 
local tariff rates ; the différence between local rates and the above rates will 
be refunded when lumber is reshipped via the Friseo, the weiglit of lumber 
reshipped to be sixty-tive per cent, of the Inbound weight." It is upon this 
item that plaintiff in error founds its claim. 

June 26, 1907, défendant in error flled and made effective amendment No. 
11 to sald tariff 25 — D, which made tlie following modiflcation of that tariff' : 
"The rates nanied herein unless otherwlse specllled, will only apply on shlp- 
ments of forest products, car loads, which move into milllng, resawlng, re- 
couslgning or conceutratiug points, and wheu tlie manufactured products or 
shlpments that hâve received concentrating privilège are reshipped via the 
St. Louis & San Francisco Kallroad from such niUling, resawlng, reconslgnlng 
or concentrating points to destinations named in and under rates covered by 
tarlffs Nos. 186, 200, 368, 546, 599, 900 and 904 Séries, but wlU not apply on 
shipments moviug between points withln tlie state of Arkansas or between 
iwlnts withln the state of Missouri." 

It will be seen that this amendment was in effect when plaintiff in error 
made its inbound shipments as aforesaid. The local rates paid by plaintiff lu 
error were those establlshed by defendant's tariff' knowu as 856 — B, I. C. C. 
5130. Référence to Frisco Tariff 904 — A, whlch is the only tariff mentioned 
in the numbers set ont in amendnient No. 11, above quoted, that is applicable 
to thèse shipments, discloses the following provision: "Rates named hereiii for 
any given point from stations located in auy particular group are to be the 
maximvun rates whlch will apply from points in the group figuring to sucli 
point of destination and are not intended to be maximum rates to apply from 
point named withln such group where rates from point of orlgin eau be made 
lower than that named in the tariff' by use of the Local Distance Tariff' 856 
Séries, I. C. C. Séries 5130." 

The effect of thèse various provisions of the tarlffs and amendments thereto, 
which were in force at the tlnie plaintiff' in error made its inbound shipments, 
was that the shliiper was perinltted to avait himself of the milllng in transit 
I)rivilege accorded, provided lie shipped into Hugo at local tariff rates and re- 
shipped to the extent requlred via tlie Frisco under rates named in Tariff' 904 
Séries or 856 — B at hls option. 

Noveinber 16, 1007, Oklahoma and the Indian Terrltory were admitted as 
the présent state ot Oklahoma. The tarlffs to whlch référence lias been made 
reniained in force uiitil Mardi 2, 1908. L'p to this finie plaintiff' in error had 
made no outbound shipments from Hugo, and on that day the Corporation 
Coniini.sslon of tlie State of Oklahoma promulgated and put in force a sclied- 
ule of rates knowu as Leland's Lumber Tariff' No. 1, Frisco 557 — D. Thèse 
rates were lower than such outbound rates would bave been under the tarlffs 
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in force when the inbouiid shipments were niade, to wit: 904 Sei'ics and 
856 — B. In obédience to an order of tlie Oklahoma Corporation Commission, 
by wliicli it was required to enforce tlie rates nanied in said Ijeland's Luruber 
Tariff, défendant in error publlslied a certain tariff lînown as Olîlahoma Luni- 
ber Tarit! Xo. 1, effective March 2, 1908, and canceled ail préviens mllliiig In 
transit privilèges applicable to shipments within the state of Oklahoma. Plaiii- 
tiff in error did not begin the reshipments involved in this controversj' untll 
March 4, 1908. It pald on such outbound shipments the rates fixed by said 
Oklahoma Corporation Commission, and did not pay the rates in force on such 
outbonnd shipments at the tlme the inbound .shipments were made. Wlth the 
spécifie rates named in thèse varions tarifCs \ve are not concerned. The fol- 
lowing clause In the agreed statement of tacts, upon which the case was tried, 
furnishes a sufficient basis for our discussion in that respect : "It Is further 
agreed that the Corporation Commission rates paid by the plaintiff on said 
outbound shipments were lower than the outbound rates that were in force 
when inbound shipments were made ; and it is further agreed that ail of the 
said inbound shipments were made into Hugo prier to the taking effect of the 
Corporation Commission rates, and that ail of the said outbound shipments 
were made after the taking effect of said Corporation Commission rates." 

The local tariff rates paid by plaintiff in error on said inbound shipments 
amounted to .f6,19.3.14. The flat rate nanied in item IT on such shipments 
anioimts to $1,700.78, making a différence of $4,449.19, whleh is the aniouut of 
refund clainied. Of tbis, $,"586.61 arose upon eight Interstate shipments ; the 
balance, $4,062.48, concerned shipments whoUy within the state of Oklalioma. 
In the fifth paragrnph of the agreed statement of facts "défendant recognizes 
its llability upon those cars mentioned in plaintiff's pétition, and M'iiich moved 
to Interstate points, there being eight of such shipments." The court below 
held that except as to such Interstate shipments plaintiff could not recover. 
.Tudgment was entered accordingly. 

L. h. Wood, of Dallas, Tex., Howe & Stanley, of Hugo, 0kl. (Wood 
& Wood, of Dallas, Tex., on the brief), for plaintiff in error. 

Fred E. Suits, of Oklahoma City, 0kl. (W. F. Evans, of St. Eouis, 
Mo., and R. A. Kleinschmidt, of Oklahoma City, Okl., on the brief), 
for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KEKBURGH, District Judge. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). [1] At the threshold of the case we encounter the following 
disclosure made by the record : 

"Oonies now the Carson Lumber Company, plaiiitiff in the aliove-entitled ac- 
tion, and hereby enters satisfaction of judgment in the above-entitled case in 
accordauce wlth the flfth paragraph of the agreed statement of facts covering 
rebate on eight Interstate shipments amountiiig to $386.61, for which judg- 
ment was rendered in its favor on June 1, 1912." 

And the suggestion is made that plaintiff in error is estopped to 
prosecute this writ to the reversai of the decree below with res]5ect to 
the refund on intrastate shipments. It is undoubtedly the gênerai rule 
that a party who obtains the benefit of an order or judgment, and ac- 
cepts the benefit or receives the advantage, shall be afterwards pre- 
cluded from asking that the order or judgment be reviewed. Never- 
theless, this rule is not absolute where the judgment or decree is not 
so indivisible that it must be sustained or reversed as a whole. It bas 
no application to cases where the appellant is shown to be so absolute- 
ly entitled to the stim collected upon the judgment that the reversai 
209 F.— 13^ . ' . 
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of it will not affect his right to the amount accepted (Reynes v. Du- 
mont, 130 U. S. 354-394, 9 Sup. Ct. 486, 32 L. Ed. 934), especially 
where there is not présent conduct which is inconsistent with the claim 
of a right to reverse the judgment or decree, which it is sought to bring 
into review (Embry v. Palmer, 107 U. S. 3-8, 2 Sup. Ct. 25, 27 L. Ed. 
346; Merriam v. Haas, 3 Wall. 687, 18 L. Ed. 29; United States v. 
Dashiel, 3 Wall. 688, 18 L. Ed. 268). The défendant in error did not 
contest the refund claimed on interstate shipments. Its liability there- 
for was recognized in the agreed statement of facts. The amount 
awarded, paid, and accepted constitutes no part of what is in contro- 
versy. 

[2] The serious difficulty which confronts plaintifif in error is that 
it seeks strict enforcement of an alleged contract whose conditions 
it has itself obviously failed to perform. As was said by the trial 
judge : 

"A mllling in transit rate is an entirety, and must be acœpted and carrled 
out in its entirety, or not at ail." 

It is applicable only when ail its substantial terms and provisions are 
observed. The railroad, in tendering such a privilège, undoubtedly re- 
lies upon the revenues which it expects will accrue f rom such a traffic 
arrangement. Thèse dépend upon the terms and conditions of the 
tariffs then in force. An inspection of those in eiïect when thèse in- 
bound shipments moved, make it apparent that, to entitle a shipper to 
refund, he must not only pay the existing local tarifï rates upon in- 
bound shipments, but must thereafter bill out under prescribed out- 
bound rates. If the shipper pays less than the outbound rate in force 
when his inbound shipment was made, he has not complied with the 
express terms of the tarifï, nor has the carrier received the full rate 
which induced it to concède the milling in transit privilège. It is 
agreed that the outbound rates named in tarifï 904 Séries and 856 — B, 
I. C. C. Séries 5130, were in force when thèse inbound shipments were 
made. It is also conceded that plaintifif in error did not pay those 
rates, but did pay the lower rates established by the Oklahoma Corpo- 
ration Commission. Theref ore it has not complied, either in letter or 
in spirit, with the terms and conditions of the tariffs upon which its 
cause of action is based. 

We hâve no occasion to consider the légal aspect of a case where 
the carrier has arbitrarily changed its outbound rate after the inbound 
shipments hâve been made and the shipper has tendered the former 
outbound rate and demanded the refund. Such a situation is not hère 
presented. It would appear that the railroad company was obliged to 
put in force a new and lower rate as to intrastate shipments as ordered 
by the Corporation Commission of the new state of Oklahoma. It had 
been compelled to cancel and had canceled its former tariffs applicable 
to such shipments. It would hâve been unlawful for it to charge or 
receive rates other than those established — not only so, but plaintiff in 
error voluntarily paid the lower rate, and in so doing failed to bring 
itself within the terms qf the former milling in transit privilège. With- 
in the confines of its own jurisdiction the action of the Oklahoma Com- 
mission was the exercise of paramount rate-making power, and, as 
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such, superseded prior arrangements as to rates upon which it op- 
erated. 

Our conclusion is that plaintiflf in error did net make its outbound 
shipments upon such terms and conditions as entitled it to the benefit 
of the previously existing mihing in transit privilège. Moreover, the 
tariiïs in which that privilège was tendered were no longer in effect. 
The allowance of this claim would operate as a departure from rates 
and schedules filed, published and effective at the time the outbound 
shipments were made. It would pave the way for the return of those 
spécial concessions, discriminations, and advantages which it is the 
policy of the law to discountenance and prevent. New Haven R. R. 
Co. V. Interstate Commerce Commission, 200 U. S. 361, 26 Sup. Ct. 
272, 50 L. Ed. 515; Armour Packing Co. v. United States, 209 U. S. 
56, 28 Sup. Ct. 428, 52 L. Ed. 681. 

For the reasons stated the judgment below must be affirmed. 



In re NEWBUKY & DUNHAM. 
(Circuit Court of Appeals, Second Circuit. November 11, 1013.) 

No. 28. 

1. Bankkuptcy (§ 409*) — Dischabqe — Application — Failure to Keep Books. 

Banlcr. Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 (U. S. Conip. St. 1901, 
p. 3427), as origlnally passed, provided that a banlcrupt luight be dis- 
charged unless lie had witli the fraudulent intent to conceal his true finan- 
eial condition, and In contemplation of bankruptcy, destroyed, concealed, 
or failed to keep books of aceount or records from which his financial con- 
dition might be ascertained. By the amendmeut of Feb. 5, 190.3, c. 487, 5 
4, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1496), the word "fraudu- 
lent" before the word "intent," and the word "true" before the word 
"flnancial," and the words "and in contemplation of bankruptcy" before 
the word "destroy," were eliminated. Held that, under the act as amended, 
It is enough to prevent a bankrupt's diseharge that he has, wlth intent to 
conceal his flnancial condition, failed to keep books of aceount from which 
such condition might be ascertained, so that if the books failed to show 
his flnancial condition, and were kept wlth that intent, a discharge can- 
not be obtained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757 ; Dec. Dig. § 409.*] 

2. Bankrxjptcy (§ 409*) — Dischabge — Failube to Keep Books. 

The bankrupts at the time of their failure were doing a business of con- 
sidérable magnitude; their pay roll amounting to between $14,000 and 
$15,000 a year, and their bank aceount showing that for the year ending 
September 13, 1907, they had deposited and checked out |57,000. The only 
books found by the trustée from which anythiug definite could be ascer- 
tained were a few checkbooks giving a false statement of the condition of 
the bank aceount. It was admitted that one of the bankrupts at varions 
times had added $5,000 to the balance on the stubbs of such books. Held, 
that such facts were sufficient to show that the bankrupts had, wlth in- 
tent to conceal their flnancial condition, failed to keep books of aceount 
and records from which such condition might be ascertained, and were 
therefore not entitled to a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752-757 ; 
Dec. Dig. § 409.*] 

•For other cases see same topic & § numbeb In Pec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy proceedings of Newbury & Dunham. 
From an order affirming the report of a Spécial Master sustaining 
exceptions tO' an apphcation for the bankrupts' discharge and denying 
the same, they appeal. Aiïirmed. 

Charles E. Travis and Henry B. Singer, both of New York City, 
for appellants. 

Patrick J. Rooney and Isador Niner, both of New York City, for 
trustée. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The law applicable to the présent con- 
troversy is found in section 14b of the Bankruptcy Act, as amended 
in 1903. It provides, inter alla, that the judge shall hear the applica- 
tion "and discharge the applicant unless he bas * * * (2) with 
intent to conceal his financial condition, destroyed, concealed, or failed 
to keep books of account or records from which such condition might 
be ascertained." The act as originally passed contained the word 
"fraudulent" before the word "intent," the word "true" before the 
word "financial," and the words "and in contemplation of bank- 
ruptcy" before the word "destroyed." So that under the act as it 
now reads it is no longer necessary to prove that the bankrupt's in- 
tent was fraudulent or that his acts were done in contemplation of 
bankruptcy. It is enough to prevent his discharge if he has, with 
intent to conceal his financial condition, failed to keep books of ac- 
count from which such condition might be ascertained. If, then, the 
books fail to show his financial condition and were kept with the in- 
tent that they should fail to show it, the bankrupt cannot be discharged. 

This court, in Re Hanna, 168 Fed. 238, 93 C. C. A. 452, said of 
the amended section : 

"It Is intended to prevent a bankrupt from obtaiulns a discliarge, if he, 
whether in contemplation of bankruptcy or not, for any reasou, fraudulent or 
otherwlse, has kept lus books with intent to conceal his financial condition." 

[2] Under the law, as thus construed, we see no escape from the 
proposition that thèse bankrupts bave failed to keep the books or 
records from which their financial condition might be ascertained. 

It is conceded that one of the bankrupts at varions times added 
$5,000 to the balance on the stubs of the checkbooks, so that any 
one seeing the checkbooks, which were lying about on the office desks, 
would naturally believe that the bankrupts had $5,000 more in the 
bank than they actually had. We do not see how this admitted al- 
tering of the books can be overlooked. It was done with a purpose 
and the only object must bave been to mislead the persons who saw 
the untrue entries. It was not done for mère amusement or caprice 
and the only motive for the altérations must hâve been to deceive 
and mislead those dealing with the firm. If the bankrupts wished 
to keep their balance in the bank a secret, they only had to lock 
up . the checkbooks or keep them in some secluded place. 

The bankrupts were doing a, business of considérable magnitude. 
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Their pay roll shovved an expenditure of from $14,000 to $15,000 
per annum. Their account with the Riverside bank shovved that 
for the year ending September 13, 1907, they had deposited and 
checked out $57,000. It is manifest that stich a business could not 
be carried on vvithout some systeni of bookkeeping and yet the évi- 
dence shows that nothing was left by the bankrupts which enabled 
the trustée to asccrtain the most necessary détails of the business. 
The only books found by the trustée from which anything definite 
could be ascertained were a few checkbooks and thèse gave a false 
statexnent of the condition of the bank account. It will not do to 
ignore such proof. The books were in fact false and gave an untrue 
statement of the balance in the bank. It is not necessary to show 
that creditors bave actually been deceived. Certainly those who saw 
the entries must hâve been deceived. They must hâve thought that 
the bankrupts had $5,000 more in the bank than they actually had. 
At least they must hâve thought that the bankrupts were doing a 
thriving business with so substantial a balance on hand. It is said 
that thèse additions were made so that no one but the bankrupts 
would know vi'hat their balance was. That if any meddlesome person 
picked up the checkbook he would not know what the balance was. 
The difficulty with this contention is that while it might deceive an 
impertinent interloper, it might also deceive a créditer or one ex- 
pecting to become a créditer. The burden was on the bankrupts 
to explain thèse admittedly false statements and they hâve failed to 
do so. The policy of the law is to deny a discharge to a bankrupt 
who entirely fails to comply with its requirements. When a trader 
doing a large business fails to keep books or records from which 
his financial condition can be ascertained, the law, in the absence 
of any reasonable explanation, will présume an intent to conceal. No 
other inference can justly be drawn. The order refusing a discharge 
is affirmed. 



PHILADELPHIA & READING COAL & IKON CO. v. KESLUSKY. 

(Circuit Court of Appeals, Second Circuit. Xoveinber 11, 1913.) 

No. 57. 

1. Master akd Servant (§ 286*)— Aciios for Isjury to Servant — Questions 
FOR Jury. 

Wliere plaintiff, a miner euiployed in défendant'^ coal mine, in obeying 
an order of tlie foreman, wlio under tlie .state .statute represented défend- 
ant, was obliged to stoop to pass under tlie roof tinibers of a tunnel in 
which the foreman had bored a hole and placed thereiu a sticlî of dyna- 
mite with a fuse attached, had a lighted lauip iu his cap, but was not 
vvarned of the présence of the dynamite until innnediately before the ex- 
plosion by which he was injured, it was a question for the jury whether, 
it the foreman had perfornied his duty by giving piaintiff timefy warning 
of tlie danger, the injury would not hâve been prevented, although there 
was no direct évidence as to the cause of the explosion. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015. 1017-1033, 1036-1042, 1011, 1046-1050; Dec. Dig. § 
2S6.*] 

*For other cases see same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Courts (§ 23*) — Fédéral Courts— Jcrisdiction on Kemoval — Consent of 
Parties. 

Where a fédéral court lias jurlsdiction of a cause on removal by con- 
sent of the parties, the act of ttie défendant in removing the cause and 
of the plalntiff in proceeding to trial without objection aniouuts to sucli 
consent and confers jurlsdiction. 

[Ed. Xote.— For otlier cases, see Courts, Cent. Dig. §§ 75, 751/2, 81 ; Dec, 
Dig. § 23.*] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Action at law by Anthony Keslusky against the Philadelphia & 
Reading Coal & Iron Company. Judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

On writ of error to review a judgment entered in favor of the 
plaintifï for the sum of $2,533.85. The judgment is based upon the 
verdict of a jury in the sum of $2,500 damages for injuries received 
by plaintiff while in the employ of the défendant in a coal mine known 
as the "Tunnel Ridge CoUiery" located in Schuylkill county, Pa. 

Pierre M. Brown and William F. Purdy, both of New York City, 
for plaintiff in error. 

Moses Feltenstein and Baltrus S. Yankaus, both of New York City, 
for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] At the time of the accident the plain- 
tiff was in the employ of the défendant as a miner in the defendant's 
coal mine at Tunnel Ridge, Pa., under the direction of Adam Schalick, 
who was foreman. At about noon on February 1, 1911, Schalick 
had bored some holes in the cross pièces of the U-shaped timbers 
which held up the roof of the tunnel, intending to blow it up and 
secure what coal remained in the roof. While the plaintiff was en- 
gaged in eating bis dinner, some 45 feet from Schalick, the latter 
called to him through the intervening darkness to bring him a tamp- 
ing stick. The plaintiff brought an iron stick and was informed that 
a wooden one was needed. Whereupon the plaintiff went back and 
was returning with a wooden stick and was in the act of handing it 
to Schalick when the latter exclaimed, "Watch yourself, there is a 
squib there," and immediately there was an explosion which caused 
the serions and permanent injuries of which the plaintiff complains. 

We are of the opinion that the case was properly submitted to the 
jury. Under the Pennsylvania Act of June 10, 1907 (P. E. 523), 
Schalick was the foreman representing the défendant and for his nég- 
ligence the défendant is liable. The jury were justified in finding that 
Schalick had bored holes in the overhead timbers for the insertion 
of dynamite intended to blow up the timbers in the gangway in ques- 
tion. The plaintiff knew that the foreman had bored holes for this 
purpose but did not know that the foreman had inserted a stick of 
dynamite in one of the holes with a fuse attached. When ordered to 
get the tamping stick, the plaintiff had his miner's lamp in his cap. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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He was a tall man and it was necessary for him to stoop in order 
to pass under the timbers where the dynamite and the squib were 
located, with the danger of an explosion if the lamp came in contact 
with the squib. In such circumstances, it was the duty of the foreman 
to warn the plaintiff of the fact that the squib was there, but no timely 
warning was given. The jury were justified in finding that the Hght 
in the plaintiff's cap had caused the explosion and that the accident 
would not hâve happened if the proper warning had been given. Not 
to give it was négligence which, through its alter ego, is directly at- 
tributable to the défendant. 

As to the alleged contributory négligence of the plaintiff, it suf- 
fices to say that in the courts of the United States the burden is upon 
the défendant to show that the plaintiff was négligent and that his 
négligence contributed to the injury. Even if négligent, a recovery 
will not be prevented if the défendant might, by exercising reason- 
able care and prudence, hâve avoided the conséquences of the plain- 
tiff's négligence. Inland & S. C. Co. v. Toison, 139 U. S. 551, 11 Sup. 
Ct. 653, 35 L. Ed. 270. 

The défendant has not proved any négligence on the part of the 
plaintiff. On the contrary, it contends that the cause of the acci- 
dent is inscrutable. The assertion that the précise cause of the acci- 
dent is unknown, and that "how this accident happened has been left 
to a guess," is hardly consistent with the theory that it was due solely 
to the fault of the plaintiff. 

[2] Upon the question of jurisdiction we are of the opinion that 
Odhner v. Northern Pac. R. Co. (C. C) 188 Fed. 507, does not re- 
quire a dismissal of the cause for lack of jurisdiction, for the reason 
that the District Court had jurisdiction and could retain the action 
if both parties consented. We think both parties did so consent, the 
défendant by filing the pétition for removal and the plaintiff by pro- 
ceeding with the trial of the cause, and at no time objecting to the 
jurisdiction. 

The questions of négligence were fairly presented to the jury and 
their verdict, an exceedingly small one considering the extent of the 
injury, should not be disturbed. 

The judgment is affirmed with costs. 



THE PRINCETON. 
(Circuit Court of Appeals, Second Circuit. November 11, 1918.) 

No. 25. 

1. Collision (§ 56*) — Ovebtaking Steam Vessels — Latéral Thrust Caused 
BY MoviNG Steamer. 

The theory that a moving steamer exerts a pushing force on the water 
displaced, causing It to move to port and starboard, flnds no récognition 
In standard books on navigation, and cannot be aceepted by a court, 
against the weight of testimony of experienced marlners, as the cause of 
the sheer of an overtaken vessel, which brought about a collision with the 
overtaking vessel. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 56.* 
Collision, overtaking vessels, see note to The Kebecca, 60 C. C. A. 254.] 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes 
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2. Collision (§ 53*) — Overtaking Steam Vessels — Cause or Siteek. 

The sheer of an overtakeii steamer, wliicli caused a collision with the 
ovei'takinf,' steaiiuT, heU, on tlie évidence, to liave been due to lier indl- 
vidual eeceutricity, and the overtaliing steamer hehl uot in fault. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 53.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, which held the respondent 
solely in fault for a collision between its steamer Princeton and libel- 
ant's steamer Glidden. The collision took place in that part of the 
Détroit river, known as "Ballard's Reef Channel." The Princeton 
was overtaking, and passing the Glidden. The opinion of the District 
Judge will be found in 196 Fed. 65. 

H. A. Kelley, of Cleveland, Ohio (Hoyt, Dustin, Kelley, McKeehan 
& Andrews and George W. Cottrell, ail of Cleveland, Ohio, of coun- 
sel), for appellant. 

F. S. Masten and H. D. Goulder, both of Cleveland, Ohio, for ap- 
pellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit judge. The locality, the movements of the 
vessels and the contentions of the respective parties are set forth very 
fully in Judge Hazel's opinion and need not be repeated hère. 

The crux of the case is the answer to the question, "What caused 
the Glidden's bow to sheer in towards the Princeton's? 

There are three possible answers: 

(1) That her navigator steered her so that her head would swing in. 

(2) That through individual eeceutricity she swung herself in, con- 
trary to the attempted guidance of her navigator. 

(3) That some force emanating from the Princeton either sucked 
the bow in or forced the stern out. 

1. The first answer may be disregarded. The navigator testifies 
that he did not steer her into collision, and it is inconceivable that he 
should. 

2. There is sufficient évidence to warrant a finding that the Glidden 
had in the past taken similar sheers without visible cause. Therefore 
the inference is warranted that she may bave doue so on this occasion. 

[ 1 ] 3. We do not understand there is any contention that the move- 
ment of the Princeton "sucked" the bow in, since her stern had not 
y et corne near enough to the Glidden's bow to exert any suction on it. 
The sole contention is that there is a pushing force exerted by the wa- 
ter displaced as a vessel's bow moves through it. The theory is that, 
since the displaced water must go somewhere, it must run off to port 
and starboard. There is no judicial acceptance of such theory, except, 
possibly the deliverance of a Canadian trial judge. Cadwell v. Ship 
Bielman, 10 Exchequer Rep. Canada, 15.S. It would seem that if such 
a phenomenon were known it would find place in standard books on 
navigation, and the able and experienced counsel who tried and argued 

»For oiher cases see same topic & a numbuu in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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the cause would hâve submitted excerpts therefrom for our considéra- 
tion. Under thèse circumstances \ve cannot take judicial notice that 
there is such a force. No text-book tells of it; no such phenomenon 
lias corne within our individual observation ; we do not know it to be 
"a fact in nature." The theory advanced that because water is dis- 
placed at the bow it will be pushed off either side, because there is no- 
where else for it to go, vve do not find persuasive. There is displace- 
ment only because the vessel moves forward ; she moves forward only 
because the screw behind her is pushing the water back; it seems to 
us more reasonable to suppose that the displaced particles of water 
take the shortest possible course, some along the sides of the ship, 
some along her bottom, to the place where room has been made for 
them by the movement of the screw and the conséquent backward 
movement of the particles of water which the screw has kicked. Pos- 
sibly this theory of what will happen may be incorrect ; but certainly 
we cannot accept the theory advanced on the brief unless the weight 
of testimony supports it. But the weight of testimony is the Other 
way. The master and mate of the Glidden say they hâve seen such 
action, the master of the Princeton apparently agrées that it exjsts in 
the case of a loaded boat — what différence a load would make as to 
direction of displaced water we cannot conceive — but this testimony is 
completely overborne by the multitude of disinterested witnesses of 
large expérience who hâve testified the other way. If this force push- 
ing out from the bows of a moving vessel is exerted, it seems to us in- 
conceivable that none of thèse witnesses, who for many years hâve 
been navigating steam vessels, large and small, ever observed a move- 
ment of objects away from the moving vessel which such force would 
necessarily produce. 

[2] Our conclusion therefore is that the second answer above sug- 
gested is the true one, and for that reason the decree is reversed, with 
costs of this appeal, and cause remitted, with instructions to decree 
in conformity with this opinion. 



LAWRENCE WARD'S ISLAND REALTÏ CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 18. 

1. DiSMISSAL AND NONSUIT (§ 12*) — DiSCONTIÎJUAXCE — RiGHT TO DISCONTINUE. 

In gênerai, plalntifif may discontinue lils action on paynient of costs, ex- 
cept that wlien discontinuance will préjudice defendant's présent rlghts, 
It is within the discrétion of the court to refuse permission to discontinue 
or grant it on ternis. 

[Ed. Note. — For other cases, see Dismlssal and Nonsuit, Cent. Dig. § 27 ; 
Dec. Dig. § 12.*] 

2. Eminent Domain (§ 246*) — Proceedings — Discontinuance — Abuse of Dis- 

crétion. 

Proceedlngs having been Instltuted by the United States to condemn a 
site on Ward's Island for a light and fog signal station, the court entered 
an order of condenmatlon on niakliig compensation and appointed com- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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missioners of appraisal. The United States attorney thereafter, believing 
that the government had a paramount right to take the premises without 
compensation because of their location between higli and low water Une in 
East River, moved to discontinue, and liis motion was granted. Held, that 
the order granting discontinuauce was not an abuse of discrétion in so far 
as it set aside the order of eondemnation on maldng compensation, on tlie 
theory that without such order the landowner could obtain no relief ex- 
sept by an application to Congress for législation. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 647- 
657; Dec. Dig. § 240.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Proceeding by the United States to condemn certain premises at 
Ward's Island for a light and fog signal station. From so much of 
an order granting complainant's application for a discontinuauce of 
the proceeding as dismissed an order of eondemnation on the United 
States making compensation for the property taken, the Lawrence 
Ward's Island Realty Company brings error. Affirmed. 

George W. EHis, of New York City, for plaintiflf in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Addison S. 
Pratt, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before LACOMBE, COXE. and WARD, Circuit Judges. 

WARD, Circuit Judge. September 13, 1911, the United States at- 
torney for the Southern district of New York presented a pétition to 
the Circuit Court for the eondemnation of certain premises at Ward's 
Island in the city of New York for a site for a light and fog signal 
station. The pétition alleged that the owners of the premises were 
the State of New York, the city of New York, and the Lawrence 
Ward's Island Realty Company. 

Upon the same day the latter company appeared and answered, 
and the Circuit Court entered an order that the United States was 
entitled to condemn the premises for public use upon making com- 
pensation therefor and appointing commissioners of appraisal. 

May 7, 1913, the United States attorney moved for an order dis- 
continuing the proceeding on the ground that the government has 
a paramount right to take the premises without compensation for 
the purposes of navigation; they lying between high and low vi^ater 
line in the East River, which is a navigable stream. 

June 28, 1912, the District Court, after hearing both parties, en- 
tered an order of which the material part is: 

"Ordered, that the above-ehtitled proceeding be and the same is hereby dis- 
contiuued, and the order and .ludgment entered herein ou the 13th day of Sep- 
tember, 1911, authorizing the eondemnation of the real property described in 
the pétition aforesaid and appointing commissioners of appraisal, be and the 
same is hereby yacated and set aside." 

The landowner does not complain of the discontinuauce of the 
proceeding, but only of that provision of the order which vacates 
the order of September 13, 1911. Its contention is that it can ob- 

•For other cases see same topie & § number in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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tain no relief except by application to Congress for législation, if 
the government hereafter take the premises under claini of right. 

[1] The gênerai rule certainly is that the plaintiff niay discontinue 
his action upon payment of costs. When, however, discontinuance 
will préjudice the defendant's présent rights, the court has a discré- 
tion to refuse permission to discontinue or to grant it on terms. Such 
action of the court, in the absence of an abuse of discrétion, is not 
reviewable. Pullman Co. v. Transportation Co., 171 U. S. 138, 146, 
18 Sup. Ct. 808, 43 h. Ed. 103. 

[2] We discover no abuse of discrétion. The provision vacating 
the original order of September 13, 1911, was unnecessary and im- 
material, The mère discontinuance of the proceeding extinguished 
that order as efïectually as if it had never been made. If the land- 
owner is right in thinking that it can only hâve relief from Congress 
in case the government hereafter seizes the premises under a claim 
of right, the order of condemnation would not give this court juris- 
diction to grant relief, even if it had not been expressly vacated. 

The order is affirmed, without costs to either party. 



LA SAVOIE. 

THE OLYMPIA. 

(Circuit Court of Appeals, Second Circuit. Xovember 11, 1913.) 

No. 37. 

Collision (§ 105*) — Steamer and Tow Meeting — Evidence of Fault. 

A flndlng by a trial court, which heard the witnesses, tliat a libelant 

had failed to sustain allégations of fault against a steamshlp passing up 

New York Harbor to her docli, in the evenlng, for a collision with the 

tow of a tug passing down, afflrmed. 
[Ed. Note.^ — For other cases, see Collision, Dec. Dig. § 105.* 
Collision wlth or between towlng vessel and vessels in tow, see note to 

The John Englls, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Goodwin Sand & Grave! Company against 
the steamship La Savoie and the tug Olympia, impleaded under ad- 
miralty rule 57. Decree for respondent, and libelant appeals. Af- 
firmed. 

On appeal from a decree of the District Court of the United States 
for the Southern District of New York dismissing the libel filed 
against the steamship La Savoie to recover damages sustained by tow 
of the steam tug Olympia, by reason of a collision with La Savoie in 
the North River on the evening of October 8, 1910. 

John F. Foley and Frank A. Spencer, Jr., both of New York City, 
for appellant. 

Joseph P. Nolan and John M. Nolan, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

•For other cases see same toplc & § nxtmber in Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
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COXE, Circuit Judge. The collision occurred between tlie Bat- 
tery and Castle William at about 6:30 p. m., October 8, 1910. The 
night was clear and dark. A light south wind was blowing. There 
was nothing in the éléments to disturb navigation or make it difficult 
for the vessels in question to reach their respective destinations. La 
Savoie was bound for her pier at West Tenth street, North River, 
and the Olympia for Kirkham's Basin, South Brooklyn. The Olympia 
had four deck scows in tow on a hawser about 160 feet in length. 
The scows were ail light, were fastened close together, and each was 
110 feet in length. They carried bow and stern lights only. 

La Savoie is a twin screw océan steamer. lier master was a sailor 
of wide expérience and had frequently been in the port of New York. 
She was at the time in the charge of a Sandy Hook pilot of 47 years' 
expérience. 

This is peculiarly a case where, in order to get a correct view of 
the situation, it is necessary to see and hear the witnesses. A state- 
ment which sounds plausible when read may come from a witness 
whose appearance on the stand casts grave doubt upon his honesty and 
intelligence. The District Judge heard ail the witnesses and his find- 
ing upon disputed questions of fact should not be disturbed unless we 
are clearly satisfied that he is in error. If we are in doubt we should 
résolve the doubt in favor of the decree. We think the District Judge 
was right in his conclusions. The prépondérance of proof is to the 
effect that when the vessels were far enough apart to avoid collision, 
the Olympia was shovving her green light to La Savoie's red and 
green. In other words, the Olympia was crossing with La Savoie on 
her starboard hand. It was then the duty of La Savoie to keep her 
course and the duty of the Olympia to keep out of the way. This 
the latter did not do. Again, we agrée with the District Judge in 
thinking that there is a presumption in favor of a large steamer in the 
hands of an expericnced master with a licensed pilot on board and ail 
her machinery in working order. That such a steamer, having agreed 
upon a passing convention, should suddenly violate it and sheer across 
the path which she had agreed to leave open is most improbable and 
should require cogcnt proof to support it. It is enough that the bur- 
den is on the libelant to establish fault on the part of La Savoie and 
that it bas failed to sustain it. It is true that there is the usual, if not 
more than the usual, amount of disagreement between the witnesses, 
but upon disputed questions of fact we must accept the findings of 
the trial court, unless clearly satisfied that the court was in error. 
We are not so satisfied in the présent case. 

The decree of the District Court is affirmed with costs. 
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TEXAS & I . RY. CO. v. ROSBOKOUGH et al. 
(Circuit Court of Appeals, Fifth Circuit. December 9, 1913.) 
No. 2,520. 

1. Tbial (§ 67*) — Réception oe Evidence — Okder of Introduction. 

The admission of évidence on behalf of a plaintlff after lie bas rested 
and évidence lias been introduced by tlie défendant is within the discré- 
tion of the trial court. 

[Ed. Kote.— For other cases, see Trial, Cent. Dlg. § 157 ; Dec. Dig. § 67.*] 

2. Trial (§ 62*) — Action for Causino Fire — Evidence. 

Where the évidence of défendant in an action against a railroad Com- 
pany to recover damages caused by a fire tended to show that its engines 
were ail equipped with standard spark arresters, kept in order and well 
handled, further évidence tending to show that the flre was caused by one 
of three certain engines did not render inadmissible évidence in rebuttal to 
show the action and handling of auother and différent engine of défendant 
two days after the tire. 

[Ed. Kote.— For other cases, see Trial, Cent. Dig. §§ 148-150 ; Dec. Dig. 
1 62.*] 

In Error to the District Court of tlie United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Action at law by W. J. Rosborough and others against the Texas & 
Pacific Railway Com[3any. Judgment for plaintififs, and défendant 
brings error. Affirmed. 

W. E. Hall, of Dallas, Tex., F. H. Prendergast, of Marshall, Tex., 
and John J. King, of Texarkana, Tex., for plaintiff in error. 

S. P. Jones and P. O. Beard, both of Marshall, Tex., for défendants 
in error. 

Before FARDEE and SHELBY, Circuit Judges, and CALE, Dis- 
trict Judge. 

PER CURIAM. [1] Under the issues presented by the fifth and 
seventh paragraphs of the first amended answer of the Texas & Pa- 
cific Railway Company, the évidence of Edwards set forth and com- 
plained of in the first assignaient of error was admissible on behalf 
of the plaintiff. Its admission over objection after plaintiff "had 
rested," and after the defending railway company had offered perhaps 
ail of its évidence, was within the discrétion of the trial judge. Ency. 
PL & Pr. vol. 8, p. 132. 

[2] Under the issues made by the pleadings, and considering the 
évidence offered by the défendant more or less tending to show that 
its locomotives were ail equipped with a standard spark arrester, kept 
in order and well handled, the évidence of Edwards complained of 
was not irrelevant nor immaterial. That it was somewhat remote 
^oes to its effect. Because the évidence of the défendant showed that 
the fire was started by one of three certain engines, Nos. 359, 140, 
and 202, and Edwards' évidence related to the action and the handling 
of another and différent engine two days after the fire, did not war- 
rant striking the évidence of Edwards f rom the record. 

Ail issues in the case affecting the railway company's liability were 

*Por other cases see same toplc & § numeeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the jury, and the jury was not bound to accept the explanation 
tendered by the évidence of the railway company as to which partic- 
ular engine started the fire and how that engine was equipped and 
handled. 

None of the other assignments of error were much insisted upon, 
and from examination we find none of them well taken. 

The judgment of the District Court is affirmed. 



ARCHER et al. v. IMPERIAL MACH. CO. 

(Circuit Court of Appeals, Second Circuit. August 5, 1913.) 

No. 251. 

On motion for reargument. Denied. 
See 207 Fed. 81. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. One of the judges who concurred in majorîty 
opinion resigned before motion was mad_e for reargument. The re- 
maining judges being divided in opinion, as they were on original argu- 
ment, motion for reargument is denied. 



ASSETS COLLECTING CO. v. BARNES-KING DEVELOPMENT CO. 

(Circuit Court of Appeals, Second Circuit. October 16, 1913.) 

Appeal and Bbroe (§ 99*) — Obdebs Reviewable— Discrétion— Secueity fok 
Attachment— Incrbase. 

An order vacating an attachment, unless plalntifC increased the exlstlng 
security from $1,000 to $2,500, was in no sensé final, but purely dlscre- 
tionary, and not' reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 661- 
669 ; Dec. Dig. § 99.*] 

In Error to the District Court of the United States for the South- 
ern District of New York; E. Henry Lacombe, Judge. 

Action by the Assets Collecting Company against the Barnes-King 
Development Company. From an order vacating an attachment, un- 
less plaintiflf increased the security to $2,500, it brings error. Dis- 
missed. 

R. S. Harvey and F. E. M. BuUowa, both of New York City, for 
plaintiff in error. 

Chadbourne & Shores, of New York City (H. J. Wolff, of New 
York City, of counsel), for défendant in error. 

Before COXE and ROGERS, Circuit Judges, and HAZEE, District 
Judge. 

PER CURIAM. This is a motion to quash a writ of error to review 
an order of the United States District Court for the Southern District 
of New York, dated July 22, 1913, which order provided that the at- 
tachment heretôfore granted be vacated unless the plaintiff increase 
the existing security from $1,000 to $2,500. The plaintiff has failed 
to increase the security as required and now sues out a writ of error to 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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review the order requiring it. The court below, being of the opinion 
that the existing security was insufficient, was certainly justified in in- 
creasing it. Its action was in no sensé final, but was purely discre- 
tionary, and intended only to give the défendant additional security 
covering the fées and costs incurred by it subséquent to the order of 
March 4, 1911. Such an order is not reviewable on writ of error. 
Bostwick V. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 15, 27 L. Ed. 7Z ; 
Leitensdorfer v. Webb, 20 How. 176, 15 L. Ed. 891 ; Atlantic Lumber 
Co. V. L. Bucki, etc., Co., 92 Fed. 864, 35 C. C. A. 59. 
The motion to dismiss the writ of error is granted. 



BARRY et al. v. HARPOON CASTOR MFG. CO. 
(Circuit Court of Appeals, Second Circuit. Kovember 11, 1913.) 

Ko. 55. 

Patents (§ 328*)— Validity and Invention— Fukniture Tip. 

The Alleyn patent, No. 995,758, for an anti-friction tip for furniture to 
talce tlie place of castors, consisting of a convex disk of heavy métal plate 
wlth an upturned strengthening rim provided with prongs to be dri%'en 
into the bottom of chair legs, etc., was not anticipated by similar shaped 
nail heads and other devices of the prior art, most of which were used for 
différent purposes, and discloses invention, especlally shown by its com- 
mercial success, due to its simplicity, cheapness, and utility ; also helâ 
infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Charles D. Barry, Frederick W. Lincoln, and John 
R. Bradlee, copartners trading under the name of Henry W. Peabody 
& Co., against the Harpoon Castor Manufacturing Company. Decree 
for défendant, and complainants appeal. Reversed. 

For opinion below, see 201 Fed. 686. 

On appeal from a decree of the United States District Court for 
the Southern District of New York, holding invalid letters patent No. 
995,758 granted June 20, 1911, to Henry M. Alleyn for an "anti-fric- 
tion tip for furniture," and assigned to the complainants. The bill was 
-dismissed with costs. 

Frédéric W. Hinrichs and Alfred E. Hinrichs, both of New York 
City, for appellants. 

Charles S. Champion, of New York City, and Henry N. Paul, Jr., 
and Joseph C. Fraley, both of Philadelphia, Pa., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy is for an exceed- 
ingly simple anti-friction device dcsigned to take the place of castors 
previously used on the legs of tables, chairs and other similar pièces 
of furniture. 

The object of the inventor was to provide a cheap anti-friction bear- 
ing device which can be readily and securely attached to any pièce of 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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furniture and permits it to slide easily over the surface of a rug, carpet 
or floor. The tip consists of a drawn sheet métal disk having a smooth, 
polished, convex surface and an upturned strengthening rim provided 
with a plurality of intégral pointed prongs, adapted to be driven into 
the leg, or like support, of the pièce of furniture in question. The 
disk, at its perimeter, is bent to form a strengthening rim upon which 
the leg of the chair or table rests after the prongs hâve been driven in- 
to position by three or four blows of a hammer. The rim tends to 
prevent the blows f rom f racturing or distorting the continuously curved 
convex surface of the device. The tips must be made of extremely stitï 
métal so that there will be no flattening, bending or malformation when 
they are driven into place by any ordinary hammer. They are much 
cheaper than the castors in use at the date of the invention, they can 
be quickly applied by any one having sensé enough to drive a nail and 
they permit the moving of the article of furniture in any direction 
without injuring the carpet, rug or floor on which it rests. The tips 
are invisible after being applied and do not perceptibly increase the 
height of the furniture to which they are attached. The patent has a 
single claim which sufficiently describes the invention and renders fur- 
ther description thereof unnecessary. It is as follows : 

"In an article of manufacture, a tip for supportlng wooden chairs and the 
like, adapted for contact wlth a support tlierefor, conslsting of a contiuuously 
curved convex portion of smooth sheet métal having an upturned rim contin- 
uously connecte^ to said convex portion around its perimeter, and prongs of 
sald sheet métal intégral wlth said rim, projectlng substantlally in the plane 
thereof at the point of attachment, and adapted to l)e driven by the blows of 
a hammer into the wood of the article to be supported, sald convex portion, 
rim and prongs, having a resisting power to the blows of sald hammer sufïi- 
cieut to substantlally prevent the flattening or breaking thereof, whereby said 
tips may be attached without malformation or fracture." 

The main attack upon the Alleyn patent is based upon the proposi- 
tion that if the défendant has succeecled in proving that the Alleyn tip 
is found in the prior art, though in différent environment, and applied 
to entirely différent uses, the patent is anticipated or rendered invalid 
for lack of invention. 

The prior art shows similar constructions but none of them capable 
of being used as a castor for furniture. Similar devices, though small- 
er, lighter and with a much more pronounced "dôme," were used as. 
"spots" or ornaments for Mexican saddles, harness and other like 
purposes. Coffin nails were similarly constructed and "spots" were 
used on the bottom of traveling bags to keep them from being soiled 
when set down upon a wet or dirty station platform. None of thèse 
things could be used to do the work of the "Dômes of Silence," by 
which euphonie but somewhat ambitious name the owners of the Al- 
leyn patent designate their product. No one ever attempted, prior to 
Alleyn, to use such a structure as a substitute for castors. Of course, 
in making this statement, we do not overlook the "Thonet Furniture 
Tip," which consisted of a nail with a smooth round head and a long 
central shaft adapted to be driven into the legs of the chair or table 
like an ordinary large headed nail. This device was never commer- 
cially successful and if, as the défendant contends, it be equally 
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serviceable as that of the patent in suit the question at once arises, 
why does not the défendant use it? The fact that the défendant per- 
sists in using the AUeyn device and is wilHng to take the very serious 
risk of being adjudged an infringer is persuasive testimony of the ad- 
vantages of the "Dômes of Silence" over the Thonet big headed nails. 

The record is largely devoted to the attempt to estabhsh the propo- 
sition that in view of the saddle and harness ornaments and the coffin 
nails of the prior art there could be no invention in adapting thèse de- 
vices as substitutes for castors. We think, in view of the hard métal, 
the short prongs, the strengthening rim and the depressed contour of 
the dôme of the Alleyn tips, invention can be found even if the orna- 
mental devices of the prior art were used as substitutes for castors. 
But they were not so used and their adaptation for use as castors re- 
quired the exercise of inventive skill. In order to test the question 
let us assume that the exact structure shown in the patent to Alleyn 
was taken from the shield of a Scottish Highlander or the war bonnet 
of a North American Indian 300 years ago and was on exhibition in 
some muséum hère. Would it not involve invention to put it to use 
as a substitute for the elaborate, clumsy and expensive castors now in 
use? We think it would. In Consolidated Co. v. Littauer Co., 84 Fed. 
164, 28 C. C. A. 133, this court held that it required invention to pro- 
duce in a glove fastener a depressed "dôme" or support. In Electric 
Co. V. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 294, the Su- 
prême Court sustained a patent for a telegraph key where the new fea- 
ture was the substitution of a tortional spring for the trunnions or 
pivots upon which the lever vibrâtes. In Hobbs v. Beach, 180 U. S. 
383, 21 Sup. Ct. 409, 45 L. Ed. 586, the Suprême Court sustained a 
patent for a machine for attaching stays to the corners of boxes in 
the same manner that the work had previously been done by hand. In 
Krementz v. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558, 
the court sustained a patent for a collar button for the reason that 
the skilled mechanic with bis attention specially drawn to the subject, 
had failed to see, what Krementz afterwards saw, that a button might 
be made of one continuons sheet of métal, of an improved shape, of in- 
creased strength, requiring less material and entirely dispensing with 
solder. In the Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 
450, 36 L. Ed. 154, the court upheld a patent for a twisted fence wire 
having the barb "bent at its middle portion about one of the wire 
wire strands and clamped in position and place by the other wire 
strand twisted upon its fellow." 

In each of thèse cases the invention was based upon the finding 
<of a new use or function for structures found in the prior art. Dômes, 
tortional springs, stays for box corners, pasting machines, collar but- 
tons and barbs for fence wires were ail old, but those who found a 
new place for the old devices whereby alone, or in combînation with 
other structures, entirely new results were produced, received the re- 
wards of the inventor. We think, therefore, that even if it be assumed 
that the "Dômes of Silence" were found in the prior art, as coffin nails 
or ornaments, that it required an exercise of the inventive faculty to 
use them as substitutes for castors. It is most unsafe to refuse to rec- 
209 F.— 14 
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ognize invention because the device or conibination is simple, for such 
a rule would destroy some of the most meritorious patents ever issued. 
The device in question is exceedingly simple, it is a hard métal cylindri- 
cal dôme with smooth exterior and prongs extending from the encirc- 
ling rim adapted to be driven into hard wood by the blows of an or- 
dinary hammer. Attempts along similar lines hâve been made, but 
they were ail failures. A possible exception may be made of Thonet's 
large headed nail, but, as we hâve seen, his device was not commercially 
successful and has, apparently, gone out of use. It requires no ex- 
pert knowledge to perceive that his long shaft might split a slender 
chair leg and, unless driven with great care and précision, that the per- 
iphery of the large head might rest unevenly upon the wood. 

Alleyn, in our judgment, has made a meritorious invention, he has 
donc what no other worker in the art succeeded in accomplishing. He 
has produced a castor which départs radically from the old lines. It 
has no disks like Thonet's with a single central shaft, no swivels, no 
wheels, no glass bearing surface, no screws, no nails, no métal sockets, 
no elaborate machinery of any kind. Chair legs no longer split, screws 
no longer drop out, and the services of the cabinet maker are no longer 
needed. Ail this is accomplished by a simple hard métal disk with a 
re-enforcing rim and prongs which can be driven in place by the most 
inexperienced person. The device is almost negligible as to cost and 
never breaks down or wears out. We cannot resist the conclusion that 
to accomplish this resuit required invention. If additional évidence 
were needed of the popularity and immédiate success of Alleyn's in- 
visible castors it is found in the immédiate and phénoménal success 
which attended them. The counsel for the complainant estimâtes that 
in the tvi^o years prior to October, 1911, the combined sales of the 
complainant and défendant aggregated 40,000,000 pièces. Such immé- 
diate and extensive popularity would, in a doubtful case, be sufficient 
to turn the scales in f avor of invention. 

The decree is reversed with costs and the cause is remanded to the 
District Court with instruction to enter a decree sustaining the Alleyn 
patent ànd eranting an injunction and an accounting. 



WM. B. SCAIFB & SONS CO. v. FALLS CITY WOOLEN MILLS. 

(Circuit Court of Appeals, Sixth Circuit. November 4, 1913.) 

No. 2,309. 

1. Patents (§ 165*) — Infringement — Anticipatiopt. 

Where the broader view of a claim is necessary to make eut Infringe- 
ment, tlie proof of anticiisation must be consirtered from the same point 
of yiew. 

[Ed. Note. — For ôther cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165.*] * 

2. Patents (§ 165*) — Constbuction — Eeadinq Limitation Into Claim. 

Where a patentée has luade an improvement entitled to protection, and 
in the claim directed to tliat feature it is descrlbed in terms which are 
capable of a broad construction, rendering the claim iuvalid in view of 

•For oUier cases see same topic & § numeer in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the prier art, or of a narrower construction which will préserve to it the 
validity which it sliould liave had, the courts will give it that narrow 
construction and so sustain the patent; but where from the spécification 
or Mstory of the application or the language of the claim it is clear that 
the patentée intended to claim, and the Patent Office to grant, the broader 
monopoly, which turns ont to be invalid, the courts will not, for the arbi- 
trary purpose of saviug the claim, read into it a limitation which it does 
not hâve. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165.*] 

3. Patents (§ 165*) — Construction — Differentiation of Claims. 

The propriety of the rule that proper construction and efCect can be 
given to each claim of a patent only by difCerentlating it from the other 
claims, in a normal case where it can be clearly applled, is not alïected by 
the fact that in many cases it is difficult to make such differentiation be- 
cause of répétition and confusion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
§ 165.*] 

4. Patents (| 165*) — Construction — Differentiation of Claims. 

When satisfied that a particular claim had for its dominant purpose 
to secure one particular feature, we should not construe it as spécifie also 
in its calls for other éléments. 

[Ed. Nste. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. | 
165.*] 

5. Patents (§ 165*) — Claims — Construction. 

In construlng a claim in that respect amblguous, a given élément should 
be implied, if its présence was necessary to distinguish from the prior art 
or from the other claims; otherwise, it should not operate as a limita- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. | 
165.*] 

6. Patents (§ 165*) — Effect of Patent Office Proceedings. 

A statement by the soliciter that the claim was to be confined to thb 
"exact form" held not an estoppel because imitation was not required, 
and not a persuasive admission because of the context. 

[Ed. Note.^ — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. | 
165.*] 

7. Patents (§ 328*) — Validity and Infeingement — Water Purifying Ap- 

PARATUS. 

The Greth patent, No. 775,901, for a water purifying apparatus, claim 
11, as differentiated from most of the other claims, is not llmited to a 
comblnation calling for separate compartments in which the lime treat- 
ment and the soda treatment are carried on, but has for its principal élé- 
ment the spécifie battery of independent unit filters described, each of 
which can be eut otE for cleaning w'ithout atïecting the others, used in 
comblnation with a settling conipartment and a Chemical treating com- 
partment, broadly specified, which may or may not be subdivided. As 
so construed, the claim was not anticipated and discloses patentable in- 
vention; also, held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit in equity by the Wm. B. Scaife & Sons Company against the 
Falls City Woolen Mills. Decree for défendant, and complainant ap- 
peals. Reversée. 

For opinion below, see 194 Fed. 139. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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F. W. H. Clay, of Pittsburgh, Pa., for appellant. 

A. M. Hood, of Indianapolis, Ind. (Bodley & Baskin, of Louisville, 
Ky., of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

. DENISON, Circuit Judge. Appellant filed, in the court below, the 
usual infringement bill based upon patent Ko. 775,901, issued to Greth, 
November 22, 1904. It planted its prima facie case on claims 9, 10, 
11, and 12. Eater, it withdrew claims 9 and 12, and went to final hear- 
ing on claims 10 and 11 only. The District Court dismissed the bill 
■ and filed an elaborate opinion which so fuUy discloses the facts in- 
volved that we shall need to make thereto only brief additional référ- 
ences. The opinion below is reported in 194 Fed. 139. 

In construing claims 10 and 11 (quoted in margin)^ to détermine 
either validity or infringement, the important underlying situation is 
this: Greth's patent was upon an apparatus, and not a process. His 
drawing showed and his spécification described a structure embodying 
four parts through which successively water continuously flowed. 
Thèse were a tank or chamber in which the water received lime and in 
which the résultant chemical reaction took place; a tank or chamber 
in which soda was added and the chemical reaction therefrom fol- 
lowed; a tank or chamber where, after the chemical treatment, the 
water entered at the bottom and overflowed f rom the top and in which 
sédimentation occurred ; and a filter through which passed the water 
-overflowing f rom the top of the settling tank. The structure in which 
thèse parts were embodied, as illustrated by Greth, may be described 
in gênerai terms as a vertical cylindrical ail inclosing tank (8) divided 
into two main compartments by a segmentai vertical partition reach- 
ing from the top nearly to the bottom. One of thèse is the settling 
tank; the other is subdivided by a horizontal partition having a flow 
opening; the upper subdivision being the lime and the lower the soda 
compartment. The defendant's device had thèse same parts, thus gen- 
erally described, excepting that the two main chambers were formed 
by an inner concentric vertical partition, and both the lime treatment 
and reaction and the soda treatment and reaction occurred in one 
chamber (the inner) which had no physical partition between its upper 
and lower parts. 

1 "Claim 10. In water purifying apparatus the combination In a stngle tank 
S of the varions compartments for lime treatment and soda treatment and 
vv-ater settling, the settling tank being fed direetly from the treatment tank 
and having an inclined bottom therein below the opening from the treatment 
tank, and having a filter at the top of the settling tank fed by overflow from 
said tank, substantially as described. 

"Claim 11. In continuons flow water purifylng apparatus, the combination 
with a single tank containing the chemical reacting compartment, and an up- 
ward flow settling compartment, of a séries of independent gravity fllters 
'Carried on the top of the tank, fed hy overflow from the settling compartment, 
and each having means for washing the filter and a valve to close communica- 
tion with the .settling compartment, whereby any one of said fllters may be 
isolated and washed, while the flow continues through the others from said 
fiupporting tank." 
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[1] Keeping this situation in mind, when we scrutinize claim 10, we 
see that it calls distinctly for the élément filter and for the élément set- 
tling tank and, apparently, also for the two éléments lime tank and soda 
tank. It is the patentee's theory that thèse two latter are really one 
élément or that one treatment tank for both reactions is the équivalent 
of the two ; while it is the defendant's position that the claim calls for 
four éléments, and is therefore not infringed by a device having only 
three. Obviously, the former or broader view of the claim is neces- 
sary to make out infringement, and so the proof of anticipation must 
be considered from the same point of view, viz., that the claim was for 
a Chemical treatment tank, a settlement tank, and a filter, arranged in 
the specified mutual relation,^ So considered, it is anticipated. The 
English patent to Patterson, mentioned in the opinion below, discloses 
thèse three éléments in the same substantial form, operating in the 
same succession and in substantially the same way. Claim 10, with 
this construction, which it must hâve in order to be infringed, reads 
perfectly upon Patterson. 

[2 I It is suggested that the phrase "having a filter at the top of the 
settling tank fed by the overflow from the said tank substantially as 
described" should be construed as calling for the spécifie kind of filter 
shown and described, viz., a filter divided into several units, each one 
of wdiich can be independently cleaned, and that, if the call in the 
claim for "a filter" is so construed, the invention is not anticipated. 
Where it appears that the patentée had made an improvement upon 
which he was entitled to receive protection, and that in the claim which 
was directed to that feature of his invention it is described in terms 
which are capable of a broad construction rendering the claim invalid 
in view of the prior art, or of a narrower construction which will pré- 
serve to it the validity which it should hâve had, the courts will give it 
that narrow construction, and so sustain the patent ; but where, from 
the spécification or the history of the application or the language of the 
claim it is clear that the patentée intended to claim and the Patent Of- 
fice intended to grant the broader monopoly which turns out to be in- 
valid, the courts will not, for the arbitrary purpose of saving the claim. 
read into it a limitation vi'hich it does not have.^ Resorting to ail thèse 
means of interprétation, including a comparison of the several claims, 
we are satisfied that claim 10 will not bear this narrow construction ; 
and not the least of the considérations compelling this resuit is the fact 
that this peculiar form of filter is the dominant thought of another 
claim. 

2 For instances of the gênerai rule that which infringes if later anticipâtes 
if earller, see Miller v. lOagle, 151 U. S. lS(i, 203. 14 Sup. Ct. .310, 38 L. Ed. 121 ; 
AYells V. Curtis (C. C. A. 0) m Fed. 318, 324, 13 C. C, A. 494 ; Eames v. Wor- 
cestei- (V. C. A. (i) 123 Fed. 67, 72. CO C. C. A. 37; Grever v. Hoffuian (C. C. 
A. 6) 202 Fed. 923, 926, 121 C. C. A. 281. 

3 That an anibiguous claim will be read in the more limited sensé when 
neeessary to sustain its validity, see Lamh Co. v. Lamb Co. (C. C. A. 6) 120 
Fed. 267, 269, 56 C. C. A. 547. That a liniiting élément cannot be read into a 
clear claim to save it from invaliditv, see McCarty v. Rallroad, 160 U. S. 110, 
116, 16 Sup. Ct. 240, 40 L. Ed. 358; Stearns v. Russell (O. O. A, 6) 85 Fed. 218, 
224, 29 C. C. A. 121. 
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Corning now to examine claim 11 from the same gênerai point cf 
view, \ve see at once that the claim is ambiguous in respect to whether 
it calls for the three or the four main éléments. It refers to the tank 
"containing the chemical reacting compartment." If by this is meant 
the com.partment shown and described, and in its spécifie form, it 
means a compartment having two chambers with a nearly closed par- 
tition between them ; but if it intends to refer to the structure more 
generally, it désignâtes that portion on the treatment side of the main 
partition, and is satisfied by one chemical treatment compartment. The 
ïatter construction spells inf ringement ; the former, escape. 

[3] This patent is one having a séries of twelve claims. It is 
sometimes said that in such case each claim should be considered as 
a separate patent. This statement, accurate enough for some pur- 
poses, is misleading, if f ollowed too far ; but we must at least say that, 
usually, proper construction and efifect can be given to each claim only 
by differentiating it from the other claims. Each claim should be capa- 
ble of such difïerentiation, else it has no right to exist ; and the diffi- 
culty often found in doing so, caused by répétition and confusion, does 
not affect the propriety of this rule of construction in a normal case 
where it can be clearly applied.* Each claim should be directed at 
some f unction, step, or advantage to give it individuality ; it should 
hâve a characterizing thought or point by which it can be identified; 
and, if the court which is to construe the claim can find this dominant 
thought, its task will be simplified. We may make this concrète by 
supposing that éléments A, B, and C are each old in several spécifie 
forms, but are operative only in the combination A, B, C. An inventor 
perfects new and useful spécifie forms of each, a, b, c. The most dé- 
sirable form of his invention is the combination a, b, c, and this the 
inventor considers his perfect work; but he may use and is entitled 
to monopolize one or two of the old forms in combination with two 
or one of his new forms. He may hâve, and the proper drafting of 
his patent will secure for him, a séries of combination claims like this 
(capitals representing generic, lower case, his new spécifie forms) : (1) 
a,b,c;(2) a,b,C;(3) a, B,c;(4) a, B, C; (5) A, b, c; (6) A, B, c; (7) 
A, b, C. In this séries, claim 3, for example, we assume is intended to 
secure the new spécifie forms, a, c, united with any form, new or old, 
of the well-known élément B ; and claim 7 protects the exclusive use 
of the new form, b, with any variety or équivalent, new or old, of the 
éléments A, C. In practice, however, the claim éléments often cannot 
be effectively labeled "generic" or "spécifie." ; terms are used capable ot 
either construction ; and hère is the interprétative usef ulness of claim 
difïerentiation. If, in claim 7, A and C were recited in ambiguous 
words which might import only the species shown and described, a or 
c, or might refer to the genus, A or C, comparison of the claims shows 
that the former narrower monopoly has been variantly and fully 

4 Anderson v. Potts (C. C. A. 7) 108 Fed. 379, 383. 384, 47 C. C. A. 409 ; Lam- 
son V. Hlllman (C. C. A. 7) 123 Fed. 416, 419, 59 C. C. A. 510 ; Dmican v. Cin- 
oinnati Co. (C. C. A. 6) 171 Fed. 956. 603, 96 C. C. A. 400; O'Rouke v. McMul- 
len (C. C. A. 2) 160 Fed. 933, 939, 940, 88 C. C. A. 115 ; Thomson-Houston Elec- 
tric Co. V. Union R. Co. (C. C. A. 2) 86 Fed. 636, 638, 30 C. 0. A. 313. 
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granted by claims 1, 2, and 5. Hence claitn 7 either has the effect 
above assumed or it is a useless and inoperative répétition of one of 
the others. Obviously the former alternative should be accepted, and 
we solve our problem by concluding that the fullest attainable protec- 
tion of the présence in this combination of the new spécifie form, b, 
is the identifying point or characterizing thought of this claim. 

[4] We may solve this same problem by more rough and ready meth- 
ods of claim comparison, since few cases admit of such accurate analy- 
sis as our illustration. In practice, the claims rarely show witli certain- 
ty whether their référence to the named élément is generic or spécifie ; 
they may use or omit référence letters ; they may employ the definite 
■or indefinite article; they may or may not say "substantially as de- 
scribed." Thèse things are usually of little help in construction — often 
none at all.^ But if we can be satisfied from the spécification and a 
comparison of the claims that a particular claim was intended and had 
for its dominant purpose to secure and protect the use, in the combina- 
tion, of one particular feature, we should give its fullest permissible ef- 
fect for that purpose, and should not construe it as spécifie also in its 
calls for other éléments — unless some other rule of construction re- 
quires us to do so. 

In the présent case, the spécification describes the progress of 
the water through the lime chamber and the soda chamber and the 
settlement tank, giving fuU descriptions of each. Greth not only de- 
scribes the two treatment tanks, but says : 

"I regard the separate and distinct treatment of the lime in oue taule and 
the soda in another as important." 

He then takes up and describes the filter, explaining the division of 
the filter into sections or units, and the means employed for reversing 
the flow of water through and cleaning any one unit without disturb- 
ing the settlement tank and without interfering with the opération in 
any other filter unit, whereby a continuons flow of filtered water is 
secured without interruption by the necessary, fréquent cleaning. In 
each of the first 8 or 9 claims there is an expresS' requirement for a 
lime tank and a soda treatment tank, separate and distinct from each 
other ; for exaniple, claim 1 says "a separate soda treatment tank" ; 
claim 2, "an independent tank for treatment by a second chemical" ; 
claim 3, "a soda treatment tank being below and entirely separate from 
the lime treatment tank"; claim 8, "each of which compartments is 
separate from the rest," etc. 

Thèse eight or nine claims make up varions combinations and sub- 
combinations to which we assume the patentée was entitled ; each one 
expressly stating or implying that there were to be two independent 
and separate chemical treatment tanks. In only part of thèse nine 
claims is the filter mentioned at ail, and then only in gênerai terms as 
"a filter," etc. In claim 10, the language is "the combination in a 
single tank (8) of the various compartments for lime treatment and 
soda treatment and water settling." The fact that the two chemical 
treatment tanks are separate is not hère emphasized as it has been be- 

Houser v. Starr (C. C. A. 6) 203 Fed. 264, 2G9, 270, 121 C. C. A. 402. 
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fore, although perhaps it is implied. When, however, we corne to claim 
11, we find less ambiguity. The language is "the combination of a 
single tank containing the chemical reacting compartment and an iip- 
ward flow settHng compartment with a séries of independent gravity 
filters," which filters are then specifically described, and their function 
is pointed out. The question then is : Should this claim, because it 
refers to "the compartment," be confined to the spécifie form of com- 
partment which bas been made the subject of previous claims, and is 
hère not mentioned ? We are satisfied that the patentée thought he had 
invented a new improvement in filters which would be especially use- 
ful in connection with his complète apparatus, but was also useful in 
combination with any treatment and settlement tanks, and that he in- 
tended by his claim to protect the right to use his form of filter in com- 
bination with his gênerai type of apparatus. The référence to the fil- 
ter is and must be considered as spécifie; the référence to the treat- 
ment tank is apt and suitable to be and should be considered as ge- 
neric. The claim and the structure it fairly imports ought not to be 
sacrificed to the words found in other parts of the grant. 

[b] Another analogous considération leads to the same resuit. It is 
only applying to a patent the ordinary ruies ^f construction applied 
to other grants, to say that, in determining whether a given élément 
should be considered as présent with a limiting efifect in a claim in 
that respect ambiguous, we should observe the occasion or the neces- 
sity for its introduction by the claim draftsman. If its présence was 
necessary to distinguish the claim in point of patentability from the 
prior art or in point of effect from the other claims, it should be im- 
plied ; but if it can be of no use in either of thèse particulars, it should 
not operate as a limitation.*^ Of course, we are speaking only of 
ambiguous claims and not of those where the claim language requires 
the Hmitation.' Applying this formula, claim 11 must be treated as 
calling only broadly for the chemical treating compartment as a unit, 
distinguished from the settling compartment; the characterizing 
thought of the claim had to do with the présence in this gênerai com- 
bination of Greth's particular improvements in filters. The filter re- 
ceived its water from the top of the settling tank; the settling tank 
received its water from the bottom of the treatment tank, and, neces- 
sarily, from the last treatment tank, if there was more than one; 
the treatment tank, broadly considered, was a proper élément of the 
combination, because thereby the water was given ultimate character 
afïecting its conduct in the settlement tank ; but there could be neither 
inventive thought nor patentable novelty in adding to this combina- 
tion one or two or ten tanks in which the water had been treated 
before it came to the treatment tank from which it passed to the 
settlement tank. There was therefore no occasion for Greth to in- 
clude in this claim the preliminary, separate lime treatment tank; ev- 

6 Ryder v. Sclilicliter (0. G. A. 3) 126 Fed. 487, 401, 492, 61 G. G. A. 469 ; 
Wagner v. Wyckoffi (C. C. A. 2) 151 Fed. 585, 591, SI G. G. A. 129. 

' Keystone v. Phœiiix, 95 U. S. 274, 27<S, 24 I.. Kd. 344 ; Clmiotti v. American, 
198 U. S. 399, 415, 25 Sup. Ct. C97, 49 L. Ed. 1100. 
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ery presumption must be that he did not unnecessarily limit his claim ; 
and such presumption must prevail where, as hère, the selected lan- 
guage is not at ail inconsistent with the broader interprétation. 

Still further confirmatory of this construction is what happened in 
the Patent Office. Claim 11 is the évolution of original claim 16, which 
was drawn merely to the combination of a tank and Greth's battery 
of indépendant unit filters with means for separately cleaning each. 
This was rejected, because anticipated by separately operating filters 
in connection with the pond or river used for a city water supply. 
Greth then amended by identifying his tank as "a single tank con- 
taining the chemical reacting compartment and an upward fiow set- 
tlement compartment," and the claim was then allowed. There is 
hère no intimation that the examiner required Greth, or that Greth in- 
tended, to confine his claim to a device having tvi^o separate chemical 
reacting compartments. It is true, he said, in making this amend- 
ment : 

"The two clalms [10 and 11] as now drawn, are confined to the exact struc- 
ture and are différent from the prlor art in the following particulars: The 
waslilng of the filters does not interrupt the flow through the tanlï, and ail 
the filters are fed only from the top overflow from the tank and not under 
variable pressure; the filters are independent and are carried on the tank 
itself, which is necessary to the unity and simplicity of the apparatus aimed 
j.t. The fllter per se Is not supposed to be new, but It bas a peculiar function 
as modified and adapted to co-operate with this tank and otber filters of a 
séries in a continuons flow single tank System." 

[6] This statement that the claim was confined to the "exact form" 
falls distinctly short of making either an estoppel or a conclusive ad- 
mission as to the meaning of the claim in the respect now under dis- 
cussion. It is not an estoppel, because Greth was not required to 
put the two separate treatment tanks into this claim in order to get 
his patent allowed;* it is not a conclusive or at ail persuasive admis- 
sion because the whole context shows he did not bave this point in 
his mind. The claim was confined to the (comparatively) exact form 
and distinguished from the prior art in ail the varions particulars 
which he proceeds to enumerate, but none of them bave anything to 
do with the question of one treatment tank or two." 

[7] There remains only the question whether claim 11 discloses pat- 
entable invention as compared with the prior art. We bave construed 
this claim as calling, somewhat broadly, for the combination in one 
continuons flow structure of the chemical treatment (downward flow) 
compartment, the upward flow settling tank and Greth's battery of 
overflow filters. So construed, its only distinction from the Patter- 
son English patent or the De la Coux device described in a French 
publication in 1900, is in the form and opération of the filter. Each 
of thèse devices had a single filter at the top of the tank and fed by 
overflow from the tank. Patterson had a sand filter bed through which 

s Eundy v. Détroit (C. C. A. G) 94 Fed. 52-1. 54.'5. 36 C. C. A. :î75 : Wavne v. 
Benbow (0. C. A. S) 168 Fed. 271, 279, 93 C. G. A. 573 ; Sly v. Eussell (G. C. A. 
6) 189 Fed. 61, 110 C. C. A. 625. 

» Vroomnn v. Penhallow (C. 0. A. C) 179 Fed. 296, 102 C. C. A. 484. 
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the water passed downwardly. De la Coux had a filter bed through 
which the water passed upwardly, being first carried in a passageway 
from the top of the tank to the bottom of the filter. Neither of thèse 
disclosed any means of cleaning the filter bed, except by stopping the 
opération of the entire structure. The idea of a group of filters, each 
of which could be eut out independently without afifecting the work 
of the others was broadly old, but had been applied nowhere except 
in city water supply Systems or for analogous uses where the lake, 
river, or pond was the settlement basin and the water was brought 
therefrom in conduits to the filters. It had never been applied as a 
part of a unitary structure in the treatment of water to produce a 
comparatively small continuous flow for industrial purposes. When 
80 united with such a structure, in a compact, unitary, well-designed, 
and effective form, it makes a new combination, and it produces a 
resuit différent from what had before been accomplished. It seems 
now a simple thing to substitute the battery of independently clean- 
able filters for the single filter; if it had been a common expédient 
in analogous situations to substitute one for the other, we would hâve 
a différent question; but this substitution involved both the thought 
and considérable necessary structural adaptation. The patent has been 
granted, the défendant by adoption has certified its usefulness, and 
the lack of anything more than mechanical skill is not clear enough 
to justify us in saying that there was lack of invention.^" Our only 
difficulty in reaching this conclusion arises because De la Coux, in the- 
French publication, in 1909, and referring to his upward-flow filter,. 
said : 

"A filter formed of an annular space concentric with the outer wall of the 
center may be divided into two parts to facilitate the cleaning, without 
stoppiug the purification." 

This was a suggestion of the very thing which Greth did, and it 
was in connection with the otherwise complète combination used by 
Greth; but we think it only a suggestion. Neither drawing nor de- 
scription told how to do it. Such matter as this must be either a full 
disclosure équivalent to a full anticipation, or else it is properly classi- 
fiable as a suggestion. Greth adapted and combined together the 
treatment and settlement tanks of De la Coux, the separable unit idea 
of the city water Systems, and the cleaning by reverse flow idea found 
in other filters. To do this, he devised suitable forms and arrangement 
for the entire unitary structure, and for the filtering apparatus, gâtes,, 
and inlet and outlet pipes necessary. Ail had to be adapted to the: 
combination. The fact that De la Coux suggested it might be done, 
is not enough. It was no more efficient than the suggestion which,, 
in Herman v. Youngstown Co., 191 Fed. 579, 112 C. C. A. 185, we 
thought not enough to négative invention. 

The défendant is using the structure of claim 11, as we interpret 
that claim. Its structure embodies, just as Greth's device does, a gâte 

1" For illustrations of rule that addlng an élément to an existing structure 
may or may not be invention, see Kellogg v. Dean (C. G. A. 6) 182 Fed. 991, 
996, 105 O. C. A. 545 ; Houser v. Starr (C. C. A. 6) 203 Fed. 264, 272, 121 C. C. 
A. 462. See, also, Sly v. Russell (C. C. A. 6) 189 Fed. 61, 66, 110 C. C. 625. 
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shutting the filter off from the settling compartment, a discharge pipe 
carrying away to the sewer the overflow from the top of the filter 
when it is washed, and the ordinary outlet pipe from the bottom of 
the fiUer, usually carrying away clear water, but which, by suitable 
connection, could be made to receive the washing water and force 
it up from the bottom of the filter bed. That the only time when its 
opération was observed by witnesses, défendant was cleaning one 
filter at a time, eut out from the settling tank, by washing the same 
with a hose instead of by water reversed through the discharge pipe, 
and considering that the défendant had the complète device capable 
of use, just as contemplated, by turning a valve or adding the water 
connection, is not vital. We think it did not escape infringement if 
it did in f act use the device only in a less perfect and more awkward 
way. The claim does not specify nor necessarily imply the précise 
method of cleaning. 

The decree must be reversed and the record remanded, with instruc- 
tions to enter the usual decree for injunction and accounting on claim 
11, provided that, within 30 days after the filing of the mandate, 
complainant has made disclaimer under claim 10 according to the 
practice established in this circuit.^^ The appellant will recover costs 
of this court, but not, up to this point, in the court below.^* 

" Herman v. Youngstown (C. C. A. 61 191 Ped. 579, 588, 112 C. C. A. 183. 
« Houser v. Starr (C. C. A. 6) 203 Fed. 264. 275, 121 C. C. A. 462. 



VACUUM ENGINEERING CO. v. DUNN. 
(Circuit Court of Appeals, Second Circuit. Kovember 11, 1913.) 

No. 42. 

1. Patents (§ 283*) — Suit foe Infringement — Défenses. 

A patentée cannot défend aii;ainst a suit for infringement brought by his 
assignée on tïie ground that he was induced to part wltli tlie patent by 
unfair représentations. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

2. Patents (§ 64*) — Construction and Soope — Pbiob Akt — Foeeign Inven- 

tion. 

Under Rev. St. § 4923 (U. S. Comp. St. 1901, p. 3396), whicli provides 
that a patent issued to one who at the time of hls application believed 
hiniself to be the original and first inventor of the thing patented shall 
not be held void on account of the Invention having been prevlously known 
or used in a toreign country, if it had not been patented or described in 
a printed publication, a United States patent issued to a foreigner for an 
invention made in a foreign country, but not patented tliere nor described 
in a printed publication, cannot be considered in the prior art to liinlt 
a patent granted later, but on an application filed while the application 
for the foreign invention was pending. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 79; Dec. Dig. 
I 64.*] 



•For ottifir cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Patents (§ 328*) — Tkfkingbmemt — VACuujt Cleaning Appaeatus. 

The Locke & Dmni patent. No. <S!):!.8r).'{. for ;in apparatus for removing 
dust by piieumatic action, and No. 01i>,;î(i!), for suction apparatus for pneu- 
matic cleaning Systems, construed, nud hcld Infringed, except as to claiius 
2, 3, 4, and 5 of tlie second patent. 

Appeal froni the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding that défendant has 
infringed two United States letters patent and granting the relief usual 
in such cases. The patents in question are No. 893,853, issued July 
21, 1908, to William Locke and Elias B. Dunn (the défendant hère) 
for an "apparatus for removing dust by pneumatic action," and also 
No. 919,369, issued April 27, 1909, to the same persons, for "suction 
apparatus for pneumatic cleaning Systems." The opinion of the Dis- 
trict Court will be found in 202 Fed. 967. 

See, also, 189 Fed. 634. 

. E. J. Prindle, of New York City, for appellant. 
h. F. H. Betts, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Infringement is the only substan- 
tial matter in controversy, and the questions mainly discussed are 
whether certain other patents require such a construction of the claims 
relied upon that defendant's device will avoid infringement. Défend- 
ant was one of the patentées and his interest passed by proper assign- 
ments to complainant company in which he became a stockholder. He 
asserts that he was unfairly treated by his associâtes and "frozen out" 
of the company; for any such injury he has his remedy in some ap- 
propriate action. He cannot défend a suit for infringement brought 
by the légal owner of the patent on the ground that he was induced to 
part with title to the patents by unfair représentations. Nor can he dis- 
pute the validity of the patents. Therefore his défense has been di- 
rected to an effort to show that the claims are narrow in their scope. 
The patents mainly relied on by him are Schiodt, 854,670 (U. S.) and 
Kenney, 807,283 and 847,948 (U. S.). 

[2] As to the Schiodt patent we agrée with Judge Holt that it can- 
not be considered as part of the prior art. Briefly the facts are thèse: 
Schiodt lived in England and made his invention there; it was not 
patented or published prior to date of the Locke-Dunn patent. Schiodt 
filed application with United States Patent Office May 3, 1905, Locke & 
Dunn's application was filed March 9, 1906, and patent issued to them 
luly 21, 1908. Schiodt's patent was granted May 21, 1907. Under 
section 4923, U. S. Rev. St. (U. S. Comp. St. 1901, p. 3396), Locke 
& Dunn, original inventors, could not be defeated by knowledge of the 
invention in a foreign country, when not patented or published there. 
It makes no différence that the person in the foreign country having 
such knowledge was also an inventor. Appellant seeks to avoid the 
statute on the theory that the foreign inventor "gave the American 

•For other cases see same toplc h % nuuetsr in Dec. &. Am. Digs. 1907 to date. & Rep'r Indexes 
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public a knowledge of his invention through the Patent Office" when he 
filed his application. But in reality by tliat act he gave the American 
public nothing. His application was confidential ; the public could not 
see it or be informed of its contents until patent issued upon it. Be- 
fore that date came Locke & Dunn with their application. Under 
thèse circumstances we do not see how the Schiodt patent can be con- 
sidered "prior art." See our opinion in Westinghouse M. Company 
V. General Electric Company (C. C. A.) 207 Fed. 75, filed June 14, 
1913. Even if it were in the prior art we concur with Judge Holt 
in the conclusion that it does not afïect the claims of the patents in 
suit. 

The patents principally relied upon, and the only ones that need be 
considered are the Kenney patents. Comparing them with the de- 
vice of complainant's two patents it seems quite plain that, although 
the varions éléments are individually old — as they nearly always are in 
an art which has made any progress, Locke & Dunn effected a radi- 
cal departure from the cumbrous old System as exemplified in Kenney 
with separate containers connected by hose or piping. They created 
a unitary structure, compact and efficient; so far as we can see, a 
meritorious invention. Of course it does not lie in the mouth of this 
défendant, himself one of the patentées, to deny that it was an inven- 
tion sufficiently meritorious to receive a patent. But since he, no longer 
owning. the patent, is making and marketing a unitary vacuum cleaner, 
which bears a very close resemblance to the structure shown in the sec- 
ond Locke & Dunn patent, differing only in some few structural chang- 
es which enable him to escape any charge of Chinese copying, he un- 
dertakes, as patentées generally do when sued for infringement by their 
assignées, to eut down the scope of their claims, so as to make of the 
combination of the patent, a mère trivial détail of improvement on 
the older art. Of course a patentée, under such circumstances, is free 
to argue for a narrow construction of the claims which he f ramed origi- 
nally to be broad enough to cover the full scope of his real improve- 
ment, but when, after a study of the record, the court reaches the con- 
clusion that the prior art does not require the claims to be eut down 
as far as he contends they should be, it is not necessary to extend the 
opinion by any discussion of minute détails of structure. It will be 
sufficient therefore to indicate our conclusions. 

[3] The first claim of the earlier Locke & Dunn patent incHides "out- 
let orifices" for discharging what the machine has taken in. The word 
"orifices" is in the plural, because the Patent Office insisted that it 
should be plural. But in defendant's machine what goes into the ma- 
chine comes out again through three orifices; that one of thèse must 
be ciosed while the machine is running seems to us unimportant. In 
defendant's as in the patentee's machine, there are "means for control- 
ling the flow through thèse orifices." Two of them are not automatic, 
but although the description of the patented device indicates that its 
two orifices are automatic, the claim does not say that they are and 
the prior art does not require them to be so. Claims 2, 3 and 4 of the 
earlier Locke & Dunn patent include as an élément the connection be- 
tween "saturating chamber" and "piston chamber" stating it as fol- 
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lows: Claim 2, saturating chamber "opening into" piston chamber; 
claim 3, saturating chamber "communicating with" piston chamber; 
claim 4, saturating chamber "communicating directly" with piston 
chamber. Défendant contends that, although in his machine the two 
chambers are brouglit together into a unitary structure, his two cham- 
bers do not communicate directly, because the path followed by the 
flowing dust and water is not straight, but tortuous with a valve inter- 
posed. Comparison, however, of the patent with the Kenney structure 
which Locke & Dunn undertook to improve, shows very clearly what 
the passages quoted above from claims 2, 3 and 4 really mean. In 
Kenney's apparatus the piston chamber and ail its appartenances were 
in one containing réceptacle — in one movable barrel, we might say. 
The saturating chamber and its appurtenances were in a separate con- 
taining réceptacle, another barrel. 

Thèse two barrels were connected by a flexible hose, so that they 
might stand upon the floor one foot or ten feet apart, depending on 
the length of the hose. Locke & Dunn's advance over Kenney was to 
bring ail thèse parts together in a common réceptacle, a marked im- 
provement on Kenney's cumbersome apparatus, and the language 
quoted from the claims indicates the effecting of this unitary reorgani- 
zation. We find nothing in the record which requires the quoted words 
to b€ taken as narrowing the claims, as défendant contends they should 
be. 

In the later Locke & Dunn patent claim one enumerates as one élé- 
ment a "passage forming direct communication between" piston cham- 
ber and operating chamber. Claim 6 enumerates "a passage forming 
a direct communication" between suction chamber and saturating 
chamber. The contention that defendant's tortuous passage with a 
valve difïerentiates his device is disposed of by what has been already 
written. 

Claims 2, 3, 4 and 5, however, introduce a new élément into the com- 
bination — quite an efficient one apparently, increasing the application 
of the pump's suction power. Claim 2 says that the communicating 
passage enters the piston chamber "intermediate its ends" ; claims 3 
and 4 say that the passage opens into the piston chamber "midway its 
ends" ; claim 5 describes the passage as being between the saturating 
chamber and "the central portion of said piston chamber." 

Complainant seeks to avoid the effect of thèse limitations in claims 
2, 3, 4, and S by contending that the words "piston chamber" as used 
in those claims do not mean the "piston cylinder," in which the pis- 
ton is chambered, but the piston cylinder and its appurtenances ; in oth- 
er words, ail parts of the machine which are not properly descrîbed 
as saturating chamber. We cannot concur in this construction of the 
patent. In claim 4 référence is made to one élément as the "outlet 
valves for discharging from said piston chamber." Référence to spéc- 
ifications and drawings shows that thèse are the outlet valves 12 from 
the two ends of the piston cylinder. Manifestly the draughtsman of 
the patent used the words "piston chamber" and "piston cylinder" in- 
terchangeably as meaning the same thing. In defendant's structure 
the dust-laden water is not brought into the piston cylinder midway its 
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ends, but alternately at either end. It does not inf ringe thèse restricted 
claims of the later patent (2, 3, 4, and 5) and to that extent the decree 
of the court below should be modified. 

Although défendant has prevailed on this appeal as to thèse four 
claims, the resuit is so unimportant and he has been defeated as to so 
mauy other claims that no costs of appeal are awarded to either side 
and the decree in the court below should not be modified as to costs. 

Decreed accordingly. 



DOMINICK & HAFP v. R. WALLACE & SONS MFG. CO. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 114. 

1. Patents (§ 328*) — Validitt and Infhingement — Design foe Spooks and 

FORKS. 

The Crowell design patents, Nos. 40,124, 40,832, and 40,833, for designs 
for spoons, forks, or slmilar articles, hcld valid and infriiiged. 

2. Patents (§ 252*)— Infringement of Design Patent — Use of Cheaper Ma- 

TERIAL. 

Tliat the owner of a patent for a design for spoons and forks makes 
thein only in sterling silver does not relieve one who copies the design in 
plated ware from infringenient. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 394-396; Dec. 
Dig. § 252.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Dominick & Hafif against the R. Wallace & Sons 
Manufacturing Company. From orders granting preliminary injunc- 
tion and denying a motion to vacate the same, défendant appeals. Af- 
firmed. 

On appeal from two orders of the District Court for the Southern District of 
New York. The flrst order granted a preliminary injuuction restraining the 
défendant from manufacturing or selling or causing to be manufactured or 
sold table silver flat ware, either in plated or solld silver of patterns known as 
"Alamo" and "The Mission," and also from manufacturing or selling solid or 
plated ware in Imitation of the comi)lainant"s "Queen Anne" pattern or shape. 
The second order denied a motion to vacate the first order. 

John P. Bartlett and R. C. Mitchell, both of New York City, for 
appellant. 

Alan M. Johnson, of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges, and HAZEL, District 
Judge. 

COXE, Circuit Judge. [1] We think the orders should be affirmed, 
but prefer to rest our décision mainly upon the proposition that the 
complainant's design patents Nos. 40,124, 40,832 and 40,833 for spoons 
and forks are valid and infringed. A design patent must of course 
disclose invention. It must show a novel design, but a very ditïerent 
set of faculties are brought into play from those required in producing 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a new machine or a chemical or electrical combination. In eacli case 
there must be novelty, but the design need not be useful in the popular 
sensé; it must be beautiful or ornamental, it must appeal to the eye. 
The policy which protects a design is akin to that which protects the 
Works of an artist, a sculptor or a photographer by copyright. It re- 
quires but little invention, in the sensé above referred to, to paint a 
pleasing picture, and yet the picture is protected, because it exhibits 
the Personal characteristics of the artist, and because it is bis. So 
with a design. To produce a graceful pattern for the handle of a 
spoon or fork requires an exercise by the inventor of "the intuitive 
faculty of the mind," but in a différent sensé from that exercised by 
the inventor of such epoch-making inventions as the safety lamp, the 
locomotive and the téléphone. A design patent necessarily must relate 
to subject matter comparatively trivial and the courts bave looked with 
greater leniency upon design patents than patents for other inventions. 
The object of the law is to encourage those who hâve the industry and 
genius to originate objecta which give pleasure through the sensé of 
sight. 

We think the case of Gorham v. White, 14 Wall. 511, 20 L. Ed. 
731, directly in point. The Suprême Court there sustained a design 
patent for handles for spoons and forks very similar to the design in 
question and held as infringements spoons and forks which were not 
so near the design as those of the défendant in this case. The court 
said : 

"It is the appearaiice itself, therefore, no matter by what agency caused, 
that coustitutes niainly, if not entlrely, the contribution to the public wliich 
tlie law deem.s woi'thy of recompense. The appearance may be the resuit ot 
peeuliarity of confisuration, or of ornement alone, or of both conjointly, but, 
in whatever way produced, it is the new tliing, or jjroduct, which the patent 
law regards. To spoak of the Invention as a combination or process, or to 
treat it as such, is to overlook its peculiarities." 

We are referred by défendant to the cuts of other handles for 
spoons, knives and forks contained in the Daniel Low Year Book, in 
évidence, to prove want of invention, but we think there is a clear 
dissimilarity in the appearance of such illustrated designs and the ap- 
pearance of complainant's so-called coffin shaped handle with its 
threads or grooves around the edges. It makes no différence that the 
outline of the handle separately was old or that handles of other 
shapes had grooves or ridges extending along the edges. Thèse fea- 
tures in combination were new and on comparison with prior designs 
are thought to give to complainant's silver ware a distinctive appear- 
ance readily discernible. 

It is contended by défendant that diversity of origin arises from the 
the fact that complainant's goods were stamped with the names of 
différent jobbers or retail dealers, but as complainant's trade mark is 
also stamped thereon, thus indicating origin, the right to protection 
was not lost, or impaired. 

We think, therefore, that the design patent should be sustained and 
that under the Gorham décision the claims are infringed. 

[2] The défendant seeks to distinguish this case because it manu- 
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factures its designs only in plated ware, . while the complaiiiant uses 
sterling silver. The patents, however, make no such restriction and we 
think that any one who uses the design for spoons and forks infringes. 
If rehef were based solely upon unfair compétition it is possible that a 
différent ruie might obtain, but in any view, we think we are bound 
by our récent décision in Grafî, Washbourne & Dunn v. Webster, 195 
Fed. 522, 115 C. C. A. 432. At the bottom of page 524 of 195 Fed., 
page 434 of 115 C. C. A., we said: 

■'ïhe defeiulauts' infrlngeiiient l.s ajrgravated liy the fact that they use the 
design on ijlated ware, whei'eas the couuilainant uses it only on sterlin;? silver. 
The purchaser is thus enabled to secure the design for about one-flfth of its 
cost, when sold by the complainant." 

A purchaser attracted by the Queen Anne pattern would be more 
apt to purchase from the défendant than the complainant if he could 
procure the pattern for one-third of the price. The person so selling 
it would secure the profit without incurring any expense as to the de- 
sign. If the contention of the défendant be adopted, an infringer will 
be safe to wait until the sterling silver makers, who employ designers 
at large salaries, put out their designs and then appropriate them with 
impunity. 

The orders appealed from are affirmed with costs. 



FISCHER V. AUTOMOBILE SUPPLY MFG. CO., Inc. 

(Circuit Court of Appeals, Second Circuit. Xovember 11, 1913.) 

No. 51. 

Patents (§ 'SS*) — Invention — Flexible Siiaft. 

The Sehmidt & (Jrundmann patent, Xo. OG9,G60, for a flexible shaft, 
ïield void for lack of patentable invention, in view of the Ahnoud patent, 
Ko. 434,748, for a flexible tube. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by Charles Fischer against the Automobile Supply 
Manufacturing Company, Incorporated. Judgment for défendant, 
and plaintifï brings error. Affirmed. 

For opinion below, see 201 Fed. 543. 

On writ of error to the District Court for the Eastern District of 
New York to review a judgment dismissing the amended complaint 
with costs. 

The original complaint alleged infringement of the Sehmidt & 
Grundmann patent No. 969,660 and demanded judgment for damages 
in the sum of $6,000. The défendant moved to make the complaint 
more definite and certain, which motion was granted (199 Fed. 191) 
and an amended complaint was served which, in paragraph numbered 
"Tenth," allèges as follows: 

"That plaintiff further allèges that the infringement complained of is not by 
the manufacture of flexible shafts such as shown and illustrated in the Al- 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1M7 to date, & Rep'r Indexes 
209 F.— 15 
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inond patent No. 434,748, granted August 19, 1890, or In the Scognamillo patent 
No. 785,523 granted March 21, 1905." 

Claim 2 of the Almond patent is as follows: 

"2. The flexible tube composed of the inner coil D, comblned with the outer 
coil A, of triangular cross-sectlon, havmg concave faces a, the coil D having 
curved faces 6 corresponding to the concave faces a of the coil A, the convolu- 
tions of the coil A belng interposed between the convolutions of the coil D, 
so that the concave faces a a are in contact with the convex-faces b, sub- 
stantially as herein shown and described." 

Claims 1, 3 and 4 of the Schmidt & Grundmann patent are as fol- 
lows: 

"1. A flexible hollow shaft, comprising in combinatlon a spirally coiled wlre 
of circulai' cross-section, and a spirally coiled body having concave latéral 
faces abuttlng against each turn or convolution of said wire." 

"3. A flexible hollow shaft comprising in combinatlon a spirally coiled wire 
of clrcular cross-section, and a spirally coiled body having concave latéral 
faces betvreen the turns or convolvitions of said wlre and abutting agaiust the 
outside of each turn or convolution of the wire, as set forth. 

"4. In a flexible hollow shaft comprising in combinatlon a spirally coiled 
wire of clrcular cross-section, and a spirally coiled wire having two concave 
latéral faces receiving the adjacent sides of the wire of clrcular cross-section, 
substantially as shown, and for the purpose specified." 

By a disclaimer dated October 1, 1912, the patentées disclaimed: 
"The subject-matter of claims 1 and 3, except where the abutting surfaces 

of the two wlres meet and rest against each otlier for a considérable area, and 

the radius of curves of the two abutting surfaces are of substantially the same 

radius. 

"Also the subject-matter of claim 4, except where the two concave latéral 

surfaces are of substantially the same radius." 

Thereafter the défendant filed a demurrer to the amended com- 
plainte as further amended by the disclaimer, alleging that it appears 
upon the face of the complaint that the said patent is invalid, so far 
as the said claims are concerned, for lack of novelty and invention 
and that whatever, if anything, is new in the combinations of said 
claims, respectively, was not the alleged invention of the patentées 
and that the said combinations are not definitely distinguishable from 
the parts admitted to hâve been claimed without right and that what 
is now claimed is not a material part of the flexible shaft originally 
patented. Claim 2 of the patent is not relied on. 

The opinion of the District Court is reported in 201 Fed. 543. 

F. Warren Wright and Fred Francis Weiss, both of New York 
City, for plaintifï in error. 

C. A. L. Massie and Ralph Lane Scott, both of New York City, 
for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The ques- 
tion to be determined is whether, in view of the disclosures of the 
prior patent to Almond of August 19, 1890, the claims in controversy 
can be sustained. Both patentées had in mind the accomplishment 
of the same resuit. Twenty years before the date of the patent in 
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suit for a "flexible shaft" Almond had obtained a patent for a "flex- 
ible tube." The Almond patent expired prier to the date of the com- 
mencement of this action, leaving the public free to use the tube 
described and claimed therein. Although the question arises upon de- 
murrer to the amended complaint, we are permitted to consider the 
Almond patent because it is specifically referred to in the amended 
bill. It is manifestly in the interests of both parties that the ques- 
tion of validity should be decided in limine rather than at the end 
of a long and expensive trial. 

The principal argument upon which patentability rests is that the 
plaintiff's device is lighter and cheaper than that of the défendant. 
Invention cannot be predicated of cheapness and lightness alone unless 
thèse advantages are produced by the exercises of inventive skill. We 
are unable to find in the patent in suit any change from the Almond 
•construction which is beyond the capacity of the skilled mechanic. 
The disclaimer does not aid the plaintifï for it will be seen that, even 
when the claims are limited to a structure where the abutting surfaces 
•of the two wires meet and rest against each other and the radius of 
the curves of the two abutting surfaces are substantially the same, 
nothing is disclosed which is not substantially shown by Almond. In 
îiis spécification he says : 

"ïliis curved or concaved triangle in contact with the inner coil D is shown 
In Flg. 3 and has the advantage of glving a still greater contact-face and of 
producing a tighter joint when the tube is bent ; but Fig. 5 shows a still bet- 
ter form In that the inner coil D has contact-faces 6 on the same curve as 
the contact-faces a of the concave triangles A. 

One way of making this Improved tube Is to flrst place around a mandrel 
B the coil D and then to force between the convolutions of tliat coil the tri- 
angular coil A, so that the wedge-like convolutions of this coil A will enter 
between the convolutions of the coil D, tending to spread theni apart, and in- 
suring therefore a tight joint, which will be maintained tight even when the 
tube is bent to a reasonable degree. In using the tube the mandrel is of 
course removed." 

We fail to find in the patent in suit any patentable novelty, in view 
of the disclosures of the Almond patent. 
The judgment is affirmed with costs. 



PABSONS NON-SKID CO., Limited, et al. v. E. J. WILLIS CO. 

(Circuit Court of Appeals, Second Circuit. Xovember 11, 1913.) 

No. 12. 

Patents (§ 328*) — Validity and Infringement — Chais Aemoh for Pneumatic 
Tires. 

The Parsons patent, No. 723,299, for armor for pneumatic tires, held not 
anticipated, valid, and Infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Parsons Non-Skid Company, Limited, the 
Weed Chain Tire Grip Company, and Harry D. Weed against the E. J. 

*For other c£isea see same toplc & 3 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



228 209 FEDERAL EEPORTER 

Willis Company. Decree for complainants, and défendant appeals. 
Affirmed. 

For opinion below, see 190 Fed. 333. 

On appeal from a final decree in eqxilty, holding valid and iufringed letters 
patent to Harry Parsons, No. 723,299, dated Mardi 24, 1903, for ariiior for 
pneiimatic tires. 

The patent has been in gênerai and continuons litigation for the last tliree 
, years and has been sustalned and infringement found In twenty-four instances. 
Appeals hâve been taken in at least flve of thèse cases, resulting in each case 
in an afflrniance of the decree of the lower court finding validity and infringe- 
ment of the patent. Thèse décisions are by the Circuit Court of Appeals of 
the Sistli, Seventh and Second Circuits and will be found in 192 Fed. 35, 113 
C. C. A. 1 ; 192 Fed. 41, 113 C. C. A. 14 ; 196 Fed. 951, 118 C. C. A. 105 ; 203 
Fed. 862, 122 C. G. A. 1Î3. 

The décision of this court holding the pateut valid and infringed is reported 
in 198 Fed. 399. 

Emery, Booth, Janney & Varney, of New York City (Lucius E. 
Varney, of New York City, of counsel), for api^ellant. 

Duncan & Duncan, of New York City (Frederick S. Duncan, of 
New York City, of counsel), for appellees. 

Before COXE, HUNT, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). If it be 
possible in a patent cause to reach a stage where everything that has 
the remotest bearing on the issue has been said and where every 
question relating to the vaHdity of the patent has been decided, this 
would seem to be such a case. AU the important questions hâve 
been decided over and over again by the unanimous judgments of 
twenty-four tribunals, six of them being courts of appeal. We hâve 
been unable to find a single vital proposition advanced at this hearing 
which has not been decided against the défendants over and over again. 

To enter upon a gênerai discussion of ail the propositions argued 
would involve a répétition of what we bave said in the Atlas Case 
and what was said by the Court of Appeals of the Seventh Circuit 
in the Excelsior Supply Case. We hâve looked in vain to find any 
new défense which injuriously affects the patent. 

It can hardly be expected, with such an unbroken current of au- 
thority in favor of the patent, that this court will discard its former 
décision and hold the Parsons patent invalid unless new and cogent 
proof is presented which convinces us that the long array of prior 
décisions has been erroneous. No such proof has been presented. 
We are asked to consider letters patent No. 768,495, granted Au- 
gust 23, 1904, application filed February, 1904, "not to establish that 
Weed was a prior inventor, but as an aid to a compléter understand- 
ing of the nature of Parsons' discovery and to estabhsh the entire 
subordination of this discovery to a question of structure." In view 
of the fact that Parsons' application was filed December 17, 1902, and 
his patent issued March 24, 1903, over ten months before the Weed 
patent was applied for, we are unable to perceive what legitimate 
bearing the latter patent has upon the présent issue. The Parsons 
patent is not difficult to comprehend and we think it can be clearly 
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understood without resort to the art as it existed nearly a year after 
the patent was issued. 

The Clark English patent for an "improved non-slipping band or 
appliance for pneumatic tires of bicycles" was fully considered by 
Judge Sanborn in Weed Chain Co. v. Excelsior Co. (C. C.) 179 Fed. 
232. He says at page 235 : 

"ïlie Clark- Wertbeim-Rosenberg patents represeiit the sanie invention pat- 
ented in différent countries. In tlie spécification of each and ail of tlieni it is 
said tliat tlie device (wiiicli was made for bicycle tires) is so enibedded in the 
rublier of the tire casing that It cainiot change Its position as a wliole. By 
maiiing some changes disclosed by the l'arsons invention it is now possible to 
obtain fair results froni its use although it rapidly wears ont. The Olarli in- 
vention was for a différent combiuation and though net entlrely inoperative 
possesses little utility." 

The tests made of this device make it clear that it does net op- 
erate upon the principle of the Parsons chain grip and that it would 
be useless if applied to the wheels of an automobile. It is designed 
to fit rigidly on the tire and has no équivalent for the Parsons loosely 
fitting cross chains, which creep and do not pound the road and wear 
eut the tire. 

We cannot resist the conclusion that the Clark traction bands de- 
signed to fit snugly around the tire and not to slip or creep would 
be practically useless if applied to an automobile and in no way antici- 
pate the claims of the Parsons patent. 

The decree is affirmed with costs. 



CHEATHAM ELECTRIC SWITCHING DEVICE CO. v. TRANSIT 
DEVELOPMENT CO. et al. 

(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 79. 

1. JuDGMENT (§ 956*) — Record in Priob Actiox — Evidence. 

In a suit in equity for infringenient of patents, the record iu a prior ac- 
tion at law between tlie same parties for infringenient of the .same pat- 
ents is admissible, to détermine exactly what questions were rendered res 
juillcata by tlie judgnient. 

[Kd. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1822-1825 • Dec 
l)-»,'. § 95ti.*] 

2. Judgment (§ 739*) — Suit fob Infeingement— Res Judicata. 

Wliere défendants lu an action at law for Infringement after commence- 
uieut of the action installed and used other devices of the same k:ind as 
those subsequently held to infrlnge, which for that reason could not be 
recovered for therein, plalntiff may recover in a suit In equity for such 
Infringenient. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1105, 1267 ; Dec. 
Dig. g 730.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by tlie Cheatham Electric Switching Device Company 
against the Transit Development Company and another. Decree for 
complainant, and défendants appeal. Affirmed. 

For opinion below, see 203 Fed. 285. 

T. J. Johnston, of New York City, for appellants. 
O. E. Edwards, Jr., of New York City, for appellee. 

Before EACOMBE, GOXE, and WARD, Circuit Judges. 

WARD, Circuit Jlidge. This is an appeal from an interlocutory 
decree, awarding an injunction and accounting for infringement of 
United States letters patent 612,702 and 917,541 for an automatic rail- 
way switch. The bill was filed July 14, 1911. 

[1] The complainant offered in évidence what was stipulated to be 
a copy of the record, in two actions at law begun January 4, 1911, 
which were tried together, against the défendants in this cause, to re- 
cover damages for infringement of the same patents. It was objected 
that the witnesses should be called and examined. This is not like an 
attempt to use the testimony of witnesses on a former trial in a sub- 
séquent trial, but simply to ascertain exactly what controversies were 
settled by the judgment. For this purpose it is proper to examine the 
record itself . Packet Co. v. Sickles, 5 Wall. 580, 592, 18 L. Ed. 550. 
The record discloses that the jury awarded damages for infringement 
of 8 switch-throwing mechanisms known as "Type Ko. 14." The 
judgment is, therefore, sufficiently certain to be res adjudicata, in this 
suit between the same parties, that at least one of the claims of each 
of the patents sued on is valid and that the défendants hâve inf ringed 
if they bave sold or used switches like Type No. 14. 

[2] It is stipulated that the défendant, the Transit Company, bas 
purchased and installed 35 switching devices like Type No. 14. The 
stipulation shows that 7 of thèse devices hâve been installed since the 
beginning of the action at law on the line of the Nassau Railroad Com- 
pany. As only damages for infringement before action brought can be 
recovered at law (3 Robinson on Patents, § 1058), thèse switches could 
not bave been recovered for in the actions at law. Therefore, at least 
as to them, the Nassau Company as a user is an inf ringer. The Trans- 
it Company under an agreement with the Nassau Company furnishes 
the electric power by which through the movement of cars thèse 
switches are operated and also maintains the switches in repair. 
Whether this makes it a contributory infringer is a question which 
need not now be passed upon. It installed thèse switches since the 
beginning of the action at law, a circumstance which makes it a direct 
infringer. Thèse considérations are enough to sustain the decree. The 
extent of the infringement will be a subject for inquiry on the ac- 
counting. 

Decree affirmed, with costs. 
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DENISON et al. v. GIFFORD et al. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 69. 

Patents (§ 301*) — Snr Foa Infrooement — Preliminakt Injunction. 

Where Infringement was doubtful, and the suit was not against the 
nmker of the alleged infringlng device, but against one who had sold none 
of tliem except in a single Instance, when they were procured at the sollei- 
tation of an agent of complalnant, a preliminary injunction was properly 
denied. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489-495 ; Dec. Dig. 
g 301.» 

Grounds for déniai of preliminary Injunctions in patent infringement 
sults, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Howard P. Denison and the Métal Stamping Com- 
pany against John A. Gifford and Harry H. Gifford, doing business 
as John A. Gifford & Son. From an order denying a motion for a 
preliminary injunction, complainants appeal. Affirmed. 

This cause cornes hère upon appeal from an order denying com- 
plainants' motion for a preliminary injunction. It is the ordinary suit 
in equity to restrain alleged infringement of United States patent No. 
591,561, issued October 12, 1897, to Moyer and others for improve- 
ment in thill couplings. 

W. A. Megrath, of New York City (C. C. Billings, of New York 
City, of counsel), for appellants. 

D. W. Cooper, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The question whether or not the particular de- 
vice complained of infringes any claim of this patent is by no means 
free from doubt; it can be more satisfactorily disposed of at the trial 
than in advance upon affidavits. In such case it is not the practice 
to discuss or dispose of such question upon application for injunction 
pendente lite, unless some very strong case of future irréparable in- 
jury is made out. No such case is shown hère. The suit is not brought 
against the maker of the alleged infringing device, but against a deal- 
er who (except in one instance) has sold none of them, has never 
Garried them in stock, nor offered them for sale, nor so far as the 
record discloses has any intention of selling any. In the single in- 
stance above referred to an agent of complainant asked défendant to 
send to the maker and get four of thèse thill couplings ; the only sale 
défendant ever made of them was thus on complainant's own solici- 
tation. There seems no danger that défendant will infringe between 
now and the time of trial. We see no reason to alter the disposition 
made of the motion in the District Court. 

The order is affirmed, with costs of this appeal. 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WOLLEXSAK OPTICAL CO. v. ILEX OPTICAL CO. 

(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 21. 

Patents (§ 328*) — Valtdity and Inïeingement — PnoTOOEArnic Siiutter. 

Tlie Wullensak patents, Ko. 679,1:51 tind Ko. 700,878, botli relatifs? to 
photographie shutters, iiarrowly coustrued, as they must be iu view ot the 
prior art, held uot iufriuged. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the WoUensak Optical Company against the Ilex 
Optical Company. Decree for défendant, and complainant appeals. 
Affirmed. 

For opinion below, see 199 Fed. 923. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, vvhich dismissed a bill for al- 
leged infringement of two U. S. patents. Tlie patents are Nos. 679,- 
134 and 700,878, both granted to Andrew Wollensak and both relating 
to photographie shutters. The opinion of the District Judge will be 
found in 199 Fed. 923. 

C. Schuyler Davis, of Rochester, N. Y. (Davis & Dorsey, of Roches- 
ter, N. Y., of counsel), for appellant. 

H. H. Simms, of Rochester, N. Y., and J. Edgar Bull, of New 
York City, for appcUee. 

Before LACOMBF, COXE, and WARD, Circuit Judges. 

PER CURIAM. It is manifest that this is a crowded art and that 
there can be no broad range of équivalents. Ail that the first patent 
shows is an arrangement inter sese of four operating terminais, ail 
intégral with the so-called master-lever. Assuming that patentee's ar- 
rangement was a novel one and that it accomplished sufficient improve- 
ment to sustain a patent, it is not infringed by an arrangement, which, 
as defendant's docs, omits one of thèse four parts. 

As to the second patent. In such a crowded art it must be confined 
to the détails shown and embodied in the claims. We concur in Judge 
Hazel's disposition of the cause and see no reason to add anything to 
his discussion. 

The decree is affirmed with costs. 

*For other cases seo sarae topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BrSH & LANE PIANO CO. v. BECKER BROS. 
(District Court, S. D. New York. November 8, 1913.) 

1. Patents (§ 9!)*) — Designs— Desckiption. 

A writteii description is uniieeessary in a design patent, where a 
drawins or pliotograph attached clearly sliows the design. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 133-135, 137- 
139 ; Dec. Dig. § 99.*] 

2. Patents (§ 43*) — Designs— Combi nation of Old Featukes. 

While a design patent must involve invention, its validity is not neg- 
atived by cornbined features that were separately old, or by features tliat 
were separately found in otber articles of the same class. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 50; Dec. Dig. 
§ 43.*] 

3. Patents (§ 328*) — Validity and Infkingement— Design for Piano Case. 

The Lane design patent, No. 37,501, for a design for a piano case, 
held not anticlpated, valid, and infriuged. 

4. Patents (§ 252*) — Infringement— Designs. 

To eonstltute Infringement of a design patent, it is not essential that 
defendanfs design should be a Chlnese copy of that of the patent ; but 
it is sufhcient if it linparts to the mind the same gênerai Idea of ap- 
pearance and ornaïuentation, so that purchasers might be deceived. 

TEd. Note. — For other cases, see Patents, Cent. Dig. §§ 394-396; Dec. 
Dig. § 252.*] 

In Equity. Suit by the Bush & ]^ane Piano Company against Becker 
Bros. On final hearing. Decree for complainant. 

John J. O'Connell, of New York City, for complainant. 
John McCormick, of New York City, for défendant. 

HAZEL, District Judge. The bill is for infringement of design pat- 
ent No. 37,501, dated July 25, 1905, for a piano case, and issued to 
Walter Lane, complainant's assigner. The principal défenses are 
want of invention, failure to sufficiently describe the design, and non- 
infringement. 

[1] The file wrapper shows that the original application for patent 
stated that some of the features of the design were the rounded pillar- 
like corners of the perpendicular ends of the piano case and the round 
columns under the keyboard extension ; but later, at the suggestion 
of the Patent Office, the detailed description was canceled, and simply 
the ornamental design for piano case as shown was disclosed, a pic- 
ture being attached to the patent showing a perspective view of an up- 
right piano embodying the design. The question of whether the sub- 
stitution of a photograph or drawing attached to the patent for a verbal 
description avoids the patent is now well settled, for in Dobson v. 
Dorman, 118 U. S. 10, 6 Sup. Ct. 946, 30 L. Ed. 63, it was decided 
in favor of the validity of the patent. The drawing of the patent in 
suit so clearly présents an upright piano with rounded pillars and 
rounded corners, with upper and lower rectangular paneling — the va- 
rions éléments of the design in question — that a written description 

*For other cases see sa,me topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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would seem to be wholly unnecessary. See, also, Ashley v. Samuel 
C. Tatum Co., 186 Fed. 339, 108 C. C. A. 539. 

It is contended by the défendant that according to the prior art it 
was common to ornament upright pianos by putting on the front 
thereof , at either end of the upper f rame, a pilaster or engaged column, 
either round or square, and to panel the f rame and surround it with 
moulding. Référence, however, to the prior patents and illustrated 
catalogues in évidence does not show the combination of the éléments 
in suit. Structurally complainant's design for its piano is the same 
in gênerai appearance as designs for other upright pianos; but it is 
undeniable that the prior art does not disclose the combination of 
cléments of complainant's design patent, or an upright piano having 
the massive and attractive appearance of the design in question. On 
comparison with the prior art, because of the configuration of the 
columns, the paneling, and the substantiality thereof, it is easily dis- 
tinguishable from other upright pianos. 

[2] It is true enough that a design patent must involve invention; 
but its validity is not negatived by combined features that were sep- 
arately old, or by features that were separately found in other articles 
of this class. I think the combination was new and novel, presenting 
a distinctive appearance to the piano, an appearance différent from 
that of prior upright pianos, and that the patent granted should be 
protected from wrongful use by rival dealers. As said by Judge Coxe, 
writing for the Circuit Court of Appeals in Dominick & Haff v. R. 
Wallace & Sons Mfg. Co., 209 Fed. 223, recently decided: 

"The policy whicli protects a design is akln to tliat wliich protects the 
Works of an artist, a sculptor, or photographer by copyrlglit. It requires but 
little invention, in tlie sensé above referred to, to paint a pleaslng picture, 
and yet tlie plctnre is protected, because it représenta tlie Personal char- 
acteristics of th.e artist, and because it is liis. So with a design." 

And in Untermeyer v. Freund (C. C.) 37 Fed. 342, it was held that. 
where there is doubt of the patentability of a design for ornamentation, 
the fact that it "créâtes a demand for the goods of its originator, even 
though it be simple, and does not show a wide departure from other 
designs," will entitle it to protection. That complainant's design for 
piano case was popular, and that pianos constructed in accordance 
therewith sold readily, are fairly shown by the testimony found in 
the record. 

[3] Inspection of the picture in évidence of the upright piano manu- 
factured and sold by the défendant company compels me to conclude 
that the defendant's production bas not only the same gênerai appear- 
ance as the patented design, but that there is such a close simulation 
as to the détails of construction — the rounded pilasters or columns, the 
upper and lower paneling, and the massiveness thereof^that a person 
desiring to buy an upright piano constnteted in accordance with the 
original patented design could, because of the said similarity of ap- 
pearance, be deceived into buying defendant's piano. 

[4] To constitute infringement, it is not absolutely essential that 
the defendant's design for its piano should be a Chinese copy of com- 
plainant's; but, under the doctrine of Gorham Co. v. White, 14 Wall. 
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511, 20 L. Ed. 731, infringement is complète if the defendant's piano 
imparts to the mind the same gênerai idea of ornamentation and ap- 
pearance as does complainant's design. 

There were other défenses presented, which hâve been inquired into ; 
but they are either insufficient in law or are not borne out by the facts. 

The complainant is entitled to a decree for an accounting, with costs ; 
but, as the patent has expired, there will be no injunction. 



FORD MOTOR CO. v. INTERNATIONAL AUTOMOBILE LEAGUE et al. 

(District Court, W. D. New York. October 30, 1913.) 

Patents (§ 191*) — Rights of Patentée — License Agbeement Restbicting 
Prices. 

A patentée cannot restrict the price at which the patentée! article may be 
sold in the open marltet by a form of license agreement between him and 
dealers so as to bind a good-faith purchaser from such dealers. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 268; Dec. Dig. % 
191.*] 

In Equity. Suit by the Ford Motor Company against the Interna- 
tional Automobile League and others. On motion to vacate order for 
preliminary injunction and dismiss bill. Motion to dismiss denied. 
Alotion to vacate injunction order granted. 

Lucking, Helfman, Lucking & Hanlon, of Détroit, Mich., for com- 
plainant. 

Corcoran & Corcoran, of Buffalo, N. Y., for défendant. 

HAZEL, District Judge. In the month of March, 1913, this court 
made an order specially enjoining the défendants herein from repre- 
senting or advertising that they could or would sell to their members or 
customers the Ford automobile with its patentée parts at less than the 
regular prices of the Ford Motor Company, and, generally, from in- 
fringing complainant's patents and license restrictions. Subsequently 
the Suprême Court of the United States, in Bauer & Cie et al. v. 
O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041 (the Sanatogen 
Case), held that : 

"A patentée may not by notice limit the price at which future retail sales 
of the patented article may be made, such article being in the hands of a 
retailer by purchase from a jobber who has paid to the agent of the patentée 
the full price asked for the article sold." 

And now this motion cornes on to vacate the preliminary injunction 
and dismiss the bill. 

Argument on the motion has been had and the facts and law fully 
considered, and I am of opinion that the case cornes within the prin- 
ciple enunciated in the Sanatogen Case, supra, and in Bobbs-Merrill 
Co. V. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086, which 
cases are not essentially différent as to facts. In the Sanatogen Case 
the disregarded restriction was a notice on the package as to the price 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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at which the article could be sold by the retailer, wbile in this case it 
was a condition of the contract by which the dealer or dealers agreed 
to sell the Ford automobiles at the list price currently advertised by 
the complainant company. It may fairly be presumed from the deal- 
er's license and agreement to which my attention is drawn that the 
dealers who sold the automobiles to the défendants, or either of them, 
were the full owners thereof, having paid for the same in accordance 
with the terms of the license, and therefore were not merely in pos- 
session under the ordinary conditional contract of sale. As there was 
no privity of contract between the complainant company and the de- 
fendants, the'lâtter, in my judgment, had the right to purchase the ma- 
chines in question with their patented parts from dealers at a discount 
unless there was f raud or deceit in the transaction ; but, giving eiïect 
to the doctrine of the Sanatogèn Case, the full purchase price having 
been paid, the complainant's monopoly did not extend per se to the 
défendants who purchased from its dealers. Such being the fact, the 
complainant had parted with title to the automobiles in question, and 
its control; over them then ceased as to third parties. To my mind, it 
makes no différence as to the third parties whether the complainant's re- 
striction as to future sales priées by retailers was by notice attached to 
the article or directly by contract with its jobbers or retailers. 

It is not improbable that the phrasing of the bill is sufficiently com- 
prehensive to warrant granting an injunction at final hearing on the 
ground that the défendants had full knowledge of the license contracts 
restricting the resale price and fraudulently induced the licensees to 
break their contracts with the complainant company; but the injunc- 
tion was granted upon another theory, namely, that the patentée had 
a right to restrict the price at which his article should be sold in the open 
market by a form of license agreement between the complainant com- 
pany and its dealers, and I am now disinclined to continue it on such 
grounds. 

In thèse circumstances I think that the preliminary injunction should 
be vacated ; but, as the complainant may be entiticd at final hearing to 
injunctive relief, the motion to dismiss the bill is denied. 
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GENERAL ELECTRIC CO. v. AMERICAN BRASS & COPPER CO. 
(Circuit Court, S. D. New York. August 9, 1911.) 

1. Patents (§ 310*) — Suit for Infringement — Pleading. 

Under the practice in the Second Circuit, complalnant in a suit for in- 
fringement may déclare on tlie patent generally and postpone the state- 
ment of tlie particular claims relied on until tlie taklng of tlie testimony 
begins. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

2. Patents (§ 328*) — Validity — Infringement. 

ïhe Sargent patent, No. 665,582, for a lamp socket, held valid and in- 
fringed on motion for preliminary injunction. 

This cause cornes before the court upon a demurrer to the bill and 
also on motion for preliminary injunction. 

Samuel Owen Edmonds, of New York City, for complainant. 
Arthur P. Greeley, of Washington, D. C, for défendant. 

LACOMBE, Circuit Judge. [1] The suit is for infringement of 
letters patent 665,582 and 751,029, and the only ground of demurrer 
submitted is that the bill does not state which of the claims of the 
two patents sued upon are alleged to be infringed. Défendant relies 
upon Eastwood v. Cutter-Hammer Company (C. C.) 148 Fed. 718. 

Whatever may be the rule elsewhere, it is well settled practice in 
this circuit to déclare upon a patent and to postpone the statement 
of the particular claims alleged to be infringed until the taking of the 
testimony begins. We see no reason to change this practice. The 
liberality with which applications to amend answers are treated, after 
the taking of complainant's prima facie proofs indicates his conten- 
tions, secures défendant every facility to interpose and maintain his 
défenses. 

[2] As to the motion for preliminary injunction on patent 665,582: 
This patent has been adjudicated at final hearing in the district of 
New Jersey and the few additional patents introduced hère do not 
add anything material to the statement of the prior art which was 
before Judge Cross. His décision as to the validity of the patent 
and the scope of claim II (the only one relied upon on this motion) 
will, therefore, be followed. No functional différence is apparent be- 
tween the "projection" of the patent and the "groove" of defendant's 
structure, as a means for securing the insulating lining in place. 

The failure to move against défendant while complainant was seek- 
ing to maintain the validity of his patent and to hâve its claims con- 
strued in the New Jersey suit cannot be charged against it as lâches. 

Motion for preliminary injunction is granted. 

•For other cases see same topic &. i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CRANE IRON WORKS v. UNITED STATES (INTERSTATE COMMERCE: 
COMMISSION et al., Interveners). 

(Commerce Court. June 7, 1912.) 

No. 55. 

1. Commerce (§ 95*) — Interstate Commebce Commission — Establishing Joint 

Rates — Discrétion — Review. 

The power eonferred on the Interstate Commerce Commission by the 
Interstate Commerce Aet Feb. 4, 1887, c. 104, § 15, 24 Stat. 384, as amendée! 
by Act June 18, 1910, e. 309, § 12, 36 Stat. 551 (U. S. Comp. St. Supp. 1911, 
p. 1299), to establish joint rates, is dlscretionary, and its refusai to estab- 
lish such a rate is wlthln its discrétion, and not revlewable by the Com- 
merce Court. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. | 145 ; Dec, Dig, 
ï 95.*] 

2. Oakrieeb (§ 33*) — Common Carriers — Plant Facimties. 

Plant facilities in the way of railroad tracks and engines installed by 
an iron company and used in moving cars between différent parts of the 
plant, and to and from an exchange track Connecting on the grounds of 
the Company with the track of an Interstate railroad, did not cease to be 
such facilities as to the iron works by the fact that they were transferred 
to a separate corporation Incorporated as a railroad company under the 
laws of the state, nor because the tracks were extended and with the 
equipment also used in moving cars between the exchange track and other 
nearby industries, in which service the company became a common carrier 
under the laws of the state, and the through railroad is under no légal ob- 
ligation to pay such company for switching services reçdered to the iron 
works, whose duty it is to receive and deliver its cars at the exchange 
track, even though the through road pays for such services when renderèd 
to the other Connecting plants. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 86-90 ; Dec. Dig. 
8 33.*] 

In Equity. Suit by the Crâne Iron Works, petitioner, against the 
United States, respondent, and the Interstate Commerce Commission 
and others, interveners. On motions to dismiss pétition. Motions, 
granted. 

For opinions of Interstate Commerce Commission, see 15 Interst. 
Corn. Com'n R. 248, and 17 Interst. Com. Com'n R. 514. 

Wilham A. Glasgow, Jr., of Philadelphia, Pa., and Cyrus G. Derr,. 
of Reading, Pa. (Charles F. Diggs, of Washington, D. C, on the brief), 
for petitioner. 

Winfred T. Denison, Asst. Atty. Gen., of Washington, D. C. (Thur- 
low M. Gordon, Spécial Asst. Atty. Gen., of Washington, D. C, on 
the brief), for the United States. 

P. J. Farrell, of Washington, D. C, for the Interstate Commerce 
Commission. 

Jackson E. Reynolds, of New York City, for the Central Railroad 
Company of New Jersey, intervener. 

Before KNAPP, Presiding Judge, and ARCHBAUD, CARLAND, 
and MACK, Associate Judges. 

*For other cases see same topic & % numbek In Dec. & Am. Digs. 1907 to flate, & RepT Indexes 
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KNAPP, Presiding Judge. The petitioner in this case, the Crâne 
Iron Works, instituted proceedings before the Interstate Commerce 
■Commission against the Central Railroad Company of New Jersey 
and the Crâne Railroad Company to procure an order requiring the 
défendant raiiroads to establish through routes and joint rates on cer- 
tain commodities between points on the Crâne Railroad and points in 
the State of New Jersey on the lines of the Central Railroad ; and also 
for réparation on account of previous shipments. After full hearing, 
the Commission made a report (17 Interst. Com. Com'n R. 514) to 
the elïect that petitioner was not entitled to the relief sought, and 
thereupon entered an order dismissing the proceedings. Thereafter 
this suit was brought to set aside and annul the Commission' s order 
of dismissal on grounds which will be hereafter stated. The United 
States filed a motion to dismiss on the ground that the pétition did not 
State a cause of action, and a like motion to dismiss was filed by the 
Commission which had intervened. On thèse motions the case bas 
been argued and submitted. 

There had been a previous application to the Commission for the 
same purpose by the Crâne Railroad Company, which the Commission 
also dismissed, as appears by its report and order therein. 15 Interst. 
Com. Com'n R. 248. Both reports are attached to and made a part 
■of the pétition now before us, and from thèse reports and the pétition 
itself the following facts appear': 

The petitioner is a corporation organized under the laws of Penn- 
sylvania, and located in the borough of Catasauqua, in that state. It 
was incorporated about the year 1895 for the purpose of acquiring the 
plant and property of the Crâne Iron Company, which had for many 
years carried on the business denoted by its name. At that time the 
plant consisted of three blast furnaces, together with appurtenant 
biuildings, storage bins, etc., and a private railroad connected with the 
Works. It does not appear when this railroad was constructed, or 
when it was extended to connect with exchange tracks of the Central 
Railroad and other long-line carriers ; but it does appear to bave been 
in use for the purposes of the iron plant for more than 30 years. 

In the opération of this plant, it is necessary to transport loaded cars 
received by rail to varions points within the limits of the plant for 
unloading, to transport cars which hâve been loaded with its product 
from varions points within the plant to the line of railway by which 
they are taken to destination, and also to some extent necessary to 
move cars from point to point within the plant itself. For thèse pur- 
poses, the iron works long ago laid down rails extending from a con- 
nection with the Central Railroad to the various points within its plant 
where cars were to be placed. The line of the Central Railroad ex- 
tends through the premises of the iron works and thé point where the 
two raiiroads connect is now and always bas been upon the iron works' 
land. The iron works also previded the necessary locomotives for 
operating the various tracks which it had built to accommodate the 
needs of its plant. In actual opération loaded cars destined for the 
iron works were placed by the Central Railroad upon a track known 
as the exchange track, from which they were taken by the locomotives 
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of the iron works and hauled to the required point within its plant. 
When cars were loaded for movement out, they were taken by the 
same locomotives and placed upon the exchange track, where the Cen- 
tral Railroad received and transported them to destination. Thèse 
locomotives were also used for moving cars f rom point to point within 
the plant as might be desired. 

For this service the petitioner has never received, and, until the or- 
ganization of the Crâne Railroad, had never claimed that it should 
receive, compensation from the Central Railroad. Indeed, it seems to 
hâve been assumed that thèse tracks and engines were a necessary part 
of the plant of the iron works whose business could net be properly 
carried on without them. 

In process of time a few other industries, perhaps half a dozen, 
were located in close proximity to the premises of the iron works, 
though not upon its land, and thèse industries were so situated that 
loaded cars could be transported between the tracks of the Central 
Railroad and the industry only over the rails of the Crâne Iron Works. 
For the purpose of serving thèse industries, the Crâne Iron Works 
extended its rails beyond its own land to thèse several plants. Cars 
for thèse industries were placed upon the same track with those in- 
tended for the iron works and taken by the locomotives of the iron 
works over the rails of that company to the several industries. For 
this service the iron works made a charge to the industry which seems 
to hâve been usually $2 a car. The différent railroads bringing thèse 
cars to Catasauqua, including the Central Railroad, paid to the iron 
works towards def raying this charge at first five cents and subsequently 
six cents per ton. This condition seems to hâve continued for many 
years, during which time, as above stated, the iron works neither 
claimed nor received any compensation for handling its own freight. 

Under the statutes of Pennsylvania a private railroad cannot con- 
nect with a public railroad except for handling the business of the 
owners of the private railroad, and the iron works was advised that 
it had no lawful right to perform this switching service for the other 
industries. Accordingly, in 1905, the Crâne Railroad Company was 
incorporated, and the tracks and other property used by the iron works 
in connection with its railroad were conveyed to the Crâne Railroad 
Company, together with a strip of land 10 feet wide wherever its rails 
were laid. upon the land of the iron works, and also whatever rights 
of way it might hâve in reaching the other industries in question. The 
capital stock of both the Crâne Iron Works and the Crâne Railroad 
Company is owned by the Empire Iron & Steel Company, and the 
management of the Crâne Railroad Company after the incorporation 
continued in the same manner as before, although the operating ac- 
counts of the two companies were kept entirely separate. 

Although the Crâne Railroad Company was organized in 1905, it 
did not begin business on its own account until the following year, 
since which time it has charged both to the other industries and to the 
Crâne Iron Works $2 per car for this switching service, and it is in- 
sisted that the varions railroads entering Catasauqua should absorb 
this switching charge. The Central Railroad has declined to make 
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any allowance on account of cars handled for the Crâne Iron Works, 
but lias made an allowance of six cents per ton on traffic consignée! 
to or from the other industries. 

The principal contention of petitioner appears to be that the Crâne 
Railroad Company is a common carrier subject to the provisions of 
the act to regulate commerce and the jurisdiction of the Commission; 
that this was conclusively established by the évidence before the Com- 
mission; that the Commission in failing to fînd the fact accordingly 
and leaving it undetermined committed an error of law ; that as such 
common carrier the Crâne Railroad Company is legally entitled to 
compensation for the transportation service which it is alleged to per- 
form for petitioner; and that, therefore, it was error of law for the 
Comunission to refuse the relief which the petitioner sought to secure. 
Incidentally, and in support of the main contention, it is further 
claimed that the dismissal order was erroneous because the undisputed 
évidence established as matter of law unjust discrimination on the 
part of the Central Railroad of New Jersey, in that it pays the Crâne 
Railroad, out of the tariff charge which it collects, for transporting 
cars to and from the other industries located on the tracks of the 
Crâne Railroad, but refuses to pay anything for transporting cars to 
or from the Crâne Iron Works. 

The Crâne Railroad Company is organized under the railroad law 
of Pennsylvania, which, among other things, déclares that ail railroads 
so organized shall be common carriers. In that state it has undoubt- 
edly the légal status of a common carrier, with such privilèges and ob- 
ligations as pertain to railroad corporations in Pennsylvania. It is not 
necessary to discuss whether the Crâne Railroad is in fact a common 
carrier within the meaning of that term as used in the act to regulate 
commerce, because we shall assume for the purposes of this case that 
it is a common carrier subject to the act, and the matters in dispute 
will be decided on that assumption. 

But, granting ail that is claimed in this regard, it does not follow, 
as we think, that petitioner is therefore entitled to hâve joint rates 
established, or that the dismissal order of the Commission is for any 
reason unlawful. The substantive basis of petitioner's contention is 
the following provision in the first section of the act (Act Feb. 4, 1887, 
c. 104, 24 Stat. 379, as amended by Act June 18, 1910, c. 309, § 7, 36 
Stat. 544 [U. S. Comp. St. Supp. 1911, p. 1285]): 

"And it shiill be the duty of every carrier subject to the provisions of tliis 
act * * * to establish tlirough routes and just and reasonable rates appli- 
cable tliereto." 

It will be observed that the obligation to establish "joint rates" is 
not imposed, but only the obligation to establish "through routes," with 
just and reasonable rates applicable thereto. Undoubtedly, Connecting 
carriers are required to facilitate the movement of traffic by providing 
through routes, but the application of joint rates to such routes is not 
obligatory except as required by the Commission after notice and hear- 
ing. If through routes are voluntary established, the rates fixed for 
transportation over such routes are subject to the regulating power 
of the Commission; and the Commission may require joint rates to 
200 F.— 16 
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be provided, fixing the amount thereof and the divisions between the 
several carriers when they are unable to agrée among themselves. 

If the Crâne Railroad be regarded as performing the service of a 
pubUc carrier, a service which the shipper is not required to provide, 
and not a private service which the shipper must furnish at its own ex- 
pense, we see no reason to doubt upon the facts now disclosed that 
through routes in this case hâve been provided and are in full opéra- 
tion. AU the faciHties of interchange and through movement are in 
current use, and traffic, in fact, moves freely from points on one road 
to points on the other. Indeed, we do not perceive that anything more 
or différent could be done by either road to bring about the physical 
conditions and incidents which constitute through routes. 

[1] The authority of the Commission to require joint rates is found 
in a paragraph in the fifteenth section of the act, which reads as fol- 
lows : 

"The Commission may also, after laearing, on a complaint or upon its own 
initiative wltliout complaint, establish throuph routes and .iolnt classifications, 
and may establish joint rates as the maximmn to be charged and may prescribe 
the division of such rates as hereinbefore provided and the ternis and conditions 
under vs'hich such through routes shall be operated whenever the carriers them- 
selves shall hâve refused or neglected to establish voluntarily such through 
routes or joint classifications or joint rates ; and this provision shall apply 
when one of the Connecting carriers Is a water line." 

That this invests the Commission with discretionary power, and 
was so intended, cannot be seriously doubted. Not only is the grant 
o£ authority permissive in form, but the entire paragraph contemplâtes 
the exercise of judgment upon the facts disclosed, and implies the 
right and duty of the Commission to order or décline to order joint 
rates, as the circumstances and conditions developed in each inquiry 
may seem to require. The provision for a hearing upon complaint, or 
the équivalent initiative of the Commission, involves the liberty and 
obligation of the administrative tribunal to décide a controversy of 
this nature upon its merits with due regard to the interests of both 
shippers and carriers. In short, it seems clear to us that the question 
of establishing joint rates or declining to do so rests in the discrétion 
of the Commission, and it is equally clear that the refusai of the Com- 
mission in this case was a lawful and proper exercise of that discré- 
tion. 

[2] But the dismissal order in question rests upon another basis, 
which will be briefly considered. Upon ail the circumstances con- 
nected with the location, construction, and opération of the Crâne Rail- 
road, the Commission found as an ultimate fact that, as to the Crâne 
Iron Works, it was a mère plant facility, performing services which 
the iron Works should perform for itself if it desired such services, 
and that the Central Railroad was under no obligation to pay the Crâne 
Railroad for the switching service which it performs for the iron 
works, and, indeed, could not lawfully do so. We see no reason to 
doubt the correctness of this conclusion. The Commission had pre- 
viously pointed out the distinction between those opérations which con- 
stitute a plant facilitv and the legitimate services of a common carrier 
(General Electric Company v. N. Y. C. & H. R. R. R. Co. et al, 14 
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Interst. Com. Com'n R. 237 ; Solvay Process Company v. D., L. & W. 
R. R. Co., 14 Interst. Com. Com'n R. 246), and the observations made 
in thèse illustrative cases seem to us to express a sound and wholesome 
principle. That there was substantial évidence to sustain the finding 
of the Commission as to the character of the services rendered is not' 
open to reasonable question, and, this being so, the conclusion must be 
accepted accordingly. 

But the argument is earnestly pressed that such a relation cannot 
as matter of law be predicated of an incorporated railroad which is 
declared to be a common carrier by the fundamental law of the state 
of its création. In other words, it is insisted that the Crâne Railroad, 
being in law a common carrier and performing the functions of a 
common carrier, cannot be a plant facility of the Crâne Iron Works, 
but must be regarded as a common carrier for the Crâne Iron Works, 
and entitled as a matter of légal right to a just share of the transporta- 
tion charge which the Central Railroad makes and collects for carry- 
ing the traffic of the iron works; and on this theory it is argued that 
the finding and conclusion of the Commission involve an error of 
law which this court should correct. 

We are constrained to reject this contention. Whether the Crâne 
Railroad is a plant facility as to the Crâne Iron Works or a common 
carrier of the traffic of that concern must be held to be a question of 
fact which is not affected by the circumstance of incorporation. We 
understand it to be admitted that the opérations of this railroad when 
it was owned and operated by the iron works were the opérations of 
a plant facility. It is contended, however, when the railroad was sep- 
arately incorporated and passed f rom the ownership of the iron works, 
that its relation to the latter and the légal character of its services be- 
came immediately changed. That is to say, the mère fact of the sép- 
aration of ownership and the transfer of the title and control of the 
railroad property to a new corporation, although there was not the 
slightest change in what was actually done, operated in légal effect to 
transform a plant facility into a common carrier and to impose obli- 
gations on the Central Railroad, as to the traffic of the iron works, 
which it could not theretofore hâve been required to assume. We 
cannot believe that any such resuit was accomplished. The rights and 
duties of the Central Railroad respecting the iron works could not thus 
be altered. If its obligations as a common carrier were fully dis- 
charged and its tarifï rate earned by delivering cars to and taking them 
from the exchange tracks before the iron works parted with its rail- 
road, its rights and duties respecting that concern were neither in- 
creased nor diminished by the création of the Crâne Railroad. The 
services rendered to the iron works continuing to be precisely the 
same in point of fact, this railroad continued to be utilized as the facil- 
ity of the iron works' plant in the same way after as before incorpora- 
tion. 

Nor do we perceive any serious objection to regarding a given 
agency as a plant facility of a particular shipper, although a common 
carrier as to other shippers. Whether considered from the standpoint 
of law or of practical administration, it seems reasonable to hold, as 
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the Commission vîrtually held in this case, that a railroad of the kind 
in question may hâve this dual character and perform services for one 
concern which are not the services of a common carrier, but which 
that concern is bound to provide for itself, notwithstanding it occupies 
the relation of a common carrier to other concerns and the pubhc gen- 
erally. Concededly, the work which the Crâne Railroad does in mov- 
ing cars between différent points in the iron works' plant bas none of 
the incidents of common carriage, and why may not the same thing 
be affirmed of the work it does in switching cars for the iron works 
to and from the exchange track with the Central Railroad, even if the 
work it does for the other industries makes it as to them or the ship- 
pers of Catasauqua a common carrier? 

It is unnecessary to discuss the charge of discrimination except to 
say that the Commission bas found, upon évidence which is clearly 
substantial, that the refusai of the Central Railroad to pay switching 
charges on traffic handled for the iron works, while at the same time 
paying switching charges on traffic handled for the other industries, 
is not an undue préjudice to the one or an undue préférence to the 
other s. 

In the concluding paragraph of the report upon which the dismissal 
order is based the Commission summarizes the situation as f ollovvs : 

"The eomplaint attacks certain rates as uiireasonable, and asks for the es- 
tablishment of certain joint rates between defluite iioints. The coniplalnant 
[petltloner] does not contend that thèse rates are unreasonable except by the 
aniount of this switching charge, nor does it ask for the establisluuent of joint 
rates except for the purpose of compelllug the défendant [Central Rnllroadl to 
pay the Crâne Railroad for the performance of this switching service. Slnce 
we liold that the dellvery by the défendant [Central Railroad] is conipleted 
when cars are placed npon the interchange track and tliat défendant [Central 
Railroad] owes no duty to the coni])lainant [petltloner] to recelve loaded cars 
from it untll they are pnt upon that track, there is no occasion to examine in 
détail the rates referred to." 

Upon the whole case we are of opinion that no error of law was 
committed by the Commission in denying the petitioner's application. 
It follows that the motions to dismiss the pétition should be granted, 
and it will be so ordered. 



LOUISIANA & r. RY. CO. et al. v. UNITED STATES et al, 

(Connuerce Court. November 26, 1913.) 

Nos. 90-93. 

1. Commerce (§ 88*) — Ikterstate Commebcb Commission' — Orders. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 3S4 
(U. S. Couip. St. 1901, p. 31ti5), as amended by Act June 29, 1906, c. 3001, 
§ 4, 34 Stat. 589, and Act Juue 18, 1910, c. 309, § 12, 36 Stat. 557 (U. S. 
Comp. St. Supp. 1911, p. 1297), an Interstate common carrier may per- 
form accessorial nontransportation services for a shlpper, provided this 
be done wlthout unjnst discrimination, but it cannot be compelled to do 
so ; it may also permit a shipper directly or indirectly to render a service 
connected witli transportation, and may make a just and reasonable al- 
lô wance therefor, but it cannot be compelled to permit such substltuted 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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performance of its own obligations. Therefore an order of the Interstate 
Commerce Commission not only permitting but requirlng a carrier to ren- 
tier certain services to a shipper must necessarily be based on a finding 
that such services are not only transportatlon services, but tbat, in per- 
forming tliem, the carrier acts in the capacity of an interstate carrier, in 
which respect alone the Commission can exercise jurisdiction. 

[Ed. Xote.- — For other cases, see Commerce, Cent. Dig. §§ 139, 141 ; Dec. 
Dlg. § 88.*] 

:2. Commerce (§ 85*) — Intebstate Commerce Commission — Powbrs. 

A conmion carrier may, as to some of its worlî, act in a strictly private 
capacity, and may as to certain shippers, and particularly as to a pro- 
prietary co]npany, be a niere plant facility and perform merely plant or 
industrial services, as distlnguislied from transportatlon services, and It 
is within the powers of the Interstate Commerce Commission to prohibit 
an allowance for such services in a joint tariff schedule. 

[Ed. Xote. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
§ 85.*] 

:3. Commerce (§ 98*) — Interstate Commerce Commission — Findings. 

A finding by the Interstate Commerce Commission after a fuU hearing 
that a tap railroad, although an interstate comnion carrier as to other 
shippers, is as to a proprietary Company a mère plant facility, and that 
the services rendered to such compauy are merely plant services, is sub- 
ject to review by the courts only upon an allégation that it is not sus- 
tained by any substantial évidence or that it is arbitrary in being based 
upon improper distinctions and considérations. 

[VA. Note. — For other cases, see Commerce, Cent. Dig. § 148; Dec. Dig. 
§ 98.*] 

4. Commerce (§ 98*) — Interstate Commerce Commission — Findings. 

Arbitrary action in such case can be predicated only. on a disregard by 
the Commission of the very criteria which it adopts to détermine the ulti- 
mate question of fact or on the adoption in différent cases of distinctions 
without real différences. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 148; Dec. Dig. 
§ 98.*] 

:5. Commerce (§ 98*) — Ordees of Ikterstate Commerce Commission — Right of 
Keview. 

A tap line railroad Company, which is dlrectly affected by an order of 
the Interstate Commerce Commission respectlng allowances made for 
services by the trunk line company, may bave such order reviewed, al- 
though it is not directed against the tap line compauy but against the 
trunk line company. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 148 ; Dec. Dig. 
§ 98.*] 

G. Commerce (§ 98*) — Interstate Commerce Commission — Review — Commerce 
Court. 

That a pétition in the Commerce Court to review an order of the Inter- 
state Commerce Commission also prays for relief which the court is with- 
out jurisdiction to grant does not justify its dismissal. 

|Ed. Note. — For other cases, see Commerce, Cent. Dig. S 148: Dec Dis 
§ 98.*] 

7. Commerce (§ 98*) — Commerce Court — Suit to Review Orders of Inter- 
state Commerce Commission — Evidence. 

In a suit in the Commerce Court to review an order of the Interstate 
Commerce Commission, made after a full hearing, on the ground that it 
is not sustained by any substantial évidence and that the Commission acted 
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arbltrarily, such issues must be determlned exclusively by the record made 
before the Commission, and new évidence is not admissible. 

[Ed. >fote.^For other cases, see Commerce, Cent. Dig. § 148; Dec. Dig. 
§ 98.«] 

8. Cabeiers (§ 26*) — Interstate Commerce Commission — Division of Joint 

Kates. 

A reasonable division out of joint rates cannot be denied a common car- 
rier for transportation services by the Interstate Commerce Commission 
beeause of any past or présent derelictions, or even the fear of furtlier 
violations of law. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82 ; Dec. Dig. 
§ 26.*] 

9. Carriers (§ 24*) — Regl-lation or Rates — Interstate Commerce Commis- 

sion. 

Common ownershlp or control of a lumber mill and a railroad vi-hich is^ 
an Interstate common carrier cannot be prohibited by the Interstate Com- 
merce Commission, nor made the basis of a déniai to the railroad of rights 
accorded to another road not so owned. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 60-66 ; Dec. Dig. 
§ 24.*] 

10. Carriers (§ 24*) — Régulation of Rates — Tap Lines — "Transportation 

Service" — "Plant Service." 

While every actual carrying of material or product at a mill is not a 
"transportation service," the distinction between transportation and plant 
service cannot be dépendent upon the distance the goods are moved, but 
whether any particular service involvlng an actual hauling is industrial 
or transportation dépends upon whether, on the one hand, it is an inter- 
industry act, a step in the manufacturing process, or, on the other hand, 
a movement of raw material from wlthout to the mill or of flnished 
product from the mill toward the market. 

[Ed. Note.- — For other cases, see Carriers, Cent. Dig. §§ 60-66 ; Dec. Dig. 
§ 24.* 

For other définitions, see Words and Phrases, vol. 8, p. 7076.] 

11. Carriers (i 26*) — Régulation of Rates — Interstate Commerce Commis- 
sion — Tap Lines. 

Orders of the Interstate Commerce Commission respecting allowances 
by trunk Unes to tap Unes, which were also Interstate common carriers 
for some purposes at least, for services in the transportation of lumber 
products from the niills to the trunk Unes, and the division of joint rates 
as between tlie trunk and tap Unes, held arbitrary and unjustiflable, wliere 
distinctions were made between mills witliln from 1,000 feet to 3 miles of 
the trunk Unes and those at a greater distance and between proprietary 
mills of the tap Unes and nonproprietary niills, to ail of which mills the 
sanie service was rendered. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 67-82 ; Dec. Dig. 
§ 26.*] 

Pétitions by the Louisiana & Pacific Railway Company and others 
against the United States and others, the Woodworth & I^ouisiana Cen- 
tral Railway Company, Limited, and others, against the same, the 
Mansfield Railway & Transportation Company and others against the 
same, and the Victoria, Fisher & Western Railroad Company and oth- 
ers against the same, to set aside orders of the Interstate Commerce 
Commission; the Interstate Commerce Commission, the Railroad 
Commission of Louisiana, the Atchison, Topeka & Santa Fé Rail- 

*For other cases see same topic & § numbek in Dec. & àm. Dlgs. 1907 to date, & Rep'r Indexes 
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way Company, and the Gulf , Colorado & Santa Fé Railway Company, 
interveners. Decree for petitioners. 

For opinions of Interstate Commerce Commission, see 23 Interst. 
Com. Com'n R. 277 and 549. 

Luther M. Walter, of Chicago, 111., and H. M. Garwood, of Hous- 
ton, Tex. (W. R. Thurmond, of Kansas City, Mo., on the brief), 
for petitioners. 

Blackburn Esterline, Spécial Asst. Atty. Gen., of Washington, D. 
C, for the United States. 

Charles W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

Wylie M. Earrow, of Bâton Rouge, La. (Ruffin G. Pleasant, of New 
Orléans, La., on the brief), for Railroad Commission of Louisiana. 

James L. Coleman, of Chicago, 111. (Robert Dunlap and T. J. Nor- 
ton, both of Chicago, 111., on the brief), for intervening carriers. 

Before KNAPP, Presiding Judge, and HUKT, CARLAND, and 
MACK, Judges. 

MACK, Judge. Following the supplemental report of the Inter- 
state Commerce Commission in Star Grain & Lumber Co. v. A., T. 
& S. F. Railroad, 14 Interst. Com. Com'n R. 364, 17 Interst. Com. 
Com'n R. 338, in which the Commission, while entering no formai 
order, condemned the making of allovvances and divisions to tap Imes 
for the trafific of proprietary mills, the trunk lines filed with the Com- 
mission cancellations of the tariffs which had provided for joint rates 
with the several petitioners herein. Thereupon the Mansfield Rail- 
way & Transportation Company and others filed complaints request- 
ing that joint rates and through routes with the trunk lines be en- 
forced. Thèse complaints were made a part of investigation and sus- 
pension docket No. 11, under which the Commission entered into a 
fuU and complète investigation of the so-called tap line situation in 
référence to lumbering opérations in the Southwest, and more par- 
ticularly in the states of Arkansas, Missouri, Louisiana, and Texas. 
It had theretofore entered upon an extensive gênerai examination of 
industrial lines of ail classes, and it had also, on spécifie complaints 
ut an earlier period, considered the matter as it affected this partic- 
ular région. See Central Yellow Pine Association v. V. S. & P. R. 
R. Co., 10 Interst. Com. Com'n R. 193 ; Central Yellow Pine Associa- 
ciation v. I. C. R. R. Co., 10 Interst. Com. Com'n R. 505 ; Kaul Lum- 
ber Co. v. C. of G. Ry. Co., 20 Interst. Com. Com'n R. 450. 

Pending the investigation and final order of the Commission, the 
cancellation of the joint rates had from time to time been suspended, 
withdrawn, refiled, and again suspended. On April 23, 1912, the 
Commission filed its report in investigation and suspension docket No. 
11, entitled ''The Tap Line Case" (23 Interst. Com. Com'n R. 277), and 
on May 14, 1912, its supplemental report (23 Interst. Com. Com'n R. 
549), findings, and order. 

It found that any allowance or division with respect to the products 
of the so-called proprietary lumber companies of a large number of 
tap lines, including ail of the tap lines that are petitioners herein. 
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was unlawful. The order, however, clitl not affirmatively forbid the 
trunk lines to make allowances or divisions. 

Pétitions filed in this court by the petitioners herein were on mo- 
tion dismissed for want of jurisdiction on the authority of Proctor 
& Gamble Co. v. U. S., 225 U. S. 282, 32 Sup- Ct. 761, 56 L. Ed. 
1091. Thereupon the Interstate Commerce Commission, pursuant to 
the request of thèse petitioners, aniended its original order, and on 
October 30, 1912, entered the order which is now sought to be an- 
niilled. While the Commission adhered to the views theretofore ex- 
pressed, it not only found as to each of the petitioners herein "that 
the tracks and equipment with respect to the industry of the several 
proprietary companies are plant facilities, and that the service per- 
formed therewith for the respective proprietary lumber companies 
in moving the product of the mills to the trunk hnes is not a service 
of transportation by a common carrier railroad, but is a plant service 
by a plant facility, and that any allowance or divisions out of the 
rate on account thereof are unlawful and resuit in undue or unreason- 
able préférences and unjust discriminations, as found in said reports"; 
but in order to enable the petitioners herein to secure a judicial re- 
view of the legality of its action, it also expressly ordered the trunk 
line défendants "to cease and desist and for a period of two years 
hereafter, or until otherwise ordered, to abstain from making any 
such allowances to any of the above-named parties to the record in 
respect of any such above-described services." 

While thus forbidding allowances and divisions in respect to serv- 
ices in moving the logs to and the lumber from the proprietary mills, 
the Commission further expressly ordered as to the tap lines that 
are petitioners in this court: 

"Tliat in case of the t'allure of tlie princiiwl defeuclants (the trunk lines) to 
re-establish, ou or before .Tanuary 1, 1913, the tluTuigli routes and joint rates in 
eiïect on April 30, 1012, On trutîic other than tlie products of the mills of the 
respective proprietary companies the Commission ivill upon appropriate péti- 
tion liereln euter an order requirlng the establishment of sucli through routes 
and joint rates or enter upon an inquiry with respect thereto." 

The terms of the original order were followed in dismissing, among 
others, the complaint of the Mansfield Railway & Transportation 
Company in so far as it related to rates on products of the mîll of 
the proprietary compan}'. The amended order, however, instead of 
merely authorizing, now directed the trunk lines to re-establish through 
routes and joint rates with a number of tap lines not now before this 
court, provided that the rates from points on thèse lines should not 
exceed the junction point rates ; and provided also that the divi- 
sions and allowances out of such joint rates on the products of the 
mills of their proprietary lumber companies should not exceed cer- 
tain stated amounts. 

The findings in the amended order difïered from those in the orig- 
inal order by adding thereto the spécifie findings hereinabove set forth 
in référence to plant service, plant facilities, undue and unreasonable 
préférences, and unjust discrimination. 

A careful considération of the several reports and orders leads 
to the conclusion that the Commission held: 
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First. That each of the petitioning tap lines is a bona fide inter- 
state common carrier. 

Second. That in respect to the services rendered by them for the 
nonproprietary mills they acted in this capacity. 

Third. That in respect to the services rendered by them for the pro- 
prietary companies they acted not in their capacity of common car- 
riers but purely as a plant facility, and perf ormed, not a transporta- 
tion, but a plant service. 

Fourth. That in respect to the services performed for their pro- 
prietary companies, each of the other tap lines with which the trunk 
lines were directed to re-establish joint rates, although under a limi- 
tation as to the amount of the division or allowance to be paid, not 
merely performed a transportation service, but also in so doing acted 
in its capacity of an Interstate common carrier. 

[ 1 ] The évidence bef ore the Commission tending to show that the 
petitioning tap lines were originally constructed as mère plant facili- 
ties to serve only the proprietary interests, that the latter owned or 
through common ownership in whole or in large part controlled them, 
that the later incorporation was primarily in order to secure rebates, 
that the incorporation of only a part of the logging road was a device 
to retain a monopoly, that the traffic other than that of the propri- 
etary mills was negligible in quantity and merely incidental, that the 
trunk lines and their branches could be compelled to render such serv- 
ice and at such rates as would make it unnecessary to employ the 
tap lines as common carriers, as well as the évidence of many other 
facts on which the Commission in its report and counsel in argument 
and briefs lay much stress, might hâve justified the Commission in 
finding that thèse tap lines were not in fact bona fide common car- 
riers. We do not, however, consider this question as open, because, 
in our judgment, the Commission impliedly, if not expressly, held 
them to be Interstate common carriers when it authorized and in 
efïect directed the re-establishment of through routes and joint rates 
as to the nonproprietary traffic, inasmuch as the Commission is with- 
out authority to make such an order except as between interstate 
common carriers. 

For the same ahd similar reasons we say that the Commission 
necessarily deemed the services rendered for proprietary companies 
by those tap lines not now before us with which the trunk lines were 
ordered to re-establish joint rates as to ail traffic, to be not merely 
transportation services rendered by or on behalf of the proprietary 
companies for which, under section 15 of the act, an allowance may 
be made, but transportation services rendered by the tap lines as 
interstate common carriers. Under the act a carrier may perform 
accessorial. nontransportation services for a shipper, provided this 
be donc without unjust discrimination. It cannot, however, be com- 
pelled so to do. It must therefore follow that, in the judgment of 
the Corrimission, the services which it compels a carrier to perform 
are necesâarily transportation services. Moreover, while under sec- 
tion 15 a carrier may permit a shipper, directly or indirectly, to render 
a service connected with transportation, and may make a just and 
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reasonable allowance therefor, it cannot be compelled to permît such 
substituted performance of any of its own obligations. It follows 
therefore that when the Commission, instead of merely fixing a max- 
imum allowance to be paid to the tap Unes or to the proprietary com- 
panies for switching and other services rendered with the consent 
of the trunk line in connection with through shipments directs the es- 
tablishment by the trunk Unes of joint rates with such tap Unes, and 
the payment of not exceeding a specified division out of such joint 
rate for such services, it necessarily holds such services to be not 
merely services connected with transportation but the services of an 
interstate common carrier engaged in such transportation. 

[2] That a çommon carrier may, however, as to some of its work, 
act in a strictly private capacity, is well settled (S. F. P. & P. Ry. 
v. Grant Bros., 228 U. S. m, 33 Sup. Ct. 474, 57 L. Ed. 787) ; and 
that it may as to certain shippers, and particularly as to a proprietary 
Company, be a mère plant facility and perform merely plant or in- 
dustrial services as distinguished from transportation services, bas 
been held by this court in Crâne Iron Works v. U. S., No. 55, June 
7, 1912, 209 Fed. 238. 

Whether or not a payment provided for in the tariff for such a. 
service would be per se illégal in the absence of an order by the 
Commission forbidding it (C. & A. Ry. v. U. S., 156 Fed. 558 ; Am. 
S. R. Co. V. D., L. & W. Ry. [C. C. A.] 207 Fed. 733, reversing s. 
c. [D. C] 200 Fed. 652), it is clearly within the power of the Com- 
mission to prohibit such payment (Am. S. R. Co. v. D., L,. & W. Ry.f 
supra). 

If, then, the Commission was justified in finding that thèse inter- 
state common carriers, the petitioning tap Unes, were mère plant 
facilities as to their proprietary companies, and that the services ren- 
dered by them in hauling logs to and lumber from the proprietary 
mills were merely the plant services of plant facilities, its order for- 
bidding any division or aUowance therefor would be valid and proper. 

[3] Whether or not this is a justifiable finding of fact is to be de- 
termined, in the first instance, by the Interstate Commerce Commis- 
sion. When, as in thèse cases, a f ull and f air hearing has been granted, 
the Commission's findings of fact are subject to review in this court 
only upon an allégation that they are not sustained by any substan- 
tial évidence in the record before it or are arbitrary in being basedi 
upon improper distinctions and considérations. 

No constitutional question can properly be involved in such a case, 
inasmuch as the tap Unes, if they are in fact acting only as plant 
facilities in respect to the proprietary companies, can bave no con- 
stitutional right to that which is necessarily an illégal allowance, how- 
ever much they may be injured financially by the déniai thereof. 

[4] Nor can the Commission be charged with such arbitrary ac- 
tion, as would justify an annulment of its orders in respect to the 
petitioning tap lines merely because of a différent finding as to some- 
other tap lines, whose history, physical conditions, and relations to- 
and service for the proprietary companies are in many respects like,. 
although necessarily not identical with, those of the petitioning tap- 
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lines and their proprietary companies; for, though the orders are 
made in one proceeding, they are separate and distinct as td each 
of the tap lines, and are expressly based upon a careful investigation 
of and separate findings in relation to eacii of tlie companies. More- 
over, an erroneous conclusion by the Commission as to the real na- 
ture of the services of one or more of the tap lines toward its or 
their proprietary companies would of itself be no justification for 
the annulment of the findings and the orders as to some other com- 
panies on the ground of arbitrary action, if the latter are based upon 
substantial évidence. Arbitrary action can, however, be predicated on 
a disregard by the Commission of the very criteria which it adopts 
to détermine the ultimate questions of fact, or on the adoption of 
distinctions without real différences. 

The important questions, therefore, to be considered by this court 
are: 

First. Whether the Commission acted arbitrarily and on improper 
considérations in determining under what circumstances a common 
carrier tap line would be deemed to be acting as a mère plant facility 
of and performing mère plant service for the proprietary compa- 
nies. Or, 

Second. Whether in each of thèse cases there was substantial évi- 
dence to justify the ultimate findings and the conséquent order of 
the Commission; not whether this court would havë drawn the same 
conclusion from conflicting évidence; not whether, in the judgment 
of this court, it is expédient or inexpedient to encourage the build- 
ing of thèse tap lines by the large lumber interests of the southwest, 
but- solely whether in the évidence before it there can be found a 
substantial basis for the Commission's conclusions. 

Before determining thèse questions, there are some subsidiary mat- 
ters which require attention. 

[5] 1. It is urged upon us that the pétitions herein should be dis- 
missed on the ground either that, though affirmative in form, they are 
nevertheless négative in substance, or that the petitioners in this court 
are not those against whom the order is directed. This motion must 
be denied. The amended order is clearly an affirmative order. It 
expressly forbids certain action because of its illegality. Disobedience 
would involve not merely the penalties prescribed by the act for illé- 
gal transactions, but the other and heavier penalties therein prescribed 
for violation of the orders of the Commission. 

Inasmuch as the petitioners herein, though not the parties com- 
manded in the order to desist from the illégal action, are directly and 
financially affected by the orders in question, they hâve a standing 
as complainants in a court of equity. I. C. C. v. Diffenbaugh, 222 U. 
S. 42, 32 Sup. Ct. 22, 56 L. Ed. 83. 

[6] 2. The petitioners in cases Nos. 90 and 91 seek not only to 
hâve the order of the Commission annulled, but pray also that the 
trunk lines may be ordered to perform certain contracts made with 
them. As this court is without jurisdiction to enforce such contracts, 
this additional prayer may be disregarded. Neither joining a cause 
ûf action over which this court bas no jurisdiction with one over 



252 209 FEDERAL REPORTER 

which the court has juriscliction nor the joining of unnecessary par- 
ties défendant would, however, justify the dismissal of the pétitions. 

[7] 3. The Interstate Commerce Commission has moved to strike 
out the testimony taken by this court on the ground that the only real 
issues in the case, viz., whether or not there was substantial évidence 
before the Commission to support its order, and whether or not it 
acted arbitrarily, not in the sensé of denying a full and complète 
hearing, but in the sensé of acting in utter disregard of the évidence 
or upon distinctions not based upon the évidence, must be determined 
exclusively by the record as made before the Commission. In our 
judgment this motion must be granted. 

Under the law as it existed prior to the amendment of 1906, the 
findings of the Commission on the facts were expressly given only 
prima facie effect. For this reason the courts, while stating that the 
carriers ought not to withhold évidence from the Commission and 
for the first time produce it before the court, nevertheless held that 
neither party was restricted in the courts to the évidence before the 
Commission on the question of reasonable rates, unjust discrimina- 
tions, or dissimilarity of circumstances. C, N. O. & T. P. Ry. ;v. 
I. C. C, 162 U. S. 184, 16 Sup. Ct. 700, 40 L. Ed. 935; I. :C. C. 
V. Alabama Midland Ry. Co., 168 U. S. 144, 18 Sup. Ct. AS, 42 L. 
Ed. 414. 

Under the amendment of 1906, however, the détermination of the 
Commission as to the facts is final and binding, subject to the qual- 
ification that it must be supported, not by a mère scintilla of proof, 
but by substantial évidence. I. C. C. v. Union Pacific R. R., 222 U. 
S. 541, 548, 550, 22 Sup. Ct. 108, 56 L. Ed. 308. Whatever may 
be the rule as to the admission of additional évidence when an order 
of the Commission is attacked as making a rate that is iconfiscatory, 
we are of the opinion that when, as in thèse cases, the real basis of 
the complaint is that the findings of the Commission are unsupported 
by substantial évidence or are arbitrary, as based upon distinctions 
shown by the évidence to be improper, the correctness of such alléga- 
tions can be tested only by the évidence that was before the Com- 
mission. 

If, after the hearing by the Commission and either before or after 
its order shall bave been entered, new évidence should be discovered, 
or a change should hâve taken place such as should cause the Com- 
mission to modify or reverse its findings and order, the proper rem- 
edy iS:to apply for a rehearing, to présent a supplemental complaint, 
or to file a new complaint before the Commission. Any and ail évi- 
dence bearing upon the questions of fact involved in the matters ad- 
judicated should, however, first come before the Commission in or- 
der that it may be able to détermine the ultimate facts in the case. 

We come, tlien, to a considération of the main questions : Was 
there, as to each of thèse petitioning tap lines, substantial évidence to 
justify the findings of the Commission? Did the Commission dififer- 
entiate the several companies arbitrarily on distinctions or difl^erences 
not justifiable in law? While évidence was given as to each road 
sepârately and specifically, and while the report deals with each road 
separâtely, a considérable màss of testimony and a considérable por- 
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tion of the reports cover the entire situation. It is apparent there- 
from that very real evils existed, evils demanding correction. 

Tap lines, in many instances, were receiving amounts entirely dis- 
proportionate to the services rendered by them; amounts based, not 
upon the cost or the value of the services rendered, if they were trans- 
portation services, but upon other and totally illégal considérations. 
Such payments were, in a large measure at least, secret rebates, and 
to that extent unlawful. Many tap lines received no allowances for 
work practically identical with that performed by other lines to which 
most libéral allowances were given. Moreover, while prior to 1906 
divisions and allowances, especially in the form of secret rebates, were 
made directly to the mills, after the amendment of 1906 the test of 
the right to receive them, as fixed by the trunk lines, was incorpo- 
ration of the tap line as a common carrier, although it is clear that 
incorporation is not essential to the status of an Interstate common 
carrier. 

The power of the Commission to prevent such rebates and unjust 
discriminations is beyond question. It is to be accomplished, how- 
ever, not by enjoining payments, which the law itself recognizes as 
légal, but by requiring equality of treatment and by regulating the 
sums to be paid, so that they will be fairly proportioned to the services 
rendered. That the Commission is not authorized to forbid lawful 
payments merely because, in its judgment, unjust discriminations re- 
suit therefrom, or to déclare that to be unjust discrimination which 
results only from a perfectly lawful payment, is apparent from the 
case of I. C. C. v. Diffenbaugh, 222 U. S. 42, 32 Sup. Ct. 22, 56 L. 
Ed. 83. The invalidity of the Commission's finding, when unsup- 
ported by the évidence, that certain services are plant facility and not 
transportation services, is also attested by the same case. 

In the Diffenbaugh Case the Commission held that on grain pass- 
ing through an elevator and mixed, treated, weighed, or inspected 
therein, no allowance for élévation might be made to the elevator 
owner if he had any interest in the grain itself. The basis of the 
order was its détermination that the élévation under such circum- 
stances was not transportation within the act, and that an unjust dis- 
crimination resulted in favor of the elevator owner, against other grain 
dealers who did not hâve elevators, even though the payment was an 
honest one, limited to the bare cost of élévation, inasmuch as he 
obtained undue advantages by being thereby enabled to perform other 
services in respect to the grain. But the courts held that unjust dis- 
crimination could not be based upon a lawful and proper payment 
and that such a service was in fact a transportation service. Mr. 
Justice Holmes says (222 U. S. 46, 32 Sup. Ct. 24, 56 L. Ed. 83) : 

"The act of Congress in terms contemplâtes that, if the carrier leceives serv- 
ices from an owner of property transported, * * * he shall pay for them." 

"The only permissive élément being that the Commission may détermine the 
maximum" to be paid. 

Judge Sanborn. writing the opinion of the Circuit Court en banc, 
said (176 Fed. 409, 418): 

"Reasonable compensation for transfer services may not be denied lawfully 
because there is a possibility that those who receive it may at some futur«> 
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tlme violate the law and secure rebates or effect discrimination. There is no 
more power in the Commission to forbid carriers from paj'ing or allowing for 
the élévation and transfer of grain lu transit reasonable compensation because 
there is a posHlblllty that a future violation of the law may arise ont of such 
an allowanoe than there is to prohiblt carriers from charglng and recelvlng 
reasonable rates for transportatlon of ail property, because there wonld be 
less danger of future rebates and discriminations if they were compelled to 
conduct transportatlon without compensation." 

[8] Equally may it be said that a reasonable division ont of joint 
rates cannot be denied a common carrier for transportation services 
because of any past or présent derelictions, or even the fear of further 
violations of the law. The law itself fixes the method of punishment 
for such wrongs ; it does not include therein a déniai of proper com- 
pensation for proper services. 

Common ownership of a railroad and an industry facilitâtes the 
making of discriminations and the covering up of rebates. For this 
reason Congress enacted the commodities clause, which forbids a rail- 
road from transporting any commodity "manufactured, mined, or pro- 
duced by it or under its authority, or which it may own in whole 
or in part or in which it may hâve an interest, direct or indirect, 
except such articles or commodities as may be necessary and intended 
for its use in the conduct of its business as a common carrier." 

But Congress at the same time expressly excepts "timber and the 
manufactured products thereof" from this prohibition. It has thereby 
made it manifest that, in its judgment, the possible evils of secret re- 
bates and unjust discriminations which might resuit from the com- 
mon ownership of a railroad and a lumber plant do not ofïset the ad- 
vantages that may be derived theref rom. It is clear, too, as well from 
the report and the évidence before the Commission, particularly the 
concurring opinion of Mr. Commissioner Prouty, as from the posi- 
tion taken by the state of Louisiana in this court in support of the 
contentions of thèse petitioners that thèse advantages are very real ; 
that the vast forests of the country will not be developed without 
branch or tap fines running from the great trunk fines into the woods 
themselves, near which sawmills are most advantageously to be located ; 
and that in a large measure the capital for the construction of such 
branch or tap fines must be raised by those who control the forests 
and the mills. 

[9] Common ovt'nership or control of a lumber miU and a railroad 
cannot, therefore, be prohibited by the Commission or be made the 
basis of a déniai to a railroad of rights accorded another road not 
so owned. 

Counsel for petitioners strenuously urge that this is the real basis 
for the action of the Commission in classifying many of thèse tap 
fines. Despite some expressions in the report which would seem to 
support this conclusion, we accept the Commission's express récog- 
nition of this limitation of its power and its disclaimer both in this 
and in later cases (see McCloud Lumber Co. v. S. P. Co., 24 Interst. 
Com. Com'n R. 89, 94) of the adoption of this test. 

What, if any, gênerai rules did the Commission formulate? While 
it is stated at page 293 of the report (23 Interst. Com. Com'n R.) : 
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"That tlie question is not susceptible of solution on gênerai grounds; 

* « * ^^jj^^ ^jjg (jj)]y gg^fg course is to ascertain and détermine on the facts 
disclosed in each case wliat is the real relation between the tap Une and the 
(proprietary) industry" 

— the Commission, nevertheless, f urther says : 

"It Is apparently the practice of the trunk lines, where no allowance Is 
niade, to set the empty car at the mill and to receive the loaded car at the 
sanie point. Indeed, they do this in many cases even when an allowance is 
uiade to the tap Une. But whenever this service is performed by the trunk 
Une, it is included in the luniber rate and is done without additional charge. 

* * * By thelr common practice the public carriers interpret the lumber 
rate as applying from mills in this territory apparently as far as three miles 
from thelr own lines. * * * The transportatlon (in such case) commences 
at the mill. If therefore a lumber company, havlng a mill within that dis- 
tance of a trunk Une, undertakes, by arrangement with the trunk Une, to use 
Its own power to set the empty car at the mill and to deliver it when loaded 
to the trunk Une, it is doing for itself what the trunk Une, under its tariffs, 
offers to do under the rate. In such a case the lumber company may therefore 
fairly be said to furnish a facility of transportatlon for which it may rea- 
sonably be compensated under section 15, whether its tap Une is incorporated 
or unincorporated. * * * It is not lawful when the lumber company re- 
fuses to permit the trunk Une to do the work. No allowance, however, ought 
to be made by a trunk Une to a lumber company where the mill is within, say, 
1,000 feet of the trunk Une. We should regard an allowance under such cir- 
cumstances as a mère deviee to effect an unlawful payment to the lumber com- 
pany. We should take the same view of an allowance where a short switch 
track to the mill has been torn out or is still available but not used in order 
to glve the appearance of a longer haul to the mill over a spur or switch track 
constructed by the lumber company or by its tap Une. 

"Where a mill is distant more than three miles from a trunk Une and is con- 
nected with the latter by a tap line not reeognized by this Commission as a 
common carrier in respect of the service performed for its proprietary lumber 
company, no allowance or division may lawfuUy be made by a trunk line ei- 
ther to the lumber company or to its tap line. Such a luniber company, al- 
though using rails, stands in no better position under the law with respect to 
its lumber than does a lumber company that uses other means of delivering its 
lumber to a public carrier. But where a mill is more than three miles distant 
from a trunk line and is connected with it by a tap line organized as a com- 
mon carrier and so reeognized by this Commission, the mill is to be regarded 
as a shipping point equally with ail other mill points in the extensive rate 
group whîeh the trunk Une carriers hâve defined in this territory; and the 
lumber rate is to be regarded as in efCect from the mill, the tap line being en- 
titled to a division thereof . * * * " 

In a concurring opinion, Prouty, C, however, said (23 Interst. Com. 
Com'n R. 344): 

"I do not fuUy concur in the suggestion that main-Une carriers may make 
to the owners of private railroads not common carriers allowances for th.e 
movement of lumber from the mill to the main Une. I doubt whether this is 
a transportatlon service within the meaning of section 15." 

In effect the Commission holds: 

First. Switching service within three miles of a trunk line is by 
custom included in the through rate. 

Second. Such switching is a transportatlon service. 

Third. For switching products of a proprietary mill located within 
the three-mile limit, no division of the through rate may be made, 
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Ijut an allowance, under section 15, may be paid either to the industry 
or to its tap line, if the truiik line prefers to permit the industry or 
tap line to do this work. 

Fourth. For switching products of a nonproprietary mill an allow- 
ance may be given, and, in the case of a common carrier tap line, a 
division ont of the through rate should be made. 

Fifth. But no such allowance or division shall be made if the proper 
switching distance is or should be less than 1,000 feet. 

Sixth. The benefit of the blanket rate is to be extended beyond the 
three-mile switching lirait for a mill on or connected by switch (pre- 
sumabl}' not over three miles long) with a common carrier tap line 
and through the latter with a trunk line, provided only that the mill 
be not a proprietary industry as to the tap line. Neither allowance 
nor division is to be given the tap line for switching the product^ 
of such a proprietary mill. 

[10] In our judgment thèse distinctions must be regarded as ar- 
bitrary and without justifîcation as a matter of law. In determining 
the proper boundaries of free switching or blanket-rate service, the 
Commission could, of course, take into considération, or even be guided 
by the practice of the roads as to the distances within which switch- 
ing should be free. 

In view of its fînding as to the custom, it could hâve limited the 
blanket rate to mills within three miles of a trunk line. This, however, 
it did not do. On the contrary, it expressly ordered that the blanket 
rate be extended to mills on (or probabh' within three miles of) a 
common carrier tap line that connected with a trunk line, irrespective 
of the distance of the mills from the trunk line, provided only that 
they were nonproprietary. The alleged custom was thereby disre- 
garded. 

Moreover, a custom relating to the territorial extent of a blanket 
rate cannot, in the nature of things, be determinative of the character 
of the service. If switching -from 1,000 feet to three miles from a 
proprietary mill to a trunk hne by means of a tap line is a transporta- 
tion service, as the Commission (Prouty, C, doubting), in our judg- 
ment, correctly held, then switching for a longer or a shorter distance 
under similar conditions cannot be a plant service. The distinction 
between transportation and plant service cannot be dépendent upon the 
distance that the goods are moved. 

Inasmuch as the reports are specifically made a part of the or- 
der, and as the Commission therein expressly perrnits payment of 
an allowance to a proprietary mill located within the three-mile lirait 
(23 Interst. Com. Com'r R. 603, Victoria, Fisher & Western R. R., 
No. 93), we do not interpret the fînding in the original and amended 
orders that the service for the proprietary companies is a plant serv- 
ice and an allowance therefor illégal as intended to apply to a switch- 
ing service from 1,000 feet to three miles. As we bave already 
stated, the possibility, particularly in the case of short switches, of 
an abuse or illégal use by a railroad of the right granted to it by 
statute to make an allowance for services connected with transporta- 
tion which, in its discrétion, it permits the shipper to perform, does not 
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vest the Commission witli power absolutely to forbid its exercise as an 
unjust discrimination. It may eut down the compensation if it be too 
high ; it may enforce any reasonable régulations to prevent unjust dis- 
crimination, but it may not forbid such payments as unlawful because 
the service is relatively either small or great. 

Nor may the line be drawn on the basis of what is and what is not 
essential to the industry. Transportation would not flourish without 
manufacturing; manufacturing could not be successfully carried on 
without transporîation ; they are distinct activities ; but both are essen- 
tial to the industry. Raw materials must be brought to and the finished 
product must be carried f rom the mill ; whether any particular service 
involving an actual hauling of the goods is transportation or industrial 
dépends upon whether, on the one hand, it is an interindustry act, a 
step in the manufacturing process, or, on the other hand, a movement 
of raw material from without to the mill or of finished product from 
the mill toward the market, Every actual carrying of each part of the 
material or product is, of course, not a transportation service. The 
Crâne Iron Works Case, supra, well illustrâtes this. In that case, as 
in other cases therein cited (General Electric Co. v. N. Y. C. & H. R. 
R. R. Co., 14 Interst. Corn. Com'n R. 237; Solvay Process Co. v. D., 
L. & W. R. R. Co., 14 Interst. Corn. Com'n R. 246), it was held that the 
hauling between buildings of an extensive plant was a part of the man- 
ufacturing, not of the transportation opérations; that the transporta- 
tion ended, as to raw materials, when the common carrier had per- 
formed ail that it could hâve been required to perform and ail that it 
did for nonproprietary mills, that is, when it made delivery at some 
point on the plant; that any further activity on the part of the tap line 
common carrier within the plant itself could not hâve been compelled 
and was not a transportation service for which the trunk line could 
pay either an allowance to the industry or a division of the joint rate 
to the tap line as a common carrier. 

[11] But the situation hère is totally différent. The actual service 
in transporting logs to or lumber from the proprietary mills in no re- 
spect differs from that performed for independent mills ; the carriage 
over the tap line ranges from a short switch to a many-mile haul ; its 
purpose, so far as the lumber is concerned, is not to serve the industry 
in its internai opérations, but directly to serve both the mill, as shipper, 
and the gênerai consuming public, as consignées and purchasers. 
When thèse tap Unes, which it must again be emphasizedi are not pri- 
vate carriers, but are admittedly for some purposes interstate common 
carriers, take the car loads of finished lumber at the mills for the pur- 
pose of either hauling or switching them to a trunk line so that they 
may reach their ultimate destination beyond the state, the interstate 
transportation bas actually begun. 

As to the logs, the conditions, while not identical, are not dissimilar. 
The hauling, it is true, is primarily for the benefit of the mill ; con- 
signée and consigner are one. If the service had continued to be what 
it originally was in most of thèse cases, by a private carrier for the 
one industry alone or from the forests to the directly adjacent mills, 
209 F.— 17 
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forest and mill being in fact one entire plant, so that the haul was inter- 
industrial, it might well be held to be a plant-facility service (Kaul 
Lumber Co. v. C. of G. Ry. Co., 20 Interst. Com. Com'n R. 450, 455) ; 
but as Prouty, C, says in that case : 

"Thé thing done is properly the function of a common carrier and not neces- 
sarily of a plant facility. Great quantities of logs are transported to mills for 
nianufacture by railroads as common carriers under published tariffs." 

The Commission might hâve Hmited the blanket rate to the lumber 
either directly or by forbidding milling in transit. This, however, 
was not done. On the contrary, the order directing re-establishment 
of the old rates as to nonproprietary mills sanctioned the extension- 
of the blanket rates not only to the mill, but back to the forests with the 
milling in transit privilège. That applied to each of the petitioning tap 
lines and is in itself a récognition of their status as Interstate common 
carriers not only of lumber but also of logs. 

Again, it is immaterial that in an early stage of the industry or in 
small plants logs are hauled to and lumber f rom the mills by horse and 
wagon and not by railroad. When this is the method of bringing the 
goods to the trunk line, the allowance may or should be forbidden, not 
because of the nature of the service — clearly it is transportation when 
perf ormed by a common carrier expressman — but because of the means 
used to perform it. The allowance to be made by a trunk line under 
section 15, and the payment of which cannot be forbidden (I. C. C. 
V. Diffenbaugh, supra), is only for a service that is a part of or for an 
instrumentality to be used in the transportation which the trunk line 
would otherwise be compelled to perform, not for a service which is 
neither part of nor directly connected with the trunk line's transporta- 
tion, even though it be transportation in its relation to the industry. 

The fact that thèse tap lines connect directly with the private logging 
roads of the proprietary mills, that the latter alone run into the forests, 
that the point at which the common-carrier service begins is more or 
less arbitrarily determined solely in the interest of the proprietary mills, 
that other mills must haul their logs by team to the tap line or must 
purchase them in the open market, and that thereby thèse proprietary 
mills bave great commercial advantages over their competitors, does 
not in any manner aiïect the matters now before us. As the Suprême 
Court bas said in the Diffenbaugh Case, supra : 

"Tlie law does not attempt to equalize fortune, opportunities, or abilitles." 

As the actual service rendered by the tap line from the time it takes 
the logs until it delivers the finished product to the trunk line is the 
same for proprietary and nonproprietary mills, and as this is held to 
be a transportation service by an Interstate common carrier as to the 
latter, it must be held to be a similar service as to the former. 

In view of our conclusions as to the arbitrary character of the dis- 
tinctions on which the order of the Commission is based, it becomes 
unnecessary for us to consider the évidence as to each petitioning tap 
line separately. 



LOUISIANA & P. Er. CO. V. UNITED STATES 259 

It follows, therefore, that the Commission was not only without 
power to f orbid any allowance whatsoever to be made by a trunk line to 
the petitioning proprietary industries for switching either less than 
1,000 feet or more than 3 miles, but it was also without power to pro- 
hibit the making of joint rates by the trunk lines and the petitioning 
tap lines and the payment by the former to the latter of some division 
thereof for its services in hauling logs to and lumber from the peti- 
tioning proprietary mills, and its order must to this extent and as to 
thèse petitioners be annulled. 

The Commission is, of course, fully empowered to regulate the 
amount of allowances and divisions so as to prevent rebates and un- 
just discriminations. In this way, as well as by the prohibition of or 
prosecution for certain illégal practices mentioned in the report, where- 
by proprietary mills obtain undue advantages, most of the evils, whic.h 
the Commission has sought by its order to prevent, will be checked. 
But such as are inhérent in the common ownership of industrial and 
common carrier transportation facilities do not constitute légal wrongs 
and must remain unless and until Congress shall extend the scope of 
the commodities clause. 

In so far as the order of' the Commission is négative, in dismissing 
the complaint filed to secure an order compelHng the re-establishment 
of through routes and joint rates, we are without jurisdiction to 
détermine its vaHdity. 

A decree will be entered in accordance with the views herein ex- 
pressed, and it is so ordered. - 
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BUTLER COUNTY R. CO. T. TJNITED STATES. 

(Commerce Court November 26, 1913.) 

No. 89. 

Carriees (§ 26*) — Régulation or Rates — Interstate Commeece CoMinssioN— 
Division of Joint Rates — Tap Line. 

An order of the Interstate Commerce Commission permittlng the re-es- 
tablishment of a joint rate, Ineluding rates on botli logs and lumber, be- 
tween trunk Unes and a tap Une reaching lumber mills, but Umitlng the 
amount which might be aUowed to the tap Une wlth respect to services 
rendered to a proprletary mill to a swltching charge on the lumber trans- 
ported to the trunk Unes, held invaUd as based on arbitrary distinctions. 
[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 67-82; Dec. Dig. 
S 26. •] 

Pétition by the Butler County Raîlroad Company against the United 
States, respondent, Interstate Commerce Commission, intervener, to 
annul an order of the Interstate Commerce Commission. Decree for 
petitioner. 

For opinion of Interstate Commerce Commission, see 23 Interst, 
Com. Com'n R. 277 and 549. 

William A. Glasgow, Jr., of Philadelphia, Pa., for petitioner. 

Blackburn Esterline, Sp. Asst. Atty. Gen., of Washington, D. C, for 
the United States. 

Charles W. Needham, of Washington, D. C, for the Interstate 
Commerce Commission. 

Before KNAPP, Presiding Judge, and HUNT, CARLAND, and 
MACK, Judges. 

MACK, Judge. Complaints filed by this petitioner agaînst sev- 
eral trunk lines, requesting that joint rates and through routes there- 
tofore in force be re-established, were made a part of the Interstate 
Commerce Commission's investigation and suspension docket No. 
11. The reports and orders of the Commission in those proceedings 
are fuUy considered in our opinion filed this day in cases Nos. 90 to 
93 (209 Fed. 244). 

The finding in those orders that certain tap lines were plant facili- 
ties did not include this petitioner. As to it, as well as to a number 
of other tap lines not now before us, the order was as follows : 

"Seven. It is ordered that the said principal défendants (the trunk lines) be 
and they are hereby required, on or before January 1, 1913, to re-establish, 
and for a period of two years to maintain, wlth (the Butler County Railroad 
Company) the through Interstate routes and joint rates in effect In accordance 
with their respective tariffs flled with this Commission on April 30, 1912. 

"Bight. Provided that the rates on yellow pine lumber and articles taking 
the same rates from points on the lines of the (Butler County Railroad Com- 
pany) shall not exceed the current rates in effect from the junction points. 

"Nine. Provided further that the allowances or divisions ont of such joint 
rates to be paid by said principal défendants, respectively, to the said (Butler 
County Railroad Company) on the products of the mills (of its proprletary 
Company) shall not exceed the divisions or allowances specified in the afore- 

•For other cases see same topic à § numbbb in Dec. & Am. Dlgs. 1907 to da'.e, & Rep'r Indexe» 
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sald snppleniental report of tlie Commission, wliicli are hereby flxed as maxi- 
mum divisions or allowances thereou, until further order, tlie Commission find- 
Ing upon tlie record that any allowances or divisions In excess thereof resuit 
in undue préférences and unjust discriminations and are unlawful." 

At page 629 of the supplemental report (23 Interst. Com. Com'n R.) 
the Commission says : 

"For its service in nioving the products of the cooperage eompany's (the pro- 
prietary) mill to tlie Iron Mountain and to the Frisco, a distance of less than 
one mile, this tap Une may lawfully reçoive out of the rate nothing beyond a 
reasonable swltching charge, which we flx at $1.50 per car." 

This is the only provision for any allowance or division in respect 
to the traffic of the proprietary company. 

The effect of the order of the Commission is to find that this tap 
line is a common carrier both of logs and of lumber, but while it may 
receive a division out of the joint rate for both the log and the kimber 
traffic of nonproprietary companies, it may receive neither a division 
nor an aHowance for the log traffic and only an allowance but no divi- 
sion for the lumber traffic of the proprietary mil!. 

For the reasons stated in the opinion filed this day in cases Nos. 
90 to 93, we are of the opinion that the distinctions hère made are 
arbitrary and that the order is, in this respect, beyond the power of 
the Commission. 

When the Commission permits the re-establishment of a joint rate 
which was applicable both to the logs and the lumber, including the 
milling-in-transit privilège, thereby recognizing the tap line as a com- 
mon carrier both of logs and lumber, it is without power to forbid 
the payment by the trunk line to the tap line of a reasonable division 
for its services both in hauling the logs to a mill, proprietary or non- 
proprietary, and in hauling or switching the lumber from such a mill 
to a trunk line. It is in such case equally without power to limit the 
payment in respect to the traffic of the proprietary mill to a mère 
allowance for switching the lumber, The proviso contained in para- 
graph numbered 9 of the order must therefore be annuUed. 

If the divisions theretofore in force were so, excessive as to pro- 
duce an unjust discrimination, or to amount to a secret rebate, the 
Commission may reduce them to a reasonable sum, and nothing herein 
stated is intended in any manner to limit the power of the Commis- 
sion in this respect. 

A decree will be entered accordingly, and it is so ordered. 



CURTIS V. niP^LFS et al. 

(District Court, K. D. New York. :N'ovember 24, 1913.) 

1. Pr.EAniNG (§ ?>n*) — Bill of Particulars — Rioiit to Bill. 

Wliere, In an action at law by the receiver of a national bank to rer 
çover froui the directors damages rcsulting from thelr négligence in per- 
niitllng the lootiiig of the bank by the cashler, plalntiff was necessarily 
forced to obtalu hls information from an examination of the bank's books 
and papers, which were and had heen «lually available to défendants, 

*For other cases see same topic & § numeeh in Dec. & Am. Digg. 1907 to flate, & Rep'r Indexes 
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and tlie forged notes by whlch the cashier had abstraeted money from the 
baiik were set out in full so far as known, and liis acts of miseonduct 
stated, défendants were not entitled to a further bill of particulars to 
luake the complaint uiore defluite and certain. 

[Ed. Note.— For otlier cases, see l'ieadiug, Cent. Dig. §§ 954-962; Dec. 
Dig. § 317.*] 

2. Pleading (§ 313*) — BiiL of Particulars — Okfice. 

The office of a bill of particulars is to prevent surprise and narrow the 
évidence to the issues framed, but not to furuish défendant with plaiu- 
tifE's évidence or the naines of bis witnesses, or to uuduly llmit the évi- 
dence on the trial. 

I Kd. Note. — For other cases, see Pleading, Cent. Dig. § 940 ; Dec. Dig. 
§ 313.*] 

3. Pleading (§ 320*) — Bill of Particulars — Duiï to Furnish. 

A party cannot be requlred to furnish a hetter or more particular state- 
ment unless he has more information on the subject thau his adversary. 

[Kd. Note.-^For other cases, see Pleading, Cent. Dig. § 972; Dec. Dig. 
^ 320.*] 

In Equity. Bill by Rensselaer h. Curtis, as receiver of the First 
National Bank of New Berlin, against x\lmer H. Phelps and others. 
On motion by défendant Herbert L. Wheeler for a further and bet- 
ter statement of complainant's claim and further and better partic- 
ulars of the various matters alleged in the complaint. Denied. 

See, also, 208 Fed. 577. 

Geo. W. O'Brien, of Syracuse, N. Y., for complainant. 
Ulysses G. Welch, of Edmeston, N. Y. (Herbert L. Wheeler and 
O. U. Kellogg, both of Cortland, N. Y., of counsel), for défendant. 

RAY, District Judge. The complainant is the receiver of the First 
National Bank of New Berlin, and his information necessarily has 
been derived from an examination of the books of the said bank and 
papers found therein when it was closed and came into his possession, 
and information derived from the directors, ofificers, and employés 
and customers of the said bank, and people residing in that vicinity. 

[1] The défendants were directors of the said bank, and, for years, 
or during their respective terms of office, had access to ail the books 
and papers of the bank (and such books will be open for the inspec- 
tion of the défendants at suitable times and places and under suita- 
ble régulations), and réside at or in the vicinity of the village of New 
Berlin, where ail or nearly ail of the transactions complained of took 
place and, in view of the voluminous and spécifie charges in the bill 
of complaint, must be, or, at least, may be, as well or better informed 
as to ail such matters than the complainant himself. The alleged 
forged notes are set out in full so far as known. Arnold, the cash- 
ier, whose incompetency, immoral life, and extravagant and wasteful 
habits are ref erred to and charged, resided in New Berlin, had charge 
of the bank and was associated with the défendants, and his habits 
and mode of life, etc., must be far better known to them than to the 
complainant. At least, due and diligent inquiry will fully inform the 
défendants as to the truth or falsity of such allégations. Just how, 

•For other cases see aame toplo & § kumber m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by wliat means, and when Arnold abstracted, purloined, or stole the 
funds of the bank and made it insolvent are matters as to the détails 
of which the directors are or should be much better informed than 
the complainant. The contents of the books, the false entries, or no 
entries, as the case may be, the forged notes and false certificates of 
deposit, and untrue entries concerning same, are or may be known 
to the défendants by examining the books, and on thèse and the ab- 
sence of the funds and the wasteful and dissolute life of Arnold, 
quite likely, the complainant bases the charge that Arnold abstracted 
and embezzled the funds. Just when and how it was done the com- 
plainant probably is unable to state, and he so says. Taking the whole 
subject-matter into considération, with the means of knowledge open 
to the complainant and those which hâve been and are open to the 
défendant with the very full statements of the bill of complaint of 
over 120 typewritten pages, I am constrained to the conclusion that 
the motion should be denied. 

[2] It is not the office of a bill of particulars to furnish the défend- 
ant with complainant's évidence, or the names of his witnesses, or to 
unduly limit the évidence on the trial, but to prevent surprise and, 
of course, narrow the évidence to the issues framed. 

[3] It is also fundamental that the party required to furnish a 
better and more particular statement shall be better informed on the 
subject than his adversary. Not only are the notes referred to set out, 
but a transcript of the certificate of deposit account is annexed to the 
bill of complaint. As to reports made to the Comptroller of the Cur- 
rency with which the défendant Wheeler had to do, it is apparent 
that Wheeler knows better than the complainant, and, moreover, 
copies can be had. On the question of the négligence of the défend- 
ant it is apparent from the bill of complaint that he is charged with, 
not only spécial and spécifie acts of négligence as charged, but with 
gênerai and continuons négligence in respect to ail the matters charged 
while the défendant had to do with the bank. Again, it is impossi- 
ble for the complaint to state in advance just what his witnesses will 
testify to, and for this reason no spécifications should be required 
which would unduly limit the complainant on the trial and resuit in 
the concealment of the truth rather than its development and in seri- 
ous embarrassment at the trial. It has been wisely said that: 

"(Jreat caution should lie exereised by the courts in requiring parties to fur- 
nish particulars In actions for damages resulting from négligence." Villiers 
V. Third Ave. R. R. Co., 22 Mise. Rep. 17, 48 N. Y. Supp. 614; MacDonald v. 
N. Y., N. H. & H. R. Co., 25 B. I. 40, 54 Atl. 795; 4 Standard Encyclopedia 
of Proc. 384, note 79. 

The motion is denied. 
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SCIIMIDT V. PACIFIC MAIL S. S. CO. 
(Uistrict Court, >J. D. Calil'ornia, First Division. October 29, 1913.) 

No. 15,483. 

1. Seamen (§ 20*) — Suit roR Wages — Set-Ofp. 

Uncler a custoui tliat, on the arrivai In port of a vessel which malces 
regular trips, the seameft who signed for the voyage remain on iluty (lur- 
iug the tiuie of discharglng and reloading, recelving the same pay as on 
the voyage, wlth an extra allowance for vlctualing, the employment while 
so in port is under tlie original contract of hlring, and any uiatter which 
would be a set-off agalnst a claim for wages dnring the voyage uiay be 
pleaded as a set-off agalnst a clahn for sucli port wages. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 86-91 ; Dec. Dlg. 
§ 20.*] 

2. Seamen (§ 31*) — Liability of Steward — Articles Unaccounted fob. 

The ehlef steward of a vessel cannot be lield liable for articles in liis 
cliarge as sneh and unaccounted for at the end of a voyage, in the ab- 
sence of proof that tliey were lost through his fault or négligence. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 212-214; Dec. 
Dig. § 31.*] 

In Admiralty. Suit by Ed. Schmidt against tlie Pacific Mail Steam- 
ship Company. On exceptions to answer, and final hearing on the 
merits. Exceptions overrnied, and decree for libelant. 

James W. Ryan, of San Francisco, for libelant. 
Knight & Heggerty, of San Francisco, for respondent. 

DOOLING, District Judge. Libelant shipped as chief steward, 
on respondent's steamship City of Sydney, in July, for round trip 
voyage from San Francisco to Balboa. The voyage ended in Se])tem- 
ber, and on Se[)tember 24th libelant received from the shipping com- 
missioner ail of his wages therefor. 

[1] The City of Sydney makes regular trips between thèse ports, 
and while in San Francisco, during the time this controversy arose, 
was engaged in discharging freight brought in, and loading freight 
for the next trip. It is the custom for the employés to remain on 
duty while in port, unless they receive notice of discharge from such 
employment, and to sign articles for the next trip on the day preced- 
ing the next sailing day, While in port tiiey receive what is known 
as "port pay" ; that is to say, their regular wages plus $1 per day 
for victualing, as no meals are served on the vessel during her stay. 
Following this custom, libelant, having received no notice of dis- 
charge, remained in the service of respondent while the City of Syd- 
ney was discharging and receiving freight for its next trip, from Sep- 
tember 25th to October Ist, inclusive. Upon October Ist he was told 
that his services would not longer be required. Upon demanding 
his wages for this service in port, he was informed that, while his 
wages amounted to $30.33, he could not receive them, because of the 
loss of certain silverware intrusted to him as chief steward when he 
shipped in July, and not accounted for by him at the end of the trip 

•ï'or other cases .see same toplc & § numueu in Dec. & Am. Diga. 1907 to date, & Rep'r Inrlexea 
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on September 24th, or thereafter, and amounting in value to $32.90, 
which suni respondent claimed the right to ofifset against his wages 
of $30.33, earned while in port. This set-off is pleaded as a défense, 
and libelant interposed exceptions thereto, on the ground that it did 
net arise ont of the same contract as that upon which the suit was 
brought; that, if entitled to offset this loss at ail, respondent should 
hâve done so at the time the libelant received his wages on Septem- 
ber 24th at the end of the voyage for which he shipped ; and that 
the employment of libelant while in port was under a new contract, 
beginning at the time he signed off at the end of the voyage. 

The rule is well settled that in the admiralty court a set-off, to be 
allowed, must grow out of the same transaction as that which must 
be proven to support the libel. But it seems to me that, as there was 
but one contract of hiring hère, that is to say, the contract entered 
into in July, when libelant shipped as chief steward, and as he would 
hâve to prove this contract in order to claim that he continued in the 
employ of respondent after receiving his wages and signing off on 
September 24th, by reason of the custom before mentioned, the mat- 
ters set up are sufficiently connected with the contract upon which 
he relies to constitute, if sustained, a proper set-off, and for that rea- 
son the exceptions to the spécial défense are overruled. 

[2] But I cannot agrée with respondent's contention that under 
the facts of the case hère the set-off should be allowed; and this 
for at least two reasons. There is no proof, in the first place, that 
libelant ever received into his charge the articles mentioned. Libel- 
ant testifies that no inventory was made, and that he does not know 
whether the articles were on the vessel when he took charge or not. 
The only other testimony is that of the port steward, who says that 
he told libelant, when he put him in charge, to make an inventory 
and check it up with the equipment book, and that he later asked 
him how he found things, to which he replied: "Everything is al! 
right," This is not sufficient to establish the receipt of the articles 
by libelant. 

The other serions reason militating against the allowance of the 
set-off claimed is that it would make the chief steward under an or- 
dinary contract of employment an insurer of ail articles intrusted to 
him. There is no suggestion or proof hère of négligence, and I am 
not prepared to concède that, even were it clearly shown that the ar- 
ticles were intrusted to the libelant, the mère fact that they were 
not on the vessel after a two months voyage would render him re- 
sponsible for their loss. Nor do I believe that such a claim, where 
respondent did not check up the articles intrusted to the libelant 
before the voyage, and offered no suggestion or proof of négligence 
on his part, but undertook to hold him to the responsibility of an 
insurer, furnishes the sufficient cause required by section 4529 (U. S. 
Comp. St. 1901, p. 3077) to relieve respondent from the penalties in 
that section provided. 

A decree will therefore be entered for libelant as prayed for. 
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CHRISTBNSEX v. MATSON NAVIGATION CO. 

(District Court, N. D. Californla, First Division. September 22, 1913.) 

No. 15,423. 

Seambn (§§ 11, 29*) — Suit fob I>'juries— Pleading. 

Exceptions sustained to a couiit of a libel by a seamau to recover 
damages for a personal injury but overruled to a couut for failure to 
provide libelant with proper médical care and attention. 

TEd. Note.— For otlier cases, see Seamen, Cent. Dig. §§ 39-44, 186, 187, 
188-194 ; Dec. Dig. §§ 11, 29.*] 

In Admiralty. Suit by Robert H. Christensen against the Matson 
Navigation Company. On exceptions to libel. Sustained in part. 

F. R. Wall, of San Francisco, Cal., for libelant. 
Walter H. Linforth, of San Francisco, Cal, for libelee. 

DOOLING, District Judge. The libel excepted to contains two 
counts. The first is for damages for injuries to libelant, a seanian, al- 
leged to hâve been caused through the négligence of the libelee, as own- 
er of the vessel Hilonian, in sending her to sea with certain drums of 
, gasoline unlashed upon her deck, and thereby f ailing to f urnish libelant 
a safe place in which to work. But it does not appear, nor is it the fact, 
that the unlashed condition of the drums of gasoline was the proximate 
or other cause of injury to libelant. The injury was caused by a heavy 
sea shipped in rough weather while libelant was at work ûnder the 
orders of the mate endeavoring to lash the drums. But it does not ap- 
pear at ail that he was injured by reason of the drums being unlashed, 
or that the leaving of the drums unlashed rendered his working place 
at ail unsecure. The exceptions to the first count will be sustained. 
The second count is for failure to provide proper médical care, at- 
tention, etc., to libelant after the injury and is suffîcient in form and 
substance. The exceptions thereto will be overruled. 



UNITED STATES v. MacMILLAN et al. (four cases). SAME v. HOLLOWAY 
et al. (three cases). SAME v. SxVMPSELL et al. (two cases). 

(District Court, N. D. Illinois, E. D. November 18, 1913.) 

Nos. 10,022-10,630. ' 

1. Clerks of Courts (§ 70*) — Clerk of Fédéral Court — Liability for In- 

TEREST ON DePOSITS. 

A fund constituted from deposits made wltli the clerk of a fédéral court 
by litigants, pursuant to a rule of court, to be drawn against by the clerk 
for the paymeut of the fées of himself and other ofticers of the court as 
they accrue, so long as such fund romains as a security deposit is not pub- 
lic money of the United States, but the property of'the litigant, and tlie 
United States bas no clalm to interest paUl thereon. 

[Ed. Note.— For other cases, see Clerks of Courts, Cent. Dig. §§ 109-118; 
Dec. Dig. § 70.*] 

•For other cases see same topio & § NU-viBiiR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Clerks of Coukts (§ 70*) — Clebks of Fedebal Courts— Liability for In- 

TEREST ON DEPOSITS. 

Money collected by the clerk of a fédéral court for officiai services ren- 
dered is not so collected as revenue oî the United States, but as fées and 
émoluments of his office, and belongs to hlm, subject only to his duty to 
reuder au account of the same semiannually and to pay into the treasury 
any excess above the amount he is allowed by statute to retaln ; and the 
United States has no right or title to any interest he may receive on the 
fund pending his semlannual return, either as an incrément of the fund 
or as an émolument of the office, and as such to be accounted for. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. §§ 109- 
118 ; Dec. Dig. § 70.*] 

3. WoRDS AND Phrases — "Emoll-ment" of Office. 

An "émolument" of an olilee is a sum received by the officer for the per- 
formance of some act or service pursuant to the obligation or sanction of 
his office and for which he has the right by virtue of his office to exact 
the payment. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2367, 2368.] 

At Law. Actions by the United States, four against Thomas C. 
MacMillan and others, three against Edward M. Holloway and others, 
and two against Marshall E. Sampsell and others. On demurrers to 
pleas in each case. Demurrers overruled. 

ïhese nlne actions in the form of debt, four of them against the présent, 
two against a former, clerk of this court, three against tiie clerk of the 
Circuit Court of Appeals, and each of their respective bondsmen, are brought 
by tlie government upou alleged breaches of officiai bonds. ïhe déclarations 
aver such breaches to consist of failures to account and pay over to the 
United States specified sums of money "derived from payments made to the 
respective clerks," for and on account of interest on public moneys intrusted 
to "said clerks in their respective officiai capacities as clerks," to wit: 

(a) Moneys paid to the clerk as his fées under the bankruptcy laws of 
the United States, and 

(b) Moneys paid to the clerk as his fées, and compensation as his émolu- 
ments as elerk under the various statutes of the United States, and 

(c) Moneys deposlted with the clerk by various litigants in said District 
Court under and by virtue of certain rules of said court, and 

ïhe aggregate sum of interest moneys, default in whose payment to the 
government is so averred, is further characterized as having been "paid to 
him (the clerk) for the use of the said moneys collected and held by him 
as clerk as aforesaid under the laws of the United States," etc., and "the 
same is and was no part of any sum or sums earned by him * • * (the 
clerk) as such clerk, but was In fact and is the property of the United States." 

To the several déclarations pleas were interposed, each setting up. in brief : 

That there came into the possession and custody of the défendant clerk, 
and was deposlted by him in various banks while he was in such custody 
and possession, certain moneys, referred to as the aggregate principal, coin- 
posed of, and comlng from various sources, vlz.: 

"(a) Moneys paid to the clerk as clerk's fées and compensation, under the 
bankruptcy laws of the United States ; and 

"(b) Moneys paid to the clerk as his fées, and compensation, and as hl.s 
émoluments as clerk, under various other statutes of the United States ; and 

"(c) Moneys deposlted with the clerk by various litigants in said District 
Court, under and by virtue of certain rules of said court, hereinafter re- 
ferred to. 

"That on the average balances of said 'aggregate principal' so remaining 
from day to day on deposit, the clerk received interest at the rate of two 
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(2) per cent., said Interest so recelved being the snid * * * (sum) men- 
tioned in the déclaration, and no other. 

"Tliat as to the money included in items 'a' and 'b' and in that portion of 
item 'c' which was, after its deposit, paid to the clerk as clerk's fées, émolu- 
ments, or compensation as lierelnafter mentloned (and whicli portion is here- 
inafter for convenleiice referred to as fund 'd'), the clerk dld on the flrst 
day of each January and July of each year, or within thirty days thereafter, 
during ail the time mentioned in the déclaration, and in ail respects as pro- 
vlded by statute, make a written return to the Attorney General of the Unit- 
ed States, on a form prescribed by tlie. latter, for and covering the next 
preceding semiannual perlod, of ail the fées and émoluments of his said 
office as clerli of said District Court, and Included in the same ail of the 
moneys composing said items 'a' and 'b' and that portion of item 'c' paid 
to the clerk as fund 'd.' 

"That each of said returns included also a statement of tlie necessary 
expenses of said office during the same respective semiannual period, includ- 
ing necessary clerk hire (and including his own compensation as allowed by 
law), and was aceompanied by vouchers, for, and showlng the payment of, 
the same. That each said return particularly stated the amounts for the 
respective preceding half year, of ail fées and émoluments recelved, and of 
ail of said necessary expenses paid out, whlch expenses were deducted on 
said statement from the entire amount of ail said fées and émoluments re- 
celved. That the surplus money tlien remaining, and thus shown, was in 
each said half year i)eriod, and immediately after said return was made, to 
wit, on the same day, paid Into the Treasury of the United States, or to the 
Subtreasurer of the United States, as was then directed by the Attorney 
General, and said surplus thus shown and accounted for and paid, was in 
eacla case recelved by the United States. 

"And the said interest recelved b.y the clerk In each said semiannual period 
earned and accrued as aforesald upon said items 'a' and 'b', and upon that 
portion of item 'c' above mentloned as fund 'd' was so earned and accrued 
before, and not after, the said fées and émoluments composing the said items 
had been so included In, and made the subject of said return, and had formed 
the basis of the computation and ascertalument of said surplus." 

The pleas (of the défendants, clerks of the District Court) further set out 
the court rules, which provide for the deposit by idaintiffs wlth the clerk, 
of the sum of S2.5, to be applied to the payment of accruing costs ; for the 
deposit by défendants ajjpearing separately, of the sum of 5*5 for the pay- 
ment of defendaut's costs that may accrue; for the recei])t by the clerk of 
moneys paid to be applied on judgments, subject to the clerk's right to take 
one per cent, tliereof as earnings of the office; for the aecountlug of Interest 
on sucli latter sums upon motion of a party, no such interest to be accounted 
for without the order of the court; for the repayment to original depositors 
of unexpended balances remaining in the clerk's Iiands after expiration of a 
speclfled time. The ploas proceed: 

"That said item 'e' was composed entirely of money paid to tlie clerk by 
litigants in said court, under and by virtue of said court rules above men- 
tioned, and for the purpose of being disbursed by the clerk. 

"To himself as fées or compensation allowed by law ; and to the marshal 
and other court officers as tlieir respective fées or compensation allowed by 
law; and to other persons, and for other purposes, connected wlth lltigatlou, 
as the same should be from time to time by said court directed. 

"That ail of the fées and émoluments, earned by the clerk, and to which 
he became entltled, to be paid and whicli he was paid out of said item 'c,' 
were by him included in and speclfled in his said resijective semiannual re- 
turns and reports as aforesaid. 

"That that portion of the money composing said item 'c' which was com- 
posed of said fées and compensation of the marshal, and other court officers, 
and said sums directed by the court to be paid to others, was ail, by the clerk, 
paid to those court officers entltled to the same, as, and when the same 
was by such officer earned, or was paid to such other person when and as 
the court directed the same to be paid to them, as the case might be, said 
portion being hereln called and referred to as fund 'e.' 
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"That the money, composing the residue of said item 'c,' otlier than fund 
'd' and fund 'e,' was by the clerk paid out to the persons depositing the same, 
or to their successors entitled thereto, under and by virtue of said court iTile, 
as and when the same was and beeame payable. 

"That of the said sum of money composing item 'c' that portion earned 
by, and paid to, the clerk as fées and émoluments earned by him as clerk 
(being fund 'd') was in each case ineluded in, and settled for, in the respec- 
tive semiannual returns as aforesaid." 

The goverument bas demurred to each plea, and ail of the cases are now 
before the court upon such demurrers. 

Elwood G. Godman, of Chicago, 111., and Garfield Charles, Asst. 
U. S. Attys. 

Geo. T. Buckingham, of Chicago, 111., for défendants. 

GEIGER, District Judge (after stating the facts as above). From 
the déclarations and pleas we may summarize that the funds, which 
we may term the "principal" received by the clerks and deposited in 
the banks and whereon the interest was earned, may be classified into : 
(a) Moneys deposited by litigants with the clerk subject to be disbursed 
to himself or to others as occasion may demand in the course of the 
litigation; (b) fées and émoluments earned by the clerk and paid 
to himself out of such last above specified deposits — and, as to such 
earned fées and émoluments, a semiannual account was rendered, the 
account being charged to himself, and against the same was credited 
the office expense, the compensation retainable ($3,500 per annum) 
and the surplus remaining, which latter was always paid to the govern- 
ment. 

To put it in another way, the interest moneys in question arose from 
bank deposits which were constituted from two sources : First, moneys 
deposited by litigants who, until such moneys were actually covered 
into fées payable by them, retained the bénéficiai interest or ownership 
therein ; and, secondly, the fées and émoluments, before a surplus was 
ascertained and paid over. 

What is the character or status, as between the government, the 
clerk, and the litigant, of the moneys received, upon which, when de- 
posited in the banks, the interest moneys arose, as stated? Are they 
public moneys whereof the clerk is trustée for the plaintifï govern- 
ment? This is the fundamental question whose answer, if affirmative, 
will sustain, if négative, will overrule, the demurrers. 

Exhaustive historical reviews of législation respecting fées of clerks 
of the fédéral courts are found in United States v. Hill, 120 U. S. 169, 

7 Sup. Ct. 510, 30 h. Ed. 627, United States v. Hill, 123 U. S. 681, 

8 Sup. Ct. 308, 31 L. Ed. 275, and United States v. Mason, 218 U.S. 
517, 31 Sup. Ct. 28, 54 L. Ed. 1133; and, in considering the question 
now presented, no purpose will be served by répétition thereof . It will 
suffice to note that, prior to 1841, clerks were under no obligation to 
render any account of fées or émoluments to the government. They 
retained ail revenues so coming to their hands. But in that and sub- 
séquent years the législation having the efifect of limiting their earn- 
ings was inaugurated and continued. The cases cited, and others, deal 
with the intent embodied in such législation, and, as will be seen, are 
persuasive in determining the status or character of the moneys or 
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revenues which now corne, as prior to such législation came, into clerks' 
hands in the discharge of officiai duties. 

It will be assumed that the plaintifï seeks recovery of the interest 
money in its own right; that the failure to account for and pay it to 
the government is assigned as a breach by the respective clerks of art 
officiai obligation to be discharged by them to the plaintiff ; that while^ 
as seen from the statement of facts, the défendant clerks hâve assumed 
obligations toward litigants respecting the disbursement of deposited 
moneys and the return to such litigants of any unexpended portion, no 
breach of any such obligation is assigned as a basis for institution of 
suit by the government on behalf of others; in other words, the plain- 
tiff seeks recovery of the interest moneys "as the property of the 
United States." So, too, it will be assumed that, if the revenues com- 
ing to the hands of the clerks are in truth public moneys, the property 
of the government, then any interest earned thereon, no matter vi^hen or 
how, rightfully foUows the principal or corpus, as an incident or in- 
crément, in no event subject to personal appropriation by the custodian 
of the principal. 

[ 1 ] Considering first the interest money as arising upon a f und in 
part constituted from deposits made by Htigants to be drawn against 
by the clerk for payment of fées as they accrue, certainly neither the 
clerk nor the government has any interest in such deposits, prior to 
proper appropriation for the uses intended, except to hold them. Even 
admitting for the time being that the fées when actually earned 
and paid are then public funds, the deposit made by a litigant to secure 
such payment is in no proper sensé a fund in or over which the gov- 
ernment has obtained the slightest proprietary interest or power of 
disposition. That interest and right is retained by the litigant, save 
only as he has surrendered it to the clerk to exercise by drawing^ 
against it in the défrayai of fées as and when, under the law, they ac- 
crue and are chargeable against the litigant. While the transaction 
in making the deposit under the rule may not technically be a bailment, 
the clerk, in the nature of things, stands as a sort of insurer for the 
return to the litigant of the deposit or such part thereof as shall not 
hâve been earned as fées either by himself or others for whose benefit 
it is made. Certainly the deposit is not made for the benefit of the 
government. The clerk, under the law, is required to account for fées 
earned whether they are paid or not; and the rule does not impress 
such deposit with the character of public moneys or revenues ; but is. 
a mère régulation for the protection of the clerk, to guaranty to him 
in advance, and as an administrative convenience in the discharge of 
his duties of and in the payment of moneys primarily receivable by him 
as his compensation. As indicated, if thèse court rules for deposits. 
were not in force, it would rest with the clerk to insist upon payment 
of each fee as it is earned, in advance. If he failed to coUect, but 
accounted for it as earned, the loss is his. His failure actually to 
collect the money from the litigant, while it might so resuit in loss to 
him, would not, if he accounted for it to the government, be a breach 
of any condition of his bond. So long, therefore, as the moneys de- 
posited by the litigant retain their status as a security deposit, the gov- 
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ernment has and can hâve no daim to any incrément thereof by way of 
interest. 

[2] Coming now to the character or status of the other constituent 
of the fund upon which the interest money in question arose — the 
moneys earned by the clerk as officiai fées and émoluments and which, 
pending the semiannual accounting and return were deposited in the 
banks. While it is true that in Beau v. Patterson, 110 U. S. 401, 4 
Sup. Ct. 23, 28 L. Ed. 190, the Suprême Court, upon an application 
for leave to docket an appeal, ruled that, under an act substantially 
like that governing district court clerks, the clerk of the Suprême 
Court could demand payment of certain fées in advance ; and declared 
that : 

"As the law now stands, the fées and émolument!? o£ the office (clerk of 
Suprême Court) belong to the government, subject only to the payment of 
the annual salary of the clerk, necessary clerk hire, and incidental expenses, 
and the clerk is the coUecting agent for the government ;" 

- — and while the Circuit Court of Appeals for the First Circuit, in 
United States v. Mason, 129 Fed. 742, 64 C. C. A. 270, adopted this ex- 
pression in considering certain items of a clerk's account as consti- 
tuting a "necessary expense" of his office; nevertheless, the question 
respecting the character or status of funds in the hands of a district 
court clerk prior to his semiannual accounting was directly presented 
in the récent case of United States v. Mason, 218 U. S. 517, 31 Sup. 
■Ct. 28, 54 L. Ed. 1133, supra; and the ruling therein is, in my judg- 
jïient, décisive of the présent cases. It involved the validity of an in- 
dictment charging a clerk of a District Court with embezzling funds 
in his hands ; and required answer to the concrète question whether, 
before a surplus of moneys in the clerk's hands was ascertained and 
required to be paid over, the funds received by him were public mon- 
leys of the United States. A négative answer is given, based, as the 
court says, upon considération of the "history of his (the clerk's) re- 
lation to thèse moneys and of the statutes which specifically defiine his 
rights and duties." Mr. Justice Hughes quotes the language found in 
United States v. Hill, supra : 

"The clerk of a court of the United States eoUects his taxable 'compensa- 
tion,' not as the revenue of the United States, but as the fées aud émolu- 
ments of his office, with the obligation on his part to account to the United 
States for ail lie gets over a certain sum which is flxed by law. This obliga- 
tion does not grow out of any 'revenue law,' properly so called, but out of a 
statute governing an ofîicer of a court of the United States." 

And proceeds : 

"But, for the reasons we hâve stated, even the duty to pay the surplus 
shown by the return or audit is not governed by the, statutes relatlng to em- 
bezzlement, which hâve been referred to in support of thèse counts. The 
amourit with which the clerk is chargeable upon his accounting is not the 
■public money' or 'the money or property of the United States' within the 
meaning of their provisions. The fées and émoluments are not received by 
the clerk as moneys or property belonging to the United States, but as the 
amount allowed to him for his compensation and office expenses under the 
statutes defining his rights and duties, aud, with respect to the amount pay- 
.able when the return is made, the clerk is not trustée, but debtor. Any othèr 
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vIew must ignore not only tlie practical construction wliicli tlie statutes gov- 
erning tlie office liave received, but tlieir clear inteut." 

[3] This language, it seems to me, leaves nothing further to be con- 
sidérée! except the suggestion made by plaintiff that the interest mon- 
eys, being received upon funds which came to and were in the clerk's 
hands by virtue of his office, should be considered and accounted for 
as émoluments. What test is afforded in determining whether a sum 
of money received by an officiai is an émolument of his office? Cer- 
tainly this : That the officiai do some act or perf orm some service pur- 
suant to the obligation or sanction of his office to or for the benefit of 
the one paying the money charged to be an émolument; that the one 
paying the money has the right to exact from the officiai the rendition 
of the service, and the officiai has the right to exact the money return 
■ — under officiai obligation or sanction of the particular office to which 
the émolument is claimed to attach. To put it in another way: The 
payment moves.to the officiai in considération of the rendition by him 
of some officiai act or service ; the officiai does the act or renders the 
service by virtue of his office. The officiai character of the act is his 
warrant for exacting the payment. 

Now, while it is true that the incumbency of the office of clerk by 
an individual, his receipt of moneys for fées, émoluments, or deposits 
by litigants, and the deposit thereof by the clerk in banks, ail concur in 
furnishing or creating the occasion through which he receives interest 
on the funds in the bank, yet he is not required, therefore cannot and 
does not deposit the funds in the bank upon an interest-paying basis 
by virtue of his officiai obligation; nor can or does he exact the in- 
terest from the banks under the sanction of officiai right or duty. 
Therefore such interest is not and cannot be an émolument. 

In this connection it is further urged by the government that, until 
the semiannual return is made, the moneys received by the clerk for 
fées, court costs, etc., belong "to the office of the clerk and not his in- 
dividual property." It is not possible that the "office" of clerk can be 
treated as an entity, apart from the government or the clerk, having a 
proprietary interest or title in or to the funds. If the contention be 
that, because the moneys are paid to and received by the clerk by vir- 
tue of his office and not individually, therefore they are not his indi- 
vidual property, the reply is aptly stated by Mr. Justice Hughes in the 
Mason Case: 

"Tliere lias tlius been establislied a distinct System with respect to the 
fées and émoluments of tlie clerks. Its features are to be explained by the 
history of the clerk's ofHce and the requirements of its coiivenient administra- 
tion. It is urged that the fées and émoluments are attached to the ofiice, and 
are received In an officiai capacity. The considération, however, does not 
aid the prosecution, for they were attached to the office before the statute of 
1841, wheu tliey belonged to the clerk without any duty * * • to account 
for * ♦ * them." 

This last observation suggests the query if, prior to the passage of 
thèse statutes, the clerk had deposited in the bank ail moneys received 
by him as clerk and had received interest on his daily crédit balance, 
could it reasonably be claimed that such interest money was an emolu- 
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ment of his office? It is my judgment, that, whatever effect thèse va- 
rious statutes may hâve, they do not hâve the effect of transforming 
into fées and émoluments, payments which, prior to their passage, 
were not fées and émoluments received for the discharge of officiai 
duties. They furnish no new tests for determining the character of 
funds received by the clerk. Nothing demonstrates this more clearly 
than United States v. Hill, supra, and the amendment to the statute 
which ensued the rendition of that décision. There, a clerk of the Dis- 
trict Court, by direction of the judge, rendered services by way of 
assistance in naturalization proceedings — the préparation of cases for 
hearing, examination of witnesses, and the like — for which he coUected 
compensation from the applicants. It was sought to compel him to 
account for the moneys thus received ; but, as the duties were held not 
to pertain to the office of clerk, he was not obliged to include them 
in his return. A law subsequently enacted by Congress declared 
such compensation subject to be accounted for as other fées and émolu- 
ments — doubtless to avoid the effect of the ruling referred to. 

The conclusion to be drawn from the Mason Case would therefore 
appear to be : That the statutes which hâve been passed since 1841 do 
not abolish, but on the contrary were and are intended fully to recog- 
nize and continue in force, the pre-existing System of compensating 
clerks of courts by means of fées and émoluments collected from per- 
sons who as litigants or otherwise are récipients of their officiai serv- 
ices; that the fundamental purpose of thèse statutes is (1) to place 
a limitation upon the aggregate amount of compensation which may be 
received by clerks through such system ; (2) to impose upon the clerks 
the obligation to pay to the government — of which they are officiais — 
the excess beyond such limitation ; (3) to provide the manner and 
means, semiannually. of reducing such obligation to concrète terms, by 
requiring returns, accounting and the like ; and (4) the manner and 
means of securing performance by the clerks of the statutory obliga- 
tion to pay the excess, if and when ascertained. This conclusion, and 
no other, is reconcilable with the Suprême Court's view that the clerk 
is not a trustée, but a debtor, of the government. Of course, when a 
clerk bas breached his obligation with respect to holding and properly 
disbursing moneys deposited by litigants, the power of the government 
as obligée in the bond given by the clerk, to sue on behalf of and 
vindicate the litigant's rights, cannot be denied. United States v. 
Abeel, 174 Fed. 12, 98 C. C. A. 50. That does not impress the amount 
sought to be recovered with the character of public revenues. The 
bond is given to secure the faithful discharge of the official's duties, 
whatever they may be and to whomever they may be owing; and the 
fact the government is obligée therein is of no importance save as a 
participation by it to make secure and effective the "distinct system" 
of having the features noted, viz., compensation of the clerk, not out 
out of public revenues, but by fées from litigants, with the obligation 
on the clerk to pay to the government the excess over a specified 
amount. 

The conclusion is that the demurrers must be overruled, and or- 
ders may be entered accordingly, in each of the nine cases. 
209 F.— 18 
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UNITED STATES v. UNION GAP IRR. CO. 

(District Court, E. D. Washington, S. D. August 23, 1913.) 

No. 199. 

1. Watees and Water Coueses (§ 145*) — Appropriation of Wateb i-ROJt 

STREAM — RiGHT TO CHANGE PoiNT OF DIVERSION. 

Wliile both by tlie common law and by statute in Washington an ap- 
propi'iator ot water from a stream has the right to acqulre water rights 
froui other persons and to change the point of diversion, such right is 
subject to the qualification that the change of use or of the point of di- 
version must not be permitted to injuriously atïect rights whicli hâve been 
lawfully acquired subséquent tp the appropriation. 

LEd. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 20 ; Dec. Dig. § 145.*] 

2. Waters and Wateb Courses (§ 145*) — SriT by Appropbiator to Protect 

RlGlITS — Injunction. 

Tlie United States, as an appropriator of water from tlie Yakima river 
for use in irrigation projeets, held entitled to an injunction to restrain 
défendant, as purchaser of other water rights in tlie river above, from 
so changing the use of such water and the point of diversion as to nia- 
terlally lessen the quantity at complainant's point of diversion, whicli it 
liad lawfully appropriated and requlred in carrying out its project and 
fulliiling its contracts. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 20; Dec. Dig. § 145.*] 

In Equity. Suit by the United States against the Union Gap Irriga- 
tion Company. Decree for complainant. 

Oscar Gain, U. S. Atty., and E. J. Farley, Asst. U. S. Atty., both 
of Spokane, Wash., and E. W. Burr, Spécial Asst. U. S. Atty., of 
North Yakima, Wash., for plaintiff. 

Allen & Wilson and Henry J. Snively, ail of North Yakima, Wash., 
for défendant. 

RUDKIK, District Judge. It appears from the bill of complaint in 
this case that the plaintifï has examined, surveyed, located, and has 
now in active opération extensive irrigation Works for the storage, 
diversion, and development of water for the réclamation of arid and 
semiarid lands in Yakima county, under Réclamation Act of June 
17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. St. Supp. 1911, p. 662); 
that the plaintifï has availed itself of the provisions of the act pf the 
Législature of the state of Washington, entitled, "An act relating to 
the appropriation of waters of the state for irrigation purposes, grant- 
ing to the United States the right to exercise the power of eminent 
domain in acquiring lands, water and other property for rights of 
way, and for réservoirs and other irrigation works, granting to the 
United States certain rights in state lands and in the waters of the 
state, relating to water users' associations, and declaring an emergen- 
cy," approved March 4, 1905 (Laws of 1905, p. 180), and by virtue 
thereof did, on the lOth day of May, 1905, appropriate ail of the un- 
appropriated waters of the Yakima river, and has appropriated large 
quantities of water in Yakima county, which are being distributed, 

■ •For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. UNION GAP IRB. CO. 275 

stored, and developed; that immediately thereafter the plaintiff began 
work upon, and now bas in opération, in process of construction and 
in contemplation, irrigation projects which, when completed, will re- 
quire ail of the waters of the Yakima river so appropriated for irri- 
gation purposes, which projects will be completed as rapidly as the 
lands under them can be prepared for irrigation ; that on the 25th day 
of November, 1905, the plaintifï and the Fowler Ditch Company en- 
tered into a certain contract whereby the ditch company relinquished 
to the plaintifï ail its rights in and to the waters then claimed and own- 
ed by it in the Yakima river, save and except 23 cubic feet per second 
during the months from April to August, inclusive, of each year, 16 
cubic feet per second during the month of September of each year, and 
12 cubic feet per second during the month of October of each year; 
that the défendant herein, prior to the 23d day of May, 1906, succeeded 
to ail the right, title, and interest of the Fowler Ditch Company in 
and to the waters reserved by the foregoing contract; and on said 
last-mentioned date the plaintiff and the défendant entered into a fur- 
ther contract, whereby the défendant surrendered, yielded up, and 
abandoned ail claims and rights to any waters in the Yakima basin 
save and except 28 cubic feet per second during the months from 
April to August of each year, 19 cubic feet per second during the 
month of September of each year, and 14 cubic feet per second during 
the month of October of each year, in addition to the amounts re- 
served to the Fowler Ditch Company under the contract first above 
mentioned ; that, notwithstanding the terms and conditions of the fore- 
going contracts, the défendant has heretofore appropriated, diverted, 
and used large quantities of water in excess of the amounts to which 
it is entitled, and thereby entailed great damages upon the plaintiff, 
and threatens to continue so to do; that if such diversion is contin- 
ued, great and irréparable damage and in jury will ensue to the plain- 
tiff, in that a vast number of acres of arid and semiarid land in Yaki- 
ma county are being furnished by plaintiff with water from the Yaki- 
ma river for irrigation, domestic, and other, purposes, by reason 
whereof said lands, which without water are valueless, hâve been ren- 
dered highly productive, and support and maintain a large number 
of people; that no other source of water supply exists ; that plaintiff 
has entered into contracts to so furnish water to a large number of 
persons, which is constantly increasing; that the amovmt of water 
available to the plaintiff, exclusive of the amounts to which the de- 
fendant is justly entitled to use under the foregoing contracts, is no 
more than sufficient to supply the water which the plaintiff has ob- 
ligated itself to deliver; that if the défendant diverts and uses more 
than its share of water, as aforesaid, the plaintiff's supply of water 
will be diminished to such an extent that it will be unable to fulfill 
its obligations, and will be prevented from furnishing such persons 
with water in sufficient quantities to adequately and properly irrigate 
their lands; that if a failure of water ensues during the irrigation 
season, growing crops will be destroyed and rendered totally value- 
less ; and that the plaintiff is remediless at law. The relief sought is 
an injunction against the unlawful, unauthorized, and excessive di- 
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version. The answer substantially admits the allégations of the bill, 
denying only that the plaintiff did, on the lOth day of May, 1905, ap- 
propriate ail the unappropriated waters of the Yakima river, that the 
plaintiff will be injured by the diversion of water by the défendant, 
or that there is not sufficient water in the river to supply the needs of 
the plaintiff outside of and in addition to the water diverted by the de- 
fendant, The answer then avers that the West Side Irrigation Com- 
pany, a corporation, is the owner of and entitled to use 80 cubic feet 
of water per second of time from the Yakima river in Kittitas coun- 
ty; that on the 22d day of June, 1889, one L. F. Ellison entered into 
a contract with that company, whereby he was granted water for irri- 
gation purposes on a certain tract of land then owned by him, not ex- 
ceeding 500 inches, measured according to the custom of miners un- 
der a 6-inch pressure ; that the waters thus granted were used by Elli- 
son for irrigation purposes from the date of this contract until the 
27th day of March, 1909, and that on said last-mentioned date the de- 
fendant succeeded to ail the rights of Ellison under the contract ; that 
on the 5th day of June, 1886, one Younger appropriated 1,000 inches 
of water from the Yakima river in Kittitas county; that one Taylor 
was the owner of a one-fifth interest in the waters so appropriated. 
and used the same for irrigation purposes until the ISth day of March, 
1909; that on the latter date the défendant succeeded to ail the right, 
title, and interest of Taylor in and to the waters so appropriated, and 
that during the year 1911 the défendant changed the point of diver- 
sion of said waters from the points of original diversion in Kittitas 
county to the head gâte of the Fowler ditch in Yakima county, in the 
mode prescribed by law. 

The rights acquired from Ellison and Taylor, or more particularly 
the right of the défendant to change the point of diversion of thèse 
waters from Kittitas county to Yakima county, is the mxain question 
at issue, The right of the plaintiff to maintain this suit is beyond 
question. Aside from any rights it may bave acquired under the légis- 
lative act of 1905, it acquired by purchase from the Washington Irriga- 
tion Company, on the 23d day of June, 1906, the Sunnyside Canal, 
having its intake below Union Gap in Yakima county, together with 
an appropriation of 1,000 cubic feet of water per second of time, 
made by the Northern Pacific, Yakima & Kittitas Irrigation Company 
on the 22d day of April, 1891, and it has a manifest right to protect 
this appropriation and the rights acquired thereunder by injunction. 
It further appears from the testimony, to my satisfaction, that for a 
number of years last past, during the months of July, August, and 
September, there has been a shortage of water in the river at the in- 
take of the Sunnyside Canal, so that the government and its predeces- 
sor in interest could not avail themselves of the full amount of their 
appropriation, or of ail the water to which they were entitled. This 
fact is so notorious that the court might perhaps take judicial notice 
of it, but in any event it is fully supported by the testimony. 

[1, 2] The right of the défendant to acquire water rights from oth- 
er parties, and to change the point of diversion, is recognized by the 
common law and by statute in this state, but the right is subject to the 
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important qualification that the change of use or of the point of di- 
version must not be permitted to injuriously affect rights which hâve 
been lawfully acquired subséquent to the appropriation. That the 
change of the point of diversion in this case to the f uU extent claimed 
will injuriously affect the rights of the plaintiiï does not, in my opin- 
ion, admit of doubt or question. For a period of about 20 years prior 
to its acquisition by the défendant the Ellison water right was used on 
a tract of from 20 to 30 acres of gravelly land on or near the west 
bank of the Yakima river, in Kittitas county. The land was irrigated 
by flooding, and could be irrigated in no other practical way. The 
entire 500 inches was thus used three or four times each season for 
a period of perhaps a week each time, or not exceeding 30 days in ail. 
The remainder of the time the water was permitted to flow down the 
canal of the West Side Irrigation Company, and was subject to use by 
the Company or its patrons. The Taylor water right was used on simi- 
lar land, and in the same way, but the quantity used was less and the 
period of use longer, perhaps continuously throughout the irrigation 
season. That a large percentage of the water thus used found its way 
back into the river, and was subject to diversion and appropriation by 
others is self-evident. What portion found its way back, or what 
portion will find its way back from the présent place of use, cannot be 
foretold with any degree of certainty, but it can safely be said that a 
much greater percentage of this 700 inches of water found its way 
back into the river from the place of use in Kittitas county than will 
possibly find its way back from the présent place of use, and this alone 
is fatal to the right to change the place of diversion against the pro- 
test of other parties who hâve acquired rights in the stream. Hague 
v. Nephi Irr. Co., 16 Utah, 421, 52 Pac. 765, 41 L. R. A. 311, 67 Am. 
St. Rep. 634; Hard v. Boise City Irr. & Land Co., 9 Idaho, 589, 76 
Pac. 331, 65 L. R. A. 407; Southern Cal. Irr. Co. v. Wilshire, 144 Cal. 
68, 77 Pac. 767 ; Baer Bros. Land & Cattle Co. v. Wilson, 38 Colo. 
101, 88 Pac. 265; Williams v. Altnow, 51 Or. 275, 95 Pac. 200, 97 
Pac. 539 ; Head v. Haie, 38 Mont. 302, 100 Pac. 222 ; 40 Cyc. 720, 
and cases cited. 

It was suggested in argument that the West Side Irrigation Com- 
pany is entitled to 80 cubic feet of water per second of time as against 
the plaintifi^, and that the défendant claims its rights through mesne 
conveyances from that company, and this in a measure is true, but 
there is nothing in the record to indicate that the défendant bas any 
other or greater rights than had its predecessor in interest. Certainly 
Ellison never asserted or enjoyed any other or difïerent rights than 
I hâve already indicated, and the défendant as his successor in inter- 
est occupies no better position. The mère permissive user of the 
water for the brief period since the transfer confers no right in law. 

The only remaining question in the case is the relief to which the 
plaintifl: is entitled. The government, like an individual, can appro- 
priate only so much water as it applies to bénéficiai uses, and can only 
restrain a diversion which opérâtes to its préjudice. Under the testi- 
mony in the case I am inclined to the opinion that the diversion of 
the amount of water claimed by the défendant will work no préjudice 
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to the plaintiff until the Ist day of July each year, and that it will 
thereafter. A decree will accordingly be entered perpetually enjoin- 
ing the défendant from diverting from the Yakima river into the 
Fowler ditch any waters claimed under the Ellison and Taylor pur- 
chases from and after the Ist day of July of each year. 



BLUE POINT OYSÏER CO. v. HxVAGEXSON et ux. 

(District Court, W. D. Wasliington, S. D. Noveuiber 21, 1913.) 

Nos. 1,705-1,710. 

1. Specific Performance (§ 75*) — Contracts Enforceable — Contkacts for 

COiN'TINUOUS ACTS DURING LONG PERIOD. 

A court of equity will not decree specific performance of contracts by 
which owners of oyster beds agrée to sell to the other party their entlre 
production for a term of 20 years at a stated price per sack in the shell, 
with provisos that they shall sell to no one else, and respecting the quality 
of the oysters and the quantity whlch each sack shall contaiu wheu 
shelled, for the reason that the character of the obligations are sucli that 
continuous supervision of the court would be required during the term of 
the contracts, and for the further reason that complainant has a complète 
and adéquate remedy at law ; oysters of the quality named having an as- 
certainable market value. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 210 ; 
Dec. Dig. § 75.*] 

2. Equity (§ 41*)— Jukisdiction — Granting Légal Relief. 

Where a court of equity is without jurisdietion to grant the relief 
prayed for in a suit, it will not grant relief which may properly be ob- 
tained in an action at law. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 116-118 ; Dec. Dig. 
§ 41.*] 

In Equity. Suits by the Blue Point Oyster Company against B. 
Haagenson and Jane Doe Haagenson (whose true name is unknown),, 
his wife, against Rasmus Matre and another, against Eli Rockey and 
wife, against the Olsen Oyster Company and others, against John A. 
Fosse and others, and against William Griener and wife. Causes 
transferred to law docket. 

Frank H. Kelley, of Tacoma, Wash., and John M. Pipes, of Port- 
land, Or., for complainant. 
Welsh & Welsh, of South Bend, Wash., for défendants. 

CUSHMAN, District Judge. Five suits are brought by complain- 
ant, an Oregon corporation, engaged in the business of buying and 
selling oysters, against certain citizens and résidents of Washington, 
oyster growers, for the specific performace of certain contracts. The 
suits and separate contracts, upon which they are based, differ in no 
material respect. The contracts were ail made in October and Novem- 
ber, 1909. 

The contract in one of thèse suits provides : 

"This agreement, made and entered into this 20th day of October, 1909, be- 
tween EU Rockey of Bay Center, party of the first part, nnd Blue Point Oys- 

•For other cases see Bame topîc & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BLUE POINT OYSTEB CO. V. HAAGENSON 279 

ter Company, a corporation, of Portland, Oregon, party of the second part, wit- 
nesseth : That, whereas, party of the flrst part Is the owner of certain oyster 
beds on Willapa Bay, state of Washington, of about 123 acres in extent, and 
is now engaged in cultivating and raising what are commonly known as 'native 
oysters ;' and whereas, party of the second part is engaged in the business of 
dealing in and selling oysters at Wholesale, and has spécial facilities for hand- 
ling and marketing oysters in large quantities : Now therefore, party of the 
flrst part for and in considération of the covenants and agreements herein- 
after contalned and to be performed by party of the second part, does hereby 
«ovenant and agrée to and with party of the second part, that party of the 
second part shall hâve the sole and exclusive rlght to purehase ail of said 
'native oysters' raised and cultlvated in or on said oyster beds, and the entire 
output and product of same, except what he shall use in and through his oys- 
ter house at South Bend, Wash. ; said right and privilège to extend and con- 
tinue for the period of twenty (20) years f rom the date of thèse présents. 

"And party of the first part does eovenant and agrée to and wlth party of 
the second part, that he, party of the first part, will not during said period 
of twenty years either direetly or Indlrectly sell, or offer to sell, any of said 
native oysters raised or cultivated in or on said oyster beds to any person, firni 
or corporation other than party of the second part. 

"Party of the second part for and in considération of the covenants and 
agreements herelubefore contained and to be kept and performed by party of 
the flrst part, does hereby eovenant and agrée to and with party of the first 
part, that party of the second part will for the period of twenty years fol- 
lowlng from the date of thèse présents, purehase of party of the flrst part 
ail native oysters raised or produced in or on said oyster beds now owned 
by party of the first part, paylng therefor to party of the flrst part the sum 
of two and 75/100 dollars ($2.75) per sack of 100 pounds in shell ; said oysters 
to be good, merchantable oysters and of standard quality, and each sack shall 
contaiii not less than eight (8) quarts of oysters, including natural juice when 
shelled. Provided, however, that the annual increase of yield of said beds 
shall not exceed ten (10%) per cent, of that of the preceding year, unless how- 
ever, the parties hereto mutually agrée thereto, and shall détermine the ex- 
tent or amount of such excess, and if the said parties cannot so mutuall.v 
agrée, then said increase shall never exceed said ten per cent, of the preced- 
ing year. Ail payments hereunder to be made on the lOth day of the succeed- 
Ing month, providing statements are in three days prlor. 

"And it is further agreed by and between the parties that ail of said oysters 

shall be delivered by party of the flrst part f. o. b. at the town of , state 

of Washington. 

"And It is further agreed and stipulated by and between the parties herèto, 
that if party of the second part shall fail or negleet to make prompt payment 
for ail oystei's shipped to it under tliis contract, then, party of the first part 
may at his option déclare this contract termlnated and the same shall be held 
as uull aud void. 

"And it is further agreed that should any of the sacks of oysters be foimd 
to contain more than eIght quarts of oysters then in that event ail oysters in 
addition to the said eight quarts shall be paid for at the rate of 34% cents 
for each and every quart over the said eight quarts. 

"In witness whereof the parties hereto hâve hereunto set their hands and 
seals in duplicate the day and year first above written." 

Fotlr of the five contracts were subsequently modified, allowing the 
défendants to sell otherwise than to complainant until June 1, 1910. 
The complainant allèges that oysters, such as those produced upon the 
défendants' lands, at the time the contracts were made, had a market 
price of $2.75 per sack, and that, by the latter part of 1910, they were 
worth $5 per sack in the market. In June, 1910, the complainant noti- 
fied each of the défendants : 

"We will be ready by July Ist to handle ail the oysters you will hâve, as 
per our agreement." 
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AU of the défendants refused to furnish coniplainant oysters there- 
after. Several, if not ail, of the défendants hâve been selling oysters 
to others than coniplainant since June, 1910. In December, 1910, thèse 
suits were begun. Complainant allèges damage, in each suit, in excess 
of $2,000. The défendants admit the contracts, but contend that they 
were subsequently abrogated by oral agreement between the parties; 
that the contracts are unenforceable as against public policy, as con- 
trary to the provisions of the first and second sections of the Sherman 
Act, and as void under the state Constitution prohibiting monopolies. 
Défendants deny complainant's allégation that it has not an adéquate 
remedy at law. 

Complainant relies upon the following authorities : Ore. Steam Nav. 
Co. V. Winsor, 20 Wall. 64, 22 L. Ed. 315 ; Fisheries Co. v. Lennen et 
al. (C. C.) 116 Fed, 217; Harrison v. Glucose Sugar Réf. Co., 116 
Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915 ; Robinson v. Suburban Brick 
Co., 127 Fed. 804, 62 C. C. A. 484; Anderson v. U. S., 171 U. S. 
604, 19 Sup. Ct. 50, 43 L. Ed. 300; Cincinnati Packet Co. v. Bav, 200 
U. S. 179, 26 Sup. Ct. 208, 50 L. Ed. 428; Chicago, etc., R. Co. v. 
Pullman, etc.. Car Co., 139 U. S. 79, 11 Sup. Ct. 490, 35 L. Ed. 97; 
U. S. Consol. S. R. Co. v. Griffin Skelly Co., 126 Fed. 370, 61 C. C. A. 
334; Standard Oil Co. v. U. S., 221 U. S. 1, 31 Sup. Ct. 502, 55 E. 
Ed. 619, 34 L. R. A. (N. S.) 834, 25 Ann. Cas. 734, with extended 
note; U. S. v. Du Pont de Nemours (C. C.) 188 Fed. 127; Bigelow 
V. Mining Co., 167 Fed. 721, 94 C. C. A. 13; Trenton Pot. Co. v. 
Oliphant, 58 N. J. Eq. 507, 43 Atl. 723, 46 E. R. A. 255, 78 Am. St. 
Rep. 612; Lanyon v. Garden, etc., Sand Co., 223 111. 616, 79 N. E. 
313, 9 L. R. A. (N. S.) 446; Whitwell v. Continental Tob. Co., 125 
Fed. 454, 60 C. C. A. 290, 64 L. R. A. 689; Harbison-Walker Re- 
fractories Co. v. Stanton, 227 Pa. 55, 75 Atl. 988; Wood v. Seattle, 
23 Wash. 1, 62 Pac. 135, 52 L. R. A. 369; Fonotipa, Ltd., v. Bradley 
(C. C), 179 Fed. 959; Phillips v. lola Cément Co., 125 Fed. 593, 61 
C. C. A. 19; Hopkins v. U. S., 171 U. S. 578, 19 Sup. Ct. 40, 43 
L. Ed. 290; Davis v. A. Booth & Co., 131 Fed. 31, 65 C. C. A. 269; 
Whitwell V. Con. Tob. Co., 125 Fed. 454, 458, 60 C. C. A. 290, 64 E. 
R. A. 689; Loewe v. Lawlor (C. C.) 148 Fed. 924; Pocahontas Co. v. 
Powhatan Co., 60 W. Va. 508, 56 S. E. 264, 10 L- R. A. (N. S.) 268, 
116 Am. St. Rep. 901, 9 Ann. Cas. 667; Slaughter v. Thacker Coal 
Co., 55 W. Va. 642, 47 S. E. 247, 65 L. R. A. 342, 104 Am. St. Rep. 
1013, 2 Ann. Cas. 335 ; Texas Co. v. Central Fuel Oil Co., 194 Fed. 
1, 114 Fed. 21; Curtis Bros. Co. v. Catts, 72 N. J. Eq. 831, 66 Atl. 
935 ; Gloucester Isinglass & Glue Co. v. Russia Cément Co., 154 Mass. 
92, 27 N. E. 1005, 12 L. R. A. 563, 26 Am. St. Rep. 214; Equitable 
Gas Light Co. v. Baltimore Coal Tar & Mfg. Co., 63 Md. 285; Riden- 
baugh V. Thayer, 10 Idaho, 662, 80 Pac. 229. 

Défendants rely upon the following authorities : Cravens v. Carter- 
Crume Co., 92 Fed. 479, 34 C. C. A. 479; Finck v. Schneider Granité 
Co., 187 Mo. 244, 86 S. W^ 213, 106 Am. St. Rep. 452; Citizens' h. H. 
& P. Co. v. Montgomery L. & W. P. Co. (C. C.) 171 Fed. 553 ; Stewart 
v. Stearns & Culver Lbr. Co., 56 Fia. 570, 48 South. 19, 24 L. R. A. 
(N. S.) 649; Pacific Factor Co. v. Adlef, 90 Cal. 110, 27 Pac. 36, 
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25 Am. St. Rep. 102; U. S. v. E. C. Knight Co., 156 U. S. 1, 15 
Sup. Ct. 249, 39 L. Ed. 325; Chesapeake & Fuel Co. v. U. S., 115 
Fed. 610, 53 C. C. A. 256; Santa Clara Valley Mill & Lbr. Co. v. 
Hayes, 76 Cal. 387, 18 Pac. 391, 9 Am. St. Rep. 214; S. J. Tribolet v. 
U. S., U Ariz. 436, 95 Pac. 85, 16 L. R. A. (N. S.) 223 ; Ellis v. Inman 
P. & Co., 131 Fed. 182, 65 C. C. A. 488; U. S. v. Jellico Mt. Coal & 
Coke Co. (C. C.) 46 Fed. 432, 12 L. R. A. 753 ; Montague & Co. v. 
Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608; U. S. v. 
E. C. Knight Ce, 156 U. S. 1, 15 Sup. Ct. 249, 39 h. Ed. 325; 
Wheeler-Stenzel Co. v. Nat. Window Glass Jobber's Ass'n, 152 
Fed. 864, 81 C. C. A. 658, 10 L. R. A. (N. S.) 972; Pingrey, 
Extraordinary Indus. & Interstate Contracts, §§ 320, 321, 330, 331 ; 
20 Am. & Eng. Enc. (2d Ed.) 856-857; Rutland Marble Co. v. Ripley, 
77 U. S. (10 Wall.) 339, 19 L. Ed. 955 ; Elec. L. Co. v. Mobile & S. H. 
R. Co., 109 Ala. 190, 19 South. 721, 55 Am. St. Rep. 927; Starnes 
V. Newsom, 1 Tenn. Ch. 239; Borner Bros. v. Canaday, 79 Miss. 222, 
30 South. 638, 55 L. R. A. 328, 89 Am. St. Rep. 593 ; Gen. Elec. Co. 
V. Westinghouse, etc., Co. (C. C.) 144 Fed. 458 ; Berliner Gramophone 
Co. V. Seaman, 110 Fed. 30, 49 C. C. A. 99; Grape Creek Coal Co. 
V. Spellman, 39111. App. 630; Marks v. Gates, 2 Alaska, 527; Stanton 
V. Singleton, 126 Cal. 657, 59 Pac. 146, 47 L. R. A. 334; Lone Star 
Sait Co. V. Texas S. L. R. Co., 99 Tex. 434, 90 S. W. 863, 3 L. R. A. 
{N. S.) 829; Taussig v. Corbin, 142 Fed. 660, 72 C. C. A. 656; 2 
High on Injtmctions (4th Ed.) p. 10961, par. 1109. 

[1] The first question to be determined is whether complainant has 
established a right to relief in a court of equity. The description of 
the land in the contracts is so uncertain that, ordinarily, spécifie per- 
formance would not be decreed. 36 Cyc. 592. In thèse cases that 
obstacle has been removed, as the answers disclose by particular de- 
scription a portion, at least, of the lands contemplated. There are 
allégations in the answers in aid of equity jurisdiction. Thèse alléga- 
tions are made to establish the défense that the contracts are in re- 
straint of trade, but the parties will not be able, by their allégations 
or admissions to confer jurisdiction upon a court, over a subject-mat- 
ter not warranted. 

Spécifie performance will not be decreed in thèse causes by reason 
of the character of the obligations and the exacting and continuons su- 
pervision of the court which would be necessary to enforce its decree. 
Such supervision on the part of the court would be required to déter- 
mine whether the oysters tendered by défendants to complainant were 
up to the "requirements" of the contract; whether they ran eight 
quarts to the bushel ; if over, how much over, and, if complainant 
alleged défendants were selling to others, to ascertain whether or not 
they were, in fact, selling from the lands described, or oysters above 
or below the grade required by the contract. 

Further, it is a matter of common knowledge that, in the native 
oyster trade, the oysters are disposed of by the sack in the shell. The 
contracts in question contemplate this. The court's supervision would 
be required in order to détermine, by sample or otherwise, whether 
the oysters tendered would "open up" eight quarts to the sack. 
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Marble Co. v. Ripley, 77 U. S. (10 Wall.) 339, 19 L. Ed. 955; 36 Cyc. 
576, 587. 

The holding in the case of Texas Co. v. Central Fuel Oil Co., 194 
Fed. 1, 114 C. C. A. 21, is not opposed to the conclusion reached. 
That décision was on demurrer. Ail the allégations were conceded. 
A simple contract for tak;ng 700,000 barrels of crude oil was involved. 
The suit disclosed spécial equities in that the défendant was insolvent, 
and that complainant had gone to great expense in building pipe lines 
to the oil wells of the défendant, which pipe lines would be worthless 
unless spécifie performance was decreed. Such equities do not appear 
in the présent cases. 

The equities urged in thèse cases, as warranting a decree for spécifie 
performance, are that the oysters raised in the particular locality in 
which thèse lands are situated hâve a peculiar flavor, and other char- 
acteristics which make them a distinct article of commerce, not obtain- 
able elsewhere. It may be that they difïer slightly in certain char- 
acteristics from other native oysters of the Pacific Coast. There is 
no évidence of any broken contracts because of the tendering of oys- 
ters grown elsewhere in the state, in lieu of oysters from Willapa 
Harbor, where thèse lands are situated, There is no différence, work- 
ing such a préjudice as to require a decree of spécifie performance 
to protect complainant in its substantial rights ; nor such that damages 
would not afiford ample relief. 

Spécifie performance has in many cases been decreed where cor- 
porate stock, the market value of which could not be determined, was 
the subject of contracts. 36 Cyc. 560, 567. But the bills in thèse 
cases set out that the market priée of oysters, such as those raised on 
the lands in question, was, at the time the contracts were made, $2.75, 
and, at the time the suits were brought, $5 per sack. 

Complainant allèges that there has been damage sustained in excess 
of $2,000 in each case, and it is therefore apparent that an action at 
law is adéquate for any past breach of the contracts. There is no 
ground to apprehend that it will be more difficult in the future to dé- 
termine the market value of those oysters than in the past. 

It is further urged that, if complainant is relegated to its remedy at 
law, it will require a multiplicity of suits. Section 723 of the Revised 
Statutes (volume 4, Fed. Stat. Ann., p. 530 [U. S. Comp. St. 1901, 
p. 583]) which section was substantially re-enacted in section 267 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1163 [U. S- 
Comp. St. Supp. 1911, p. 237]) provides: 

"Suits in equlty shall not be sustained in either of the courts of tlie United 
States in any case where a plain, adéquate, and complète remedy niay be had 
at law." 

To warrant the interposition of a court of equity, the remedy af- 
forded by it must be more adéquate, or more complète than that at law. 

The contracts involved in thèse suits hâve 16 years yet to run, and 
give complainant the right to purchase oysters produced by défendants 
on said lands. If it was probable that any decree that could be f ramed 
in thèse cases would leave no chance for future honest disagreement 
between the parties over what constituted a compliance, and if the 
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decree could be enforced once for ail time, it might plausibly be eon- 
tended that the remedy in equity was more complète than that at law, 
and that a multiplicity of suits would be avoided. But, as above 
pointed out, it is clear that constant supervision of the court would be 
required over the full period covered by the contracts. The court's 
power would, if equity assumed jurisdiction, nominally be exercised in 
the présent suit, yet, so far as the completeness and adequacy of the 
remedy is concerned, the several proceedings, resulting in the présent 
cases, would, in ail probability, be as numerous and burdensome as 
^eparate suits at law. The foregoing would be true, even if it were 
conceded that suits at law, at récurrent intervais, will be required, 
which concession is not necessary. 

[2] Upon the hearing, the court was asked by complainant, in the 
event that it should find that the complainant was not entitled to spé- 
cifie performance, to assess its damages. This will not be done, for 
to do so, after the conclusion reached, would be to refuse jurisdiction 
in equity and exercise it in the same case. 

The case of Cartwright v. Southern Pacific Co., 206 Fed. 234, re- 
cently decided by the United States District Court in Oregon, is not an 
authority to the contrary. That was a case to enjoin the défendant 
from maintaining certain dikes in the Willamette river, which changed 
the channel of the stream, throwing the current against complainant's 
land. The court found that a decree requiring the abatement of the 
obstacle would be no benefit to the plaintiff, but a substantial injury 
to the défendant, and therefore, while finding for the complainant, 
denied the injunctive relief prayed, stating; 

"The only question in tlie case, therefore, Is one of damases. I hâve been 
in doubt whether, iinder the circumstances stated, the plaintifC's remedy is at 
law or in equity, and whether the court should proceed to assess the damages 
or transfer the cause to the law side of the court, as provided in equity rule 
22, * * * but hâve concluded that, inasmueh as the jurisdiction of a court 
of equity was properly invoked to conipel the removal of the dykes or dams, 
if the facts warrant (Morton v. OreRon Short Line, 48 Or. 444 [87 Pac. 151. 
1046, 7 L. R. A. (N. S.) 344, 120 Am. St. Rep. 827]), it will retain this suit for 
the adjudication of the entire matter in controversy, although it uiay not be 
able to grant the entire relief demanded (TJ. S. v. Bernard, 202 Fed. 728 [121 
■C. O. A. 190])." 

The court expressly found that the jurisdiction of a court of equity 
had been properly invoked to compel the removal of the dikes. 
The causes will be transf erred to the law side of the court. 



TJNITED STATES v. ERIE R. CO. 

(District Court, W. D. New York. July 11, 1913.) 

1. Carriers (§ 100*) — Tariff Schedules — Demurbage — Notice of Abrival of 
Cars. 

L'nder a tariff schedule of a railroad Company requiring the payment 
of demurrage after 24 hours on the arrivai of cars at their destination 
and notice to the consignée, where cars were to be dellvered at the yards 
of the Company for reconsignment, a notice of their arrivai at such yards, 

•For other cases see same topic & | numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wlthout more particular desigmition, is sufficient, and demurrage is assess- 
able after 24 hours from the glving of tlie notice. 

lP;d. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 427-43.3 ; Dec. 
Dig. § 100.*] 

2. Carkiebs (§ 38*) — Ikïeksiate Commerce Act — Indictment for Violation — 

sueficiency. 

An Indictment cliarging a railroad company vvith violation of Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 (U. S. Comp. St. 1901,, 
p. 315(i), as amended by Act June 29, 1906, c. 3591, § 2, 34 Stat. 580 (U. 
S. Conip. St. Supp. 1911, p. 1289), by falling to observe its tariff scliedule 
as to denuirrage, ketd sufflcleut wliere it charged tliat for a period of two 
years défendant delivered coal to a particular consignée without assessing 
demnrrage accrued or keeping records of demurrage charges, wliile as to 
other sbippers and consignées It made and collected such charges and kept 
such records. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 84-87 ; Dec. Dig. 
§ 38.*] 

3. Carriers (§ 32*) — Interstate Commerce Act — Construction. 

The provision of Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 
Stat. 380 (U. S. Comp.. St. 1901, p. 3156), as amended by Act June 29, 
1906, c. 3591, § 2, 34 Stat. 586 (U. S. Comp. St. Supp. 1911, p. 1289), pro- 
liibitlng an Interstate carrier from extending to any shlpper or person 
any privilèges or facillties "in the transportatlon of passeugers or prop- 
erty" except such as are specified in its tarlffs, relates solely to trans- 
portatlon privilèges and facillties, and does not apply to such as may be 
extended to a consignée after the shipment has reached its destination. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

Criminal prosecution by the United States against the Erie Railroad 
Company. On demurrer to indictment. Overruled except as to count 
51. 

John Lord O'Brian, of Buffalo, N. Y., U. S. Atty. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (Adelbert 
Moot and George Brownell, both of Buffalo, N. Y., of counsel), for 
défendant. 

HAZEL, District Judge. [1] The défendant, the Erie Railroad 
Company, organized and existing under and by virtue of the laws of 
New York, has been indicted for f ailure to observe its tariff in violation 
of the Interstate Commerce Act of February 24, 1887, as amended by 
the Act of June 29, 1906. The indictment contains 51 counts; the first 
50 counts charging in effect that the défendant company at the times 
specified failed strictly to observe its demurrage tariff published and 
filed as required by law, and the fifty-first count charging the giving to 
the consignée of privilèges and advantages not mentioned in its tariff 
and schedule. The défendant has demurred to the indictment, con- 
tending that the first 50 counts are insufficient in law, as it is not alleged 
therein that any demurrage ever accrued. The spécifie objection is 
that it is not averred that the coal cars were placed for delivery at a 
particular point on the tracks designated by the consignée, and that 
it is not stated whether the cars were to be unloaded by the défendant 
or by the consignée ; and it is argued, inter alia, that a simple notifica- 
tion to the consignée of the arrivai of the cars at the East Buffalo 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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freight yards of the défendant company does not entitle the latter to 
exact demurrage. 

An inspection of the indictment, however, makes clear that the con- 
signée contracted for the transportation of coal from Carbondale, Pa., 
and other points, to the East Buffalo freight yards of the défendant 
company for reconsignment, and was seasonably apprised of the ar- 
rivai of the shipments at that place. It is then charged that the cars 
were detained beyond the fuU period allowed by the tariff, but that 
demurrage was not assessed or coUected by défendant within 30 days 
thereafter. The tariff and schedule, establishing demurrage charges 
of $1 per day a car from the receipt of notice by the consignée until 
the cars are released, do not particularize the manner of delivery or the 
place of unloading, and, as the shipment of coal was for reconsignment, 
it was obviously unnecessary in this case to use more spécifie language 
as to such matters. Though it is a common practice for railroad com- 
panies to deliver freight at particular places on their Unes, at piers, 
wharves, private sidings, or points Connecting with lines of other car- 
riers, yet, as the commodity in question was concededly to be recon- 
signed, the rule of personal delivery, emphasized by varions citations in 
defendant's brief, has no application. Hutchinson on Carriers, §§ 
341-370. I think it is the law that a consignée is bound by the desti- 
nation given at the beginning of the journey, and that he may be sub- 
ject to demurrage charges after receipt of notice of arrivai at that 
point. Rorer on Railroads, vol. 2, p. 1232. It has several times been 
held by the Interstate Commerce Commission, whose ruling this court 
is bound to follow unless such ruling is inconsistent with law (New 
Haven R. Co. v. Interstate Commerce Commission, 200 U. S. 361, 26 
Sup. Ct. 272, 50 L. Ed. 515), that demurrage is ordinarily assessable 
against a car load shipment only at a point of origin or destination or 
at the place of reconsignment. Munroe & Sons v. Rî. C. R. R., 17 In- 
terst. Com. Com'n R. 27; Germain v. N. O. & N. R. Co., 17 Interst. 
Com. Com'n R. 22; United States v. Denver, etc., R. Co., 18 In- 
terst. Com. Com'n R. 7. Delivery therefore at the defendant's freight 
yards at East Buffalo where the coal was to be reconsigned, in the 
absence of any other or différent arrangement with the shipper or con- 
signée, was a fulfillment of the carrying contract, and the défendant 
was not bound to wait for directions as to any other disposition of the 
commodity before its right to demurrage accrued. The case of Hite et 
al. V. Central R. R. of New Jersey, 171 Fed. 370, 96 C. C. A. 326, is a 
précèdent for this ruling. 

[2] It is next contended that, instead of alleging failure by the de- 
fendant to strictly observe its tariff, the indictment charges merely 
failute to observe a custom as to demurrage exactions. But I am of a 
contrary opinion. It is substantially alleged that for a period of two 
years the défendant delivered coal to the consignée, Williams & Peters, 
at East Buffalo without assessing demurrage or keeping records of 
demurrage charges and without rendering bills of account or collecting 
any demurrage, while as to other shippers and consignées, some of 
whom are named in the indictment, daily records of demurrage were 
kept and monthly bills of account rendered which were forthwith col- 
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lected in money. Under the circumstances, the récital of the ordinary 
method or System of business inaugurated by the défendant for charg- 
ing and collecting demurrage on transportations of anthracite coal, 
though not in terms a part of the tarifif, nevertheless has a clear bear- 
ing upon its strict observance and upon the intention of the défendant 
to violate the statute. 

That railroad companies and common carriers generally, including 
défendant conipany, hâve a system of dealing with shippers and con- 
signées by which carrying charges and charges for delays in accep- 
tance or unloading are itemized and monthly statements forwarded and 
collected, has become so well recognized that judicial notice may be 
taken of such practice. There is nothing in the indictment relating to 
the custom or usage that raises a presumption of any intention or un- 
derstanding to give an extension of crédit to the consignée for the 
period specified in the indictment, or for any other period beyond 30 
days after accrual of the demurrage. As I read the indictment, the 
words "charge for demurrage" do not imply extension of crédit, but 
hâve référence to book entries in relation to the transportation. Omis- 
sion to make any such entries in connection with the transportation in 
question is of the essence of the charge, and when considered in con- 
nection with the assessment of demurrage against other consignées, and 
its collection within 30 days thereafter, as was customary, strengthens 
the inference that the défendant in his relations with Williams & 
Peters intended to violate the statute. 

Defendant's right to extend crédit to the consignée for a period of 
two years without a definite arrangement in regard thereto, and its 
right to refuse crédit to others, is perhaps a debatable question in view 
of the apparent conflict of judicial décisions. United States v. Hock- 
ing Vallev R. Co. (D. C.) 194 Fed. 234, and contra, Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 168 Fed. 161, 94 C. C. 
À. 217, 21 L. R. A. (N. S.) 982, 16 Ann. Cas. 613. But any such ques- 
tion need not be discussed or passed upon at this time and may be 
reserved for the trial, especially in view of the fact that any assump- 
tion that the défendant extended crédit to Williams & Peters is pal- 
pably negatived by the statements of fact contained in the indictment. 

[3] The fîfty-first count of the indictment is demurred to on the 
ground that no crime in violation of section 6 of the act is set forth. 
This count, after including by référence the preceding counts, in sub- 
stance charges that défendant gave to Williams & Peters a "privilège 
and advantage" which it refused to others, in extending to them the 
free use of trackage and free téléphone service in notifying them of 
the arrivai of cars and in reconsigning or forwarding such cars. By 
section 6 of the act under considération, common carriers engaged in 
interstate commerce are forbidden to extend to any shipper or other 
person any privilèges or facilities in the transportation of persons or 
property save such as are specified in the tarififs. I think the section 
contains a limitation requiring me to hold that the term "privilèges 
and facilities" relates solely to the transportation of persons or prop- 
erty and bears upon the transportation rates and charges. The first 
50 counts of the indictment, as already shown, are based upon the 
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failure to assess Williams & Peters for demurrage wliich accrued as a 
resuit of the détention of coal cars in the f reight yards of the défend- 
ant. Such détention implies the use of trackage, and storage of cars, 
and it is difficult to conceive that the défendant may be held criminally 
liable for extending privilèges and facilities of the kind enumerated, 
and at the same time held criminally liable for its failure to assess and 
collect demurrage; the transportation being identical. However, the 
privilèges or advantages extended to the consignée, to which there is 
no référence in the tarifï, are thought to come within the jurisdiction 
of the Interstate Commerce Commission, for, as said by the Suprême 
Court in the United States v. Pacific & Arctic Ry. & Nav. Co. et al, 228 
U. S. 87, 33 Sup. Ct. 443, 57 L. Ed. 742, decidedApril 7, 1913, the 
act is "more regulatory and administrative than criminal." Although 
this case dealt with unlawful discrimination, still I think the f ollowing 
quotation from the opinion may be appropriately included herein: 

"It (the Interstate Commerce Act) bas, it is true, a criminal provision against 
violations of its requirements, but some of its requirements may well dépend 
upon tlie exercise of tlie administrative power of the Commission. This view 
avoids the conséquences deplcted by the goveriuuent. It keeps separate the 
civil and criminal remédies of the act, each to be exereised in its proper cir- 
cumstanees. It makes the Interstate Commerce Act what it was intended to 
be and deflned to be in the cases cited by the District Court." 

But as the offense of unlawful discrimination is expressly disclaim- 
ed by the district attorney, I will sustain the demurrer as to the fifty- 
first count on the ground that the so-called privilèges and advantages 
extended to the consignée by the défendant vftre extended after the 
termination of the journey, or after the arrivai of the freight at its 
destination for reconsignment, and therefore had no relation to the 
actual transportation of the property or to the rates and charges speci- 
fied in the tariff published and filed. 

My conclusion is that counts 1 to 50, inclusive, are valid in law, and 
as to them the demurrer is overruled ; while as to count 51 the demur- 
rer is sustained. 



THE SINALOA. 

(District Court, N. D. Califoruia, First Division. Septemher 13, 1913.) 

No. 15,405. 

Maeitime Liens (§ 25*) — Fédéral Statuie — Services of Watchman. 

Act June 23, 1910, c. 373, § 1, .36 Stat. 604 (U. S. Comp. St. Supp. 1911. 
p. 1192), which gives a lien for repairs, supplies, or other necessaries fur- 
nished to a vessel on order of the owner or a person authorlzed by hini, 
does not cover the services of a watchman employed by the owner for a 
vessel while lying in her home port. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 20, 31- 
36; Dec. Dig. § 25.*] 

In Admiralty. Suit by M. A. Taylor against the gasolihe launch 
Sinaloa. On exceptions to libel. Exceptions sustained. 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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H. W. Hutton, of San Francisco, Cal., for libelant. 
Denman & Arnold, of San Francisco, Cal,, for respondent. 

DOOLING, District Judge. Exceptions to libel for services as 
watchman, alleged to liave been perf ormed on the launch Sinaloa at 
the request of her owner. It is not averred where the vessel lay at 
the tinie of the performance of the services, but the cause was ar- 
gued on the assumption that she lay in her home port; the real ques- 
tion submitted being whether the services of a watchman employed 
by the owner create a lien upon the vessel under the act of Congress 
of June 23, 1910, when such services bave been rendered in her 
home port. 

It bas been frequently held that such service is not maritime. The 
Sirius (D. C.) 65 Fed. 226; The America (D. C.) 56 Fed. 1021; The 
E. A. Barnard (C. C.) 2 Fed. 712; The Island City, Fed. Cas. No. 
7,109. In the absence of the act of Congress of June 23, 1910, the 
services of a watchman would create no lien. This act provides : 

"That any person fiirnlshing repairs, supi)lles, or other necessaries, includ- 
iiig the use of a dry dock or marine rallway, to a vessel, whether forelgu or 
domestle, upon the order of the owner or owners of such vessel, or of a person 
by him or them authorlzed, shall hâve a maritime lien on the vessel which 
may be enforced by a proceediug in rem, and it shall not be necessary to al- 
lège or prove that crédit was given to the vessel." 

This act does not by any fair construction of its terms include the 
services hère in suit, nor is it clear that its terms should be so ex- 
tended by construction as to include them. The apparent intent of 
the act was to relieve those persons who formerly would hâve had a 
lien if crédit had been given to the vessel from the necessity of al- 
leging and proving that crédit had been so given. The purpose does 
not seem tO' hâve been to create a new class of liens, or liens for serv- 
ices which Imd been theretofore determined not to be maritime, but 
only to deal with certain matters that had always been recognized as 
cognizable in admiralty. 

While it is quite true that the libelant should be paid for any serv- 
ices rendered by him, I am of the opinion that bis remedy is against 
the owner, and not against the vessel. 

The exceptions will therefore be sustained, and the libel dismissed. 
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MACKENZIB v. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit. December 30, 1913.) 

No. 1,794. 

1, Ceim.-stal liAw (i 805*) — Tkial— Instructions— Requested Charge— Def- 

INITENESS. 

In a prosecution for uslng the mails in furtherance of a scheme to 
defraud, a requested charge tliat an hone.st belief by the défendant of the 
truth of the "statements" vvas a défense was properly refused for In- 
deflniteness as to vvhat "statements" were referred to. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1958, 1989 ; 
Dec. Dig. § 805.*] 

2. Ckiminal Law (§ 829*)^Trial— Eequested Charge— Instructions Given. 

Where, in a prosecution for using the mails in furtherance of a seheuie 
to defraud, the court in various ways charged that in order to convlet 
the jury must flnd uot only that the scheme was false, but that it was 
known to be false by accused, that he knew his représentations made 
through the mails in order to further the scheme were untrue, etc., such 
instructions sufficiently covered a requested charge that an honest be- 
lief by défendant of the truth of the statements made by him was a dé- 
fense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. I 829.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Robert M. Mackenzie was convicted of using the mails in further- 
ance of a scheme to defraud, and he brings error. Affirmed. 

James A. Wakefield, of Pittsburgh, Pa., and Robert P. Kennedy, of 
Uniontovvn, Pa., for plaintifî in error. 

E. Lowry Humes, U. S. Atty., of Meadville, Pa., and R. M. Gibson, 
Asst. U. S. Atty., of Pittsburgh, Pa. 

Before GRAY, liUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSOX, Circuit Judge. The défendant was indicted un- 
der section 215 of the Criminal Code (Act March 4, 1909, c. 321, 35 
Stat. 1130 [U. S. Comp. St. Supp. 1911, p. 1653]) for using the mails 
in furtherance of a scheme to defraud. He was convicted, and is now 
complaining because the trial judge declined to give the following in- 
struction : 

"1. That an honest belief by the défendant as to the truth of the state- 
ments is a défense." 

[1,2] Usually, in order that the judge may hâve time to consider 
requests to charge, they should be handed up before either counsel 
addresses the jury, and it may be that Judge Young declined to answer 
the foregoing request because (with two others) it was ofïered too late. 
But, in any event, it was properly declined for two reasons : (1) Be- 
cause it was indefinite, since it did not point out with sufficient préci- 
sion v^'hat "statements" were referred to ; and (2) (without laying weight 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 19 
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on this considération, and assuming that the "statements" mean the 
letters that are set out in tiie indictment) because the gênerai charge 
had fuUy covered the ground. The learned judge repeatedly instructed 
the jury that the défendant must hâve known the scheme to be false. 
He said, inter aha: 

"In other words, this statute aims at any scheme to defraud which is false 
in fact, aud known to the person executing It to be false. * * * You see, 
therefore, that this statute is aimed at a scheme to defraud which is false, 
which is known to be taise by the person, and in f urtherance of which the 
United States mails are used. * * * So you see that there enfers into 
it the question of the f alsity of : the représentations ; the knowledge of the 
person at the time that his scheme is untrue," etc. 

Still further, he told the jury that the governinent was charging that 

the def endant's assertions in hjs letters— 

" * * * were untrue ; that they were known to be untrue by the défend- 
ant; that he used the TJnited States mails in further exécution of this fraud." 

And was also charging that the défendant knew that the letters sent 
to him by certain witnesses for the government — 

" * * * showed no condition of disease ; that tlae défendant knew that 
they showed no condition of disease, but, notwithstanding that, by his cor- 
respondeuce or his letters he led the persons sendlng those letters to belleve 
that they were sutfering with serlous disease wliich he could cure; that this 
was false ; and that he knew it to be false." 

In another part of the charge he stated that the government was as- 
serting that the défendant "professed to cure certain diseases that he 
could not cure, and which he knew he could not cure," adding that if 
defendant's advertisement was false, "and known to be false by the 
défendant, and he was attempting to gain money f rom persons upon 
this advertisement, and used the mails in exécution of it, then a scheme 
to defraud exists." The charge also called attention to the fact that 
the défendant had testified to the truthfulness of his statements, saying 
that he was required to meet the assertion that by "pretending" to diag- 
nose a disease from the symptom blanks he was furthering a scheme 
to defraud. And at the very end the judge again directed the jury 
to the defendant's position "that there was no scheme to defraud, (and) 
that what he stated in his advertisement was true." 

Thèse instructions were adéquate, and fully covered the point to 
which the foregoing request was directed. It is well settled that no 
error is committed by declining a point that has been answered in the 
gênerai charge. Coffin v. United States, 162 U. S- 672, 16 Sup. Ct. 
943, 40 L. Ed. 1109. 

The judgment is afïîrmed. 
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THOMAS J. BAIRD INV. CO. v. HARKIS. 

(Circuit Court of Appeals, Eighth Circuit. Koveiaber 8, 1913.) 

No. 3,875. 

1. Vendob and Purciiaser (§ 2*) — Validiiy of Conteact— What Law Gov- 

ERNS. 

Tlie validlty of a contract for tlie sale of land must be deteriuined by 
tlie law of the state where the land is sltuated. 

[Ed. Note.— For other cases, see Vendor and Purciiaser, Cent. Dig. § 2 ; 
Dec. Dig. § 2.*j 

2. Fbauds, Statuts of (§106*) — Conteact fob Sale of Lands— -Requisites 

AND SUFFICIENCY OF WBITINQ — SePABATE WbIIINGS. 

An agreement for the sale of land within the statute of frauds will not 
be enfprced in equity or at law, if it appears from its face that any ot 
its terms are left open to be settled by future coftfereuces , between the 
parties; but it is sufflcient to validate the contract if in the course of the 
transaction the party to be çharged in some writing signed by hiui or his 
authorlzed agent recognizes or ratifies an agreement sufflcieutly explicit 
in ternis and disclosed in writlngs which show umnistakaWy that they re- 
late to the sàme transaction. 

, [Ed. Note,— For other cases, see Frauds, Statute of , Cent. Dig. §§ 19.''.. 
210, 211 ; Dec. Dig. § 106.*] 

3. Fbaxjds, Sta,tute of (f 153*)- — Statute as Défense — Pleading. 

A gênerai deijial by, the défendant, in an action on u contract for the 
sale of lands, although coupled with an admission of the exécution o; 
the contract set out, is as effective to let in the défense of the .statute ot 
frauds as though the statute had been speeially pleaded. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. § 36T; 
Dec. Dig. § 153.*] 

4. Vendoe AND Pubchaseb (§ 8*) — Validitt of Conteact. 

A contract to sell land and convey the same by a good title Is not vlo- 
lated because the vendor is not the actual owner if he has an eiiforceable 
contract for its purchase, and the tender of a deed from a third person, 
conyeyirig the requisite title, is a coiupliance with liis contract. Nor is it 
material that the vendor depended upon pàymeuts required to be niade 
by the purchaser before or at the tiuie of delivery of the deed to pay off 
Incumbrances. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 5; 
Dec. Dig. § 8.*] 

5. Pleading (§ 290*) — Answeb — Admissions by Failube to Dent Aoency — 

Oklahoma Code. 

Under Rev. Laws 0kl. 1910, § 4759, which provides that "in ail actions 
allégations of any appointment of authority shall be taken as true unless 
the déniai of the same be verifled," an allégation in the pétition, in an ac- 
tion for breach of a contract by défendant to purcliase lands, that a per- 
son nanied was the duly authorized agent of défendant to act for hini in 
the transaction, unless denied under oath, is sufflcient to establish the 
agency, and that the authority of the agent was In writing, where that 
was necessary. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 859^63, 886% ; 
Dec. Dig. § 290.*] 

6. Fbauds, Statute of (§ 118*) — Admissibility of Evidence to Aid Memo- 

BANDUM. 

In an action by the vendor for breach of a contract by which défendant 
agreed to purchase certain lands where some of the terms of the Sale were 

*Far other cases see s^e topic & i numbeb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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not stated In tlie written contract, a bill in, eqtilty, signed and sworn to by 
défendant and flled by him iû a prier suit for the cancellation of the con- 
tract on the ground of fraud, in whicli such terms were set ont, was ad- 
missible in évidence as a récognition and admission of the contract, in- 
cluding such terms for the purpose of talùng it out of the statute of 
frauds. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §§ 109, 
262-265 ; Dec. Dig. § 118.*] 

7. Frauds, Statute of (§ 118*) — Evidence to Aid Memokandum — St;FFi- 

CIENCY. 

Kvidence, consisting of letters and other writings signed by the défend- 
ant or liis authorized agent, held to contaln sufflclently spécifie récognition 
and acltnowledgment of the ternis of a contract for the sale of land, in con- 
nection with a written mémorandum signed at the tinie, to render the con- 
tract valid and enforceable under the statute of frauds. 

[Kd. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 199, 
262-265 ; Dec. Dig. § 118.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action at law by the Thomas J. Baird Investment Company against 
D. W. Harris. Judgment for défendant, and plaintifï brings error. 
Reversed. 

riaintifl! in error brought this suit below to recover damages laid at $11,- 
076.95 for breach of contract for the sale to défendant in error of certain 
real estate located in Nelson county, N. D. 

The pétition declared upon a contract consisting of a wrlting ealled an 
"earnest money contract of sale," dated October 11, 1908, suppleniented by 
oral agreements alleged to hâve been subsequently ratifled and recognized 
in writing by the défendant personally and through his duly autliorized 
agent and attorney. The original written contract is attached to the péti- 
tion as "Exhibit A," and is as follows: 

"Earnest Money Contract of Sale. 

"Deer Creek, Okla. 10-11, 1908. 
"Reoeived of D. W. Harris of Deer Creek, Okla., cash $500. Note $1000. 
Due Nov. 11, 1908. Total $1,500. As earnest money and in part payment 
for the purchase of the following described property situated in the county 
of Nelson and state of North Daivota, viz. : 

"AU of section 21, the north half of section 28, the east half of section 20 
and the southeast quarter of section 17, ail in township oue huudred and 
flfty-one, north of range 57 west, whiclj we hâve this day sold and agreed to 
convey according to the conditions of this contract to said D. W. Harris for 
the sum of forty-three thousand and two huudred dollars ($43,200) ou terms 
as follows, viz. : 
"Five hundred dollars ($500) in hand paid as above, and 
$1,000 Nov. 11, 1908 $2,140 Jany. 1, 1912 

$3,500 Dec. 11, 1908 $2,140 Jany. 1, 1913 

$4,000 Jany. 11, 1909 $2,140 Jany. 1, 1914 

$2,140 Jany. 1, 1910 Eeal Estate, $8,000 

$2,140 Jany. 1, 1911 Flxtures, $1,000 

Estlmate Dis. ' $1,000 

with interest on deferred payments at 6 per cent, from date untll paid, pa,y- 
able Jany. 1, annually, payable on or before the dates as named above, or as 
, soon thereafter as a warranty deed convey ing a good title to said land is 
tendered, time being considered the essence of this contract. 

"And said sale, then D. W. Harris is to deed the following real estate to 

•For other cases see Bame toplc & § hiimbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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the Thomas J. Baird Investment Co., of Lakota, N. D. ïhe south nine (9) 
feet of lot 11 aud lot 12 and lot 13 and 11 ail in block 2 in Deer Creek, Okla., 
free of incumbrance, D. W. Harris is to receive crédit of $8,000, said Com- 
pany is 10 allow said Harris $1,000 crédit for iixtures in said Harris' store. 

"ïtie Thomas J. Baird Investment Comijauy agrées to stand shrinkage not 
to exceed $1,000 or any part thereof from the cost of said D. W. Harris' 
stock in closing out same, and allow crédit to Harris for amount of said 
shrinkage. 

"And it is agreed that if the title to said premises Is not good and cannot 
be made good within sixty days from date when flrst payment shall become 
due, this agreement shail be void, and tlie above mentioned five hundred dol- 
lars ($500) refunded, but if the title to said premises is then good, in the 
iiame of the grantor, and said purchaser refuses to accept the same said flve 
hundred dollars ($500) shall be forfeited to Thomas J. Baird Investment Co. 

■'But it is agreed and understood by ail parties to this agreement that 
said forfeiture shall in no way affect the rights of either party to enforce 
the spécifie performance of this contract. 

"[Signed] Thomas J. Baird Investment Co., 

"By Thomas J. Baird, Brest." 

"I hereby agrée to purchase the said property for the priée and upon the 
terms above mentioned, and also agrée to the conditions of forfeiture and 
ail other conditions herein expressed. 

"[Signed] D. W. Harris." 

It will be observed that in this writing, of the total considération of $43,- 
200, but $29,700 is provided for in the specified ternis of payment. Concern- 
ing matters not contained in this earnest money contract, the pétition says: 

"Tbe différence in amount between^ the total purchase prlce of $43,200 
named in said contract, and the several sums speclfled therein, amountlng 
to said sum of $29,700, was to be paid by the said défendant assuming a 
mortgage on said premises for the principal sum of $13,500, and which be 
agreed to pay as a part of the considération of said transfer of said property 
to him, and said property was to be conveyed to him subject to said incum- 
brance of $13,500. That at the time of the making of said contract, the 
said défendant orally agreed to assume said mortgage of $13,500 as a part 
of the considération of the purchase price of said real property above de- 
scribed, and thereafter recognized and ratified said oral agreement in writ- 
ing, the same being contained in letters written by the said défendant, and 
by his duly authorized agent and attorney to this plaintifC, copies of which are 
attached hereto and référence to which vvill be speciflcally made herein. 
• * * 

"That it was orally agreed between the said plaintiff and the défendant, 
and which said oral agreement was thereafter ratifled and recognized in 
writing by the said défendant, through letters written by himself and his 
duly authorized agent and attorney, and copies of which are hereto attached, 
and to which référence will be speciflcally made hereafter, that the deed to 
the said défendant for the real property described in said contract .should 
not be delivered to the said défendant until .said three notes, aforesald (ag- 
gregating $8,500), were paid, and that the proceeds of the payment of the 
said notes were to be used by the said plaintiff in taking up and satisfying 
other incumbrances on said real property hereinbefore referred to, othër and 
In addition to the said mortgage of $13,500, and that upon the payment of 
said notes, and the exécution of the flve notes, each for $2,140, set out and 
described in said written contract, and the exécution and delivery to the 
plaintiff by the défendant of a real estate mortgage on the land purchased 
by him securing the payment of said notes, and the delivery by the défend- 
ant to the plaintiff of a deed to the real property situated in the town of 
Deer Creek in the county of Grant, and the state of Oklahoma, which he 
was to couvey to the plaintiff as a part of the considération of said contract: 
that thereupon he was to receive from the plaintiff the deed to the real prop- 
erty situated in the county of Nelson aud state of North Dakota purchased 
by him. • ♦ * 
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"That the written contraet between plalntiff and défendant, a copy of wliicli 
Is liereto attached marked 'Exhlbit A,' being silent as to tlie manner of the 
payment of sald sum of $13,500 in addition to the several payments therein 
specifled, and whlch was the balance of the total purchase priée of $43,200, 
was supplemented by oral agreement between plalntiff and défendant, and 
by the correspondence had between plaiutifl: and défendant, and plalntiff 
and defendant's duly authorlxed attorney, the said l'^mery H. Breeden, by 
the récognition and ratification of the agreement between plaintlfC and de- 
fendant as contained in said correspondence, and that the complète contraet 
between plaintlff and défendant conslsted of sald original contraet, in writ- 
lug, and said oral agreement, and said correspondence, ail as set forth hereln." 

To the pétition were annexed, and especially referred to therein as ex- 
hibits, in addition to Exhibit A, aforesaid, the followlng: 

l'^xhibit B: A letter froni défendant to Baird, dated October 29. 1908. 

Exhlbit C: A letter from plalntiff to the First National Bank of Medford, 
0kl., dated November 16, 1908, eoutalning tbe earnest money contraet afore- 
said; the three notes first specifled therein for collection; a vvarranty deed 
from one Henry L. Pltts, the owner of the lands purchased, to the défend- 
ant; the flve notes of 1^2,140 each; and a mortgage seciiring the same to be 
executed by the défendant. This letter eontained spécifie directions respect- 
ing the disposition of thèse papers, and acts to be done by the défendant in 
performance of the contraet; It also embraced the following statement: 

"Thèse papers are sent you upon the request of Mr. Harris. We extended 
the due date of the flrst note to the 20th of thls nionth. Inasmuch as thèse 
papers are sent to Oklahoma by the request of Mr. Harris, if there are any 
expenses attached, he should pay them. In remittlng, we would prefer Chi- 
cago exchauge. Kindly acknowledge thèse papers and if there Is anythlng 
about them you do not understand, pleasc write us. We bave sent ail the 
abstract to Mr. Harris." 

Exhlbit D: The warranty deed from Pltts and wlfe to the défendant, to 
which référence bas been made. 

Exhlbit E : A letter from plaintlff to défendant, of date November 12, 
1908. 

Exhlbit F: A letter from défendant to Baird, of date November 18, 3908. 

Exhibit G: A letter to plaintlff from Euiery H. Breeden, alleged to be the 
ag«nt and attorney of défendant, of date November 28, 1008. 

Exhibit H : A letter from Breeden to Baird, of date L>ecember 4, 1908. 

The contents of thèse exhibits will be referred to bereaf ter to such extent 
as may be deemed materlal.i 

In hls answer the défendant flrst Interposed a gênerai déniai to the allé- 
gations of the pétition. In the course of three further défenses stated in the 
same answer, he admits the agreement and contraet deelared by the plalntiff, 
but charges that he was induced to make the same through certain false and 
fraudulent représentations, upon which he relied, and as the resuit of a con- 
spiracy to defraud him formed by Baird and a eonfederate named Lamb; 
that as soon as he learued of the fraud practlced he promptly took steps to 
rescljid the contraet. The mlsrepresentatlons aUeged were that the mort- 
gage of $13,500, whleh défendant was to assume,; >vould not be due and pay- 
able for five years after the date of the contraet, and %vould not be due and 
payable untll after the maturity of the mortgage to be glven plaintlff to se- 
cure the flve notes of $2,140 each ; when in truth and In f act the former mort- 
gage matured in a little more than one year. 

At the trial défendant relied upon the statute of frauds as a défense, and 
at the close of plaintift"s case interposed a demurrer to the évidence; this, 
the court sustained, upon the dlsclosed grounds that the contraet sued upon 
had not been successfuUy established, beeause essentlal parts of it were not 
evldenced by any wrlting signed by the défendant, or sufflelently authorlzed 
by hlm; and, as an incident to this, that the correspondence of defendant's 
attorney, Breeden, was not admissible beeause the évidence dld not show 
hls authority to hâve been In Writlng, as required by the statute. The court 
iu its ruliug conceived the Oklahoma statute to be controlllng. 



THOMAS J. BAIRD INV. CO. V. HARKIS 295 

P. C. Simons, of Enid, 0kl. (Parker & Simons, of Enid, Okl, on the 
brief), for plaintiff in error. 

J. C. Robberts, of Enid, Okl., and Emery H. Breeden, of Medford, 
Okl. (John F. Curran, of Enid, Okl., on the brief), for défendant in 
error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

VAN VAEKENBURGH, District Judge (after stating the facts as 
above). [1] As this is a contract for the sale of and affecting the title 
to real estate, its validity must be determined by the law of the state in 
which the land is situated. Clark v. Graham, 6 Wheat. 577, 5 L. Ed. 
334 ; Caldwell v. Carrington, 9 Pet. 86, 9 L. Ed. 60. Particularly is 
this true, since, as we shall see, the statute relied on affects the validity 
of the contract and not the remedy New York Third National Bank 
V. Steel, 129 Mich. 434, 88 N. W. 1050, 64 L. R. A. 119. The stat- 
utes of North Dakota and Oklahoma are identical. The suit was 
brought in Oklahoma, but the land involved is located in the former 
State; consequently, the interprétation placed upon the statute by the 
Oklahoma courts, while persuasive and entitled to great respect, can- 
not be viewed as décisive and controlling in the case before us. 

The terms of the statute are thèse: 

"ïlie foUowing contracts are invalid unless tbe same or some note or mem- 
oraiidum thereof be in writing and subscrlbed by the party to be chargea or 
by his agent: * • * An agi-eement for the leasing for a longer period 
than one year or for the sale of real property or of an interest therein ; and 
sucii agreement, if made by an agent of the party .sought to be charged, is 
invalid unless the authority of the agent be in writing, subscribed by the 
party sought to be cUarged." 

In the absence of express décision to the contrary by the Suprême 
Court of North Dakota, we think the following generally accepted 
ruies to be applicable : 

[2] An agreement within the statute will not be enforced in equity 
nor at law if it appears from the face of the agreement that any of 
the terms, no matter how unimportant they may seem to be, are left 
open to be settled by future conférences between the parties thereto. 
In such cases there is no complète agreement. Scholtz v. Northwest- 
ern Mutual Life Ins. Co., 100 Fed. 573-574, 40 C. C. A. 556. Such 
agreement or contract may be authenticated and established through 
the médium of letters and separate writings and documents, provided 
they refer to each other and to the same persons and things, and mani- 
festly relate to the same contract and transaction. Wood on Statute 
of Frauds, § 345, p. 655; Atwood v. Rose et al., 32 Okl. 355, 122 
Pac. 929; Swallow et al. v. Strong et al., 83 Minn. 87, 85 N. W. 942. 
It is sufïicient if in the course of the transaction the party to be 
charged in some writing signed by him, or his duly authorized agent, 
recognizes or ratifies an agreement sufhciently explicit in terms and 
disclosed in writings which show unmistakably that they relate to the 
same transaction. Beckwith v. Talbot, 95 U. S. 289, 24 E. Ed. 496; 
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Townsend v. Kennedy, 6 S. D. 47, 60 N. W. 164. The raie has been 
thus vvell stated: 

"It is iminaterial lu what form tlie inemorundum is made, or whethcr it 
was ever dellvered to the other or uot, jirovided tliat, lu Itself, or by réf- 
érence to other writiii^s, it eiubraces ail the essential éléments of the coii- 
traet. Nor Is it material lu what forni the wrltlug admittiiig the existence 
of a coutract, a mémorandum of vVhieh Is slgned by one party, Is made by 
the other jiarty. If it adniits the contract, and refers to the mémorandum 
in such a mauner that the court eau conncct it tlierewlth, and ascertaln the 
terms of the contract without the aid of paroi évidence, It is sufficient to 
blnd liim, although he did not intend thereby to ratify the coutract. The 
moment written évidence of the coutract, under his hand, in whatever form, 
exlsts, the coutract is takeu out of the statute, even though such admission 
is in the form of a letler repudiatiug the coutract." Wood on Statute of 
Frauds, § 345, p. 651. 

The original earnest money contract of sale, signed by both parties, 
was, in itself, a mémorandum sufficiently explicit to satisfy the statute 
under ordinary circumstances. In the absence of spécial provision 
respecting the payment of the balance of the purchase price, the law 
would présume that it was to be paid in cash at the close of the trans- 
action. However, the plaintiff, in its pétition, has stated that other 
material terms were explicitly agreed upon, viz., the assumption of a 
mortgage of $13,500 by the défendant, and also the giving of a mort- 
gage to secure the deferred payments aggregating $10,700. Having so 
stated the contract, it must be held to establish it as declared. 

[3] The plaintiff contends that the défendant has not sufficiently 
pleaded the défense of the statute. This contention is untenable. It 
may now be accepted as settled by weight of authority that a party 
may admit an agreement not in conformity with the statute of frauds 
and yet avail himself of the défense by coupling with the admission a 
claim to the protection of the statute ; and this is particularly true in 
those States where the statute makes the contract void and not merely 
voidable. American & English .Enc. of Pleading & Practice, vol. 9, 
pp. 711, 712. The défendant has interposed a gênerai déniai. This 
opérâtes to deny that any such agreement was made and puts the plain- 
tiff to proof. Such a déniai is as effective for letting in the défense as 
if the statute of frauds had been specially pleaded. May v. Sloan, 101 
U. S. 231-237, 25 L. Ed. 797. 

[4] The main insistence of the défendant is that the mémorandum 
is defective, in that it does not provide: (1) A warranty deed from 
Pitts instead of from plaintiff; (2) that the défendant should exécute a 
mortgage to secure the deferred payments, aggregating $10,700; (3) 
that the $13,500 mortgage should be assumed and should not fall due 
within a period of five years, or at least until after the maturity of the 
mortgage for $10,700 last mentioned. He âlso insists that plaintiff has 
not shown ability to perform the contract on its part, in that it de- 
pended upon payments from the défendant to enable it to discharge 
certain existing incumbrances upon the property. We are of opinion 
that the objection to the deed i s not well taken. The contract provides 
that a warranty deed conveying a good title to said land must be ten- 
dered. It is not objected that the deed from Pitts did not carry such 
title. It is not necessary that the vendor should be the actual owner, 
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but only that he hâve an enforceable contract for the purchase, or that 
he stand in such relation to it that he can carry his contract into effect 
at the time specified. Gray v. Smith et al. (C. C.) 76 Fed. 525. Nor 
do we think it material that the plaintifE relied upon certain payments 
from défendant to enable it to remove certain incumbrances. If the 
ability of the plaintiff to make title were involved, if plaintiff could 
not secure the deed nor make conveyance without first obtaining money 
from the défendant, this criticism might bave weight; but hère the con- 
veyance bas been tendered. The rule invoked does not extend to the 
mère satisfaction of prior incumbrances by employing a part of the 
purchase money. Thèse are mutual and contemporaneous steps in the 
performance of the contract. Such conditions are met vv^ith in the 
great majority of real estate transactions, and are not regarded as 
impairing the validity of contracta in which they inhere. Moreover, 
the correspondence recognizes this feature of the contract. It remains 
to be seen then whether, within the requirements of the statute, there 
was a sufficient mémorandum embodying the entire contract, and a 
sufficient subscription by the défendant or his agent; because the de- 
fendant in this action is, of course, the party to be charged. Even 
though it were to be conceded that the subscription of both buyer and 
seller is necessary, it cannot well be claimed that that of the seller is 
wanting. 

[5] The trial court was of opinion that the letters written by Breed- 
en, defendant's agent, were inadmissible, as tending to disclose a 
written contract, because plaintiff had f ailed affirmatively to prove the 
agent's authority to be in writing subscribed by the défendant. The 
laws of Oklahoma (Rev. Laws 1910, § 4759) provide: 

"In ail actions, allégations of the exécution of written Instruments and 
Indorsements thereon of the existence of a corporation or partnership or of 
any appointment or authority, etc., shall be taken as true unless the déniai 
of the same is verifled by the afîidavit of the party, his agent or attorney." 

In the pétition Breeden is described as the duly authorized agent 
and attorney of défendant and as duly authorized by Harris to repre- 
sent him in said transaction. Thèse allégations are not denied under 
oath. The gênerai allégation of an authorized agency will be presumed 
to be an agency with full powers legally conferred. The failure to 
deny under oath is équivalent to an admission in the answer. The law 
of the forum regulating the procédure is controlling. No further 
proof of the agent's authority was required. Mitchell v. Knudtson 
Land Company, 19 N. D. 736, 124 N. W. 946. 

Ail other essential terms of the agreement being contained in the 
original mémorandum (Exhibit A) which was subscribed by both par- 
ties, and the additional provisions respecting the assumption of the 
mortgage of $13,500, and the making of the mortgage securing defer- 
red payments aggregating $10,700 by défendant, being disclosed in 
writings subscribed by plaintiff, it remains to be seen whether in the 
letters or other documents received or offered in évidence récognition 
or ratification of thèse terms by the défendant appears in writings 
subscribed by him ; and in determining this we must look at ail the 
correspondence and writings relating to this transaction which are 
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presented in the record, whether attached to the pétition as exhibits 
or subsequently offered in évidence. Williams v. Smith, 161 Mass. 
248-252, 37 N. E. 455. 

Exhibit C, the letter of November 16, 1908, from the plaintiff to 
the First National Bank of Medford, Okl., in connection with the deed 
from Pitts, sets out the disputed terms of the contract with sufficient 
particularity. This letter, with its inclosures, was forwarded to the 
bank for def endant's inspection, and as an important step in the clos- 
ing of the contract. On the same day plaintiff wrote défendant saying : 

"We liave thls day sent to the First National Bank of Medford, Oklahoma, 
your notes, deed and a mortgage. Please call and exécute mortgage and 
notes at your earliest couvenieuce. Not knowlug Mrs. Ilarris' name, we left 
that blank and instructed the bank to flU it In. We also left the county in 
whlch you Uve blank for them to fill in. Ail of thèse papérs are drawn 
in accordance with our understanding. We hâve just received your letter 
and note what you say about the payments." 

Four days before, November 12, 1908 (Exhibit E) Baird had writ- 
ten Harris inclosing to him nine abstracts covering the land in ques- 
tion. In this letter he referred to their agreement that the incumbrance 
of $13,500 should be left against the property. November 18, 1908 
(Exhibit F), Harris wrote Baird as follows: 

"I received the abstracts ail O. K. Was glad to hear from you. I will 
send you my abstract In a few days." 

This letter, written in response to plaintiff 's letter of November 
12th, gives implied assent to the mortgage of $13,500 as one of the 
terms of payment of the purchase priée. Townsend v. Kennedy, 6 
S. D. 47, 60 N. W. 164. But it may be said that the letters of No- 
vember 16th to the First National Bank of Medford and to Harris, 
with their fuller récitals, had not yet been brought home to défendant 
because no référence is made to them. However, on November 24, 
1908, the agent Breeden, having been employed by défendant to as- 
sist him in the transaction, wrote; to plaintiff a letter in def endant's 
behalf . In the course of this letter he says : 

"The abstracts show in addition' to the Sli),000 which, grantee Is to assume 
in luortgages that there are three other mortsages aggregating if0,f)43.24 on the 
land. Mr. Harris uuderstands that you are to use the amount he is to pay 
on the notes executed at this time to rouiove or release thls ' iudebtedness, 
and I wish to know if that is correct." 

Some additional détails are then requested respecting the payment 
of taxes on the land and interest on the mortgage. That Harris was 
to exécute a mortgage back for $10,700 is recognized as a part of the 
agreement; but some question is raised as to an Insurance clause 
contained in it, and also respecting some embarrassmént to Harris 
that might arise from the fact that the $13,500 mortgage Avould ma- 
ture before that securing the deferred payments aggregating $10,700. 
This letter is a sufficient written récognition both of the $13,500 
mortgage and the $10,700 mortgage as parts of the original agreement 
between the parties. Still further récognition is contained' in Breeden's 
letters to Baird of December 4 and 5, 1908, in which the former seeks 
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to repudiate the contract. That of December 5th was admitted with- 
out objection. 

[6] Plaintifï offered in évidence, as further tending to sustain the 
contract sued on, a bill in equity filed in the circuit court for the dis- 
trict of Okiahoma, in which Harris was complainant and the plaintifif 
in this case was défendant. This bill sought to set aside the contract 
hère under considération and to recover back the cash payment of 
$500 made thereunder. The bill is subscribed and sworn to by Harris. 
This offer was rejected by the trial court on the stated ground that 
the pleading was not signed in connection with the making of the con- 
tract. In this, we think the court erred. This was a pleading in a 
former case between the same parties ; it was subscribed and verified 
by the party hère charged; it did not set up the statute of frauds. 
The writings claimed to embody the contract were then in existence and 
were sufficiently referred to, and the pleading manifestly related to 
the same contract and transaction. In the bill it was stated that the 
contract was made as charged, including the agreement to assume the 
mortgage for $13,500 as a part of the purchase price, and to give back 
a mortgage to secure the deferred payments aggregating $10,700. This 
contract is sought to be avoided because of certain alleged fraudulent 
représentations made by plaintiff herein respecting the time of ma- 
turity of the $13,500 mortgage, which Harris claims induced him to 
enter into tne contract and agreement which was, in fact, made. Such 
a solemn and formai récognition and admission of a prior oral agr»;e- 
ment is compétent and admissible on both reason and authority. 
Brown on the Statute of Frauds (5th Ed.) § 354a; 20 Cyc. 254; Jones 
V. Lloyd, 117 m. 597, 7 N. E. 119. 

It is true that in the former pleading, as in the présent, the défendant 
Harris coupled his admissions respecting the contract with the claim 
that the plaintiff, through its président, Baird, induced him to enter 
into that contract through fraud and misrepresentation as to the time 
when the incumbrance which he was to assume would f ail due ; but 
this is a défense which has no relation to the statute of frauds. By 
implication it recognizes and présupposes the existence of the contract 
which is thus assailed as induced and tainted by fraud. The défend- 
ant contracted to assume a certain incumbrance. Let it be conceded 
that through fraud or inadvertence he failed to provide against some 
détails of the assumption which worked to his disadvantage. He can- 
not invoke the statute of frauds for his relief. That statute thus in- 
terpreted would be made to work a révolution in the law of contracts 
apart from the evidentiary phase to which it is confined. It would 
become the vehicle by which the terms of written contracts might be 
varied upon the sole ground that they did not contain ail the matters of 
détail which one of the parties afterwards desired them to contain. 
This is not the function of the statute. Defendant's remedy, if his 
cause is just, lies in other forms of procédure of the nature disclosed 
in his former bill and afFirmatively stated in his answer filed herein. 

"The statute does not say that if a written agreement is signed the same 
exception shall not hold to it that did before the statute. * * • It does 
not say that a written agreement shall bind, but that an unwritten agreement 
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shall not blnd." Brown on the Statute of Frauds (5th Ed.) § 409; Glass v. 
Hulbert, 102 Mass. 24-33, 3 Am. Kep. 418. 

With the question of ultimate recovery based upon other consid- 
érations it has nothing to do. Townsend v. Hargraves, 118 Mass. 325. 

[7] We conclude tlien that under the pleadings and upon the évi- 
dence introduced, as well as that offered and rejected, as herein stated, 
the demurrer to the évidence should hâve been overruled. 

It follows that the judgment below must be reversed, and the cause 
remanded, with directions to grant a new trial. 

HOOK, Circuit Judge, concurs in resuit. 



McKIN^'EY et al. v. LANDON et al. 

FIDEIJTY ÏITLE & TRUST CO. v. SAME. 

(Circuit Court of Appeals, Elghth Circuit. Noveuiber 4, 1913.) 

Kos. 4,008, 4,009. 

1. Courts (§ 500*) — Fédéral and State Courts — Conflictin» Jueisdiction. 

On a motion in a fédéral court for an order di]'ecting its receivers to 

turn over the property of a corporation to receivers appointed by a state 

court after a liearing, tlie fédéral court cannot review the iindiiii.'s of the 

state court based on évidence, but is limited to a considération of tlie (lues- 

. tion of priority of jurisdiction. 

[Ed. Note.— For otUer cases, see Courts, Cent. Dig. §§ 1407, 1408 ; Dec. 
Dlg. § 500.*] 

2. Courts (§ 489*) — Jurisdiction— Appointment of Receivers — Foreigx Cor- 

porations. 

As regards its business and property within a state, a foreign corpora- 
tion is subject to the local law, and under Cen. St. Kan. 1909, § 5140, pro- 
liibiting a foreign corporation which violâtes the anti-trust lavvs of tlie 
state from doing business therein and niaking it the duty of the Attoriiey 
(Jeneral to enforce sucli prohibition by appropriate proceedings a District 
Ct)urt of the state, vested with both équitable and légal powers, to be ex- 
ercised as conditions require in a single action, lias jurisdiction to appoint 
receivers for the business and property of such a corporation witbiu the 
state at suit of the Attorney General, cliarging the unlawful absorption by 
the corporation of the property of domestic corporations. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1.341, 1372-1374 ; Dec. Dig. § 489.*] 

3. Courts (§ 493*) — Fédérai, and State Courts — Priorité dp Jurisdiction. 

By the bringing of such an action under the statute in which a recel ver- 
ship is prayed for, the state court acquires jurisdiction over the property 
of the corporation within the state to the exclusion of a fédéral court in 
a suit subsequently brought therein, although the latter flrst appointed re- 
ceivers. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 134C-1352; Dec. 
Dig. § 493.* 

Contlict of jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

4. Courts (§ 489*) — Foreign Corporations— Subjection to State L.4.ws — 

Violation of Akti-Trust Laws. 

A foreign corporation engaged In Interstate and local commerce may be 
adjndged gullty of a violation of the anti-trust laws of the state, its 11- 

♦For otlier cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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censé to do business in tjie state may be canceled, and a receiver for ail 
its property therein appointed under the gênerai laws in aid of the en- 
forcemeut of the judgment; and it is no défense that such property in- 
cluded instrumentalities used by it in conduetlng its Interstate business, 
or that the corporation by the same course of conduct bas also violated 
tlie similar laws of the L'nited States. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1324-1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.*] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock and Ralph E. Campbell, Judges. 

Suits in equity by John L. McKinney and by the Fidelity Title & 
Trust Company against John M. Landon and others. From orders 
directing the receivers to surrender certain property to receivers ap- 
pointed by a state court, complainants appeal. Affirmed. 

For opinion below, see McKinney v. Kansas Natural Gas Co., 206 
Fed. 772. 

Thèse are appealg from a deeree of the District Court of the United States 
for the District of Kansas directing receivers appointed by it to surrender 
certain property to receivers appointed by the district court of Montgomery 
county, Kan. 

On January 5, 1912, the state of Kansas by its Attorney General brought 
an action in the district court of Montgomery county, Kan., against the Kan- 
sas Natural Gas Company, the Independence Gas Company, and the Con- 
solidated Gas, Oil & Manufacturing Company. The Kansas Natural Gas 
Company is a Delaware corporation which had obtained a license or privilège 
to do business in Kansas where most of its property is located. The other 
two défendants were organlzed under the laws of the state of Kansas. The 
action was in quo warranto and under the anti-trust laws of the state. It 
was charged that the three défendants had entered into a séries of unlawful 
contracts, agreements, trusts, and combinations to control, restriet, restraln, 
and monopolize the production, distribution, and sale of natural gas and to 
increase the cost thereof to consumers; also, that they were guilty of a "per- 
version, misuse, and abuse of the corporate powers and privilèges granted to 
them" by the state; that the Independence Company had been reorganized 
into the Consolidated Company^ and ail of the property and franchises of 
the latter had been unlawfully taken over and absorbed by the Kansas Natu- 
ral Gas Company with the further resuit that the two Kansas corporations 
were disabled from performing their duties as public service agencies. There 
was a prayer for an exhaustive deeree embracing the ouster of the three 
défendants from the exercise of their corporate powers and privilèges within 
the state, the appointment of receivers to take charge of their property and 
business, as well as other relief necessary fully to correct the wrongs and 
abuses eomplained of. 

On September 30 and October 1, 1912. this cause was tried in the district 
court of Montgomery county and was taken under advisement. 

On October 7, 1912, the appellant McKinney as the holder of second mort- 
gage bonds of the Kansas Natural Gas Company flied, for himself and such 
other creditors as might join him, in the District Court of the L'nited States 
lor the District of Kansas, a creditors' bill against that company alleging 
its insolvency and praying the appointment of receivers and the marshaling 
and distribution of its assets. 

On October 9, 1912, the United States District Court appointed receivers; 
the défendant Kansas Natural Gas Company havlng appeared, confessed the 
bill, and joined in the prayer. This receivership embraced property in Kan- 
sas, Missouri, and Oklahoma. In due course the receivers took possession. 

On October 19, 1912, the appellant Fidelity Title & Trust Company, as 
trustée for the flrst mortgage bondholders of the Kansas Natural Gas Com- 
pany, was on its irUervening pétition made a party plaintiff in the McKinney 



•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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énlt as of October 7th; and, the défendant confessing the averments of the 
pétition, the recelvership wag extended nunc pro tune. 

; On February 3, 1913, the Kansas Natural Gas Company having defaulted 
in mterest on its flrst mortgage bonds, the Fidelity Title & Trust Company 
as tirustee filed in the Bistrict Court of the United States for the District 
of Kansas an independent bill in foreclosure against the Kansas Natural 
Gas Company. The Delaware Trust Company as trustée In the second mort- 
gage was also made défendant. The prlor receivershlp in the McKlnney 
suit was extended over the foreclosure suit. 

On February 13, 1913, the sUte court declded the cause pending before 
it, in favor of the state of Kansas. ItS decree recite? that the Independence 
Gas Company had forfeited its right to exlst as a corporation and should 
be dissolved; the Consolidated Gas, 011 & Manufacturlng Company had un- 
lawfully perverted and abused its corporate privilèges and had been a willlng- 
and active participant with the Kansas Natural Gas Company in a comblna- 
tion in restraint of trade and commerce in natural gas wlthln the state of 
Kansas; the former had disabled Itself from performlng its corporate func- 
tioKs under its charter and dischàrging its duty to the public, and had sub- 
jected itself lllegally to the dominlon and control of the Kansas Natural Gas^ 
Company; the kansas Natural Gas Company unlawfuUy had possession of 
the property and franchises of the Consolidated Gas, OU & Manufacturlng 
Company and was a trust and monopoly and had secured the monopoly of 
the production, di.stribution, and sale of natural gas in the state of Kansas 
and lllegally acquired the power, which it was exercising, to dictate priées 
to the producer and consumer of that commodity, that the Consolidated 
GaSj OU & Manufacturlng Company should résume possession and control of 
its properties lllegally held by the Kansas Natural Gas Company, and that 
receiyers thereof should be appointed and further participation in the illegaï 
combination ïestrained ; the Kansas Natural Gas Company should be ousted 
of its Kansas privilèges and enjolned from interfering with the corporate 
property and powers of the Consolidated Gas, OU & Manufacturlng Company^ 
and that receivers of the property in Kansas of the K^ansas Natural Gas Com- 
pany should be appointed so that the court might take charge of and manage 
it until the perversions and abuses of privilèges were corrected ; that a re- 
celvershlp of both was especially necessary to brlng about a séparation of 
their corporate properties and a re-establishment of them In their lavvful 
positions. The decree of the court was in great détail and separate re- 
ceivers were appointed for each company. The appolntment for the Kansas 
Natural Gas Company was conflned to the property of that company whieh 
was in Kiansas, and the receivers were directed, in conjunctlon with the At- 
torney General of the state of Kansas, to appear in the District Court of 
the United States and urge the prlor jurisdiction of the state court "over 
the subject-matter and the parties and the rights of the state of Kansas" 
and to pétition a discharge of the receivers appointed at the instance of the 
bondholders and for the delivery of the property in Kansas to the receivers 
of the state court. 

In aecordance with the direction of the state court, Its receivers of the 
Kansas Natural Gas Company ■ and the Attorney General of the state ap- 
peared in the United States District Court and petltioned accordingly, with 
the resuit above mentioned. 

Charles Blood Smith, of Topeka, Kan., and John F. Philips, of Kan- 
sas City, Mo, (Samuel Barnum, of Topeka, Kan., on the brief), for 
appellants. 

John S. Dawson, Atty. Gen. of Kansas, Chester I. Long, of Wichita, 
Kan., and John H. Atwood, of Leavenwprth, Kan. (T. S. Salathiel and 
O. P. Ergenbright, both of Independence, Kan., John Marshall, of 
Topeka, Kan., and Thomas Morrison, of Chanute, Kan., on the brief), 
for appellees. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 
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HOOK, Circuit Judge (after stating the facts as above). The state 
of Kansas by its Attorney General began an action under the anti-trust 
laws of the state and in quo warrante against the Kansas Natural Gas 
Company and others in the district court of Montgomery county, Kan. 
It was charged in the body of the pétition that the appointment of a re- 
«eiver of that company was necessary for the correction of the wrongs 
complained of. The appointiBent of a receiver was also asked in the 
prayer for relief. The action was tried, and while held under advise- 
ment by the state court suits against the Kansas Natural Gas Company 
were commenced by and in the interest of its bondholders and other 
creditors in the fédéral court for the district of Kansas. The fédéral 
court appointed receivers who took possession. Thereafter the action 
in the state court was decided in favor of the state of. Kansas, other 
jeceivers were appointed by that court and in conjunction with the 
Attorney General were directed to apply to the fédéral court for the 
surrender to them of the property located in Kansas. They did so and 
were successful. McKinney v. Kansas Natural Gas Co. (D. C.) 206 
Fed. 772. The complainants in the fédéral court then prosecuted thèse 
appeals. The ultimate question for décision is : Which set of receiv- 
ers has the superior right to possession? 

[1] It should be said at the outset that we cannot review the évi- 
dence before the state court. We can only consider the jurisdiction of 
that court, the nature of the action brought by the state of Kansas, the 
relief sought and granted, and the chronological relation of the pro- 
ceedings there to those in the fédéral court. The claim of counsel for 
appellants that the évidence before the state court did not warrant its 
findings cannot be considered ; the remedy is by state procédure, not 
liere. Indeed, counsel say their motion for a new trial is still pending 
in the state court. For the purposes of this case we must therefore 
take, it as true that the Kansas Natural Gas Company, a Delaware cor- 
poration which had obtained a license to do business in Kansas, com- 
bined with one or more Kansas corporations to restrict, restrain, and 
'monopolize trade and commerce within the state contrary to its anti- 
trust laws, that it unlawfuUy acquired control and was holding and 
using the property and franchises of local corporations for the wrong- 
ful purposes; and that ail of them were perverting and abusingthe 
corporate powers and privilèges granted them respectively by the state. 
The pétition filed by the Attorney General so charged, and the state 
court so found from the évidence. Within the above limitations the 
contentions of appellants, are substantially as f ollows : (1) The state 
court had not power or authority to appoint receiyprs in the case be- 
fore it. (2) The commencement of the action in the state court did 
not give that court constructive possession of the property of the Kan- 
sas Natural Gas Company ; the state court had acquired neither actual 
,nor constructive possession- \Yhen the fédéral court appointed receiv- 
ers. . (3) It is eonceded that the Kansas Natural Gas Çprnpany was 
engaged in 'interstate commerce as well as in commerce whoîly within 
the state of Kansas., By the Sherman Anti-Trust Act, Congress, has 
prescribed a spécifie method for preventing restraints of interstate 
commerce, and the action of the state court conflicts with the para- 
mount authority of Congress,, 
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[2] "Jurisdiction is the right to put the wheels of justice in motion 
and to proceed to the final détermination of a cause upon the pleadings 
and évidence." IlHnois Central R. Co. v. Adams, 180 U. S. 28, 21 Sup. 
Ct. 251, 45 L. Ed. 410. 

The merits as distinguished from jurisdiction relate to the duty 
of the court in a given case, and errors in respect thereof, whether 
by mistake of law or of fact, do not invalidate its action. Its action 
cannot be collaterally impeached, but stands everywhere until vacated 
according to the prescribed procédure. The jurisdictional character 
of a question is not determined by its importance. Thus, whether a 
suit in a fédéral court against a state officiai is a suit against the state 
contrary to the eleventh amendment is not jurisdictional, but relates 
to the merits.- Scully v. Bird, 209 U. S. 481, 28 Sup. Ct. 597, 52 L. 
Ed. 899. And even where a statute says certain causes of action "shall 
not be enforced by any court," the prohibition may not go to the juris- 
diction. Fauntleroy v. Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. Ed. 
1039. The jurisdiction of the courts of a state is determined by its 
laws ; and so of their procédure. District courts of the state of Kan- 
sas were established by the state Constitution to hâve such jurisdiction 
as might be provided by law. The statutes confer upon them as courts 
of original jurisdiction plenary cognizance "of ail matters civil and 
criminal" except as otherwise provided. The grant is broad and 
sweeping. They hâve jurisdiction of actions in quo warranto (section 
6276, G. S. 1909 [Code Civ. Proc. § 680]), and of actions to enforce 
the anti-trust laws, c. 81. The Code of Civil Procédure gives them 
spécifie authority to appoint receivers "after judgment to carry the 
judgment into eiîfect" and to "dispose of the property according to the 
judgment," also in cases provided in the Code or by spécial statutes 
"when a corporation has been dissolved, or is insolvent or in imminent 
danger of insolvency, or has forfeited its corporate rights," also, "in 
ail other cases where receivers hâve heretofore been appointed by the 
usages of courts of equity." Section 5860 (Code Civ. Proc. § 266). 
By section 1728 a corporation which is insolvent or perverts or abuses 
its corporate privilèges may be dissolved by the district court on péti- 
tion of the Attorney General; the court is authorized to appoint a 
receiver when the pétition is filed or upon decree of dissolution to wind 
up the corporate atïairs ; if the court deems dissolution not necessary 
or advisable, it may appoint a receiver to manage the property until 
the abuses can be corrected. This section alone regarded probably ap- 
plies only to domestic corporations, but section 1724 provides that any 
corporation of another state "authorized to do business in this state 
shall be subject to the same provisions, judicial control, restrictions 
and penalties, except as herein provided, as corporations organized 
under the laws of this state." This section shows a clear purpose to 
apply the remédies of section 1728 to foreign corporations so far as 
compatible with their corporate parentage. The phrase "judicial con- 
trol" is especially significant. 

But whatever may be the true construction of thèse sections, we 
think that upon gênerai principles a district court of Kansas, possessed 
of both équitable and légal powers to be exercised as conditions require 
in a single action, has authority to appoint receivers in a cause like 
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that before the court of Montgomery county. A corporation which 
violâtes the anti-trust laws of the state is prohibited from doing busi- 
ness therein, and it is made the duty of the Attorney General to en- 
force the prohibition by injunction or other proceeding. Section 5146. 
Obviously, circumstances may be presented in which a receivership is 
an appropriate, even a necessary remedy, and in a case calling for its 
use a court of a state equipped with gênerai équitable powers may 
employ such remedy against the property of a foreign corporation 
within its jurisdiction. As regards its business and property within 
a state, a foreign corporation is subject to the local law. In that re- 
spect it has no especial immunities not possessed by corporations of 
the state. Its corporate existence derived from another sovereignty 
may not be dissolved nor the internai workings of its purely corporate 
machinery controlled or regulated, but in its local activities it is sub- 
ject to the local police laws and its property within the state to the 
ordinary processes of the local courts. If in violation of the laws of 
the state of Kansas in which such a corporation is doing business it 
combines with other corporations there, absorbs and commingles their 
property with its own, and uses it in maintaining a trust or monopoly, 
the local corporations thereby abandoning their franchises and public 
duties, a case arises in which a district court of Kansas may revoke 
the permit of the foreign corporation to do business in the state and 
dissolve the local corporations, or, short of such radical discipline, set 
them in their proper places, and may also take possession of the com- 
bined property for séparation and allotment to the lawful owners. 
Without possession by the court its power to correct the violation of 
the law charged and found to hâve been committed would be fatally 
defective. The judge of the state court correctly observed that it was 
powerless to exécute its decrees while possession was withheld. Yet 
both jurisdiction and remedy were conferred upon it by the state laws 
in most comprehensive terms. Aside from the spécifie provisions of the 
statutes relating to corporations, we think that, under the gênerai pow- 
ers of courts of equity which the Kansas court possessed and by 
analogy to the principles which obtain in cases of trusts and the mar- 
shaling of assets, receivers were properly appointed. That the right 
asserted by the state of Kansas was not as a direct beneficiary or a 
créditer, but was the expression of its public policy, does not make the 
case différent in principle. In one aspect the object of the action was 
to détermine the ownership and enforce the distribution of spécifie 
property alleged to be unlawfully in the possession and control of a 
wrongdoer who was using it to violate the law. 

[3] The action in the state court was begun fîrst, but the fédéral 
court first appointed receivers. Did the subséquent appointment of 
receivers by the state court relate back so that it may be said that it 
was in constructive possession of the property from the time the ac- 
tion was commenced? It is a maxim of the law that a court having 
possession of property cannot be deprived thereof until its jurisdiction 
is surrendered or exhausted, and that no other court has a right to 
interfère. It is a principle of right and of law which leaves nothing 
to the discrétion of another court and may not be varied to suit the 
convenience of litigants. Merritt v. American Steel Barge Co., 24 C. 
209 F.— 20 
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C. A. 530, 79 Fed. 228. It is essential to the dignity and authority of 
every judicial tribimal and is especially valuable for the prévention 
of unseemly conflicts between fédéral courts and the courts of the 
States. As between them it is reciprocally operative — mutually pro- 
tective and prohibitive. The most difiSculty arises in determining when 
possession of property has been takén, when jurisdiction bas attached 
to the exclusion or postponement of that of other courts. It is settled, 
however, that actual seizure or possession is not essential, but that 
jurisdiction may beacquired by acts which, according to established 
procédure, stand for dominion and in efifect subject the property to 
jsdicial control. It,may be by the mère commencement of an action 
the object, or one of the objeçt?, of which is to control, afïect, or direct 
its disposition. See Mound City Co. v. Castleman, 110 C. C. A. 55, 
187 Fed. 921, and the cases cited. The principle often applies "where 
suits are brought to enf orce liens against spécifie property, to marshal 
assets, administer trusts, or liquidate insolvent estâtes, and in suits of 
a similar nature where, in the progress of the litigation, the court may 
be compelled to assume the possession and control of the property to 
be affected." Farmers' , Loan & Trust Co. v. Railroad, 177. U. S. 51, 
20 Sup. Ct. 564, 44 L,. Ed. 667. The mère fact that an exigency call- 
ing for a receiver may arise does not make the jurisdiction of the 
court in that respect relate to the beginning of the action (Shields v. 
Coleman, 157 U. S. 168, 178, 15 Sup. Ct. 570, 39 L. Ed. 660), as per- 
haps where it is an ordinary aid to exécution on a final judgment and 
dépendent upon conditions or circumstances that may or may not oc- 
cur. But where the declared purpose of an action in whole or in part 
is directed to spécifie property, and the fuU accomplishment thereof 
may require judicial dominion and control, jurisdiction of the prop- 
erty attaches at the beginning of the action. And it is so if dominion 
and control are essential to the action, though not yet exercised. We 
think enough has been said of the nature of the action in the state 
court to show that it is within the principle invoked. Judicial domin- 
ion of the combined and commingled properties of the offending cor- 
porations is vîtally necessary to the purposes of the action. In no 
other way could the marshaling and séparation be effectually accom- 
plished. 

It is urged that the jurisdictions of the state and fédéral courts are 
not concurrent with respect to the subject-matters of the suits, but in 
questions like that befor.e us the test is prior possession, actual or con- 
structive, and not concurrency of jurisdiction.. The subject-matter of 
which the one court has jurisdiction rjiay be wholly without the power 
of the other. Prior possession by a court having: jurisdiction of the 
case before it according to the laws of the sovereignty under which it 
was organized entitles it to hold until it is through. 

[4] There remains for considération the contention that, as applied 
to this case, the anti-trust statutes of the state conflict with the Sher- 
man Âct (Act July 2, Ig^Q, c. 647, 26 Stat. 209 [IJ. S.. Comp. St. 1901, 
p,. 3200]), and hence mustgive way. ■ In this connection it is unimport- 
ant that the Kansas Natural Gas Company is a Delaware corporation 
instead of a corporation of Kansas. The character of its trade and 
commerce, interstate or local, deterrnines the applicability of the anti- 
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trust laws of the nation or state and not the orîgin of its corporate 
existence. The term "interstate corporation" is a convenient colloquial- 
ism but hardly accurate. In respect of the contention now being con- 
sidered, the case would not be différent had that company been organ- 
ized under the laws of Kansas. Nor is it material that it transports 
some of the gas it deals in f rom Oklahoma into Kansas and f rom Kan- 
sas into Missouri by pipe lines. By express exemption it is not a com- 
mon carrier subject to the Interstate Commerce Act (Act June 29, 1906, 
c. 3591 [U. S. Comp. St. Supp. 1911, p. 1284] 34 Stat. 584) § 1, even 
would it matter were it otherwise! The point urged by counsel rests on 
the fact that the company is engaged in both interstate and local com- 
merce and upon the assertion that the two are so intricately interwoven 
as to be inséparable. The claim of inséparable intricacy is not tenable. 
The two kinds of commerce are no more interinvolved than with most 
railroads of the country and many manufacturing and mercantile con- 
cerns. Whatever may be the origin and admixture of the commodity 
dealt in or the common use of the same plant, equipment, and instru- 
mentalities, the two kinds of commerce are distinguishable. The com- 
pany is in no better position than if it were an ordinary industrial and 
mercantile concern of Kansas producing, buying, shipping, and selling, 
locally and in other states, grains, oils, or other commodities which lose 
their particular identity in the mass of that which is dealt in. Again, 
the property and business of the company which are wholly within the 
state of Kansas are not negligible incidents to which the state anti- 
trust statutes are being forced ; much of its property including that ob- 
tained from the other corporations is located there and much of its 
business is there transacted. The action of the state of Kansas was 
directed to the violation of the state statutes. The decree of the state 
court was expressly confined to the matters within its jurisdiction and 
subject to the local laws. There was no attempt to enforce the Sher- 
man Act. 

The contention therefore reduces itself substantially to this : A cor- 
poration in a state engaged in both interstate and local commerce which 
violâtes the Sherman Act and also the state statutes against trusts and 
monopolies is not subject to prosecution or action fqr the latter in a 
local court, but the remedy is under the Sherman Act in the courts of 
the United States ; also, it is not compétent for a state court in an ac- 
tion brought tq enforce the state statutes to take possession, by receiv- 
ers, of the physical property and instrumentalities employed by a de- 
fendant in interstate commerce. We think that neither phase of the 
proposition is tenable. The supremacy of the laws of the United States 
is not confined to those enacted pursuant to the commerce clause of 
the Constitution, but extends with equal force and potency to ail the 
subjects committed to Congress. In this respect there is nothing pecul- 
iar or exceptional in that subject of national jurisdiction. Législation 
by Congress does not necessarily exclude or displace législation of the 
states upon those aspects of a subject which are of local or state con- 
cern. For example, it is the settled law that the same act or séries 
of acts may constitute a violation of the separate laws of both nation 
and state> and that the offender may be prosecuted and punished in 
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each jurisdiction. Cross v. North Carolina, 132 U. S. 131, 139, 10 Sup. 
Ct. 47, 33 L. Ed. 287; United States v. Cruikshank, 92 U. S. 542, 550, 
23 L. Ed. 588; Fox v. Ohio, 5 How. 410, 433, 12 L. Ed. 213. See 
Grafton v. United States, 206 U. S. 333, 27 Sup. Ct. 749, 51 E. Ed. 
1084, 11 Ann. Cas. 640. It is no défense to a prosecution for a viola- 
tion of the anti-trust laws of a state that the accused by the same gên- 
erai course of donduct has also violated the similar laws of the United 
States, or, indeed, has been punished therefor. The same reasoning 
applies vvhen, as hère, the proceedin^ is a civil action to enforce obédi- 
ence to the law. In the Addyston Pipe Case, 175 U. S. 211, 247, 20 
Sup. Ct. 96, 109 (44 L. Ed. 136), which was brought under the Sherman 
Act, the decree below was modified becàuse it covered both interstate 
and local commerce and was theref ore too broad. The court said : 

"Although the jurisdiction of Congress over commerce among tlie states 
is full and complète, it is net questicned that it has noue over that wlaich 
is wholly wlthin a state, and therefore none .over eombiuations or^greemeuts 
so ïar as tliey relate to a re^t?"àint of such trade or commerce. It does not 
acquire any jurisdiction oveï ttat part of a eomblnation or agreement which 
relates to commerce wholly withiii a state, by reason of the fact that the 
combination also covers and régulâtes commerce which is interstate. The 
latter it can regulate, while the former is subject aloue to the jurisdiction 
of the state." 

The Kânsas anti-trust statutes are a bona fide exercise of the police 
power of the state. and not an attempt under the guise thereof to regu- 
late or burden interstate commerce. Their efïect upon that commerce 
is at the most incidental and Collatéral. 

But it is objected that the state court of Montgomery county pro- 
poses to seize by its receivers the very property and instrumentalities 
which the owners employ in interstate commerce. That is frequently 
done in private litigation, the suits of the appellants in the fédéral court 
being instances, and it has never been held that a state in the enforce- 
ment pi its valid laws by judicial proceedings is more restricted than 
the individual or the corporation. The power of Congress over inter- 
state commerce is suprême, but the right to engage in such commerce 
is not a gênerai sanctuary or refuge, nor does the use of commodities 
and instrumentalities therein exempt them f rom the ordinary local laws 
applicable to the mass of property in the state of which they are a part. 
They may be taxed as other property (Henderson Bridge Co. v. Ken- 
tucky, 166 U. S. 150, 17 Sup. Ct. 532, 41 L. Ed. 953), even while in 
the course of interstate commerce but temporarily at rest for business 
convenience or advantage (General Oil Co. v. Crain, 209 U. S. 211, 28 
Sup. Ct. 475, 52 L. Ed. 754), also sold for the nonpayment of taxes. 
They may be appropriated under the power of eminent domain. They 
are subject to attachment and garnishment (Davis v. Railway, 217 U. 
S. 157, 30 Sup. Ct. 463, 54 L. Ed. 708, 27 L. R. A. [N. S.] 823, 18 
Ann. Cas. 907), and to seizure and sale on exécution like any other 
property. A domestic corporation engaged in interstate commerce 
may be dissolved by the state for abuse of its corporate powers and its 
property sold and the proceeds distributed among its creditors and 
stockholders to the destruction of its commerce of every kind. The 
license of a foreign corporation engaged in interstate and local com- 
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nerce to do business within a state may be canceled, it may be adjudged 
guilty of violating the anti-trust laws of the state and to pay a fine 
therefor, and a receiver of ail its property in the state may be appointed 
under the gênerai laws as an aid to the enforcement of the judgment. 
Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 112, 29 Sup. Ct. 220, 
53 h. Ed. 417; Palmer v. Texas, 212 U. S. 118, 29 Sup. Ct. 230, 53 
L. Ed. 435. In Louisville & Nashville Railroad v. Kentucky, 161 U. 
S. 677, 701, 16 Sup. Ct. 714, 40 h. Ed. 849, an injunction againstthe 
consolidation of competing lines of railroad was upheld over the objec- 
tion of an interférence with Interstate commerce. The court said : 

"It has never beeii supposed that the dominant pOwer of Congress over In- 
terstate commerce took from the states the power of législation with respect 
to the Instruments of such commerce, so far as the législation was within 
its ordinary police powers." 

And we add that when a f oreign corporation combines with corpora- 
tions of a state contrary to the public corporate duties of the latter and 
in violation of the statutes of the state against trusts and monopolies, 
and takes possession of and intermingles their property with its own, 
the state may by and according to the established processes of its courts 
take possession of the whole to make effective a decree of dissolution, 
ségrégation, and appropriatê restoration, notwithstanding the combined 
property is employed by such corporation in interstate commerce as 
well as in commerce within the state. 

The decree is affirmed. 



BLAKE V. OLD COLOXY LIFE INS. CO. 

(Circuit Court of Appejils, Eighth Circuit. Xovember 19, 1913.) 

îJo. 3,722. 

Iksubance (§ 21*) — FoREiGN Insubance Compaîties — Deposit of Secubities — 
Trust. 

A deposit of securlties by a foreign life Insurance Company with the su- 
perintendent of Insurance of a state, required by him as a condition to the 
grauting of a llceuse to do business in the state, but not required by the 
statutes of the state, did not create a trust In favor of domestic policy 
holders of the company, where theré was no agreement to that effect and 
no évidence that such was the intention of the company, and on with- 
drawal from the state the company is entitled to a redelivery of the se- 
curlties. 

LEd. Note. — For other cases, see Insurance, Cent. Dig. § 23; Dec. Dlg. 
§ 21.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action at law by the Old Colony Life Insurance Company against 
Frank Blake. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Elliott W. Major, Atty. Gen., and Campbell Cummings, Asst. Atty. 
Gen., for plaintiff in error. 

Silver & Dumm, of Jefferson City, Mo., for défendant in error. 

Before HOOK and SMITH, Circuit Judges. 



•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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SMITH, Circuit Judge. The state of Missouri has an insurance 
department, the chief officer of which is designated as the "Superin- 
tendent of the Insurance Department." Mr. Robert G. Yates held this 
office in the years 1903 and 1904. He was then succeeded by W. D. 
Vandiver who in turn was succeeded by the plaintiff in error, here- 
after called the défendant, Frank Blake. In 1903 and 1904 Mr. Joseph 
B. Reynolds was the actuary of the department. The laws of Missouri 
hâve at ail times hère material contemplated the organization of : (1) 
Life and accident companies on the joint-stock or mutual plan, or the 
two corabined; (2) assessment insurance companies; (3) companies 
on the stipulated premium plan; and others. This was an action in 
replevin by the Old Colony Life Insurance Company, hereafter called 
the plaintifif, against Frank Blake, to recôver three notes and trust 
deeds given to secure the same. The parties filed a stipulation in writ- 
ing, waiving a jury as provided in section 649 of the Revised Statutes 
(U. S- Comp. St. 1901, p. 525). The court made spécial findings of 
tacts substantially as f ollows : 

This is an action of replevin for securities, amounting to $5,000, 
deposited by the Cosmopolitan Life Association on or about October 
17, 1903, with the insurance department of the state of Missouri. The 
défendant Blake is now superintendent of that department, and is now 
in possession and custody of such securities. The Cosmopolitan Life 
Insurance Association was a foreign corporation, organized under 
the laws of the state of Illinois, and made application to transact busi- 
ness in the state of Missouri on the stipulated premium plan, under 
article 4 of chapter 119 of the Revised Statutes of the state of Missouri 
of 1899. On making application to the insurance department of the 
state of Missouri it was informed by the then superintendent of in- 
surance that it was the ruling of the insurance department of the state 
of Missouri that before a license under the stipulated premium law 
could be issued it would be necessary for the Cosmopolitan Association 
to deposit $5,000 in money or securities with the department. The con- 
struction placed upon the law by the department was that ail com- 
panies, foreign or domestic, must make such deposit before authority 
to do business in the state could properly be issued. The actuary 
of the department, Mr. Joseph B. Reynolds, also informed the Com- 
pany that it would be required to deposit $5,000 before securing a 
license in the state, under the stipulated premium law, for the reason 
that it had no such deposit in the state of Illinois, and that the Mis- 
souri department would require that the deposit, if not made there, 
miist be made in Missouri, in order that it might be placed on the same 
basis as domestic companies under the same law. No requirement 
existed under thç la,ws of Illinois for making said deposit with the 
Illinois insurance department and that department would not receive 
such a deposit. The Cosmopolitan Association at once arranged to 
make, and did make, the required deposit with the Missouri insurance 
department, and thereupon the license to do business in Missouri was 
granted to it by that department. Contemporaneously with this appli- 
cation on the part of the Cosmopolitan Association, that company had 
undertaken to reinsure the business of a fraternal insurance company. 
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known as the Royal Tribe of Joseph, then doing business in the state 
of Missouri, and the reinsurance agreement entered into between the 
two organizations was submitted to the insurance department of the 
state of Missouri for approval. That approval was granted upon the 
making of the deposit and the issuance of the certificate of authority 
or license as aforesaid, and thereupon the CosmopoHtan Association 
took over the business of the fraternal organization under said reinsur- 
ance agreement. This certificate of authority or Hcense was renewed 
for one year upon the Ist of March, 1904, and again upon the 12th 
day of May, 1905, for a period terminating March 1, 1906, and the 
•Cosmopolitan Association continued to do business in Mis^uri until 
the Ist day of January, 1906, when it withdrew from the state and 
requested that its certificate of authority and license be canceled. 
Meantime the securities that it originally deposited, and which are 
the subject-matter of this suit, remained on deposit with the insurance 
department, and were left there without demand by the Cosmopolitan 
Association after its withdrawal from the state. Subsequently, and on 
or about the 9th day of September, 1909, an agreement was entered 
into between the Cosmopolitan Association and the Old Colony Life 
Insurance Company, a corporation organized under the laws of the 
state of Illinois, plaintifï herein, whereby plaintifï purçhased ail the 
assets of the Cosmopolitan Association of every character and descrip- 
tion, and plaintifï agreed to assume ail liabilities of said association 
for death claims, and ail other liabilities of such association shown by 
an attached exhibit. Plaintifï further agreed that holders of stipu- 
lated premium policies in said Cosmopolitan Association should be en- 
titled to receive, in exchange for their policies in said association, the 
plaintifï's "whole life nonparticipating policy" at the same rates of 
premium they had been paying to said Cosmopolitan Association, plus 
the increase in said rates necessary to conform to their attained âges ; 
and on the same day the Cosmopolitan Association for valuable con- 
sidérations, chief among which was the assumption of the risks of 
said association by plaintifï, transferred, conveyed, and assigned to the 
plaintiff, by writing , duly executed, ail the moneys, securities, books, 
records, office furniture, bills receivable, and ail bther personal or 
mixed pfoperty or efifëcts belonging to said Cosmopolitan' Association. 
Thereafter plaintifï by letter made demand upqn the défendant as 
insurance superintendent for the récognition of plaintifï as the owner 
and assignée of the funds in bis hands, and défendant refûsed until 
ail of the outstanding policy holders who might be held to hâve the right 
to proceed agaînst the deposit wére satisfied. ""Coupled with this de- 
mand plaintii^ asserted that ît'did not désire to withdraw this deposit 
from the insurance department of the state of Missouri until ail the 
policies that were formerly issued by the Cosmopolitan Association 
were fuUy satisfied. This was donc before the plaintifï coiiipàny had 
investigated the nature of the deposit and the requirements of the law 
under which it was made.' Meanwhile a number of suits were filed 
in Missouri agaînst the Cosmopolitan Association, and in some Cases 
, against the, plaintifï cornpany, by persons holding policies in the Cos- 
mopolitan Association issued while it was doing business in this state. 
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Judgments Avere afterward* secured against the Cosmopolitan As- 
sociation, aggregating about $2,000 and some other small claims are 
pending. Steps were taken under the Missouri statutes to subject this 
deposit to the payment of thèse judgments. The plaintiff made de- 
mand upon the défendant for thèse securities, which demand was re- 
fused. This suit followed. The Cosmopohtan Association is no longer 
doing business, and has no assets out of which claims may be satisfied. 
The plaintiff now has assumed the obligations of the Cosmopolitan 
Association to the extent hereinabove set forth. It is doing a légal 
reserve life insUrance business in the state of Illinois, and perhaps else- 
where, but not in Missouri. lis headquarters are in the city of Chi- 
cago, and it has on deposit with the insurance department of Illinois an 
aggregate of $221,000. The laws of Illinois do not know stipulated 
premium plan companies as defined in the laws of Missouri, an., no 
deposits are there required or authorized f rom such companies, either 
foreign or domestic. It is conceded that there is no question of retalia- 
tory law présent in this case. At the time of the making of the deposit 
nothing was said or done with référence thereto by the représentatives 
of the Cosmopolitan Association or of the state, except as here-nabove 
set forth, but the f ollowing certificate or license was issued : 

"It is hereby certified that the Cosmopolitan Life Insurance Association of 
Freeport, Illinois, has complied with the requirements of the insmauco laws 
of this state and is hereby authorized, subject to the provisions thereof, to do 
business of life insurance on the stipulated premium plan in the ocate of Mis- 
souri, uutil the first day of March, 1904." 

Upon thèse facts the court found and held : 

(1) The insurance laws of Missouri do not require a deposit with 
the insurance department by foreign insurance companies doing busi-> 
ness in that state on the stipulated premium plan. 

(2) Plaintiff is the owner of the securities sued for, and is not 
estopped from demanding the return of such securities from the de- 
fendant. 

(3) That no trust was created vesting in the insurance commis- 
sioner, either as an officiai or as an individual, the right to hold thèse 
securities for the exclusive benefit of the Missouri policyholders of 
the Cosmopolitan Association, or otherwise. 

(4) That the plaintiff is therëfore entitled to recover. 

The défendant requested the court to make the f ollowing déclara- 
tions : 

"If the court finds from the évidence that Robert G. Yates, on the 17th day 
of October, 1903, was the duly appointed, qualified, and acting superintendent 
of insurance of the state of Missouri, and on said date the Cosmopolitan Life 
Insurance Association was an insurance corporation organlzed and doing busi- 
ness under the laws of tlie state of Illinois, and on said date said Cosmopolitan 
Company made application through Its managing offlcer for a certlflcate of an- 
thority to transact life insurance business in the state on the 'stipulated pre- 
mium plan,' and as a prerequlslte, among other thlngs, was required to make 
a deposit of $5,000 as an Insurance fund, and on said date did deposit said 
$5,000 with said superintendent of Insurance of Missouri, In trust for the 
benefit of the policy holders of said Company, and that from year to year un- 
tll 1906, contlnued said deposit with the Insurance department of Missouri, for 
the same purpose, and that thereupon said Cosmopolitan Company proceed^r! 
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to do sin Insurance business in thls state on the stipulated premium plan, and 
wrote policies and collected the premiunis therefor, and that said policies were 
still subsistlng and in force wlien the plaintiff purchased and took an assign- 
ment df the benefits of said Cosmopolitan Company in October, 1909, and that 
losses accrued on said policies in this state, aud the same hâve not been paid 
by said Cosmopolitan Company or plaintiff, when this suit was brought, nor up 
to tbis tinie, then plaintiff cannot recover in this action, and it will not avail 
plaintiff that such deposit may not hâve been required by the law of Missouri, 
and the plea of ultra vires will not avail plaintiff." 

And again : 

"The eounsel for the Cosmopolitan havlng had the option to make the deposit 
to obtain the license, and having elected so to do, cannot now be heard to say 
it vi as 'involuntary,' and thereby reap ail the benefits of a license and the in- 
crease of its business. The Cosmopolitan had no absolute right to a license, 
and could not bave compelled the issuauce to it of a license. There was no 
duress or fraud in the transaction. 

"The superintendent construed the statute to require him to take the de- 
posit, and the company accepted that construction, and both sides executed the 
agreement, and neither will be heard now to plead ultra vires, or that it was 
involuntary as to policy holders who bave suffered losses in this state and are 
inipald." 

The court refused to make either of said déclarations of law, and 
to each refusai the défendant at the time excepted. 

The statutes of Missouri contain no express provision that foreign 
companies doing business on the stipulated premium plan shall make 
any deposit of securities before being authorized to do business. The 
Insurance department did not so understand when it took thèse securi- 
ties. Mr. A. C. Murray testifies that the Missouri Insurance Depart- 
ment first required that $5,000 in securities be deposited with the Illi- 
nois Insurance Department, and it was only after the Illinois depart- 
ment had refused to take the deposit that the demand was substituted 
that the securities be deposited with the Missouri department. Mr. 
Joseph B. Reynolds, the actuary of the insurance department of Mis- 
souri, says: 

"They were told that they would be required to deposit $5,000 befôre secur- 
ing the license in the state urider the stipulated premium law, for the reason 
that they had no such deposit in Illinois, and that the Missouri department 
would require that the deposit, if not made there, must be made in Mis.souri, 
in order tha't they might be placed on the same basis as domestic companies 
are under the same law. That was not only what they were told, but was 
the rule of the department at the time." 

It is quite clear that the demand for a deposit in Missouri was upon 
the broad équitable ground thus annotinced, and there was no claim that 
any Missouri statute required it; else why the ofïer to waive it, if the 
deposit was made in Illinois? 

In his argument the défendant relies upon what is now section 6985 
of the Revised Statutes ôf Missouri of 1909. 

"When any such corporation, company or association shall désire to relin- 
quish its business in this state, the superintendent, sljall, on applicatioi^-.of such 
corporation under oath of its président or principal ofHcer and secre'tary or 
actuary, give notice of such intention at least twice in à hpwspaper of gênerai 
circulation published at the state capital. After such publication he shall de- 
liver up to said corporation the securities, or any. portion theieof, held bv him 
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belonglng to such corporation upon being satisfied that ail the debts and lia- 
billtles of every kind are paid or provided for." 

It is cohtended that the intent of the law must govern, and that a 
provision for the delivering up of securities would be foolish if no se- 
curities were required to be deposited. This is true, but section 6965, 
R. S. 1909, provides for the deposit of $5,000 in securities by domestic 
companies, and section 6983, R. S. 1909, contains this provision with 
référence to foreign companies : 

"When any state, terrltory or foreign country sliall Impose any obligations 
upon any such corporation of this state, or their agents transacting business 
in such other state, territory or foreign country, the like obligations are liereby 
imposed 'upon siniilar corporations of such other state, territory or foreign 
country, their agents or représentatives transacting business in this state; and 
such corporation, company, association or society of such other state, territory 
or foreign country, and its agents and représentatives shall pay ail licenses,. 
fées or penalties to, and make deposits with the superlntendent of insurance 
imposed by thé laws of such other state, territory or foreign country upon any 
corporation of this state doing business therein; and in case of f allure to pay 
the same, tKe superlntendent shall refuse the certificate of authoi'ity herein 
provided for or cancel such certificate, if one shall hâve been previously is- 
sued." 

Manifestly the provision in 6985 has référence to domestic compa- 
nies, and to the only securities required to be deposited by foreign com- 
panies, and they are the ones referred to in section 6985 as to be re- 
turned. The Législature could hâve required foreign companies to- 
make a deposit in trust, and could hâve defmed vvho its beneficiaries. 
should be, and of what the trust should consist, but it did not do so. 
It follow^s that the securities were deposited without authority of law. 

The question of the existence of a trust and of the estoppel of the 
plaintiff to deny such trust ha.ve been argued together, and will be so 
cotisidered. 

Ignoring any question as to the statute of frauds of Missouri, a trust 
in personalty may be established by paroi évidence, but such évidence 
must be clear and convincing, not doubtful, uncertain, or contradictory. 
Allen V. Withrow, 110 U. S. 119, 129, 3 Sup. Ct. 517, 28 L. Ed. 90. 
Who was the beneficiary of the supposed trust, and what were its 
terms ? 

It appears that the laws of Missouri with référence to domestic stip- 
ulated premium companies provided in section 6965, R. S. 1909, that : 

"Every corporation incorporatlng or reincorporating under the provisions of 
this article shall deposit with the superlntendent of insurance such securities 
as are required by law to be deposited by insurance companies the sum of flve 
thousand dollars before it shall cominence business. Said flve thousand dol- 
lars shall be a part of the insurance fund and an asset of the corporation. 
The securities deposited with the insurance department pursuant to this sec- 
tion shall be held by the superlntendent in trust for the benefit and protection 
of and as security for the poliey holders of such corporation, their légal rep- 
résentatives and beneficiaries." 

There is nothing on the face of this statute that limits the benefits 
of the securities to domestic poliey holders, and the insurance depart- 
ment was satisfied with a deposit in Illinois, which would certainly not 
hâve been for the exclusive benefit of poliey holders in Missouri. Thèse 
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securities were deposited and a certificate to do business in Missouri 
was issued, which made no référence to the securities. Tliere was no 
déclaration of trust, and nothing to indicate why or for whose security 
they were deposited. Air. Yates, the then superintendent of insurance 
of Missouri, testified : 

"They put up the money wlth the understandiiig— I don't know wliether it 
was ever stated to him or not, but it was my understanding, and the reasoii 
why we demanded that was for the beneflt of the poUcy holders which they 
had then, or niight hâve in the future, in the state of Missouri, if they had 
any at that time." 

There was nothing said between the parties as to who were the ben- 
eficiaries of the supposed trust. The insurance department thought it 
was to secure the Missouri poUcy holders, but there is nothing to indi- 
cate the CosmopoHtan Company so understood it, or understood the 
beneficiaries of the trust were différent from what they would hâve 
been if the money had been deposited in Illinois. If we could ascer- 
tain who the beneficiaries were, whether ail policy holders or only the 
Missouri policy holders, what policies did it secure? The holders of 
membership in the Royal Tribe of Joseph had no security, and there 
was no agreement they should hâve any. Was the trust simply for the 
benefit of insurers on the stipulated premium plan, or did it include the 
members of the former fraternal insurance society? We do not know 
and there is not a syllable of évidence tending to enlighten us. It is év- 
ident that if there was a trust, no individual bas shown that he or bis 
claim :was securedby the trust by clear or convincing, or any other kind 
of, évidence and the whole matter remains doubtful and uncertain, and 
the same is true of the claim of estoppel which is not specially pleaded. 

The case in this court of Illinois Life Insurance Co. v. Tully, 174 
Fed. 355, 98 C. C. A. 259, is quite like the case at bar, and disposes of 
many of the questions argued hère. 

Reliance is placed upon Boston & Albany R. Co. v. Mercantile Trust 
& Deposit Co. of Baltimore, 82 Md. 560, 34 Atl. 778, 38 L. R. A. 97; 
Clark v. Callahan, 105 Md. loc. cit. 614, 615, 66 Atl. 618, 10 L. R. A. 
(N. S.) 616, 12 Ann. Cas. 162; Coyne v. Suprême Conclave, 106 Md. 
54, 66 Atl. 704, 14 Ann. Cas. 870; Ruhe v. Ruhe, 113 Md. 595, 77 Atl. 
797. 

Spécial reliance is placed upon the first case, and upon the fbllowing 
language there used : 

"In determlning whether or not a trust has been created, courts will take 
into considération the situation and relations of the parties, the character of 
the property, and the purpose which the settler had in yiew In making the 
déclaration. No technical terms or expressions are needed." 

But the défendant ignores that immediately following this language 
the court f urther said : 

"It is suffleient if the language used shows that the settler Intended to create 
a trust, and clearly points out the property, the beneflciary, and the disposi- 
tion to be made of the property." 

In this case the requirement that the settler clearly point out the 
beneflciary and the disposition to be made of the property is whoUy 
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ignored. In that case the treasurer of state, in his receipt for tlie sc- 
curity, expressly stated : 

"That said securltles are now held by me, as such treasurer aforesairt, in niy 
officiai capaclty, on deposit as a guaranty for tlie payiueut of the polieics of 
insuranee issued by said Company." 

And in his separate schedule he referred to the — 

"stoclvs and other securities * * * held by me in trnst for the policy 
liolders of the American Casualty Insurance and Security Conipauy of Balti- 
more City." 

Clearly there is no analogy between that case and this, and the same 
is true of the other cases cited. 

Sufficient has been said to indicate that the défendant was not en- 
titled to the déclarations of law asked. 

No error appears, and the judgment is affirmed. 



NEW YORK, S. & W. R. CO. v. THIERER (two cases). 

(Circuit Court of Appeals, Second Circuit. November 11, 1913. On Motion 
for Reheariug, December 18, 1913.) 

^fos. 58, 59. 

1. Railroads (§ 324*)— Crossing Accident — Contbibutoby Négligence. 

On tlie question of the négligence of a pedestrian, struck and injured 
by a train at a railroad crosslng, the négligence of the railroad company, 
if any, is Immaterial. 

[Ed. Xote. — For other cases, see Railroads, Cent. Dig. §§ 1020-1025 ; Dec. 
Dig. § 324.*] 

2. Eaileoads (§ 324*) — Crossing Accident — Injury to Pedestrian — Con- 

TBIBUTORY NEGLIGENCE — CROSSING SiGNALS — FaILURE TO GiVB. 

Failure of a railroad company to give statutory signais on the train ap- 
proaching a crossing will not relieve a pedestrian, struck and injured by 
the train at the crossing, from contributory négligence, if he had an op- 
portunity to avoid the danger. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1020-1025 ; Dec. 
Dig. § 324.* 

Duty to give warning signais at crossings, see note to Chesapeake & 
O. Ry. Co. V. Steele, 29 0. C. A. 90.] 

3. Railroads (§ 327*) — Crossing Accident — Duty to Look and Listen. 

Under the New Jersey law, a pedestrian approachlng a railroad crossing- 
must look and listen for trains before attemptiug to cross. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1043-1056;. 
Dec. Dig. § 327.*] 

4. Railroads (§ 327*) — Crossing Accident — Look and Listen — Obstruc- 

tions. 

Where tlie view of a railroad track is obstructed, on a pedestrian's ap- 
pi-oacliiiig a crossing, either by cars standing on an intervening track or 
by smoke or fog, he may not continue to walk acrose the tracks until he 
is ab)e to see whethei' there is any danger, and is guilty of négligence un- 
less he stops until he ean see. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1043-1056;; 
Dec. Dig. § 327.*] 

*For other cases see same topic & § nUMber in Dec. & Am. bigs. 1907 to date, & Rep'r Indexes 
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5. Kailboads (§ 327*) — Crossing Accident — Look and Listen — Cokt-ibu- 

TORY NESLIGENCE — EVIDENCE. 

l'ialntiff, on approachlng a railroad crossing at night, saw certain 
freight cars at the crossing on an intervenlng traclt, passed between them 
to tlie second tracli, lool^ed to the south, and at tlie same moment was hit 
by a train backing north on that track. She did not testify that she lis- 
tened, except that she did not hear any bell or vvhistle. Ileld that, si" ce 
she could not hâve looked until just as she stepped into the danger zone, 
slie did not perform her duty to look and listen and was guilty of négli- 
gence as a matter of lavr. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dig. §§ 1043-1056 ; Dec. 
Dig. § 327.*] 

On Motion for Rehearing. 

6. New Tbial (§ 68*) — Crossing Accident — Contbibutoet Négligence — 

State Statutes — Application. 

P. L. N. J. 1910, c. 278, provides that in an action for injuries or deatli 
in a railroad crossing accident plaintiff shall not be nonsuited for con- 
tributory négligence on his part or on the part of persons for whom the 
suit is brought, but in ail such cases it shall be left to the jury to déter- 
mine whether the person Injured or killed was exercising due and rea- 
sonable care under the conditions existlng at the crossing at the time of 
the injury or death, and if the jury shall détermine that the person in- 
jured or killed was not exercising such care the verdict shall be for de- 
fendant. Beld, that such act does not abolish the défense of contributory 
négligence in such actions, nor entitle plaintiff to recover in spite of it, 
but is a mère régulation of procédure, requiring that such issue be sub- 
mitted to the jury without in any manner impairing the right of the 
court to set aside a verdict for plaintiff in case he détermines that the 
person injured or killed has been guilty of contributory négligence as 
a matter of law. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 135-140 ; Dec. 
Dig. § 68.*] 

Coxe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of New York; Thomas I. Chatfield, Judge. 

Actions by Annie Thierer and by Joseph Thierer against the New 
York, Susquehanna & Western Railroad Company. Judgment for 
plaintiff in each case, and défendant brings error. Reversed. 

Stetson, Jennings & Russell, of New York City (F. B. Jennings, W. 
C. Cannon, and R. L. von Bernuth, ail of New York City, of couns,el), 
for plaintiff in error. 

Emanuel A. Busch (A. J. Rose and Alfred C. Petté, both of New 
York City, of counsel), for défendant in error. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Thèse are writs of error to the District 
Court of the United States for the Eastern District of New York upon 
judgments entered on verdicts in favor of Annie Thierer for $8,000 
for Personal injuries and of her husband, Joseph Thierer, for $500 
for loss of her services and expenses of her cure. By stipulation 
the cases were tried together and one bill of exceptions signed. 

The défendant, the New York, Susquehanna & Western Railroad 
Company, has three tracks crossing at right angles Second street 
in North Paterson in the borough of Hawthorne, N. J. Second 

•For other cases see same topic & § ndmeeiî in Dec. & Àm. Dl-gs. 1907 to date, & Rep'r indexes 
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Street runs east and west and the defendant's tracks run north and 
south. The west track is the single track main Hne between Haw- 
.thorne to the south and North Paterson to the north. East of that 
track is a siding and east of the siding is a storage track. The Thierer 
f amily lived on Forest avenue, which runs parallel to and a block east 
of thèse tracks with nothing intervening. At the time of the acci- 
dent they had Hved there seven months. Forest avenue and Second 
Street are both dirt roads. 

September 26, 1911, at 5 p. m., the plaintiff Annie Thierer left 
her house, walking north a block to Second street and theh a block 
west to the railroad crossing. She saw freight cars at the crossing 
on the first two tracks and testified that as she passed between the 
cars on the siding or second track she looked to the south and was 
at the same moment hit by a train backing to the north on the west 
track. She was badly injured on the left side of her head and her 
left leg had to be amputated below the knee. 

[1, 2] The défendant was charged with négligence for failing to 
ring a bell or blow a steam whistle as required by statute while the 
train was approaching the crossing. Thé verdict of the jury estab- 
lishes this charge. The serious question, however, remains whether 
the plaintiff's own testimony doesnot show that she was guilty of 
contributory négligence. Upon this 'question the négligence of the 
railroad conipany is imma'terial., The failure of the railroad Com- 
pany to givjC the statutory signal will not relieve the pedestrian if lie 
has an opportunity to avoid danger. Pennsylvania R. R. Co. v. Right- 
er, 42 N. J:. Law, 180, 185; Conkling v. Erie R. R. Co., .63 N. J. 
Law, 338, 345, 43 Atl. 666. The law of New York is the same. Ro- 
drian v. N. Y., N. H. & H. R. R. Co., 125 N. Y. 526, 528, 26 N.>E. 741. 

[3] The law applicable to the. case is of course that of the state 
of New Jersey, where it arose. The highest court of that state holds 
that pedestrians, bef ore crossing railroad tracks at grade, must look 
and listèn. Mrs. Thierer said absoliitely nothing about listening ex- 
cept that she did not hear any bell or whistle. In respect tO' looking, 
she said agairi and again that, while walking at her ordinary gait, she 
looked to the south and was struck by the train backing up from that 
direction the moment she looked. Of course at that moment she 
must hâve been within the overhang of the train, the very situation 
that the rule as to looking and listening is intended to prevent. She 
did not look before she crossed. Such looking and Hstening as she 
gave amounts to not looking or listening at ail. If looking and lis- 
tening after one is on the track satisfies the rule, it might as well 
not exist. 

[4] It is also a fair inf erence f rom the rule that, where circum- 
stances prevent a pedestrian from seeing, he must stop until he can 
see. Mrs. Thierer walked out of a place of safety without looking 
until she was actually in a place of danger. If the cars on the siding 
were south of the crossing, she obviously had an unobstructed view 
for a distance to the south increasing the further the cars are found 
to hâve been from the crossing. On the other hand, if they were 
on the crossing and close up to her, ordinary care required her to 
stop in a place of safety and look. The wholesome rule as to looking 
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and listening implies that this care must be exercised under circum- 
stances where the pedestrian can hear and see. Otherwise it is use- 
less. If there is a temporary obstruction to the view, such as smoke 
or fog, he cannot continue to walk across the tracks until he is able 
to see whether there is any danger. This is equally true of a per- 
manent obstruction, such as the open cars, in this case, standing upon 
the siding, if they are to be regarded as permanent. 

[5] The law of New Jersey is quite plain on this subject. The 
Court of Errors and Appeals said in Central R. R. v. Smalley, 61 
N. J. Law, 277, at page 279, 39 Atl. 695, at page 696: 

"The duty of a person who is about to cross a railroad track Is to be prudent 
• — to look and to listen and to do the thlngs that wlll make looking and listen- 
ing reasonably effective. If the vision or hearing of such a person is limlted 
by permanent obstructions or dlsturbances, he should for that reason be cau- 
tious; if hls vision or hearing is limlted by transient obstructions or dlsturb- 
ances, under circumstatices whlch oblige him to rely on the sensé thus limlted, 
he should wait until it bas again become efficient to vvarn hlra of péril. One 
sensé, if well used, may give warning enough. To go on a railroad crossing in 
the vvay of a train whlch can be nelther seen nor lieàrd, but which would be 
eltlier visible or, audible except for some temporary hlndrance to sight or hear- 
ing, is to be négligent." 

And in Swanson v. Central R. R., 63 N. J. Law, 605, at page 607, 

44 Atl. 852: 

"That it is the duty of the traveler upon a highway, before crossing a rail- 
road, to look up and down the tracks and also listen for approaching trains, 
and that bis failure to do so is such négligence as will prevent a recovery if 
he is run down at the crossing, bas been declared by this court In a long line 
of cases. So, toc, it is entirely settled that, if hls abillty to see or to hear an 
approaching train is temporarily diminlshed or destroyed by obstructions or 
dlsturbances whlch are translent in their nature, reasônable prudence requires 
him to wait until such obstructions or dlsturbances hâve dlsappeared and his 
sensés hâve again become efficient to warn him of danger before atternptlng 
the crossing. Merkle v. New York, Lake Erie & Western Railroad Co., 49 
X. J. Law, 473 [9 Atl. 680] ; West Jersey Railroad Co. v. Bwan, 55 N. J. Law, 
574 [27 Atl. 1004] ; Pennsylvanla Railroad Co. T. Pfuelb, 60 N. J. Law, 278 
137 Atl. 1100]; s. c. on Error, 61 N. J. Law, 287 [41 Atl. 1116]; Central Rail- 
road Oo. V. Smalley, 61 N. J. Law, 277 [39 Atl. 695]." 

And in Passman v. West Jersey & Seashore R. R. Co., 68 N. T. 
Law, 719, at pages 72L 722, 54 Atl. 809, at page 810 (61 L. R. Â. 
609, 96 Am. St. Rep. 573) : 

"The respective rights of railroad companles and persons attempting to pass 
over thelr tracks at regular crosslngs are reclprocal. The Company bas the 
rlght of way ; it must, however, glve the statutory signais of the approach of 
its trains. A person about to cross a railroad track on a highway is presumed 
to know the danger, and, while he may reasonably expect to be warned by the 
prescribed signais of an approaching train, he cannot Justlfy himself in risk- 
ing the danger unless he has exercised the sensés nature has glven to protect 
him from harm, and he must exercise such faculties in the manner that an 
ordinarlly prudent person would exercise them under similar cireumstanees. 
The greater the difflculty of discovering the danger as apparent from the sur- 
roundings, the greater is the care required, and, if the cireumstanees are such 
that one sensé is rendered less reliable, the others must be used to a cor- 
respondingly greater extent. * * * The plaintlfC's intestate In this case 
was riding on a bicycle, a vehicle propelled by his own power, over which he 
had Personal control. The gênerai rule to be applied requires a bicycllst, on 
approaching a railroad crossing where the view of the track is In any way ob- 
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scured, to dismount, or at least brlng his wheel to sucli a stop as will enable 
him to look up and down the track and llsten before attempting to cross, and, 
whlle bis aets may vary In certain détails, the law requires of him practically 
the same reasouable care as is required of a pedestrian. Robertson v. Penn- 
sylvania Eailroud Co., 7 Am. & Eng. E. K. Cas. (N. S.) 605 [180 Pa. 43, 36 
Atl. 403, 57 Am. St. Eep. 620]." 

In each of the foregoing cases the plaintiff was held not entitled 
to recover as matter of law. 

We feel compelled to the conclusion that Mrs. Thierer did not act 
with ordinary prudence, was guilty of contributory négligence, and 
therefore cannot recover. The judgments are reversed. 

COXE, Circuit Judge (dissenting). I am unable to concur with the 
majority of the court that the plaintiff was, as matter of law, guilty 
of contributory négligence. 

The plaintiff is a woman of ordinary intelligence and there is noth- 
ing to show that she was reckless or that her sensés were in any 
way impaired. She was put in a position of great péril by the de- 
fendant's action in blocking both sides of the crossing, on the fîrst 
two tracks, with stationary cars and then backing an engine across 
without warning or précaution of any kind. Manifestly the plaintiff 
could not look north and south at the same moment. As she left the 
second track and passed beyond the overhang of the freight cars 
she stooped forward to look in the direction where she had reason 
to think danger might be apprehended and before she could turn to 
look in the other direction the engine backed upon her. The pre- 
sumption is that she took ail the necessary précautions to préserve 
her life and to hold, upon such évidence, that she was in fault as 
matter of law seems to me unwarranted. In my opinion the question 
■of contributory négligence was clearly one for the jury and the judg- 
ment should be affirmed. 

On Motion for Rehearing. 

WARD, Circuit Judge. After our décision was handed down in this 
case the défendant in error rrioved for a rehearing on the strength of 
chapter 278, Laws of 1910, of the state of New Jersey, which had not 
been called to the attention of the trial court or of this court. We 
permitted brief s to be submitted on each side and hâve given the sub- 
ject careful considération. The act provides that when any one is 
injured or killed at a railroad crossing where the company has not in- 
stalled safety gâtes, bells, or other devices to give warning to the trav- 
eling public : 

.1 « * » rjijjg plaintiff! in such action shall not be nonsuited ou the ground 
of contributory négligence on his own iiart or on the part of the persons for 
whom duch suit is brourfit, but in ail such cases it shall be left to tlie Jury 
to détermine whether the person injured or killed was exercising due and 
reasonable care under tlie conditions existing at said crossing at the tinie of 
such injury or death, and if the jury shall détermine that the person Injured 
or killed was not exercising due and reasonable care under the conditions ex- 
isting at said crossing at the time of such injury or deatli, the verdict shall 
be against the plaintiff aud in favor of the défendant." 

[6] The trial judge did actually try the casé in accordance with this 
statute, because he submitted the question of the plaintiff's contribu- 
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tory négligence to the jury, whereas we held he should hâve disposed 
of it as matter of lavv and hâve directed a verdict in favor of the de- 
fendant. The act does apply to the crossing in this case, and if it reg- 
ulated the cause of action we should feel bound to enforce it. The 
majority of the court, however, are of the opinion that it does not, but 
is a mère régulation of procédure. It does not abolish the défense of 
contributory négligence, or hold that the plaintifï may recover in spite 
of it, nor do more than provide that the plaintifï shall not be nonsuited 
by the court on this ground. This, we think, affects the remedy only. 
The Suprême Court of New Jersey evidently so regards it, because we 
are furnished with its opinion in the case of Shoemaker v. Central R. 
R. of New Jersey, 89 Atl. 517. decided March 3, 1913, but not officially 
reported, setting aside a verdict in favor of the plaintifï on the sole 
ground that he should hâve been held guilty of contributory négli- 
gence. In other words, it did not feel bound by the verdict of the jury 
on a question which it regarded as matter of law. As we bave no 
power to set aside verdicts or to deal with anything but errors of law 
raised by exceptions, the act would hâve more far-reaching consé- 
quences in this State than in the state of its création. The défendant 
there might hâve a verdict against it set aside, whereas hère the verdict 
would be unassailable. 

The motion for a rehearing is denied. 



LOUISVILLE & N. E. CO. v. LAXKFORD. 

(Circuit Court of Appeals, Sixtli Circuit. December 2, 1913.) 

No. 2,365. 

1. Masteb and Servant (§ 286*) — Deaih of Sekvant — Bailboads — Opeeation 

— Xeglioekce. 

AVliere défendant fell from tlie pilot of a railroad engine lieing used In 
switcliing opérations and was Icilled, and it was sliown tliat a switch en- 
gine witli a front footi)oard instead of a pilot would hâve been more safe, 
and that the change on the engine in question coiild hâve been readily 
made, but that the road englue was used for switching for a considérable 
period prior to the accident, whether défendant was négligent in so using 
it was for the jury. 

[Ed. Note. — For other cases, sèe Master and Servant, Cent. Dig. §§ 1001, 
1006. 1008, 1010-1015, 1017-1033. 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*] 

2. Master and Servant (§ 288*) — Death of Servant — Railroads — Opération 

— AssDMED RisK — Question fob Jury. 

Where décèdent, a svvitchnian, waw jarred from the uarrow rim of the 
liilot of a road engine at night while it was beiug used for switching, re- 
sulting in his death, whether he assunied the risk of rlding thereon un- 
der such circumstances wâs for the jury. ' ' ' 

[Bd; Note. — For other cases, seê Master and Servant, Cent. Dig. §§ 1068- 
lOSS ; Dec. Dig. § 288.* • 

Assumption of risk incident to einployment, see note to 38 C. C. A. 314.]- 

3. Négligence (§ 101*) — Dëath of Servant — Employers' Liability Act — In- 

structions. 

In an action under the Employers' Liability Act for the,, death of a 
switchnian by being jarred from the pilot of a road engine being used for 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
2()9P.— 21 '' ■ ■ ■ " 
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switciiîng purposes, a request tô cBarge tliat decedent's act In ïidlng on 
thè'pllpt with knowledge of thé apparent and obvious danger, and with- 
ont neoesslty, should imperatively reduce the damages to a nominal sum 
was properly refused, since, under the express pïo visions of tlie act, tlie 
damages recoverable in case of decedent's négligence, bear the same rela- 
tion to the full aniount as thei négligence attributable to the carrier bears 
to the entire négligence attributable to both. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 85, 163, 164 ; 
Dec. Dig, § 101.*] 

4. Màsteb and Sekvant (§ 286*)— Death of Servant — Eailroads — Opération 
— Defective Track — Négligence— Question for Jury. 

In an action for the death of fl switchman by being jarred from the 
. rim of tlje ,pilot of a road engine used for; switching, évidence held to re- 
quire submission to the jury of the question wliether défendant was nég- 
ligent in permitting low places in the track' which the jury might flnd was 
the cause of a lurch of the engine whlCh caused décèdent to fall. 

FEd. Note.— For other cases, seè Matter and Servant, Cent. Dig. p§ 1001, 
1000, 1008, 1010-1015, 1017-1033, 103G-1042, 1044, 1046-1050; Dec. Dig. | 
286.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; J. E. McCall, Judge. 

Action hy Ike Lankford, as administrator of the estate of Robert 
McClure, deceased, against the Louisville & Nashviile Railroad Com- 
pany. Judgment for plaintiiï, and défendant brings error. Afïirmed. 

Jno. B. Keeble, of NashviUé, Tenn. (W. W. Farabough, of Mem- 
phis, Tenn., of counsel), for plaintifï in error. 

Sweeney & Sweeney, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judgç. On the night of December 6, 1910, 
the intestate, while empïoyed in defendant's railroad yards at Paris, 
Tenn., as a switchman, in making up an interstate train was run over 
by the engine in use for such switching. When last seen before the 
accident he had just set the switch, which was on the left-hand, or 
fireman's side of the engine and was apparently proceeding to cross 
the track 5 or 6 feet in front of the engine. He was found about 15 
or 20 feet further up the track, just outside the left-hand rail, one 
foot eut oflf and his body badly crushed. It was plaintifï's theory, 
stated in the déclaration and relied upon at the trial, that deceased 
stepped upon the pilot and was thrown therefrom through a lurch 
caused by the engine passing Over a "low joint" in the track. The en- 
gineer and another witness testified that décèdent told them that in 
trying to turn on the pilot he slipped and fell off. He died within an 
hour after the accident. The grounds of defendant's négligence re- 
lied on, as far as submitted to the jury, were the use for switching 
purposes of a road engine carrying a pilot, and without a front f oot- 
board, instead of a switch engine, which has a front footboard and 
no pilot, and an out-of-repair and unsafe condition of the track. The 
défenses wère a déniai of négligence on defendant's part and assump- 
tion of risk and contributory negUgence on the part of deceased. The 

•For other cases see same txiplc & § numbeb In Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 



LOUISVILLB & N. K. CO. V. LANKFOBD 323 

suit was brought under the Employers' Liability Act.* At the close 
of the testimony défendant moved for peremptory; instruction in its 
favor, which was denied, and the case submitted to the jury. Verdict 
was rendered for plaintiiï, on which judgment was entered. The er- 
rors argued relate to the refusai to direct verdict, the déniai df Sev- 
eral requested instructions, and the submission of the alleged defective 
condition of the track as a ground of defendant's négligence; the crit- 
icism hère being that there was no évidence tending to show either 
that the engine lurched or that there was any condition, of the track 
which might hâve caused such lurching. It is not contended hère that 
a maintaining of the track in the condition last stated would hâve no 
tendency to prove négligence. 

[i] 1. The motion to direct verdict was properly denied. There 
was testimony tending to show négligence on defendant's part in us- 
ing a road engine for switching purposes. There was évidence (in- 
cluding the construction of the pilot, referred to later) f rOm which the 
jury might properly infer tha.t décèdent was expected to ride on the 
pilot during switching movements. Notwithstanding defendant's évi- 
dence to the contrary, a question of fact for the' jury was presented. 
There was évidence that a road engine was less safe for this purpose 
than a switch engine, because of the lack of front footboard, the pilot 
having no fgot room except a narrow "rim" perhaps 3% inches wide, 
which was less secure than a footboard; that défendant had then and 
there shops'at which the road engine could hâve been properly equipped 
for switching purposes by taking off the pilot and putting on a front 
footboard, which required not more than one td two hours at the most ; 
and that the road engine had been in use for switching purposes at 
least part of the preceding nig'ht, ail of the day be fore the accident, 
and from 7 o'clock in the evening until the accident, which occurred 
about midnight. The effect (upon the motion to direct verdict)' of the 
alleged failure to prove that a defect in the condition of the track con- 
tributed to the accident need not be considered,in view of what is said 
in a later portion of the opinion as to the proof on that subjéct. 

[2] The défense of assumption of risk presented at least questions 
of fact for the jury. Texas & Pacific R. R. Co. v. Swearingen, 196 
U. S. 51, 62, 25 Sup. Ct. 164, 49 L. Ed. 382; Sterling Paper Co. v. 
Hamel (C. C. A. 6th Cir.) 207 Fed. 300, 304. It is conceded that, if 
plaintiff has a right of action, the suit is properly brought under the 
Employers' Liability Act, by which the défense of contributory nég- 
ligence as a complète bar is abrogated. The question of such négli- 
gence as reducing recovery was submitted to the jury. 

[3] 2. If the record justified submitting the condition of the road- 
bed as a ground of négligence, it follows that the judgment must be 
affirmed. This is so as to the défense of assumption of risk, because 
the requests upon that subject (assignments 8, 9, 10, and 15) ignore 
the condition of the track and make decedent's acquaintance with the 
condition of the engine and its use bar recovery. An assumption of 
risk as to the engine obviously would not hâve the effect stated, pro- 
vided other négligence, not assumed, proximately contributed to the 

lAct Aprll 22, 1908. c. 149, 35 Stat. 65, amended by Act April 5, 1910, c. US, S 2, 36 Stat. 
SSa (U, s. Comp. St. Supp. 1911, p. 1325). 
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accidèîift- Sequèst' No"?- 5"^ was""' propçrly' déniedJ ■ It' riot' only ignoredl 
the condition o£ the roadbed as a ground of négligence but made rid- 
ing on the pilot, with knowledge of apparent and obvious danger, and 
without necessity, imperatively reduce the damages to a nominal sum, 
in contravention of the terms of the Employers' Liability x\ct, which 
makes the damages recoverable by the employé bear "the same rela- 
tion to the full amount as the négligence attributable to the carrier 
bears to the entire négligence attributable to both." Norfolk & West- 
ern Ry. Co. V. Earnest, 229 U. S. 114, 122, 33 vSup. Ct. 654, 57 L. Ed. 
1096. Request No. 7 is not only subject to the same criticism of ignor- 
ing the condition of the roadbed as contributing to the accident but, 
so far as applicable, was in effect covered by the charge actually given. 
[4] We are thus brought to the question whether there was évi- 
dence tending to show that the defective condition of the track proxi- 
mately contributed to the injury. There was no testimony that the 
engine "lurched." There was, however, évidence to the effect that 
the track had been torn up, in the course of repairs, for a considérable 
distance, including the entire space from the switch mentioned to and 
including the place where the deceased f ell ; that the ties merely 
rested upon the ground, no ballasting having been donc, the spaces 
between the ties being left entirely open. Defendant's counsel con- 
cèdes that "the jury were warranted in finding that the track was not 
level nor filled in at the point where McClure stepped upon the engine 
and was thrown off." The engineer, who was a witness for défend- 
ant, in answer to a question, put upon cross-examination, whether he 
did not know that "it is customary to bave low joints in tracks where 
there is no ballast, particularly in switching yards such as that track 
was," said, "Well, the low joints were there, but I could not say any- 
thing about this track for they had just repaired it just a short time 
before;" adding however, that the repairs were not completed. The 
jury might, we think, properly infer from ail the évidence, taken 
together, that the inequalities mentioned had not been corrected. 

Can it then be said that there was no évidence from which the 
jury was at liberty to infer that the unevenness of the track contrib- 
uted to the accident? In other words, does the record support only a 
conclusion that the deceased would hâve slipped and fallen regard- 
less of the unevenness of the track ? The test of the propriety of sub- 
mitting the condition of the track as a contributing cause of the acci- 
dent is whether reasonable men would differ in the conclusion to be 
drawn in that respect from the évidence. C. & E. R. R. Co. v. Ponn 
(C. C. A. 6th Cir.) 191 Fed. at page 689, 112 C. C. A. 228, and cases 
cited. The testimony showed that the engine was running at but from 
one to two miles an hour when the accident occurred. There was 
testimony tending to show that the engine had a handhold accessible to 
one standing on the pilot rim, but nOt as conveniently effective as from 
the front footboard of a switch engine; also that the pilot rim was 
of métal, "hacked" or "punched,'' inferably for the purpose of rough- 
ening it, so as to make footing more secure. The mère fact that the 
spaces between the rails were not filled in is not alleged or shown to 
hâve contributed to the accident. The unevenness of the track (re- 
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sulting in an alleged lurch of the engine) is, however, claimed to hâve 
contributed to the decedent's îall ; and while the proof of such f act 
may not be allowed to rest on mère conjecture, yet it is not essential 
that there be express testimony to that effect. It is enough if the testi- 
mony makes an inference more reasonable that the unevenness of the 
track contributed than otherwise; in other words, that such contribu- 
tion is supported by the greater weight of probabiHty. Louisville & 
Nashville R. R. Co. v. Bell (C. C. A. 6th Cir.) 206 Fed. 395, 398. For 
illustrative cases, see Felton v. Newport (C. C. A. 6th Cir.) 105 Fed. 
332, 334, 44 C. C. A. 530; Pittsburgh, etc., Ry. Co. v. Scherer (C. 
C. A. 6th Cir.) 205 Fed, 356, 358. Assuming that the unevenness of 
the track was not shown to be such as to disturb the equilibrium of one 
securely standing, under usual conditions, on a footboard, it by no 
means foUows that such unevenness would hâve no natural effect upon 
a precarious footing on a narrow metallic pilot rim, especially in view 
of the snowy condition of the ground from which the sw^itchman must 
step. The question is largely one of probative effect. The force of 
given language of a witness frequently dépends to a considérable de- 
gree upon emphasis placed upon différent words. The trial judge, who 
saw and heard the witnesses, must hâve regarded the testimony as 
w^arranting a finding that the unevenness of the track contributed to 
the accident, for he not only disregarded the exception challenging 
such sufficiency but overruled the motion for new trial, which em- 
braced, as one ground, the criticism we are discussing. We cannot 
say that the record gives "rise to a clear conviction" that error was 
committed in submitting the question of the condition of the track as 
a factor contributing to the accident. Chicago Junction Ry. Co. v. 
King, 222 U. S. 222, 32 Sup. Ct. 79, 56 L. Ed. 173; Seaboard Air 
Line v. Moore, 228 U. S. 433, 435, 33 Sup. Ct. 580, 57 L. Ed. 907. 
The judgment of the district court is affirmed, with costs. 



In re SNODGRASS. 

PUGH V. SNODGRASS et al. 

(Circuit Court of Appeals, Sixth Circuit. November 4, 1913.) 

No. 2,366. 

1. Appeal and Eiîeok (§ 1010*)— Review — Pbesumptions — FiNDiNos or COUKT. 

Tlie conclusion of a trial judge on a question of fact, based on évidence 
talien before liim, Is entitled to great weigiit and will not be reversed un- 
less thei'e is a decided prépondérance of évidence against It. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3979- 
3982; Dec. Dig. § 1010.*] 

2. Bankruptcy (g 303*) — Fbaudui,eni Tbansfer of Peoperty — SurFiciENCï 

OF Evidence. 

A decree of the District Court refusing tb set aside as f raudulent trans- 
fers of property niade by a bankrupt to his wife before the claims of any 
of the banliruptcy ereditors accrued hcld sustained by the évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; Dec. 
Dig. i 303.*] 

•Fot other cases sée same topio & § ncmbbe in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern Division of tlie Southern District of Oliio; Howard C. Hollister, 
Judge. 

In the matter of Silas L,. Snodgrass and Clinton W. Snodgrass, 
doing business as S. L. Snodgrass & Son, bankrupts. Pétition by Wil- 
liam J. Pugh, trustée, against Blanche W. Snodgrass, Silas L,. Snod- 
grass, and others. From a decree dismissing the pétition, the trustée 
appeals. Affirmed. 

The trustée flled a pétition alleging that Silas Snodgrass, a meinber of tlie 
banlirupt partnership, liad, in. anticipation of bankruptcy and in fraud of 
creditors, transterred to his wife, Blanche Snodgrass, a pièce of real estate 
whlch was their home, $12,000 in money which was the proceeds of a nianufac- 
turing Company stock which had stood in his nauie on the corporate liooUs, and 
$2,500 (In value) of the capital stock of the Helvetia Savings & Banking Com- 
pany, which stock stood in his nanie on the bauk books. Thèse transfers were 
sufficient to change the situation pf the partners from solvency to insolvency. 
Mrs. Snodgrass answered, claiming that the corporate stock and the bank 
stock had in fact been hers long bef ore the bankrupt partnership was f ormed, 
and that, for the real estate, she pald an ample considération and took it over 
in good faith. Tlie issue so joined was trled hy oral testlmony before the Dis- 
trict Judge, so that he saw and lieàrd the wituesses. He fouud that Mrs. 
Snodgrass was right in her position^'; ahd, from the resulting. decree, the trus- 
tée appeals. 

Burch, Peters & Connolly and James M. Stone, ail of Cincinnati, 
Ohio (O. G. Bailey, of Cincinnati, Qhio, of counsel), for appellant. 
C. W. Baker, of Cincinnati, Ohio, for appelleés. 

Before WARRIXGTON, , Kîs APPEN, and DENISON, Circuit 
Judges. , ' 

DENISON, Circuit Judge (after stating the facts as above). [1] 
In accordance with our Settled pfaçtice, we must give great weight 
to the conclusion of the trial judge. If Mr. and Mrs. Snodgrass tokl 
the truth in their testimony, the petitioner had no case. Their verac- 
ity was the controlling question, and this may be so far judged by 
their manner and by the atmosphère, which cannot be reproduced iîi 
a printed record, that only when, "there is a decided prépondérance 
against the judgment"' will an appellate court reverse such a decree. 
Cleveland v. Chisholm (C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157; 
Monongahela v. Schinnerer (C. C. A. 6) 196 Fed; 375, 379, 117 C. 
C. A. 193. 

[2] As to the manufacturing company stock, their testimony is that 
from time to time, as Mr. Snodgrass acquired this stock in install- 
ments, he took the certificates home and gave them to his wife; that 
she put them away and always kept them ; and that she did not know 
that it was necessary or advisable to hâve them transferred on the 
corporate books. This was the condition when, in 1906, negotiations 
were had between Mrs. Snodgrass and the manager of the corpora- 
tion for the sale of thisi stock by her to him. It was of the par 
value of $14,500, and the tentative sale price was $20,000. In this 
situation, the corporation brought suit against Mr. Snodgrass, claim- 
ing a large indebtedness, and levied on the homestead and on this 
corporate stock standing in his name. Mrs. Snodgrass then demanded 
that the corporation reissue the stock to her and, on its refusai, brought 
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suit against the company as for conversion. This litigation and cross- 
litigation continuée! in thé Ohio trial and appellate courts until March, 
1910, when ail controversies were settled. Mrs. Snodgrass turned 
over the certificates of stock and released ail claim against the cor- 
poration. It paid her $12,000 and released Mr. Snodgrass from its 
claims, and released also the levy upon the homestead. Simultaneously 
Mr. Snodgrass deeded the homestead to his wife. His equity in 
the homestead, above incumbrances and exemptions, was not worth 
more than $2,000 or $3,000, and Mrs. Snodgrass' acceptance of $12,- 
000 for the stock, instead of $20,000, its claimed value, in accom- 
plishing her désire to hâve her husband released from thèse claims, 
makes the considération for the transfer of the home coming to her. 

This story, as it reads in the printed record, is of the class always 
subject to suspicion. In their first testimony before the référée, Mr. 
and Mrs. Snodgrass made statements difficult to reconcile with their 
testimony before the District Judge; but they gavé an explanation of 
the discrepancywhich the judge evidently acceptedas sufficient. Un- 
der such circumstances, the doubt and suspicion which the printed rec- 
ord raises are not sufficient; the decree of the trial court cannot be 
overturned merely because we are not sure that it is right. 

The trustee's position, in attacking this transaction, is much weak- 
ened by the fact that he represents only creditors of the bankrupt 
firm who gave crédit two or three years after Mrs. Snodgrass' claimed 
ownership of this stock had received great local notoriety and after 
she had donc eyerything that she could do to appear as its légal owner. 

As to the Helvetia stock, the testimony is far from satisfactory, but 
it tends to show that just at the beginning of the now bankrupt busi- 
ness, and for the purpose of raising money which was put into the 
business, Mr. Snodgrass borrowed $2,500 upon a term endowment 
policy, payable to himself, but in which Mrs. Snodgrass was bene- 
ficiary in case of his death during the term, and that, as a condition 
of getting Mrs. Snodgrass to sign the necessary release, he gave to her 
the Helvetia stock or such portion as was not already equitably hers. 
As against creditors then existing, the considération for this trans- 
action would.have been of doubtful sufficiency; but taking into ac- 
count the date the transaction occurred, the use made of the money, 
the common and natural feeling that life Insurance equitably belongs 
to the family, no matter what the form of policy, and the absence of 
any probable motive at that time to defraud the subséquent creditors 
whom the trustée now represents, we think the decree below should 
not be disturbed in this particular. 

The decree will be affirmed, with costs. 
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CAIÎEY'v. DONOHUE. 
(Circuit Court of Appeals, Slxth Circuit. December 2, 1913.) 

No. 2,308. 

1. Bankrtjptcy (§ 306*) — Deed by Bankrupt — Vacation — Mode or Eeview. 

A decree in a suit by a bankrupt's trustée to set aslde an instrument in 
form a deed from the baulirupt conveying certain described real estate 
was reviewable by appeal and not by wrlt of error. ' 
[Ed. Xote. — For otlier cases, see Banlcruptcy, Dec. Dlg. § .306.*' 
Appeal and review in bankruptcy cases, see note to 43 C. C. A. 9.] 

2. Bankeuptoy (§ 306*) — Review — Geounds tor Keversal — Préjudice. 

Where, in a suit by a bankrupt's trustée to set aside a deed by the bank- 
rupt, the bill as ainended did not clearly show whether It was Inteuded to 
charge that the Instrument was given with the iutent to defraud cred- 
Itors or was a préférence, but défendant understood the trustée to charge 
the exécution of a préférence, and the case was so tried without chal- 
lenge, a decree would not be reversed because of ouiission to charge that 
the grantee had reason to believe that it was intended to give a préfér- 
ence forbidden by law, since the only efCect would be to reverse and re- 
mand for the amendment of the bill and re-entry of the decree. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 306.*] 

3. Bankruptcy (§ 303*)— Transfek — Préférence — Evidence. 

In a suit by a bankrupt's trustée to set aside a conveyanee of real iirop- 
erty as a préférence, évidence held to warrant a flnding that the bank- 
rupt, at the time he executed the instrument, was insolveut ; that the in- 
strument, if sustained, would grant a préférence to the grantee ; and that 
the latter had reasonable cause to believe that the trausfer would, if car- 
ried out, effect the préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-402 ; Dec. 
Dig. S 303.*] 

4. Bankruptcy {§ 160*) — Préférences — Insolvency — Notice to CIkantee. 

In gênerai, mère suspicion on the part of a créditer that his debtor is 
insolveut, or that the effect of a given transaction with hini will amount 
to a préférence, is insullicient to impute notice to the créditer so as to 
invalidate the transfer, nor is the gênerai réputation of the debtor's 
solvency a safe test of the creditor's good faith. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 250-253, 255- 
258; Dec. Dig. § 106.*] 

5. Bankruptcy (§ KiO*) — Préférences— Notice to Cheditok. 

One of the tests to détermine whether a notice that a transfer, of prop- 
erty by a bankrupt to his créditer would opéra te as a préférence should 
be imputed to a créditer is te détermine whether reasonable cause to be- 
lieve that such would be Its effect actually existed. 

[Ed. Note. — Fer other cases, see Bankruptcy, Cent. Dlg. |§ 230-253, 255- 
258; Dec. Dig. § 106.*] 

6. Dépositions (§ 83*) — Vacation — Questions— Refusal to Answer. 

Where a bankrupt, whe was a fugitive froni justice, testifying by déposi- 
tion, refused to answer certain cross-interregatories on the ground that 
his answers might incrlmlnate him. subséquent to the repeal of Kev. St. 
§ 800 (U. S. l'omp. St. 1901, p. 601), grantiug inununlty by Act May 7, 
1910, c. 210, 30 Stat. 352, and the answers thereto, even if niade, would 
hâve beeu inuuaterial ou the issue as to whether a conveyanee by the 
bankrupt constituted a préférence except so far as they might hâve tended 
to affect the bankrupt's credibillty, his refusai te answer was not ground 
for tlie suppression ef his entive testimony, nor did it furnish ground for 

»For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Us exclusion in rletermining whether the grantee had reason to believe 
that the transaction, if sustalned, wonld operate as a préférence. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 219-226; Dec. 
Dig. § 83.*] 

7. Appeal and Kkroe (§ 1011*) — Findings — Conflicting Evidence — Review. 

Fhidings of the trial judge on confllctlng évidence will not be disturbed 
on appeal unless overborne by the clear weight of the évidence as dls- 
closed by the record. 

|I'"d. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989; Dec. Dig. § 1011.*] 

8. Bankeupicy (§ 161*) — Transfeb — Record — Time. 

Under Rev. St. Ohlo 1908, § 4134, requlrlng the transfer of real prop- 
erty to be recorded, where an alleged preferential transfer of real prop- 
erty by a baukrupt was executed more than four months before bank- 
ruptcy but was recorded within the time, it was subject to vacation by 
the bankrupt's trustée and was not barred by the four months' provision 
of Bankr. Aet July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat. 562 (U. S. Comp. 
St. 1001, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

Appeal and Error from the District Court of the United States for 
the Western Division of the Southern District of Ohio; Howard C. 
Holiister, Judge. 

Suit by E. Reeder Donohue, trustée in bankruptcy of John E. Hum- 
phreys, against Walter J. Carey. Decree for complainant, and dé- 
fendant appeals and brings error. Writ of error dismissed, and de- 
cree reversed, with directions. 

Michael G. Heintz, Benton S. Oppenheimer, and Morrison R. 
Waite, ail of Cincinnati, Ohio (Waite & Schindel, of Cincinnati, Ohio, 
of counsel), for appellant. 

Willis G. Durrell and David Davis, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit brought by the 
trustée against the appellant and others, in the District Court, to set 
aside an instrument, in form a deed, from the bankrupt to the ap- 
pellant, conveying certain described real estate. AU the respondents 
except appellant were dismissed during the trial. Appellant conveyed 
the property to certain of the respondents, who were found to hâve 
been innocent purchasers; and decree was entered in favor of the 
trustée for the value of the property in question, as fixed by the ver- 
dict of a jury, which was impaneled only for that purpose. 

[1] The case was brought to this court upon appeal and error. 
Counsel are ail agreed that appeal was the proper proceeding, and this 
is so clearly right that the error proceeding will be dismissed. The 
principal objections made to the decree will be stated as we progress. 

[2] 1. It is urged that the bill and its amendments do not sustain 
the decree. Thèse pleadings fail to disclose with certainty upon what 
theory the suit was instituted; that is to say, whether the design was 
to charge that the instrument was given with intent on the part of 

•For other cases see same toplo à § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the bankrupt to hinder, delay, or defraud his creditors and so was 
null and void under section 67d of the Bankriiptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 565 [U.S. Comp. St. 1901, p. 3449]), or whether 
it was meant to charge the exécution of a préférence within the mean- 
ing of section 60 of the act. It wôuld seem that the purpose was to 
charge the commission of thèse acts alternatively, and the trial court 
appears to hâve given permission so'to do; but, apart froni any ques- 
tion of right thus to plead, the bill and the amendments alike stalc 
conclusions of law rather than spécifie facts. However, the appe- 
lant appears to hâve understood the trustée to charge the exécution 
of a préférence, for, after denying knowledge of insolvency of the 
bankrupt, appellant averred that he "had no reasonable cause to be- 
lieve that he (the hankrupt) waS iijsolvent, and did not know and had 
no reasonable cause to believe that said conveyance from said John 
E. Humphreys to Walter J. Carey would create a préférence over 
any other of the creditors of the said John E. Humphreys." In spite 
of this it is cbntended that appellant was not "notified that he must 
answer to the charge that, at the time he accepted the deed from 
Humphreys, he had reasonable cause to believe tliat the enforcement 
of the transfer would eiïect a préférence." No objection was made 
on this ground to the bill and its amendments, and indeed their suffi- 
ciency was in no wise challenged. Besides, the case was tried upon 
the theory of préférence, and this was also the basis of the decree. 
It is true, as counsel cla.irn, that this court bas held that, in a suit 
to set aside a voidable préférence, it is necessary to allège that the 
person receiving the transfer had reason to believe that it was in- 
tended to give "a préférence forbidden by law." In re Leech, 171 
Fed: 622, 625, 96 C. C. A. 424. While that décision was rendered 
before, and the présent transaction occurred since, the amendment of 
1910 (Act June 25, 1910, c. 412, §' 11, 36 Stat. 842 [U. S. Comp. St. 
Supp. 1911, p. 1506]) to section ^Ob, yet the élément of reasonable 
behef of the créditer remains as a fact necessary in substance to al- 
lège. However, if the case made is otherwise sound, the most that 
could bé accorded appellant would be to reverse and remand the 
cause for the purposes only of further and appropriate amendment 
to the bill and re-entry of the decree. Page v. Rogers, 211 U, S. 575, 
581, 29 Sup. Ct. 159, 53 L. Ed. 332r Dietz v. Horton Mfg. Co., 170 
Fed. 865, 872, 96 C. C. A. 41 (G. C. A, 6th Cir.) ; Newcomb v. Bur- 
bank, 181 Fed. 334, 336, 104 C. C. A. 164 (C.C. A. 2d Cir.). :This 
could work no injury to any material right of appellant, and to do 
more than this would clearly préjudice the rights of the trustée and 
the creditors. It has been aptly said that "the bankruptcy act is remé- 
diai ,and should be interpreted- r«asonabIy and according to thc' fair 
import of its terms. with aview to eiïect its objects and to promote 
justice" (Botts V. Hammond, 99 Fed. 916, 920, 40 C. C. A. 179 [C. C. 
A. 4th: Cir.]); ànd in working out thèse ends the bankruptcy courts 
hâve not inclulged in technicalities wherever a libéral procédure was 
consistent with the substantial xights of the parties in intecest. 

[3] 2. It is contended that the évidence does not sustain the de- 
cree. The decree recites that the évidence was "adduced in open 
court," and after finding that thç "paper writing, pnrporting to be a 
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deed" for the real estate in dispute, bears date August 6, 1910, and 
was recorded November 15, 1910, "within four months before the 
adjudication of John E. Humphreys, a bankrupt," it proceeds: 

" * • * The court flnds that the said John E. Humphreys was Insolvent 
on August 6, 1910, and that said Walter J. Carey had at that tlme reasonable 
cause to belleve that such a transfer to hiiu, if iiiade, would effect a préfér- 
ence, being giyen in payment of an antécédent debt. The court finds that 
said deed from Humphreys to said Carey, whether regarded as a transfer of 
title or as security for debt, Is invalid." 

Ail the witnesses except the bankrupt testiiied in open court, and 
irrespective of his testimony it is plain enough from the record that 
the finding should be sustained as to the fact of his insolvency at the 
date named ; and it is equally clear that the efïect of any enf orce- 
ment of the transfer in issue would be to enable appellant to obtain 
a greater percentage of his debt than any other of the creditors of 
his class. A more difScult question arises respecting the existence 
of reasonable cause on the part of appellant at the date of the instru- 
ment to beheve that his transaction with the bankrupt would, if car- 
ried out, effect a préférence. Every , question of this kind is neces- 
sarily controlled by the facts and circumstances of the particular 
case. Aside from some principles that hâve gênerai application, it 
rarely happens that the facts and circumstances of other cases, even 
though kindred in character, are helpful in solving the question in 
hand. 

[4] Thus it is a gênerai rule that mère suspicion on the part of 
the creditor that his debtor is insolvent or that the effect of a given 
transaction with him would amount to a préférence is not enough 
(First National Bank v. Abbott, 165 Fed. 852, 859, 91 C. C. A. 538 [C. 
C. A. 8th Cir.] ; Stucky v. Masonic Savings Bank, 108 U. S. 74, 75, 
2 Sup. Ct. 219, 27 L. Ed. 640), for, in the absence of substantial évi- 
dence in that behalf, his suspicions are fairly consistent with the or- 
dinary désire of the creditor to assure himself of safety respecting 
the debt. On the other hand, gênerai réputation for solvency of a 
debtor is not always a safe test of the good faith of his creditor who 
obtains or receives from him a transfer of property, because the rela- 
tions between them and the circumstances of the transaction itself 
may satisfy every impartial mind that the particular creditor had 
abundant reason to believe that his debtor's financial réputation was 
false, while this might not be true at ail in the debtor's transactions 
of an ordinary character with other persons. We say this both be- 
cause of the claim made hère touching the bankrupt's reputed sol- 
vency and of its apparent explanation of some of the transactions that 
are in évidence, though not involving a transfer of any of his own 
property, and in which not even a suspicion of insolvency was aroused. 

[5] One way of testing the belief that should be imputed to the 
creditor receiving either a payment in money or a transfer of prop- 
erty in discharge of a past-due debt is to inquire whether reasonable 
cause to believe actually existed. Thus in Hewitt v. Boston Straw 
Board Co., 214 Mass. 260, 101 N. E. 424, 425, decided April 1, 1913, 
the Suprême Judicial Court, of Massachusetts, when considering a 
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transfer alleged to be a préférence under section 60 of the Bankruptcy 
Act, said: 

"Wliere there is réasonable cause to believe that at the date of transfer 
wlthin tlie statutory period the dehtor is insolvent, and payment is accepted 
oî a debt overduo, it is ininmterial wliether the créditer actiially belleves what 
niay hâve been disclosed as to the trne state of affairs. If he prefers to draw 
inl'erenccs favorable to himself and to ignore information whicli would hâve 
led to lînowledjre that bis debtor was in falllnK circuoistances, he cannot set 
np his own jndgnient to tlie contrary, even if, lionestly entertalned, as a rea- 
son why he should be periultted to retain a prôhibited advautage." 

[6] It is strenuously urged 'that, in considering the question of 
appellant's reason to believe in the ejfistence of facts amounting to 
a préférence, the testiriiony of the bankrupt shall be exchided. His 
testimony was taken in Honduras upon direct and cross interrogato- 
ries, but he decHned to àris'vVer some' of the cross-interrogatories for 
the reason, as he stated,' that they "might tend to incriminate" him; 
and a motion was made to suppress âll his testimorty because of his 
refusais to answer such cross-interrogatories. The motion was over- 
ruled, and we think rightly. It is to be observed that section 860 
of the Revised Statutes (U. S. Comp. St. 1901, p. 661) was repealed 
before such refusais were made (Act May 7, 1910, c. 216, 36 Stat. 
352); and this of course removed the foundation of that class of 
décisions which enforced answers by reason of the imniunity the sec- 
tion afforded. Hence the bankrupt was at liberty to avail himself 
of the ancient ruie that a witness shall not be compelled in any pro- 
ceeding to give testimony which will tend to criminate him. CoUn- 
selman v. Hitchcock, 142 U. S. 547, 563, 565, 12 Sup. Ct. 195, 35 L. 
Ed. 1110; State v. Thaden, 43 Minn. 253, 255, 45 N. W. 447; 3 Wig- 
more on Ev. § 2271, p. 3141. And to exclude ail testimony the wit- 
ness could give without incriminating himself would be at once tq 
penalize the exercise of the privilège and to invest the adversary party 
with an obviously undue advantage. Illustration of the practical 
effect of such a course is presented hère through the fact that the 
déposition was taken in a foreign country and filed January 20, 1912, 
while the motion to suppress was made the 25th of Mardi following, 
just two days before commencement of the trial. To say the least 
of such a situation, some regard should be given to the relevance and 
materiality to the case of the particular questions declined and of any 
responsive answers that could hâve been made to them. The main, 
if not the sole, object of the interrogatories the bankrupt refused to 
answer was to discrédit his testimony in chief; and it is not at ail 
certain that if he had answered he would bave discredited his testi- 
mony any more than it was by witnesses who testified before the court 
concerning transactions which they, either for themselves or for oth- 
ers, had had with the bankrupt; and it is conceded on ail hands that 
he had fied and was living in Honduras at the time he gave his tes- 
timony. Apart from the bankrupt's credibility, thèse cross-interrog- 
atories did not call for answers that were relevant to the transactions 
in issue ; and so the testimony sought must be regarded as imrnaterial 
Where this appears, an entire déposition cannot be suppressed any 
:nore than it could if the immaterial interrogatories had in ail re- 
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spects been irrelevant. H. Scherer & Co. v. Everest, 168 Fed. 822, 
826, 94 C. C. A. 346 (C. C. A. 8th Cir.) ; White v. Solomon, 164 Mass. 
516, 519, 42 N. E. 104, 30 L. R. A. 537. 

Such testimony as the bankrupt gave, if believed, tends strongly 
to establish the préférence ; but appellant on the witness stand denied 
the most impoirtant parts of the bankrupt's statements in that behalf ; 
and still it must be said that there are features of the record that tend 
to corroborate the bâhkrupt and, aside f rom his testimony, to show 
grounds for reasonable belief on the part of appellant. It can_ serve 
no useful. purposé, however, to recite the détails of the testimony 
given eitherby the bankrupt or the other witaesses- The trial .judge 
had the advantage of seeing and hearing ail of the witnesses except 
the bankrupt; and every experienced lawyer knows what this means. 
While equal advantage exists hère as respects the déposition of the 
bankrupt, yet-this is not so as to the testimony of'apiJellant; the im- 
portant élément of demeanor of the witness, like that of every other 
witness who testified before the court, is of course lacking. 

[7] Indeed, the rule in such circumstances is not to disturb the 
judgment of a district court unless it is overbbrne by the clear weight 
of the évidence as disclosed by the record. Pugh v. Snodgrass, 209 
Fed. 325, -decided by this court November 4, 1913; Monôngahela 
River Consol. C. & G. Go. v. Schinnerer, 196 Fed. 375, 379, 117 C. 
G. A. 193; L. & N. R. Go. v. Lankford, 209 Fed. 321, decided by 
this court December 2, 1913 ; The Printz Eitel Friedrich, 206 Fed. 
898 (G. G. A. 2d Gir.). And see language of the présent Mr. Justice 
Lurton, when speaking for this court, in Gity of Cleveland v. Ghis- 
holm, 90 Fed. 431, 434, 33 G. G. A. 157. It results that, upon ail the 
facts and circumstances of the case, we cannot set aside the findings 
of the decree.^ 

[8] 3. It is insisted that recovery is barred by the four months' 
provisions of sections 60a and 60b. The argument is that the instru- 
ment in dispute is a deed of conveyance which, although recorded 
within four months of the bankruptcy, was effective from its 'deliv- 
ery as against every person except a bona fide purchaser. The basis 
of this is the deed-recording statute of Ohio (2 Ann. Ohio Gen. Gode, 
§ 8543, p. 48), and the rule laid down in Wright v. Bank, 59 Ohio St. 
80, 51 N. E. 876, construing old section 4134, which was like the prés- 
ent section 8543 (2 Bâtes, p. 2295). It was held in that case (syl. 6): 

"As against subséquent bona fide purchasers wlthout notice, a deed of con- 
veyance of land, duly executed, must be recorded as provided in section 4134, 
Eevised Statutes, but such record is not requlred as against other parties." 

And it is then urged that the présent case is governed by the prin- 
ciple settled in York Mfg. Go. v. Gassell, 201 U. S. 344, 26 Sup. 
Gt. 481, 50 L. Ed. 782, and the cases following it. This argument 
ignores the broad distinction between cases like York Mfg. Go. v. 
Gassell and the one now under review. The class of décisions to 

* Attention is called to tlie facts whicli were regarded as sufRcient to charge preferred 
creditors witti reasonable belief, etc., In Nat. City Bank v. Hotchklss, Trustée in Bank- 

rutpcy, 23i V. S. 50, 34 Sup. Ct. 20, 58 L. Ed. — , and also Mechanics' & Metals' Nat. 
Bànk V hJrnst. Russell & Marsliall, Trustées in Bankruptcy, 231 V. S. 60, 34 Sup. Ct. 22, 

5S L. Ed. — , decided by the Suprême Court November 3, 1913. 
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which that case belongs involved instruments which were f ree f rom 
inhérent légal infirmities^ and, as to setting them aside, the law then 
accorded to trustées only the rights of the bankrupts, while the prés- 
ent case concerns an instrument that is denounced by law as a void- 
able préférence, and the trustée is distinctly empowered to avoid 
it for that reason. The distinction we seek to make clear is recognized 
in Richardson V. Shaw, 209 U. S. 365, at page 378, 28 Sup. Ct. 512, 
at page 516 (52 L. Ed. 835, 14 Ann. Cas. 981), where Mr. Justice 
Day, in passing upon an alleged préférence and the rights of the trus- 
tée in bankruptcy touching a certificate of stock which had been held 
in pledge under contract and delivered by the pledgee upon demand 
and payment, said: - 

"Consistently with the terms of the contract, as understood by both parties, 
the broker could not hâve declined to thus redeeni and tum over the stocks, 
and, when adjudieated a bankrupt, hls trustée had no better rights, in the 
ahsence of fraud or prefercntial transfer, than the hankrupt himself." (Italics 
ours.) 

Again, in Rouse v. Ottenwess Se Huxoll, 208 Fed. 881, decided by 
this court November 11, 1913, Judge Knappen stated the distinction 
thus : 

"The doctrine that the bankruptcy trustée 'stands in the shoes of the bank- 
rupt' bas no application to transactions which the trustée is, by the express 
terms of the act, authorized to avoid." 

Moreover, upon like reasons it would seem clear, though we need 
not décide, that Wright v. Bank, supra, 59 Ohio St. 80, 51 N. E. 876, 
would not be applicable to a case of préférence if tested under and ac- 
cording to the Ohio statutes alone. For sections 11104 and 11105 
of the Ohio statutes (5 Ann. Gen. Code, 449, 460) denounce préfér- 
ences under stated conditions and authorize the appointment of trus- 
tées to institute suits to recover the property transfered and administer 
it for the equal benefit of ail the creditors. In short, the state policy 
is in substantial accord with the national policy respecting the avoid- 
ance of préférences and the ultimate distribution of their proceeds. 
In re Farrell, 176 Fed. 505, 510, 100 C. C. A. 63 (C. C. A. 6th Cir.). 

It remains to consider the effect of the four months' provisions 
of sections 60a and 60b. We look to the deed-recording act of the 
state for the purpose of determining whether, under that act, record- 
ing of the instrument under review was required. Concededly this 
was so as to bona fide purçhasers; and the principle is settled in 
this court that, throvigh the opération of section 60 upon a voidable 
transfer falling within such a state requirement, the trustée may avoid 
the transfer if registered within the four months' period. . Eoeser 
V. Savings Deposit Bank & trust Co., 148 Fed. 975, 78 C. C. A. 597, 
18 E. E;. A. (N. 'S.) 1233. 'And in addition to the cases cited and 
commented on in the opinion in that case, see In re Beckhaus, 177 
Fed, 141, _ 100 /Ç. C. A. 561 (C. C. A. 7th Cir.). Counsel endeavor 
both to distingùish the Loeser Case and to show that it should not 
be foUowed. While we are satisfied from the évidence that in eq- 
uity the instrument should be treated as a mortgage, yet we do not 
attach importance to this feature, because it bas been held in Ohio 
that an instrument in form like this, unlike a légal mortgage, opérâtes 
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upon deliverv to transfer title and so is required to be recorded as 
a deed. Kemper v. Campbell, 44 Ohio St. 210, 218, 6 N. E. 566.=' 
Now in applying the Loeser décision we observe that tlie instrument 
there under review was a chattêl mortgage, while the one now in 
question is a deed. We also recognize the right in Ohio to fasten 
a lien upon property covered by an unregistered chattel mortgage 
as against the mortgagee, and the absence of such a right as to real 
«State held by an unrecorded deed; but a bona fide purchaser could 
acquire a better 'right to the property than that possessed by the holder 
of either of such unregistered instruments. In applying the rights 
of a trustée in bankruptcy to this situation, he stood no better than 
the bankrupt at the date of the Loeser décision, provided the initial 
transactions and the instruments reprësenting them, the chattel mort- 
gage in the one and the deed in the other, were free f rom any inhér- 
ent légal infirmitjes such as fraud or voidable préférence. 

When the registration provision of section 60a was applied to the 
chattel mortgage involved in the Loeser Case, the court was conf ronted 
with the question whether the word "required" was sufficiently côm- 
prehensive to include an unregistered chattel mortgage. This could 
not be determined without cônsidering ail the means which were then 
open to creditors to fasten liens upon, and to bona fide pufchasers to 
acquire title to, the property described in the chattel mortgage, for 
plainly the chattel moftgagee was bound to take the risk of such 
liens and purchases. This presented classes of persons as to whom 
registration was obviously "required," but there was no risk as to 
bankruptcy unless the transaction was tincturéd with fr'àud or void- 
able préférence. In re Klein, 197 Fed. 241, 116 C. C. A. 603. The 
situation, then, evidently demanded of the court an interprétation of 
the word "required" broad enough to embrace ail transactions that 
could displace the rights of the holder of an unregistered chattel 
mortgage. Anything less than this would hâve rendered the word "re- 
quired" meaningless.^ 

There can be no différence, then, between the ruling demanded in 
the Loeser Case and the principle that should govern the instant case. 
Concession that a créditer could not through, attachment or the likç 
hâve acquired a right superior to that of appellant under his' unre- 
corded deed (Wright v. Bank, supra) only results in diminishing the 
•classes of : persons against whom record was required, for it is man- 
ifest that the class of possible bona fide purChasers none the lesS re- 
mained. How, then, can it be that the difîèrençe betwçén a deed 
and a chattel mortgage, as respects forrn , and classes against wjiom 
registration is required, . amounts to a distinction between this 'case 
and the Loeser Case? Further, the form of the présent instrument 

'Whether, In view of later décisions, the rule of that case wlU be âaherecl to la Ohio 
.does not require présent considération. 

" We do not dlscuss the inference drawii by counsel trom the amendm6nt et 1910 to sec- 
tion 47a2 concerning the raoaning ol the word "required," because ttie change wrought by 
the amendment in the position of the trustée would, if counsél'g inference be sound, 
place limitations upon both the words "transfer" and "required," and sO operate to 
change thelr natural meauing and also the manitest intent of sections 60a and eOb ; and 
yet there is nothing in the amendment itself of 1910 to secUon 47a2 to indicate any such 
purpose. Moreover, when the amendment was under considération in Congress, the 
avowed object was simply to escape the rule in York Mfg. Co. V. Cassell (Cong. Rec. vol. 
45, pt. 3, p. 2554). 
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and its inhérent infirmities give. to it every attribute that can be as- 
cribed to' a. "transfer," as that term is used in either section 60a or 
60b; and this was true as to that sort of an instrument, even as 
those sections stood at the date of the Loeser décision. The sections 
themselves make no distinction respecting the form or the subject- 
matter of the transfers they condemn ; and hence the reason for avoid- 
ing such a deed is in every conceivable sensé as clear and as strong 
as can exist in respect of a chattel mortgage. Page v. Rogers, supra, 
211 U. S. at page 577, 29 Sup. Ct. 159, 53 L. Ed. 332. 

It is vain to urge that the décision in the Loeser Case should not 
be followed. It is said that the reversai of this court in York Mfg. 
Co. v. Cassell impaired the strength of the Loeser décision ; but, be- 
sides the obvions distinction between the cases, the décision in the 
latter was rendered more than seven months later than in the other. 
The claim that this court bas decided (In re Klein, 197 P*ed. 241, 116 
C. C. A. 603) that, at the time the Loeser décision was rendered, the 
law required the existence of insolvèncy and reasonable cause to be- 
lieve to be found as of the date of the transfer and not merely the 
date of the record is met by the fact that the Klein Case did not in- 
volve a préférence, and also by the findings contained in the decree 
in this case. 

Accordingly the writ of error is dismissed, and the decree below 
reversed, with direction to take proceedings in conformity with this 
opinion; but the costs incurred below in bringing the appeal and 
the proceeding in error to this court and the costs hère will be divided. 



BEIIRY BROS. v. SXOWDON et al. 
In re GRAVES et al. 
(Circuit Court of Appeals, Ninth Circuit. November 25, 1913.) 

No. 2,286. 

1. Sales (§ 4*) — Sale ok Bailment — Consignment of Goods for Sale. 

Claiiuant shipped to baiikrupts, who owiied a warehouse for the storage 
of goods and also a salesroom at a différent place in the clty where they 
sold goods, certain goods under a contract which stated that the goods 
were "cousigned for sale." l'ursuant to the terms of the contract claim- 
ant paid the f relght ou the goods, cartage to the warehouse where they 
were stored, and also storage and Insurance thereon. An invoice or de- 
tailed statement of the goods was sent to bankrupts, who had the privi- 
lège of renioving any of them to their store for sale when desired, sending 
a statement of the goods removed each month to claimant, which then sent 
them a regular Invoice charglng them with the goods so removed. From 
time to time claimant, with the knowledge of bankrupts, withdrew parts 
of the goods and sold them on its own account, and within four months 
prior to the bankruptcy it withdrew ail that remained. Held, that the 
contract was not one of sale, either absolute or condltional, but of bail- 
ment, under which title did not pass to any of the goods except those re- 
moved by, and regularly blUed to, bankrupts. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 7-11; Dec. Dig. 
§4.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Sales (§ 4*) — Title to PropebTy — Effect of Delivebt of "Invoice." 

An invoice is not a blll of sale nor évidence of a sale and Is as ap- 
proprlate to a bailment as to a sale. 

[Kd. Note.— For other cases, see Sales, Cent. Dig: §§ Y-11; Dec. Dig. 
§ 4.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3761, 3762.] 

Appeal from the District Court of the United States for the North- 
ern Division of tiie Western District of Wasiiington; Edward E. Cush- 
man, Judge. 

In the matter of Edwin L,. Graves and George E. La Belle, copart- 
ners as Graves & La Belle and the Fédéral Paint & Wall Paper Com- 
pany, and Edwin L. Graves and George E. La Belle, individually, bank- 
rupts. Appeal from order affirming disallowance by R. S. Snowdon, 
trustée of Berry Bros., a corporation. Reversed. 

Frank E. Green, of Seattle, Wash., for appellant. 
Cassius E. Gates, Gates & Emery, McClure & McClure, and Walter 
A. McClure, ail of Seattle, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. [1] The appeal in this case is from the judg- 
ment of the District Court confirming an order made by the référée in 
bankruptcy rejecting and expunging a claim made by the appellant 
against the bankrupts. The appellant is a corporation of the state of 
Michigan, and the bankrupts were at the time of their adjudication in 
bankruptcy doing business in the city of Seattle, state of Washington, 
having a warehouse for the storage of goods, and at a separate and 
distinct place in the same city a salesroom in and from which they sold 
goods. The agreed statement of the respective parties shows that, 
while the bankrupts were so carrying on their business, the appellant 
shipped them certain goods and merchandise of the aggregate value of 
about $5,000 under and pursuant to this written agreement : 

"March 18, 1912. 

"Agreement between Berry Brothers, Limited, of Détroit, Michigan, party 
of the first part, and Graves & La Belle, of Seattle, Washington, party of the 
second part : 

"The party of the second part hereby agrée to store sueh goods that the 
party of the first part may ship on consignment to the party of the second 
part for the purpose of sale by said Graves & La Belle. 

"The party of the second part agrée to report on the flrst of each month 
the amount of goods sold by them from said stock for which party of the 
first part will render an invoice at the regular terms and priées of such 
goods according to the quantity sold. 

"The party of the flrst part agrée to pay the party of the second part 
the cost of cartage in Seattle from the car to their warehouse of each con- 
signment of goods, and 3^ per case per month for storage based on the stock 
on hand at the first of each month. 

"The party of the first part will carry and pay for such Insurance as they 
deem necessary for the goods on consignment. 

"The party of the first pairt will render a mémo invoice to the party of the 
second part of ail goods shipped on consignment, and will crédit to such con- 
signment account the amount of goods that are sold each month from said 
stock, and the party of the second part agrée to pay for such goods sold by 

•For other cases see same topic & § number in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
200 F.— 22 
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them, or taken from consigned goqcjs while in their possession on the terms 
wliicli tliey are billed by the party of the flrst part on their regular Invoice. 

"It is also agreed that this contract can be terminated at any time upon 
thirty days' writteu uotioe f rom either party. 

"Bérry Brothers, Limited, 

"Jas. S. Stevens, Asst. Genl. Mngr. 
■ "Graves & La Belle, 

"By G. E. La Belle." 

It waB further stipulatéd by the parties that Eérry Bros, paid the 
freight on the goods, the cartage thereon from the cars to the ware- 
house of Graves & La Belle;, that the goods were thereupon placed in 
the said warehouse,.in which were also goods, wares, and merchandise 
belonging to the said Graves & La Belle, and that Berry Bros., also 
paid the insurance and storage on the goods so shipped by them during 
the entire time those goods reitiained in the said warehousc;; that Ber- 
ry Bros., at the time of their, said shipments, delivered to Graves & 
La Belle, "det^iled statements" covering the same„and that they (Berry 
Bros.) at various times therea.fter withdrew parts of the goods so con- 
signed by them and stored as âforesaid and sold the same on their own 
account, independent of, but with the knowledge of and withoût ob- 
jection by, the said Graves & La Belle; that, whenever Graves & La 
Belle withdrew any portion of the said consigned goods from' their 
warehouse, report of such withdfawal was made by them to Berry 
Bros., and "monthly statements were rendered by said Berry Bros, to 
said Graveis & La Belle of the àmount of stock so withdrawn during 
the preceding month" ; that on 6r about November 16, 1912, "said 
Berry Bros!, With knowledge of the financial condition of said Graves 
& La Belle-, and with- knowledge that bankruptcy proceedings might be 
instituted'within a short time after said date,' withdrew from said 
Graves & La Belle the' goods, wares, and merchandise theretofore de- 
livered by'Berry Bros, then femaining in said warehouse of the value 
of about $3,000; that some of the'creditors of said bankrupts inter- 
posed objections to the returh of said goods, but that in order to avoid 
litigaltion' said objections were waived and Berry Bros, were allowed 
to retake said stock upon condition that they would, in case of bank- 
ruptcy proceedings within foûrmonths of said date, permit the ques- 
tion of thpir right to the possession of said goods (to) be submittedto 
the , bankruptcy , court of this district," the written agreement to that 
effect being inserted ih the record.^ . 

• The order of the r'eferee confifmed by the court below, which disal- 
lowed and expunged the claim of Berry Bros, for $1,861.50; against 
the bankrupts, was based upon the grounds : 

"(1) That proper crédits hâve not beeïi allowed for payments made on said 
account..' ' ' : '^ 

' "(2) That, subséquent to the fifst day of the four months Immedlately pre- 
ceding the flling of the pétition ,b y the above-named bankrupts, the said Ber- 
ry Bros., a corporation, claimiaiit, • vt'lth knowledge of the insolvency of the 
said Graves & La Belle, and witlïôut âny ï)resent considefatlon therefor, ie- 
ceived from said Graves & Lsi^Belle certain goods, wàres, 'and merchandise, 
the sàrùe h6ing the property of thé baukriipts, of the value of approximately 
$3,000, therèby obtaînlng a. piréf erence and enabling them to receive a larger 
proportion of their claini than the other creditors of said bankrupts of the 
same class; the said Graves & La Belle being then iusolvent." 
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It will be seen from the foregoing statement that the proper dis- 
position of the appeal dépends upon the true character of the agree- 
ment between Berry Bros, and Graves i& La Belle. The court below 
held that it constituted as to the creditors, if not an absolute sale, a 
conditional one, and that it was void as against the creditors because 
not recorded pursuant to a statUte of the state of Washington requiring 
recordation of such sales. But we are unable to so regard the contract 
between the parties. We think it was not a sale of any kind. In more 
than one place in the agreement it is distinctly stated that the goods 
were to be consigned for sale, which is an altogether différent thing. 
The true distinction between a sale and an option to purchase, said the 
Suprême Court in Sturm v. Boker, 150 U. S. 329, 14 Sup. Ct. 99, 37 
L. Ed. 1093, is pointéd out by the Suprême Court of Massachusetts in 
Hunt V. Wyman, 100 Mass. 198, 200, as follows: 

"An option to purchase if he liked is essentially différent from an option 
to return a purchase if he should not llke. In one case the title will not pass- 
until the option Is determined ; in the other the property passes at once, sub- 
ject to the right to rescind and return." 

Such cases are strictly analogous to that now befôre us. If, as the 
court below in effect held, the title to the goods under the contract 
passed from Berry Bros, to Graves & La Belle, how cornes it that the 
former were thereby required to pay the f reight, cartage, storage, and 
insurance on the goods while in Graves & La Belle's warehouse ? Such 
provisions in respect to payments by Berry Bros, are wholly incon- 
sistent with the passing of the title to the property from them to 
Graves & La Belle. So, also, is that other provision of the contract by 
which the latter agreed "to pay for such goods sold by them or taken 
from consigned goods while in their possession on the terms which 
they are billed by the party of the first part on their regular invoice." 

[2] The invoices, or "detailed statements" as they are called in the 
stipulation of the parties, did not change the terms of the written 
agreement under which the property was sent to the consignées. "An 
invoice," as said bv the Suprême Court in Dows v. National Exchange 
Bank, 91 U. S. 618, 630 (23 L. Ed. 214), "is not a bill of sale, nor is it 
évidence of a sale. It is a mère detailed statement of the nature, quan- 
tity, and cost or price of the things invoiced, and it is as approriate 
to a bailment as it is to a sale. * * * Hence, standing alone, it is 
never regarded as évidence of title." See, also, Sturm v. Boker, 150 
U. S. 312, 328, 14 Sup. Ct. 99, Z7 L. Ed. 1093. 

And that neither of the parties to this contract considered that it was 
in truth anything more than it purported to be, to wit, a mère con- 
signment of the goods for sale upon the terms and conditions therein 
stated, is very clearly shown by the agreed statement of facts, from 
which it appears, among other things, that Berry Bros, at varions times 
"withdrew parts of the goods so consigned by them and stored as 
aforesaid and sold the same on their own account, independent of , but 
with the knowledge of and without objection by, the said Graves & La 
Belle" ; and that, whenever Graves & La Belle withdrew any portion 
of the said consigned goods from their warehouse, report of such with- 
drawal was made by them to Berry Bros., and "monthly statements. 
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wer'e rendered by said Berry Bros, to said Graves & La Belle of the 
amonnt of such stock so withdrawn during the preceding month." It 
is manifest that such conduct of the parties is whoUy inconsistent with 
theidea of a sale on the part of the one and a purchase by the other. 

We think the contract clearly one ,of bailment, and that the bank- 
rupts never acquired title to any of the consigned property that they 
did, not purchase pursuant to the option given them by the contract. 
See Sturm V. Boker, 150 U. S. 328, 329, 330, 14 Sup. Ct. 99, 37 h- Ed. 
1093., Ahd While it is true that under the amendment of the Bank- 
ruptcy Act of June 25, 1910, a trustée in bankruptcy is vested with 
the rights, remédies, and powers of a creditor holding a lien by légal 
or équitable proceedings, the lien so given is a lien on the property of 
the bankrupts and not a lien on, the property of third persons. 

The conclusion to \yhich we hâve come is, we, think, supported by 
the cases of Wood Mowing & Reaping Mach. Co. v. Vanstory, 171 
Fed. 375, 96 C. C. A. 331 ; Southern Hardware & Supply Co. v. Clark, 
201 Fed. 1, 119 C. C. A. 339; B. C. Smith & Bros. Typewriter Co. v. 
Alleman, 199 Fed. 1, 117 C. C. A. 577; In re Columbus Buggy Co., 
143 Fed, .859, 74 C. C. A. 611 ; In re Reynolds (D. C.) 203 Fed. 162. 
The facts in the case of Penny & Andersen (D. C.) l76,Fed. 141, 23 
Am. Bankr. Rep. 115, are quité différent from those in the présent 
case. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in accordance with the views above expressed. 



McCLURG V. CRAWFORD. 

(Circuit Court of Appeals, Eighth Circuit, ^'ovember 8, 1913.) 

No. a,919. 

1. Fbauds, Statute of (§ 118*) — Contract for Sale of Real Estate — Coe- 

bespondenoe. 

A contract for the sale of real property, valid under the statute of 
frauds, may be niade by correspondence. It is not necessary that every 
paper sliould contain ail the necessary éléments of the contract wliich may 
be authenticated and established through the niedlum of letters and sep- 
arate wrltings and documents, provided they refer to each other and to 
the same persons and things and manifestly relate to the same contract 
and transaction. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dlg. §§ 199, 
262-265 ; Dec. Dig. § 118.*] 

2. Fkatjds, Statute or (§ 113*) — Contbacts fob Sale or Land — Requisites 

and Suffioiency of Writing. 

In the absence of a spécial provision in a contract for the sale of real 
estate respecting tlie payment of the purchase prlce, the law présumes that 
it is to bé pàld in cash at the close of the transaction or withln a rea- 
sonable time when demanded by the seller, and the absence of such pro- 
vision does not render the contract invalid under the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 239- 
241; Dec. Dig. § 113.*] 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep' r Indexes 
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3. Si'EciFic Performance (§ 60*) — Contracts fob Sale op Real Pbopeetï — 

EQt:lTY JUKISDICTION. 

ïhe veiidor in a contract for the sale of real propei'ty has the rlght to 
corne into a court of equity to euforce sj)ecific performance. 

[Ed. Xote.—For otlier cases, see Spécifie Performance, Cent. Dig. § 197 ; 
Dec. DiK. S 00.* 

PersoDs entitled to enforce spécifie performance, see note to Lawyer v. 
l'ost, 47 C. C. A. 40;{.J 

Appea! from the District Couf^; of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by Ogden D. McClurg against Thomas B. Crawford. 
Decree for défendant, and complainant appeals. Reversed. 

Pierpont Fuller, of Denver, Colo. (Henry T. Rogers, Daniel B. 
EHis, Lewis B. Johnson, and George A. H. Fraser, ail of Denver, Colo., 
on the brief), for appellant. 

John T. Barnett, of Denver, Colo., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KEN BURGH, District Judge. 

VAN VALKENBURGH, District Judge. April 30, 1912, appellant 
filed his bill of complaint against appellee praying a decree of spécifie 
performance of an alleged contract for the purchase from appellant 
of 45.075 acres of mining land.known as the Jay Eye See group of 
claims in Ouray county, Colo- Appellant, complainant below, alleged 
complète performance on his part, tendered a deed to the land, and 
demanded judgment for the purchase price of $10,000. An amend- 
ment to the bill, filed June 29, 1912, set forth the contract as embodied 
in correspondence filed as exhibits and letteréd from "A" to "Y," in- 
clusive. To the bill, as thus amended, the défendant interposed a de- 
murrer, the material spécifications of which are the foUowing; 

"(3) That sald amended bill shows that no contract for tlie purchase and 
sale of the property described therein ever existed between the plaintitf and 
défendant, and that if any ever did exist, or was ever entered into, between 
the parties, it is so vague, uncertain, and ambiguous as not to be capable of 
si)ecific exécution through a decree of court. 

"(4) Said amended bill fails to alitée the time of performance of said al- 
leged contract. 

•■(û) Said bill upon its face shows that the complainant has a complète and 
adeyuate reniedy at law." 

The demurrer was sustained, and the bill dismissed; and from this 
action of the trial court complainant prosecutes this appeal. 

That part of the correspondence disclosing the contract declared 
upon may be said to consist of Exhibits A to I, inclusive, which are as 
f ollows : 

Exhibit A. 

"November 25th, 09. 
"Messrs. York & Rathnell. Ouray, Colorado— Gentlemen : Your name is 
given us by the Hon. John T. Barnett, Attorney General. 

•For other cases see same topic & § nvmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Our Client, Mr. Ofrden T. MeCUirg, Is the owner of tlie foUowing described 
Iode mlning clainis, situa te iu your county, luunely: 
Kremlin Lode — No. 2,570. 



Stïuiley 


" — No. 2,f)îl, 


SW 14' Mono 


" ~ No. 2,213. 


Jay Eye See 




Contact 




Carbonate 




Suniiyside 




Ajax 


" — No. 2,032. 



"Mr. MeClurg is very anxious to dispose of this property and if you think 
that you can handle the sarae for hlm, we shoukl be glad to hâve you in- 
form us on what tenus you would be wllling to do so. 
"Your prompt reply would be appreciated. 

"Yours very iruly, Rogers, Ellis & Johnson." 

"JHS— H" 

Exhibit B. 

"Denver, Colorado, November 29, 1909. 
"Messrs. Rogers, Ellis & Johnson, Denver, Colorado — Gentlemen : Your let- 
ter of the 25th to Messrs. York & Rathnell has beeu turned over to me and I 
wish you would advise me as to the least amount that Mr. Ogden T. SlcOlurg 
would accept for his Jay Eye See group in the Red Mountain District. Also 
advise me as to whether an arrangement could be made with hlm for sur- 
face rights on the Carbonate Lode of thls group. I own the Indlana Group 
at the top of the mountaln and If I cûuld make proper arrangements I would 
be tempted to drive a tunnel frona near the railroad to eut the Indlana vein. 
"Very truly yours, Thos. B. Crawford." 

Exhlblt C. .c^gç Yjjj^ Qf) 

"Thos. B. Crawford, Esq., Centùry Bldg., City— Dear Sir : Property of Mr. 
Ogden T. McClurg. l^ardon delay in replying to yours of the 20th ult Same 
has been caused by pressure of important matters needlng Immédiate atten- 
tion. 

"We hardly know what to say In response to your inquiry as neither we nor 
our client are sufficiently informed to flx a prlce whlch under ail the clrcum- 
stances the property should reasonably brlng. Two or three years ago, when 
Mr. McClurg was approached upon the subject, he intlmated that he would be 
willing to accept $25,000, but we hâve no doubt that if the property is not, 
hy reason of lack of development or for other reasons, in condition to jus- 
tify such a high valuation, he wlU be glad to consider an oiïer of a lower sum. 

"We should be very glad indeed if you would make us a proposition and 
upon receiving same, we will promptly submit it to Mr. McClurg, and if the 
amount you otfer does not seem entirely belovc reason, we hâve no doubt that 
he will glve the same his careful attention. 

"Yours very truly, Rogers, Ellis & Johnson." 

"JHS— H" 

Exhibit D. 

"Denver, Colorado, December 8, 190D. 

"Rogers, Ellis ,& Johnson, Denver, Colorado — Gentlemen: Your letter of 
the 7th just received. You might olïer for me to Mr. McClurg §10,000.00 
for the flaims at Red Mountain. There is absolutely nothing there at thls 
time to justify even that priée, but as I wrote you in my former letter It is 
my purpose, if I can properly arrange matters, to drive a tunnel from the 
foot of the mountaln cuttiug through the property owned by Mr. McClurg 
and two claims (laying) beyond hirriarid between my property and his. 

"Nothing can be done up there until about May Ist in any event, but I 
would like to conclude the neg(itiations and know where I stand, because if 
I do not succeed in getting the properties I will abandon the idea of drlving 
the tunnel. 

"Very truly yours, Thos. B. Crawford." 
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ï^^'^ibî*^- "060.9111,09. 

-T'hos. B. Crawford, Esq., 307 Century Bldg., City— Dear Sir: Ogden T. 
McClurg l'roperty. We ackuowledge receipt of your favor of the 8th inst, 
;and note tliat in your behalf we may ofïer Mr. McClurg $10,000 for the clalms 
■'.at Red Mountain.' 

"In order tliat there may be no mistake as to what elaims you refer to, 
-we beg to ask whether, in writiilg your letter you had in mind the 'Kremlin' 
and 'Stanley' Iodes, or the 'Jay Kye See' (iroup of clalms. Presumably you 
referred to the former, but we would like to hâve a deflnite expression from 
you upou the suliject and upon receipt of same will promptly advise Mr. Mc- 
Clurg of your otfer. 

"Yours very truly, Eogers, Ellis & Johnson." 

''JHS— H" 

Exhibit F. . 

"Denter, Colorado, December 11, 1909. 
"Messrs. Roger, Ellis & Johnson, Denver, Colorado — Gentlemen: Yours of 
the 9th with référence to the Ogden ï. McClurg inoperty received. I meant 
the Jay Eye See group of clairas at tlie foot of the niountain. However, if 
Mr. McClurg is \ylse he will be Uke the ^liansas homesteader who was deed- 
ing his property and discovered that the man to whom he was deeding it 
could iiot read. Instead of deeding him eighty acres as agreed, he put in the 
whole 160 acres, so I think it would be money in Mr. McClurg's pocket to 
deed ail of It. 

"Very truly yours, 'Xhos. B. Crawford." 

Exhibit a. 

"Dec. 21, 1909. 
"Mr. Thomas B. Crawford, 317 Century Bldg., Cit}'— Dear Sir: Ogden T. 
McClui'g l'roperty. We are just in receipt of a letter from Mr. Ogden T. 
McClurg, authorizing us, in his behalf, to accept the ofEer contained in yoUr 
favors of the Sth and llth inst., to purchase the 'Jay Eye See' group of 
clalms, Ouray county, Colorado, for .$10,000 ;' and, we, tlierefore, for Mr. Mc- 
Clurg, do hereby accept your said offer, understanding, of course, ttiat the 
sum named is to be paid in cash. 

"Kindly call up Mr. Rogers by téléphone upon receipt of this letter, and 
inform him what day and hour will meet your convenience for the closing 
of the transaction, and oblige, 

"Yours very truly, Eogers, Ellis & Johnsoiï." 

■'JHS— H" 

Exhibit II. 

"December 22, 1909. 
"Rogers. ICllis & Johnson, Denver, Colorado— -Gentlemen: Yours of the 21st 
received and 1 will call you up just as quick as I liear from my friend iu 
Ouray. I bave written him this morning and should hear in the next four 
or flve days. 

"Very truly yours, Thos. B. Crawford." 

EShibit I. 

"January 7, 1910. 

"Rogers, Ellis & Johnson, City — Gentlemen: I hâve just heard from my 
frieiid in Ouray and also from my friend jn JVew York to whom I had writ- 
ten coucerning the funds needed to take up the J. I. C. deed, and I am 
glad to report that I hâve made the arrangement, and in tlie course of the 
next few weeks will be able to deposit the money to your crédit. 

"I will keep you advised in the course of a couple of weeks as to just when 
we want the deed deposited and whether we want it deposited hère or sent 
to New York City. 

"I am also securing some other property in the samè neighborhood, and 
the whole matter will conle through at the same time. My friend advises 
me defluitely and beyohd question and assures me that I can make you this 
.deflnite promise.' .; 

"A'ory truly yours, Thos. B. Crawford." 
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[1] We think thèse letters make a complète, binding, and enforce- 
able written contract f or the sale of the real estate. The laws of Colo- 
rado relating to the sale of realty provide : 

"Every contract for the leasing for a longer period than one year, or for 
the sale of any lands or any interest in lands, shall be void, unless the con- 
tract, or some note or mémorandum thereof, expressing tlie considération, be 
in writing, and be subscribed by tlie party by whom ttie lease or sale is to 
be made. 

"Every instrument required to l)e subscribed by any party under tlie last 
precedlng section, may be subscribed by the agent of such party, lawfuUy 
autliorlzed by writing." Rev. Ht. of Colorado, 1908, §§ 2662, 2663. 

Messrs. Rogers, EHis & Johnson, whose names are subscribed to the 
letters addressed to Messrs. York & Rathnell, and to the défendant, 
are alleged to be the duly authorized agents of complainant. The con- 
tract, which the parties hâve made, may be gathered from letters w^hich 
hâve passed in correspondence between them. It is not necessary that 
every paper should contain ail the necessary éléments of the contract, 
which may be authenticated and established through the médium of 
letters and separate writings and documents provided they refer to 
each other and to the same persons and things, and manifestly relate 
to the same contract and transaction. Beckwith v. Talbot, 2 Colo. 
639; s. c, 95 U. S. 289, 24 L. Ed. 496; Crystal Palace Flouring Co. 
V. Butterfield, 15 Colo. App. 246, 61 Pac. 479; Brown on Statute of 
Frauds, § 346b; Wood on Statute of Frauds, § 345, p. 645. It is held 
that the récitals of the contract should disclose the following essen- 
tials: (1) The names of the parties, vendor and vendee; (2) the terms 
and conditions of the contract ; (3) the interest or property afïected ; 
(4) the considération to be paid therefor. It is apparent that ail thèse 
éléments clearly appear in the quoted correspondence embodying the 
contract. The letters are neither vague, uncertain, nor ambiguous. 

[2] In the absence of spécial provision respecting the payment of 
the purchase price, the law présumes that it is to be paid in cash at the 
close of the transaction ; that is to say, within any reasonable time 
when demanded by the seller. The remaining letters filed as exhibits 
need not be considered hère; they consist, in the main, of repeated 
insistence on the part of appellant that the transaction be closed by 
the payment of the purchase price, and repeated plausible explanations 
and excuses for delay on tli£ part of appellee. Nothing in them can 
be construed as tendering or accepting any material modification of or 
departure from the previously completed contract. Additional time 
was repeatedly requested by appellee, and granted by appellant. Hav- 
ing invited, for his own accommodation, the delay which resulted, ap- 
pellee cannot evoke therefrom the défense of lâches amounting to 
waiver. 

[3] The contention that the bill will not lie, because it shows upon 
its face that complainant bas a complète and adéquate remedy at law, 
cannot be sustained. The vendor had a right to corne into a court of 
equity to enforce spécifie performance. Cathcart v. Robinson, 5 Pet. 
264-278, 8 L. Ed. 120; Raymond v. San Gabriel Land & Water Co. 
(C. C. A.) 53 Fed. 883-885, 4 C. C. A. 89; Nelson v. Husted et aU 
(C. CI 182 Fed. 921. 
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Our conclusion is that the trial court erred in sustaining the demur- 
rer to the bill. The decree must be reversed, and the cause remanded, 
with directions that the demurrer be overruled, and that further pro- 
ceedings be taken in accordance with the views herein expressed. 



AMERICAN TEMPERANCE LIFE INS. ASS'N OF CITY OF NEW YORK 

y. SOLOMON et al. 

(Circuit Court of Appeals, Third Circuit. November 25, 1913.) 

No. 1,756. 

1. Trial (§ 105*)^Documents — Proof by Subscribing Witnesses — Waiveb 

—Admission Without Objection. 

Wliere an application for life Insurance, alleged to hâve been executed 
by décèdent before subscribing witnesses, was admitted In évidence with- 
out objection, it was in the case for ail purposes as though it had been 
proved by the subscribing witnesses, and it could not thereafter be ob- 
jected that the party introducing the same did not call such witnesses. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 260-266; Dec. 
Dig. § 105.*] 

2. Trial (§ 105*) — Falsb Représentations— Pboof—Prior Application— In- 

structions. 

Where a prior application for life Insurance, alleged to hâve been exe- 
cuted by insured by a mark before witnesses, and rejected by the insurer, 
was admitted in évidence without objection, and without proof of its 
exécution by the subscribing witnesses, to show the falsity of an answer 
in a subséquent application by insured, in which he stated that he had 
never been rejected, an instruction, submitting to the jury the question 
whether défendant had proved that such alleged prior application was 
in fact executed by insured because the subscribing witnesses had not 
been called to testify, and further instructing that, if the jury should 
find that Insured did not sign such application, then it was not his ap- 
plication, was erroneous. 

fEd. Note.— For other cases, see Trial, Cent. Dig. §§ 260-266 ; Dec. Dig. 
§ 105.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Action by Louis Solomon and others, as administrators of Max 
Solomon, deceased, for use, etc., against the American Tempérance 
Life Insurance Association of the City of New York. Judgment for 
plaintiflfs, and défendant brings error. Reversed, and new trial or- 
dered. 

George R. Wallace, of Pittsburgh, Pa., for plaintiff in error. 
George H. Quail, of Lima, Ohio, and Weil & Thorp, of Pittsburgh, 
Pa., for défendants in error. 

Before GRAY, BUFFINGTON, and MgPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the plaihtiffs, 
the administrators of the estate of Max Solomon, citizens of Pennsyl- 
vania, brought suit against the American Tempérance Life Insurance 
Association, a corporate citizen of New York, to recoVér on a policy 

*For other cases see same topic & § kumbek in Dec, & Am. Pigs. 1907 todate, & Rep'r Indexes 
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of insurance, issued by said company on the life of Max Solomon. 
The Company defended, inter alia, on the ground that décèdent in his 
application for said policy had stated that no proposai to insure his- 
life had ever been postponed or declined, when in truth and fact he 
had applied to the Hartford Life Insurance Company for life insurance 
and been rejected. To sustain such défense the défendant had the offi- 
cers of the IJartford Company produce from its files a prior printed 
and written application for insurance on his life by Max Solomon,, 
which that company had rejected. The printed indorsement on the 
form stated it was an "application for insurance to the Hartford Life- 
Insurance Company, Hartford, Connecticut." This application was 
signed by a mark, pufporting to be that of Solomon, and was wit- 
nessed by A. Kann, the agent of the Hartford Company. The défend- 
ant, in connection with the testimony of the bfficers of the Hartford 
Company, tlien ofïered the application in évidence. Whereupon, as the 
record ishpws, "counsel for^plaintifïs ofïer no objection to Exhibits A 
and B, being the application and the médical examination." 

[1 ] In the absence of any objection, to the admission of the applica- 
tion thus ofïered, this pertinent and material paper was thus placed 
in évidence with the same force and efïect as though the subscribing 
witness had been called and duly proved its exécution by Solomon, the 
appliçant. That on objection fo the admission of a writing, proof by the 
subscribing witness is necessary, is a recognized rule of évidence. 3' 
Greenieaf (14th Ed.) § 569, and the reason of such rule is— 

"that a fact may be known to the subscribing witness not withln the knowl- 
edge or recollection of the obliger, and that he is entltled to avall himself of 
ail the knowledge of the subscribing \yitness relative to the transaction. The 
Ijarty, to whose exécution he Is a witness, is consldered as iuvoking hlm, as 
the person to whom he refers to prove what passed at the tiuie of attestation." 

On the other hand, if a writing to which there is a subscribing wit- 
ness is ofïered in évidence, and no objection to its admission or require- 
ment of proof of its exécution is made, it is equally clear that the pro- 
ponent of the paper is not required to call the subscribing witness, for, 
in reason, no such proof is required. Laing v. Kaine, 2 B. & P. 85, 
cited in 1 Greenieaf, § 572- The application of Max Solomon being, 
therefore, thus in évidence by the consent of the plaintiffs and without 
insisfence, when ofïered, that the subscribing witness be called, such 
paper evidentially stodd as proof of the act of Max Solomon, and he 
was chargeable with ail légal conséquences that followed his making 
the same. 

[2] Such being the course followed by the parties in adducing the 
évidence, and such the evidential status of the application thus admit- 
ted without objection and by consent, the court, referringto Solomon's. 
application to the défendant company said : 

"Now, I hâve said to you, gentlemen of the jury, that the flrst niisrepresen- 
tatlon is as to a policy of itisurance in another company ; and, so that we may 
hâve that clearly before us, I will read the question and answer raising that 
issue: 

" 'Question 10. Has any proposai to insure your life ever been postponed 
or declined? If so, by what company, association or soclety, and for what 
reason î' The answer being, 'ISo.' 
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" 'Has anj- proposai or application to insure your life or for membership 
ever been inade to any company, association, society or agent, upon whicU a 
policy of Insurance or certificate of membershlp bas net been received by you 
lu ptTson for the fuU amount and kind and at rate applied for?' The answer 
to whlch is, 'No.' 

"Xow, it is alle.çed by the défendant that at the tlme this answer was made 
upon this policy, dated the 25th of April,' 1906, the applioant, Max Solomon, 
had ai)plied for Insurance in the Hartford Life Insurance Company, and that 
ils application had been rejected, or, at least, that he had not received a pol- 
icy, aud that, either if it was rejected, or if he had not received a policy, theu 
bis answer to question 11 was untruthtul. Xow, the burden was upon the dé- 
fendant to establish that, beoause that is the only policy that it Is alleged he 
iiad concerning which the issue could he raised as to the truth of this answer. 
Now, the défendant uudertook to prove that, by producing a certain applica- 
tion made to the Hartford Life Insurance Company in the name of Mas Solo- 
mon for a policy of Insurance. Now, did the défendant establish that that 
ai>plication was made by Max Solomon? The application was signed >vith a 
mark, and therefore it was not possible to produce any évidence as to the 
signature, but the évidence would hâve to be by persons who were présent at 
the time the mark was made. The détendant claims that his application, hav- 
ing been made' in his name, he havlng been examined by Dr. Shildecker as to 
his health — which Is written by Dr. Shildecker in this application, that he 
was présent there — that ail thèse circumstances, together with the fact that It 
was signed by a mark, show that this application was made by Max Solomon 
to the Hartford Life Insurance Company. The plaintifEs claim that this doe^ 
not come up to proof by the weight of the évidence that this application was 
made; that application may hâve been made, and I belieye coùnsel concèdes 
that application likely was made in the name of Max Solomon for this pol- 
icy, but it is insisted that the proof is not sufHcient to satisfy you that it was 
made by Max Solomon. And therefore you take into considération ail the 
évidence otîered on both sides, remembering that the burden is upon the de- 
fendant to satisfy j-ou that Max Solomon did make this application to the 
Hartford— because that is the answer whifcïi showed the untruth of his an- 
swer in the application to the poiicy in suit-. 

"ïou will very carefully cousider that évidence, and you hâve a righf to 
take into considération the fact that the agent wlio signs as a witness is not 
produced. Jlr. Kann is not produced — the one wltnfess who would be able to 
testify. wlK). having been a witness, should be able to testify to whether or 
not jiax Solomon signed the application. Because, you see, gentlemen of tlie 
jury, if he ûié not sign the application, thew it was not his application." 

It goes without saying that if the jury folio wed this instruction of 
the court, the evidential status of the Hartford application, created by 
its unchallenged admission in évidence, was svvept away. The case 
was made to turn on the question whether Solomon had physicaljy ex- 
ecuted the paper, a fact that was not in issue, since the- plaiptifif had 
in effect eliminated that question by admitting the application in évi- 
dence without proof. And not only so, but the fact that défendant had 
not taken on itself the needless calling of the subscribing witness to 
prove an uncontested exécution was called to the jury's attention as 
an omission which weighed against the défendant. Thèse instructions, 
we are clear, involved such grave error against the défendant as called 
for the application of our rule 11, by virtue of which, "the court at its 
option may notice a plain error not assigned." 

The judgment below is reversed, with a venire. 
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NICHOLAS TRANSIT CO. v. PITTSBURGII S. S. CO. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 24. 

Collision (5! 95*) — Steam Vessels Mekting — Sheeb. 

A collision between the steamsliip (îlitlden, passing down through the St. 
Clair Flats Ship Caiiai, which at fliat point is 294 feet wide, and the 
Magna, passlng up in tôw of tlie steauishlp lOmpire City, held not due to 
anj' fault on the part of the Empire Cit.y or her tow, but solely to the 
sheering of the Glldden froni sonie unknown cause, which took her across 
into the eastern side of the channel, where she narrowly missed the Em- 
pire City and struck the Magua. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
DIg. § 95.* 

Collision with or between towing vessels and vessels in tow, see note to 
The John Englis, 100 O. C. A. 581.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, which held that no fault was 
proved on the part of either the Empire City or Magna, both owned by 
respondent, contributing to a collision of the last named vessel with the 
Glidden. The collision occurred in the St. Clair Flats Ship Canal on 
the morning of October 9, 1903 ; the Glidden was bound down, the 
Empire City with the Magna in tow was bound up. The opinion of the 
District Judge will be found in 196 Fed. 60. 

H. D. Goulder and F. S. Masten, both of Cleveland, Ohio, for appel- 
lant. 

H. A. Kelley and Hoyt, Dustin, Kelley, McKeehan & Andrews, ail 
of Cleveland, Ohio, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The locality, the signais, and move- 
ments of the vessels and the respective contentions of the parties are 
so fully set forth in Judge Hazel's opinion that it is unnecessary to 
restate them hère. 

A controlling factor in the détermination of the controversy îs the 
place of collision. Was it east or west of the middle of the channel? 
in the Magna's water or in the Glidden's? That it was east of mid- 
channel we are entirely satisfied. The channel was 294 feet wide. To 
the easterly bank was made fast the bow of a pile-driver, which pro- 
jected out into the stream 70 feet to 75 feet. It is not disputed that the 
towing vessel, Empire City, and the Glidden passed èach other about off 
the stern of the pile-driver. Two witnesses appàrently entirely dis- 
interested, although one of them at least seemed from the manner in 
which he gave his testimony to be quite friendly to the libelant, testi- 
fied on its behalf as to this passing. They were standing on the pile- 
driver, one at the bow and the other at the stern, watching the ap- 

*For other cases see same toplc ft § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proaching Empire City, which was evidently about to pass the pile- 
driver so closely that unless she were caref ully steered she might col- 
lide with it. One of them testified that the Empire City passed the 
pile-driver at a distance of 20 feet; the other put it at 18 to 20 feet. 
Each of them, however, a day or so after the accident, which happened 
over two years before he testified, upon being questioned as to this 
same distance, gave it as 8 to 10 feet, and signed a written statement 
to that eiïect. 

It is frequently said that estimâtes of distance on the water are 
rarely, if ever, accurate, which is true enough as to such distances as 
100 yards, or 175 feet, or two lengths, or a quarter mile. But when 
a person who is standing on solid ground, or its équivalent, sees a 
vessel pass him as close as the Empire City did, his estimate of dis- 
tance cannot be much out of the way in total feet, even though his per- 
centage of error may be high. The testimony of those on the Empire 
City puts the distance at about 10 feet, and we f eel sure that the dis- 
tance was not more than 15 feet ; it may be assumed, however, to be 20 
feet. Thèse three figures, 75, 20, and 48, aggregate 143, and this 
method of determining the location of the Empire City seems much 
more satisfactory than déductions as to actual location at the time of 
passing, drawn from prior positions and courses which are themselves 
in dispute. The line of mid-channel was 147 feet from the east dyke. 

It is a fact, accepted by both sides, that as the bow of the Glidden 
passed the stern of the Empire City the Glidden was on a sheer east- 
ward, that sheer continued till she struck the Magna, the Glidden's 
master admitting that the broadest part of her sheer, li/^ to 2 points, 
was at the moment of impact. Her master says she cleared the stern 
of the Empire City by about 25 or 30 feet; the helmsman makes it 
35 feet. The towing hawser to the Magna was 600 feet. Passing 
the stern of the Empire City at so short a distance and with such a 
sheer, and the position of the Empire City being as stated above, we 
see no escape from the conclusion that the Glidden must hâve been 
well within the east half of the channel by the time she struck the 
Magna. 

That being so, it becomes unnecessary to décide some of the other 
controversies in the case. Whether the initial sheer of the Glidden — - 
her "dropping ofï," as her master calls it — was overcome or not, the 
following facts are established by her own proof s : While the Empire 
City was still some ways below her, the Gidden was near the west dyke 
— 40 feet at the bow, 25 feet at the stern, her master says. When her 
bow got so near the stern of the Empire City as to feel any efïects of 
the suction, she was much nearer to the latter's course. That she got 
over there by some movement for which the Empire City was in no 
way responsible we do not doubt. If her bow was 40 feet from the 
west dyke, we fînd nothing in the testimony in this case, nor in any 
authority, which would justify the conclusion that the suction at the 
Empire City's stern, which would operate only when the stern came 
nearly opposite to the Glidden's bow, could draw that bow 100 feet 
across the west side of the channel. The master of the Empire City 
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was entitled to assume that the Glidden's course, would remain where 
he saw it near the west dyke (not hugging it) until the vessels passed, 
•and that it would not be altered so as to bring her within the reach 
of his own boat's suction. It makes no diiïerence in this suit whether 
the GHdden came over to the eastward through her master's error in 
navigation, or because she was a bad steerer, or because of inévitable 
accident ; if the cause be not one for which the Empire City is respon- 
sible, she cannot be held to blâme. Nor can the Magna, which was 
struck, as we bave seen, in, her own water. 
The decree is affirmed, with costs. 



Gt'3.RA^'TY STATE BANK & TRUST CO. v. OKLAHOMA COAL CO. 
(Circuit Court of Appeals, Fittli Circuit. December 1, 1913.) 

■ No. 2,568. 

Banks AND Banking (§ 138*) — Unauthoeized Payment of Cuecks — Liabil- 
" ITT to Depositok. 

A bank field liable to a corporation depositor for tlie amount of checks 
paid wliicli were .dravCn wltliout the authority of tlie corporation. 

[Edi Note. — For otlier cases, see Bunks and Banking, Cent. Dig. §§ 
.308-405 ;, Dec. Dig. § 138.*] ' j 

In EtTor to the District Court of the United States for the Northern 
District of Texas ; Edward R. Meek, Judge. 

Action at law by the Oklahoma Coal Company against the Guaranty 
State Bank & Trust Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. - 1 < 

W: T. Henry, of Dallas, Tex:, for appellanf, 

Joseph Manson McCormick, of Dallas, Tex., for appellee. 

Before FARDEE andSHEEËY, Circuit Judges, and CALE, Dis- 
trict Judge. 

' PER CÛRIAM. In the court below the trial judge directed a perr 
emptory verdict for the plaintiff. 

We bave caref uUy considered ail the évidence, and on principle, and 
in the light of well-adjudged cases, we are clear that the trial judge was 
correct in his ruling. Morse on Banking. § 440; Zane on Banking, § 
135 ; Havana Cent. R. Co. v. Central Trust Co. (C. C. A.) 204 Fed. 
550: Merchants' Nat. Bank v. Nichols & Shepard Co., 223 111. 41, 79 
N. Ë. 38, 7 L. R. A. (N. S.) 752; Honig v. Pacific Bank, 73 Cal. 464, 
15 Pac. 58. " 

Judgment affirmed. 

*For otber cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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AMERICAN MALTING CO. v. KEITEL. 
(Olrcuît Court ol Appeals, Second Circuit. Norember 20, 1913.) 

No. 155. 

1. JuDGMENT (§ 648*)— Res Judicata— Gbiminal Conviction. 

A conviction of défendant for éliminai libel in 1911 because of a clrcular 
dated January 6, 1910, and put out by him was net res Judicata In a civil 
suit based on alleged llbelous statements niade in subséquent circulars. 

[Ed. Note.— For other cases, see Judgment, Cent. Dis. |5 1309, 1310- 
Dec. Dig. § 648.*] 

2. Injukction (§ 98*)— Equity Jurisdiption oveb Toets — Libel. 

Equity bas no jurisdiction, in the absence of statute, to restraln the fu- 
ture publication and issuance of alleged llbelous circulars, though the false 
stateiiient may injure complainant in his business or as to Ms property, in 
tlie absence o£ acts of conspiracy, intimidation, or coerciou, 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 169-171 ; Dec. 
Dig. § 98.*] 

3. iNjrNCTioK (§ 63*)— -Grounds of Relief — Breach of Coktract, 

Equity bas jutlsdlction to restraln a third person from Induclng another 
to break a contract with complainant for the purchase and sale of mer- 
chandlse. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 63.*] 

4. Injvnction (§ 176*) — Pkeliminaey Injunction— Contikxjance. 

AVhere, in a suit to restraln défendant from issuing printed circulars al- 
leged to contain matter tending to injure complainant's business, crédit, 
and property, it appeared that complainant was désignât ed by name only 
In rare instances in the circulars, and défendant by sworn affldavit denied 
that the statements referred to complainant, he would not be harmed by 
the continuance of an Interlocutory injunction untU final hearing, subject 
to a provision that it should not apply to future circulars containlug a pro- 
vision in terms that the aspersions were not directed against complainant. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 389, 395 ; Dec. 
Dig. § 176.*] 

5. Injunction (§ 176*) — Pbeliminaby Injunction — Relief to One Not a 

Pabty. 

Where complainant sought an Injunction restraîning defendant's publica- 
tion and issuance of certain circulars containing matter injurions to com- 
plainant's business, it was error to add a provision to an interlocutory in- 
junction that it should not apply to future circulars, provided défendant 
incorpora ted therein a provision that the charges did not apply to another 
corporation that was not a party to the suit. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. |§ 389, 395 ; Dec. 
Dig. § 176.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the American Malting Company against Adolph Keitel. 
Ffom an order granting an injunction pendente lite, défendant ap- 
peals. Modified and affirmed. 

Ralph B. Ittelson, of New York City, for appellant. 

O'Gorman, Battle & Vandiver, of New York City (Almuth C. Van- 
diver, Isaac H. Levy, and J. Joseph Lilly, ail of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

♦For other cases see same toplc & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ROGERS, Circuit Judge. The plaintiff seeks to restrain tlie défend- 
ant f rom issuing printed .circulars alleged to ' contain matters which 
tend greatly to injure the business, crédit, andproperty of the plain- 
tiff. The American Malting Company is a corporation organized under 
the laws of the state of New Jersey. Its capital stock is $30,OCX3,000. 
It does a; business of from $7,000,000 to $12,000,000 a year; the 
amount of: its business varying with the price of barley. It is said 
to be the fargest manufacturer of malt in the United States. The de- 
fendant is a citizen and résident of the state of New York and holds 
no stock in the complainant company. The circulars corhplained of 
began to make their appearance in 1907 aind since July, 1912, hâve been 
issued at intervais of a week. They hâve been mailed to brewers and 
consumers of malt throughout the United States, as well as to banks 
and to complainant's stockholders. The corporate name of the plain- 
tiff is mentioned in only a few of the circulars. They contain référ- 
ences, however, to the "gold-brick swindle," the "gold-brick pool," 
"trust," "malt combine," which plaintiff says were intended to be un- 
derstood to refer to it, and it allèges that they are so understood by the 
persons to whom they were sent. The défendant dénies that the cir- 
culars show that the complainant was mentioned to its damage or that 
it can be said that the plaintiff in fact was intended. The plaintiff 
claims that défendant is persistently attempting maliciously to inter- 
fère with its existing contracts, is seeking maliciously to induce parties 
to refrain from dealing with plaintiff and to resist the payment of their 
debts to it, and is endeavoring maliciously to destroy its business crédit 
and property. 

[1] The défendant was convicted of criminal libel in 1911 because 
of a circulât dated January 6, 1910, which he issued. But that convic- 
tion is not res adjudicata as to statements made in the subséquent cir- 
culars. And we bave no exact knowledge as to what the statements 
were in the January 6, 1910, circular which the jury found to be libel- 
ous. The subséquent circulars are unquestionably full of libels on 
varions persons if the allégations they contain are false. They are 
not libelous so far as the allégations are true. The campaign he is 
evidently engaged in is against the combination of malters which he 
allèges is illégal. He charges the combination with keeping up the 
price of malt by false statements and artifices and with inducing brew- 
ers to contract for future delivery at unreasonable prices. He advises 
brewers not to buy for future delivery and those who hâve purchased 
in the season of 1911-1912 to répudiate their contracts. He charges 
the American Malt Corporation with trying to get the stockholders of 
the American Malting Company to exchahge their stock by means of 
false représentations and also perhaps that the officers of the maltihg 
company hâve made false staternents in circulars about'its financial 
■condition. The American Malt Corporation is a separate drgahization 
distinct from the American Malting Company, and is also organized 
Under the laws of New Jersey, and at.the time of this suit held 98 
per cent, of the capital stock of the American Malting Company. It 
is alleged that the American Malt Corporation does not own or control 
the stock of anyother corporation. 
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The court below awarded a very drastic injunction pendente lite, 
restraining the publication of the circulars. It, however, added a 
clause to the effect that, if défendant would accompany each future 
circular with the statement that his charges were not directed against 
this particular plaintifï, he might continue issuing them. As one 
ground of his défense is that the charges are not against the plaintiff, 
his purpose would not be thwarted by embodying such a statement in 
each subséquent circular. But he appeals to this court, and it becomes 
necessary to consider whether the court below had jurisdiction of the 
subject-matter. If it had not, the preliminary injunction should be 
vacated and the bill dismissed. This makes it necessary to inquire 
what power the courts of equity possess to restrain the publication of 
libels. 

[2] Courts of equity like courts of law follow established précé- 
dents. They cannot usurp powers they do not possess. We recognize 
the f act that equity is an elastic System ; that its procédure is progres- 
sive and is capable of accommodating itself to the changing emergen- 
cies and demands of the âge. If it were otherwise it could not so well 
hâve met the needs of our civilization. At the same time courts are 
not to usurp powers they do not possess. In a country which has con- 
stitutional guaranties of freedom of speech and of the press and of 
trial by jury, courts of equity should be slow to assume that they pos- 
sess a power to deal with the publication of libels that the High Court 
of Chancery in England disclaimed. 

Lord Chancellor Eldon in 1818, speaking of the powers of the equity 
courts, said: 

"The doctrines of this court ought to be as well settled and made as uniforni 
almost as those of the common law, laylng down flxed princlples, but taking 
care that they are [not] to be applled according to the circumstances of eacli 
case. I cannot agrée that the doctrines of this court are to be changed with 
every succeedlng judge. Xothing would inlllct on me greater pain, in quitting 
this place, than the recollection that I had done anything to justify the re- 
proach that the equity of this court varies llke the chancellor's foot." Gee v. 
Pritchard, 2 Swanton, 428. 

Lord Chancellor Hardwicke in 1742 (Huggonson's Case, 2 Atk. 469) 
declared that: 

"iS'otwithstanding tlils should be a lihel, yet, unless it Is a contempt of tlie 
court, I hâve no cognizance of it, for, whether It is a libel against the public 
or private persons, the only method is to proceed at law." 

It should be said, however, that in that case equity was asked to 
punish a past tort, not to restrain a future one. Lord Ellenborough in 
1810, in a common-law court (Du Bost v. Beresford, 2 Camp. 511), 
said, in speaking of a picture, that, if it was a libel upon the persons 
introduced into it, "upon an application to the Lord Chancellor he 
would hâve granted an injunction against its exhibition." But this 
dictum is known to hâve excited much astonishment in the minds of 
ail practitioners in the court of chancery. Thus matters stood in 
England until 1869, when Vice Chancellor Malins granted injunctions 
against libels. Springhead Spinning Co. v. Riley, L. R. 6 Eq. 551 ; Dix- 
on V. Holden, L. R. 13 Eq. 355. Thèse décisions were, however, speed- 
ily overruled in 1875 in Prudential Assurance Co. v. Knotts, L. R. 10 
209 F.— 23 
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Ch. App. 142. In Collard v. Marshall (1892) 1 Ch. 571, Chitty, J., 
said that, before the Judiciary Act, equity had no power to try a libel. 
In Monson v. Tussands Limited (1894) 12 B. 671, Lopes, L,. J., said: 

"Prior to the Commou-Law Procédure Act 1854, no court could grant any in- 
junctlon in a case of libel. Tlie Court of Chaueery could grant no injunction 
in sueh a case, because it could not try a libel. Neither could courts of com- 
mon law until the Common-Law Procédure Act of 1854, because they had no 
power to grant injunctions. Whether they had power to grant interlocutory 
injunctions after 1854, I thlnk doubtful. As a matter of practice they never 
did," 

The Common-Law Procédure Act of 1854 conferred on the English 
courts of common law the power to grant injunctions in ail personal 
actions of contract or tort, with no limitation as to defamation. And 
by the Judicature Act of 1873 a power was conferred upon the Chan- 
cery Division of the High Court to grant injunctions in cases of libel. 
But prior to thèse acts neither courts of law nor courts of equity could 
issue injunctions in England in such- cases. The English law courts 
began to exercise such jurisdiction in 1878, and about the same time 
the equity courts began in like manner to exercise theirs. But it is 
understood that they interfère only in the "clearest cases," and espe- 
cially by interlocutory injunctions. See Bonnard v. Perryman (1891) 
Ch. 269 (C. A.) ; Kerr on Injunctions, 5, 6. For 150 years it has been 
understood in England that equity had no jurisdiction to enjoin a 
libel, and the power of the courts of that country to do so rests upon 
statute. 

In the United States a like view of the matter has been taken. In 
Pomeroy's Equity Jurisprudence, vol. 6, § 629, it is laid down that: 

"Equity will not restrain by injunction the threatened publication of a libel, 
as such, however great the injury to property muy be. This Is the universal 
rule in the L'nited States and was formerly the rule in England. The présent 
rule in England rests on statute." 

In High on Injunctions (4th Ed.) § 1015, that writer states that the 
doctrine which seems most in accord with the principles governing 
the jurisdiction of equity by way of injunction is that, the préventive 
jurisdiction being limited to the protection of property rights which are 
remediless by the usual course of procédure at law, courts of equity 
will not restrain the publication of libels or works of a libelous nature, 
even though such publications are calculated to injure the crédit, busi- 
ness, or character of the person aggrieved, and that he will be left to 
pursue his remedy at law. In a case in the Suprême Court of the Unit- 
ed States (1885), Francis v. Flynn, 118 U. S. 385, 56 Sup. Ct. 1148, 30 
L. Ed. 165, Mr. Justice Field said : 

"If the publications in the newspapers are false and injurious, he can prose-, 
cute the publishers for libel. If a court of equity could interfère and use its 
remedy of injunction in such casea, it would draw to itself the greater part of 
the litigation properly belonging to courts of law." 

In 1886 the question arose in the Circuit Court for the Third Cir- 
cuit in Kidd v. Horry, 28 Fed. 773. An injunction was asked to re- 
strain the défendants from publishing certain circular letters concern- 
ing the business of the complainants. The injunction was refused. 
The opinion was by Mr. Justice Bradley, who said: 
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"But neither the statute law of this country nor any well-considered judg- 
ment of the courts has introduced this new branch of equity into our juris- 
prudence. There may be a case or two looking that way, but none that we 
deem of sufticient autliority to justlfy us in assuming the jurisdiction. * » * 
We do not regard the contrary décision in Croft v. Riehardson, 59 How. Prac. 
[N. y.] 356, as of sufticient authority to counteract thèse cases or to disturb 
wliat we consider to be the well-established law on the subject. That law 
clearly is that the court of chancery will not interfère, by injunctioii, to re- 
strain the publication of a libel. * ♦ * We do not think that the existence 
of malice in publishlng a libel or utterlng slanderous words can make any dif- 
férence in the Jurisdiction of the court. Malice is charged in almost every case 
of libel, and no cases of authority can be found, we think, independent of stat- 
ute, in which the power to issue an injunction to restrain a libel or slanderous 
words bas ever been maintalned, whether malice was charged or not. Charges 
of slander are peculiarly adapted to and require trial by jury ; and exercisiug, 
as we do, authority under a System of government and law which by a funda- 
mental article seeures the right of trial by jury in ail cases at common law, 
and which by express statute déclares that suits In equity shall not be sus- 
tained in any case where a plain, adéquate, and complète remedy may be had 
at law, as has always heretofore been considered the case in causes of libel 
and slander, we do not think that we should be justified in extending the rem- 
edy of injunction to such cases." 

In 1886 the question came before the Circuit Court of the First 
Circuit (Baltimore Car-Wheel Co. v. Bemis, 29 Fed. 95), and the in- 
junction was denied; the court saying: 

"There is no jurisdiction in a court of equity to enjoin libel on the rights of 
title of the complainant. We understand this to be the settled law both in 
England and in this country, in the absence of statutory provisions conferring 
such jurisdiction." 

In 1909 the question arose in the Fifth Circuit (Citizens' Light, Heat 
& Power Co. v. Montgomery Light & Water Power Co. [C. C] 171 
Fed. 553), and the court held that equity had no jurisdiction to enjoin 
a libel or slander defaming the crédit and business standing of an in- 
dividual or corporation. The court said : 

"The difflcultles in the way of affording such relief are unsurmountable. 
They grow alike out of constitutional provisions and want of jurisdiction in 
the court of equity." 

In 1907 the question arose in the Eighth Circuit (Montgomery Ward 
& Co. V. South Dakota Retail Merchants' & Hardware Dealers' As- 
soc. [C. C] 150 Fed. 413), and the court refused the injunction, say- 
ing: 

"In the jurisprudence of the United States there is no rémedy for the abuse 
of this right (to treely speak, write, and publlsh) conf erred by the Constitu- 
tion, except an action at law for damages or a criminal proceeding by indict- 
uient or information." 

In 1912 the question was before a District Court in Missouri (Vas- 
sar Collège v. Loose-Wiles Biscuit Co., 197 Fed. 982). The bill was 
dismissed ; the court saying : 

"In this country a court of equity is without jurisdiction to restrain the pub- 
lication of a libel." 

The state courts in a number of cases hâve held that the jurisdic- 
tion of equity did not extend to libels and bave refused injunctions to 
restrain their publication. Boston Diatite Co. v. Florence Mfg. Co., 
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114 Mass. 69, 19 Am. Rep. 310 (1873); Marlin Firearms Co. v. 
Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310 (1902); Balti- 
more Life Ins. Co. v. Gleisner, 202 Pa. 386, SI Atl. 1024 (1902) ; May- 
er V. Journeyman Stone-Cutters' Assoc, 47 N. T. Eq. 519, 20 Atl. 492 
(1890). 

In Flint V. Hutcliinson Smoke Burner Ce, 110 Mo. 492, 19 S. W. 
804, 16 L. R. A. 243, 33 Am. St. Rep. 476, the court held tliat the 
question of libel should be determined by a jury in an action at law, 
and that after a verdict for the plaintif! he might hâve an injunction 
to restrain the further publication of that which the jury found to be 
actionable libel or slander. 

The fact that the false statements may injure the plaintifï in his 
business or as to his property does not alone constitute a sufficient 
ground for the issuance of an injunction. The party wronged has an 
adéquate remedy at law. 

In ail that has been said we hâve not lost sight of the fact that the 
courts hâve sometimes issued injunctions to restrain the publication of 
false statements injurions to business or property. The cases in which 
such a jurisdiction has been assumed hâve been those which hâve in- 
volved conspiracy, intimidation, or coercion. In 22 Cyc. 900, it is laid 
down : 

"A court of equity has no jurisdiction to restrain a mère libel or slander. 
Xor does the fact that the false statement may injure plaintif!: in his business 
or as to his property constitute a suflicient ground for an injunction, in the 
absence of acts of conspiracy, intimidation, or coercion." 

And see Beck v. Ry. Teamsters' Union, 118 Mich. 497, 77 N. W. 
13, 42 L. R. A. 407, 74 Am. St. Rep. 421 ; Casey v. Cincinnati Typo- 
graphical Union (C. C.) 45 Fed. 135, 12 L. R. A. 193. To this class 
belongs the case of Emack v. Kane (C. C.) 34 Fed. 46 (1888), where 
District Judge Blodgett issued an injunction to restrain one from is- 
suing circulars threatening to bring suits for infringements against ail 
customers dealing in a competitor's patented article. The gravamen 
of that case was the attempted intimidation of the complainant's cus- 
tomers by threatening them with suits which the défendants never 
intended to prosecute. The doctrine announced in that case has been 
followed in numerous cases and by this court in Adriance, Platt & Co. 
v. National Harrow Co., 121 Fed. 827, 58 C. C. A. 163 (1903). But 
the complainant does not in terms charge the défendant with being 
engaged in any conspiracy or in any attempt to intimidate or coerce 
the complainant or its customers. And the alleged false statements 
and objectionable matter contained in the circulars do not amount to 
coercion or intimidation in law, either of the complainant or its cus- 
tomers. The customers may be deceived by false statements, but they 
are left free to form their own judgment and make their own choice. 
They are not coerced or intimidated or frightened. The circulars 
contain no threats of violence to the property of the complainant. He 
threatens to bring no suits either against the complainant or its cus- 
tomers. It is true that, where proper grounds exist for assuming ju- 
risdiction, equity does not refuse jurisdiction because there is inciden- 
tally involved the restraining of a libel. A court of equity may restrain 
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a boycott if the boycott is sought to be accomplished by the publica- 
tion of circulars or printed matter ; such a publication may be restrain- 
ed without a violation of constitutional rights. That was made clear 
by the décision of the Suprême Court of the United States in Gompers 
V. Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. (N. S.) 874. 

It is said that a nian has a property right in his business and that 
an injunction may issue to protect that right against fraud and mis- 
representation, notwithstanding the fact that the fraud and misrepre- 
sentation may be contained in a libelous publication. That was, as we 
understand it, the very question which was submitted to the English 
Court of Appeals in Chancery in 1875 in Prudential Assurance Co. v. 
Knott, supra. The défendant had published a pamphlet which the 
plaintiff corporation claimed falsely represented it as being managed 
with reckless extravagance and as being in a state of insolvency and 
unable to fulfill its engagements, whereas the company was in an ex- 
ceedingly prospérons and thriving condition, abundantly solvant and 
earning large profits, and was managed without extravagance. The 
bill further charged that the continued publication of the pamphlet 
would be very injurions to the company's crédit and réputation. It ac- 
cordingly prayed that its publication might be restrained. The in- 
junction was refused. Lord Cairns said: 

"It is atteinpted to sive a color to the application by saying that thèse are 
libelous publications which will injure property, and then, when that proposi- 
tion is further defined, it is said that the business of the company, the good 
will of the company, is property; that the company in its trade will be In- 
jured ; and that therefore the interférence of the court is asked for the pro- 
tection of property. But, with regard to nine out of ten libels, the same thing 
inight be said. The cases in whicli actions are hrought for libel are usually 
cases where things are written of men or corporations which bave an effect 
upon their character and upon their trade or business or their character ïs 
connected with trade or business ; but no case can be produced in which, in 
thèse circumstances, the Court of Chancery has interfered. Not merely is 
there no authorlty for this application, but the books afford repeated instances 
of the refusai to exercise jurisdiction." 

He then quotes from the décision of Vice Chancellor Malins in 
Dixon v. Holden, supra, this passage : 

"In the décision I arrive at, I beg to be understood as laying down that 
this court has jurisdiction to prevent the pulilicatiou of any letter, advertise- 
nient, or other document which, if permitted to go on, would liave the efCect 
of destroying the property of another person, whether that consists of tangible 
or intangible property, whether it consists of money or réputation." 

And says: 

"I am unable to accède to thèse gênerai propositions : They appear to me to 
be at variance with the settled practice and principles of this court. * » * " 

Lord Justice James and Lord Justice Mellish stated that they were 
of the same opinion. 

But while the courts of equity hâve no jurisdiction to restrain the 
publication of a libel as such, and while we do not think the facts in 
the case take it out of the gênerai rule because of any conspiracy, in- 
timidation, or coercion or because of any incidental injury to property 
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rights arising merely from the publication of libelous matter, a court 
of equity may nevertheless possess the power to restrain the défendant 
from an un justifiable and wrongful interférence with the plaintiiï's 
contracts, if it shall appear that he is engaged in such an undertakir.g. 
See Joyce on Injunctions, § 440a. 

[3J It is an actionable wrong for a third person without justifica- 
tion to induce a party to a contract to break his agreement. This was 
decided in England in the leading case of Lumley v. Gye, 2 El. & Bl. 
216, where the contract was one of hiring. The judges in that case 
were not agreed whether the principle was applicable to contracts other 
than those of hiring. But the House of Lords in Quinn v. Leathem, 
(1901) App. Cas. 495, thought the principle applicable to ail contracts, 
although the contract in question was one of employment. The Su- 
prême Court of the United States in Angle v. Chicago & St. Paul Ry. 
Co.,_151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55, held it actionable for 
a third person to induce another to break his contract. And see Dr. 
Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 394, 31 Sup. 
Ct. 376, 55 L. Ed. 502. That the principle is applicable to ail contracts 
is stated to be the law in the décisions of Massachusetts (Beekman v. 
Marsters, 195 Mass. 205, 210, 80 N. E. 817, U L. R. A. [N. S.] 201, 
122 Am. St. Rep. 232, 11 Ann. Cas. 332), and in those of some of the 
other State courts. In Jackson v. Stanfield, 137 Ind. 592, 36 N. E. 345, 
37 N. E. 14, 23 L. R. A. 588, and in Morgan v. Andrews, 107 Mich. 
33, 64 N. W. 869, it is held to be a tort for a third person willfuUy to 
induce a breach of contract of sale. In California and Kentucky it is 
held not actionable to induce a breach of contract which is not one of 
employment. Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492, 21 L. R. A. 
233; Chambers v. Baldwin, 91 Ky. 121, 15 S. W. 57, 11 L. R. A. 
545, 34 Am. St. Rep. 165. See Page on Contracts, vol. 3, § 1329. 

The fédéral courts seem to hâve inclined to regard such wrongs as 
actionable and hâve in a number of cases issued injunctions to prevent 
a third party from inducing one of the parties to a contract to violate 
it ; the contract not being one of employment. Sperry & Hutchinson 
Co. V. Mechanics' Clothing Co. (C. C.) 128 Fed. 800; Miles Médical 
Co. v. Goldthwaite (C. C.) 133 Fed. 794; Dr. Miles Médical Co. v. 
Platt (C. C.) 142 Fed. 606; Hartman v. Park (C. C.) 145 Fed. 358; 
Wells & Richardson Co. v. Abraham (C. C.) 146 Fed. 190; Citizens' 
Light, Heat & Power Co. v. Montgomery Light & Water Power Co. 
(C. C.) 171 Fed. 553. In the last case an injunction issued restraining 
défendant from inducing complainant's customers from breaking their 
contracts with complainant by agreeing to indemnify them against lia- 
bility for damages in so doing. 

In American Law Book Co. v. Edward Thompson Co., 41 Mise. 
Rep. 396, 84 N. Y. Supp. 225, an injunction was asked to restrain the 
défendant from attempting to induce the subscribers to the plaintifï's 
cyclopedias to décline to receive and pay for the books ; the défendant 
agreeing to indemnify any of plaintiff's subscribers against claims for 
damages for their breach of contract and to pay the expenses of the 
défense of any actions brought against the subscribers for the breach 
lAf such contracts. The court thought there was no adéquate remedy 



AMERICAN MALTING CO. V. KEITEL 359 

at law and issued an injunction. Mr. Justice Bischoff in the course 
of his opinion said: 

"ïhe défendant admits the making of the agreements in question but asserts 
that the plalntiiï has no remedy in equity upon the allégations of the cona- 
plaint ; the contention being that the plaintifC has his remedy at law for each 
coiitract broken, that the party to that eontract has the right to break It and 
pay damages, and that what the party can do another person may ask him to 
do without restraint by injunction. It is also argued that the cases in which 
an injunction has been granted to prevent the sollcitation of a breach of eon- 
tract are found to hâve involved only contracts for Personal services, and that 
there is no précèdent for such an injunction as the plaintifC seeks. If there 
be no exact précèdent for this injunction, none is needed. The complaint avers, 
and the affldavits support the averment, that the défendant is engaged in an 
attempt to obtain business whlch the plaintiff has secured, having no regard 
to fairness of compétition but with resort to trick and device. 

"Whether the subscriliers are in each instance actually led by the défend- 
ants misrepresentations to break the particular contracts is not important 
and is not an essential averment of the complaint. Intentional false state- 
meuts, made with a view to obstruct the plaintiff's business and to divert it to 
the défendant, are charged, and the sollcitation of the subscriber's breach of 
eontract is but a more active step in the same scheme of unfair compéti- 
tion. * • * 

"ïhat an action for damages would not afford an adéquate remedy is obvi- 
ons. The loss of business and the injury to business réputation resulting from 
the defendant's acts of obstruction, and from the conse<iuent litigation between 
the plaintiff and its delinquent subscribers, could not be estimated nor proven 
with any degree of certainty for the purposes of a recovery ; nor could the 
plaintifC properly estimate the addltional burden of the future litigation with 
subscribers, whose défense would (as it is to be inferred from the past) be con- 
ducted by the défendant at great pains and expense, bearing no relation to 
the amount of the claini, but solely in the interest of obstruction and for ad- 
vertising purposes. The invasion of a légal right being apparent, and the in- 
adequacy of relief at law being clear, a case for injunctive relief is made out ; 
and, indeed, direct authority for an injunction upon a very similar state of 
facts is not wanting. Stoddard v. Key, 62 How. Trac. [N. Y.] 1.37." 

In Flaccus v. Smith, 199 Pa. 128, 48 Atl. 894, 54 L. R. A. 640, 
85 Am. St. Rep. 779, an injunction issued to a third person, an officer 
of a labor union, restraining him from enticing the plaintiiï's appren- 
tices to break their eontract of employment ; they having agreed at the 
time of their employment not to become members of a union while 
working for the plaintiff. The court below had found as a fact that, 
if the interférence was allowed to continue, it would ruin the plaintiff's 
business. 

We fail to discover any satisfactory distinction between an attempt 
to induce employés to break a eontract of employment and an attempt 
to induce customers to break their business contracts for the purchase 
or sale of goods. In the case before us the plaintiff claims that, if the 
contracts for the delivery of malt had been broken as the défendant 
advised, there would hâve resulted a loss to it of over a million dollars. 
A man's business may be as effectively ruined by inducing his custom- 
ers to break their contracts as by inducing his employés to leave his 
employment. If it appears that this défendant without justification 
and by means of fraudulent misrepresentations is seeking to induce 
plaintiff's customers to break their contracts, he is seeking by fraud to 
ruin the plaintiff's business. If the plaintiff's allégations are true, the 
défendant is engaged in a guérilla warfare on its business. It is ab- 
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horrent to one's sensé of justice that this wrong should be permitted to 
continue until the mischief has been accomplished and the business 
ruined, as might be the case if there be no remedy except through an 
action at law for damages. 

[4] The question, however, remains whether the prehminary injunc- 
tion was properly granted on the facts as they appear in the record. 
The rule is that preliminary injunctions will not issue except in the 
clearest cases. Odgers on Libel and Slander (5th Ed.) 426. In Bon- 
nard v. Perryman (1891) 2 Ch. 269, the défendant in his affidavit 
swore that the statements complained of were true, and the court 
refused an interlocutory injunction. It said: 

"We cannot feel sure that the défense of justification is one whicli, on tlie 
facts wliich may be before them, tlie jury may flnd to be wholly unfounded." 

In the présent case the défendant dénies the plaintiff's allégations; 
and the supporting affidavits presented on behalf of the plaintifï seem 
too indefinite to justify an interlocutory injunction. The défendant 
dénies, under oath, that the circulars which he issued contairted other 
than facts. He swears that they were published without malice, in 
good faith, and in order to serve the interests of the consumers of 
malt. The bill is verified by plaintiff's secretary, and an issue is raised 
between the two. The plaintiff has presented, in addition to the affi- 
davit of its secretary, the affidavits of three other persons. Thèse 
affidavits go to show that there are false statements in the circulars. 
They fail to show that the false statements relate to the complainant. 
Mr. Toewer's affidavit states that the circulars contained mistaken 
statements concerning malt market conditions. Mr. Bermuth's affi- 
davit refers to "false statements" but does not specify that any state- 
ments which are false relate to the plaintiff. There are numerous 
statements in the circulars reflecting upon persons other than plaintiff'. 
Some of thèse statements, if false, are libelous upon the individuals 
named, but that does not help plaintiff's case. Mr. McCarthy's affidavit 
refers to the "false représentations" and attributes to them a loss of 
business on the part of the plaintiff. He refers to "the false informa- 
tion conveyed in the circulars issued by the défendant Keitel with 
référence to the plaintiff." This is not saying that "the false informa- 
tion" related to the plaintiff, only that it is contained in "the circulars 
issued by the défendant Keitel with référence to the plaintiff." It may 
hâve related to the American Malt Corporation, which is a distinct 
organization and is mentioned by name, or to individuals who are also 
assailed by name. The plaintiff is mentioned by name only in rare 
instances. But the court below embodied in the injunction a clause 
to the effect that, if the défendant would accompany each future cir- 
cular with the statement that his statements were not directed against 
the plaintiff, he might continue his publications. Since one ground 
of his défense is that his statements are not directed against the plain- 
tiff, we cannot see that he will be in any way harmed if the interlocu- 
tory injunction continues in force until ilnal hearing. To do se will 
préserve the présent status, as he contends it is, until at the final hear- 
ing on the pleadings and proof it can be determined what the real facts 
of the case mav be. 



M'CLINTOCK V. CITY OF PAWTUCKET 361 

[5] The disclaimer, however, which the District Judge required is 
too broad. It requires the défendant to disclaim any charges against 
the American Malt Corporation. As that corporation is not a party 
to the suit and therefore is in no position to ask for rehef, the injunc- 
tion order should be modified by omitting any référence to it. 

The cause is remanded to the court below, with directions to modify 
the injunction order by omitting référence to the American Malt Cor- 
poration, and to its officers and directors as such, and to the manage- 
ment and business of that corporation, as well as ail other matters ex- 
cept advices to the plaintifï's customers to break their contracts. 



McCLINTOCK v. CITY OF PAWTUCKET. t 
(Circuit Court of Appeals, First Circuit. Deeember 9, 1913.) 
No. 1,028. 

Equity (§ 447*) — Bill of Review — Infrixgement Suit. 

Tlie order of the District Court denying a pétition for leave to file a 
bill of review, with référence to McClintock v. City of Pawtueket, which 
déniai is reported in 180 Fed. 320, affirmed. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1091-1094; Dec. 
Dig. § 447.* 

Leave of court to file bill of review, see note to Lewis v. Holmes, 116 
C. C. A. 412.] 

Appeal from the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. 

Suit in equity by John N. McClintock against the City of Pawtueket. 
From an order denying his pétition for leave to file a bill of review, 
complainant appeals. Affirmed. 

For opinion below, see 180 Fed. 320. 

John N. McClintock, of Boston, Mass. (Benjamin Phillips, of Bos- 
ton, Mass., on the brief), for appellant. 

William R. Tillinghast, of Providence, R. I. (Edward W. Blodgett, 
City Sol., of Pawtueket, R. I., on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. There is so much literature touching the 
subject-matter of this appeal, and the issues are so peculiar and so un- 
likely to form any précèdent, that it would only be a burden to the 
parties and to the profession to recite the facts more than as they ap- 
pear in our opinions in American Sewage Disposai Co. v. Pawtueket, 
passed down on June 13, 1905, 138 Fed. 811, 71 C. C. A. 177, for 
which see also 199 U. S. 609, 26 Sup. Ct. 750, 50 L. Ed. 332, and on 
August 15, 1906, in 146 Fed. 753, 77 C. C. A. 243. As the resuit of 
the rehearing represented by the latter opinion, we denied the pétition 
of the appellant therein for permission to apply to the Circuit Court 
for leave to reopen the case; but subsequently, on Deeember 8, 1911, 
vi^e entered an order granting leave to the Circuit Court in its discre- 

*For other cases see same topic & § numbek in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied January 15, 1914. 
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tion to allow the appellant to file a bill in tlie nature of a bill of review 
without préjudice to any question involved. Such an application was 
made; and on Kebruary 5, 1913, the District Court, wherein the Cir- 
cuit Court had then been merged, disposed of the application for leave 
to file a bill of review, with the following opinion and order : 

"Brown, J. Upon eonsiaeratlon of tliis pétition and of the affidavits an- 
iiexed, it is very clear tliat the so-called new évidence could be of no ad- 
vantage to the petitioner. The facts set forth in the affidavits, even if es- 
tablished upon a full hearing, could not alter or enlarge the ternis of the 
patent in suit. 

"Upon repeated liearings and full considération, tlie Court of Appeals has 
determined the meaning of the description and daims of the patent in suit, 
and has decided that the défendant does not Infriiige the invention tlierein 
descrihed and clainied. 

"This must be regarded as conclusive and final. 

"Pétition denied." 

From that déniai an appeal was taken to us. Without committing 
ourselves generally to the right to such an appeal, we hâve taken cog- 
nizance of this appeal, both because no objection was made thereto, and 
especially because, in view of certain apparent facts, we hâve been very 
anxious, as is quite plain, to reach the merits and dispose of them care- 
fully. We must, however, now give the parties to understand that, 
unless there is some development which we cannot anticipate, we bave 
reached the end of this litigation. What would be in truth the ele- 
mental patent, if the claimant should prevail herein in any particular, 
issued on May 30, 1882 ; and the condition since that time has so al- 
tered, including the fact that the elemental patent expired in 17 years 
from 1882, that the public is now entitled to rest in peace beyond any 
further controversy. 

We will say at the outset that we entirely agrée with the conclusions 
of the learned judge of the District Court. Apparently the basis of 
the présent application is certain experiments which hâve been made 
with much care and large expense since the opinions were passed down 
which we bave referred to; but the pith of it ail is that thèse experi- 
ments bave developed no facts whatever which were not in effect dis- 
posed of, and which we may say the possibility of was not foreseen in 
the earlier stages of this htigation. The difhculty from the beginning 
has been that, if Glover was the discoverer of what is called herein 
the septic action, and the inventor of everything in connection there- 
with, that discovery and invention cannot, under any rule of law which 
we are allowed to administer, be brought within the terms of either 
Glover's first or second patent, so far as to be efficient under the statu- 
tory patent system. 

Apparently the complainant does not appreciate this proposition, 
because at the présent time it submits to the court the following propo- 
sition as one of the fundamental ones on which he bases his présent 
application : 

"Tlie newly discovered fact that Mr. C. F. Brown, the patent solieitor, who 
drew u]) and securcd the issue of botli the first and second Glover patent, 
eau testify that Glover brought to him the W. Vj. McClintock plan (R. 661) 
■dud the Andover plan (R. 66:}) as illustratlng Glover's ideas as to how a 
sewage apparatus to rapidly and conipletely purify sewage should be built, 
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which Glover deslred to hâve covered by a basic patent, sets at rest Glover's 
intentions in the premises, and is of great value and importance in under- 
standlng tlie true meaning oi" the second Glover patent; for the experiinents 
demoustrate that the W. E. McClintock and the Andover plans would utilize 
septic action, and could not otherwlse operate." 

It is a part of the A, B, C, of the patent law that nothing known by 
the patentée, or done by him or discovered by him, whether understood 
by him or not, can be protected by any patent unless it is covered on 
the face of the patent, according to the terms of the statute; and in 
our previous opinions we hâve shown with great care and undotibted 
logic that the facts alleged to hâve been discovered by Mr. Brown in 
the manner stated are not effective hère for the reasons stated. 

Ail we need to say with référence to the further alleged development 
of the complainant's experiments on which this présent proceeding is 
based concerns what he says as f ollows : 

"The petltioner contends that not only does the elaborate System of experi- 
ments conducted by himself and Prof. McJIillan, one of the most emlnent 
sanltary engineers of the United States, but also the affldavit of Prof. Phelps, 
submitted by the city of Pawtucket, conclusively show that a tank constructed 
and operating exactly like the so-called prlmary filter-bed of the Glover pat- 
ent not only bas some septic action, but must hâve a septic action and can- 
not operate in any other way." 

But this was anticipated by our prior opinions, in the first of which 
we said as f ollows : 

"It may be observed in this connection that, in the ordinary settling tank, 
the Une between sédimentation and septic action cannot be strictiy drawu, 
for If any portion of the sewage is permitted to remain for a considérable 
time in such a tank there wlU be more or less fermentation, and this vpould 
be true of the Glover tanks. The question, however, is not whether there 
may not be some septic action in thèse tanks, as there may be In ail settling 
tanks, but whether this patent discloses, or was intended to dlselose, the prac- 
tical septic tank of the sewage art for the disposai of sewage by the septic 
process." 

In the second of our opinions we referred to the claim by the com- 
plainant that : 

"In the light of what is now known about septic tanks and septic action, 
both the tanks of the first patent and the prlmary filter-beds of the second 
patent are capable of the treatment of sewage by the septic process." 

We said as to that as f ollows : 

"It may be observed that the faet that the Glover apparatus descrlbed in 
his patents can be made to operate in the présent state of the art by a pro- 
cess which he did not discover and does not disclose in his patents does not 
ontltle him to a monopoly of that process under the patent laws of the Unit- 
ed States." 

We hâve listened attentively to the appellant's exposition of the prés- 
ent appeal. It ail cornes back to the fact that, under the rules of the, 
law, the patents cannot be aided by any discoveries which the complain- 
ant claims to hâve been made. It is so plain that the law stands in his 
way that we are compelled to state anew that we are wholly unable 
to give the complainant any relief, and any further considération of 
the appeal would resuit only in useless réitération. 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 
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A. B. MOSLER & CO. v. LURIE. 
(Circuit Court of Appeals, Second Circuit. November 11, 1913.) 

No. 31. 

1. Patents (§ 66*) — Anticipation — Dbawinos in Pkioe Patent. 

A patent for a iiieclianical combiuution is iiot anticipated by a drawing 
in a prier patent wliicli incidentally shows a sluiilar arrangement, wliieh 
is not essential to tlie first invention, and was iiot designed, adapted, or 
used to perform tlie function wliicli it perfornjs in tlie second invention, 
and wtiere tlie first patent contaius no suggestion of tlie way in wliich tlie 
resuit souglit is accomplished by tlie second inventor. 

[r;d. Note. — For otlier cases, see Patents, Cent. Dig. §§ 79, 81 ; Dec. Dig. 
§ 06.*] 

2. Patents (§ 328*) — Validity and Infbingement — Ioxiter for Gas, Oïl, ok 

Vapob Engines. 

The Canfield patent. No. 612,701, for an igniter or sparlîer for gas, oil, 
or vapor engines, hcld not anticipated, valid, and infringed. 

3. Patents (§ 289*) — Suits eob Infrixgembnt — Kigiit to Accounting — 

Lâches. 

Delay by the successive owners of a patent after the death of the pat- 
entée, iione of whoni were engaged in the business to wliich it related or 
Iliade any use of it, in bringing suit for its infriiigeiiient, of which they 
liad no Knowledge, wliile not eonstituting sucli lâches as to defeat such a 
suit, held to bar the complainant froni the right to an accounting, where 
infringeinents were extensive aud liad coutinued for several years. 

[Ed. Note.— Eor other cases, see Patents, Cent. Dig. §§ 467-409; Dec. 
Dig. § 2S9.* 

Accounting bv infringer for profits, see notes to Brickill v. Mayor. etc., 
of City of New Yorlc, 50 C. C. A. 8 ; Clark v. Johnson, 120 0. C. A. 389.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, which dismissed bill of com- 
plaint, in an equity suit brought for infringement of patent. The pat- 
ent is No. 612,701, issued October 18, 1898 (on application dated Au- 
gust 5, 1897), to Frank W. Canfield for an "igniter or sparker for gas, 
oil, or vapor engines." The opinion of the District Court will be found 
in 200 Fed. 433. 

William A. Redding and William B. Greeley, both of New York 
City, for appellant. 

Emerson R. Newell, of New York City (Fred E. Tasker, of New 
York City, of counsel), for appellee. 

Before EACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The patentée in his spécifications states 
that the object of his invention is to produce a method of insulating 
the électrodes of gas, oil, or vapor engines that will not foui injuri- 
ously, so that it will remain in vi'orking order, causing the igniting 

•For other cases see same toplc & % numbek in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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spark to jump across the space between the points of the électrodes. 
He States that : 

"It is a well-known fact that up to this time the fouling of the insulation 
of the électrodes * * * lias been the greatest objection to the successful 
use of an electric current * * * to pass between the points of stationary 
électrodes placed In the cyliuders or flring-chambers of [sueh] englues, said 
points not being in actual contact with each other." 

This refers to the "jump-spark" system, not to the "make and 
break" system, of electric ignition. 

"It is an established fact tliat when the insulation of the électrodes * * * 
gets foui the intense current wlU not pass between the points of the électrodes 
and make the required firing-spark, but follows the fouling of the insulation 
wlthout maklng a spark of sufflclent intenslty to explode the charge * * * 
«f combustible * * * ; but when the insulations are not fouled and in good 
working order the electric current will jump across between the points of the 
électrodes, and thereby cause an electric spark of sufficient intenslty to lire 
or explode the charge," etc. 

The spécification states that patentee's improvement consists — 

"of a counterbore or recess around the électrode at a point where It enters 
the cyllnder of a gas, oll, or vapor englne of such size and depth as will 
prevent the explosive mixture from' cylinder or firlng-chamber clrculating 
into said cavlty far enough to deposlt the products of its combustion onto the 
Insulator at the deepest part of the counterbore or recess. I flnd by aetual 
test that a counterbore or recess for a quarter-lnch électrode works satisfae- 
torlly by being half-inch diameter by one and one-quarter inches deep; but 
a counterbore or recess half-Inch diameter by three Inches deep Is stlll more 
satlsfactory, for the reason that It more completely prevents circulation. A 
counterbore or recess of larger diameter than its depth will not prevent cir- 
culation and conséquent fouling." 

The combination of the patent is shown in Figure 1. 

In this the électrodes are 
shown entering the firing- 
chamber, 6 showing the 
space where the electric 
current should form firing- 
spark ; 7 shows the insula- 
tor and 8 the deep, small- 
diameter counterbore or re- 
cess. The spécification clos- 
es with the statement: 

"It is immaterial what shape 
or form the counterbore or re- 
cess is made in, so that it sur- 
rounds the électrode and of 
such size and depth that It ____ 
prevents the circulation of the \\^ 
explosive mixture into the /y ^ 
deepest part of the same." /^y 

The claims are: 

"1. In a gas, cil, or vapor 
englne igniter or sparker, a 
recess or counterbore around 
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the électrode or électrodes and above Its or their sparklng points wlien said 
électrodes are used vertically, for the purpose of preventing an injurious 
accumulation of the products of combustion or other foui matter on the in- 
sulation of said électrodes, substantially as and for the purpose set forth. 

"2. In a gas, oil, or vapor engine ignlter or sparker, a recess or counter- 
bore of such size and depth as to prevent the explosive mixture used in the 
cylinder from circulating into said counterbore or recess far enough to corne 
in contact with its deepest part around the électrode or électrodes at or near 
the point where said électrode or électrodes leave the insulator to enter the 
cylinder or flring-ehamber, for the purpose of preventing an injurious ac- 
cumulation of the products of combustion or other foui matter on tbe in- 
sulation of said électrode, substantially as and for the purpose set forth." 

That air at the bottom of a deep narrow recess would be "trapped," 
so that there would be no circulation at the bottom when there was 
disturbance in the space into which the recess opened, was a fact in 
physics well known long before there were any gas engines. That cir- 
cumstance, however, would not defeat this patent, since Canfield, so far 
as this record discloses, was the first to point out that, when a spark- 
ing-device of this type was so constructed as to secure the présence 
of such a recess between the two électrodes, the fouling of insulation 
and the establishment thereby of a path for the electric current other 
than the one in the course of which there was a spark-jump would be 
avoided. 

None of the various patents and publications introduced in évidence 
as showing the prior art hâve anything to say about the desirability of 
having such a recess between the électrodes. It is contended, however, 
that some of them show such a recess narrow and deep — that such 
recess would necessarily act as the patentee's does, because every such 
recess under the law of physics above referred to would trap the air 
at its bottom ; and since the recess was there in the prior art, it makes 
no différence that the prior inventor who placed it there did not ap- 
preciate or announce the useful function it performed. 

Reliance is had on a former décision of this court. Consolidated 
Bunging Co. v. Metropolitan Brewing Company, 60 Fed. 93, 8 C. C. 
A. 485. In that case the claim of the patent (for an automatic pres- 
sure relief) covered "a mechanical fit valve, in combination with a 
surrounding chamber, for containing water to prevent fouling." A 
prior patent disclosed a mechanical fit valve with a chamber above and 
surrounding the valve seat. Although the prior patentée said nothing 
about putting water in this chamber to prevent fouling or for any pur- 
pose, it was manifestly capable of holding water, and, being the iden- 
tical mechanical combination of the patent sued on, it was an anticipa- 
tion. But in the Bunging Case the présence of the chamber surround- 
ing the valve was clearly pointed out in the spécifications of the earlier 
patent ; "the shell containing the valve which rests on the arm" clearly 
indicated a chamber with mechanical fit valve. Its présence was not 
inferred from an inspection of the drawings of the earlier patent. 

[1] With a deliverance of the Circuit Court of Appeals for the 
Seventh Circuit (Gray Téléphone P. S. Co. v. Baird Mfg. Co., 174 Fed. 
417, 98 C. C. A. 353) we fully concur. It reads as foUows; 
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"A patent for a meclianical combination Is not anticlpated by a drawing 
in a prlor patent which incidentally shows a simîlar arrangement which is 
not essentlal to the flrst invention, aud was not designed, adapted, or used 
to perform tiie function which it performs in the second invention, and where 
the fii'st patent contalns no suggestion of the way in which the resuit sought 
is accomplished by the second inventor." 

[2] The prior publication especially relied upon is known as "Die 
Gas-Maschine." AU that there is in it which is at ail relevant is the 
following figure and description: 

"The positive wlre of the In- 
duction apparatus is attached 
at m to a brass button n seat- 
ed on a porcelain cylinder o: 
this is set flrmly into the cover 
p, which closes the hole lead- 
ing to the cylinder. It is per- 
forated and contalns the wire 
q drawn out to a point. Oppo- 
site thls stands the point of a 
second wire r, which is screw- 
ed into the brass case «, which, 
on its part, is seated in the 
cover p. The négative wlre 
of the ignlter is led onto the 
cylinder. If, now, a current 
circulâtes, the sparks will leap 
from q to r." 

There is nothing in this 
description which calls for 
any recess at ail. Refer- 
ring to the drawing, we perceive that if the brass case .y be an imper- 
forate hollow cylinder there will be a recess between its interior and 
the porcelain cylinder o. But unless the brass case j be imperforate 
the recess will not trap air ; and there is nothing to show that it is to 
be imperforate. Its only function is to seat the "second wire" which 
is screwed into it and it could perform that function perfectly if it 
were a framework casing. Moreover, assuming that the case were 
imperforate : From its outlet into the cylinder to the bottom of the 
recess the depth would about equal the diameter, which would not be 
the recess of the patent. If only that part of the recess which lies to 
the left of the head of the porcelain be considered, the drawing would 
indicate a recess considerably deeper than its width, but there is nothing 
anywhere to show that the proportions of the drawing are to be strictiy 
adhered to. The brass which surrounds and supports the porcelain 
might be continued further to the right, or the brass case s might be 
of larger interior diameter, with the resuit that there would no longer 
be a recess of the sort described in the Canfield patent. There is 
nothing to show that the proportions of the drawing are other than 
accidentai ; the draughtsman would bave correctly depicted "Die Gas- 
Maschine" of the prior art if he had proportioned the parts difïerently, 
showing a recess whose depth was no greater than its width. 
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The next référence to the 
prior art is a patent to Sain- 
sevain (U. S., No. 461,802). 
Its Figure 4 and a brief ex- 
cerpt from the spécifications 
indicate the device : 

"52 52a is a pair of posts, the 
lower ends of whlch project iiito 
the explodlng-chamber 53 aiul 
carry platinum points 54 SJ/a to 
produce the spark. The insula- 
tor-disk 55 fits snugly in the tube 
50 and it securely holds the posts 
52, 52a within its openiBg 5G. 
The insulator 55 is conflned by means of an upper plate or disk 57 wlthlu the 
tube 50, and a lower plate or disk 58, that rests upon an interior ledge or 
shoulder 5,9, turued In the tube. The upper plate 51 is secured by means 
of screws 60, tapped through the tube or shell and into the same. The upper 
plate 57 and the loiver plate 58 are provided with opcnings 61 62 respectivelp, 
which are large enoiigh to Icave spaves surroundvng the posts 52 52a, thua pre- 
venting the contact of the latter. Llne-viires lead from the electrical ap- 
paratus now to be described and are connected to the posts 52 52a," 

Hère there are recesses 62 with insulation at the bottom of them; 
as drawn they are much deeper than wide, but their proportions are 
apparently an accidentai conception of the draughtsman. The spéci- 
fication is elastic; it provides that the spaces around the posts shall 
be large enough to leave spaces around the posts 52 52a tlius prevent- 
ing contact. Such spaces might be very much larger than Fig. 4 shows 
and still fit into the combination of the patent. So, too, the thickness 
of the lower plate 68 is the draughtsman's accidentai sélection. The 
spécifications state merely that it is a lower plate or disk between the 
porcelain and a shoulder in the tube. It might just as well hâve been 
shown in the drawing as one-fourth the thickness indicated in Figure 
4 and would then be ail that the patent calls for. But if its thickness 
were reduced, the depth of the recesses would also be reduced, and 
with an enlargement of the clearance spaces the recess of Canfield 
would entirely disappear from the Sainsevain drawing, while the draw- 
ing would still remain a perfectly accurate picture of the description 
which Sainsevain gave of bis invention. 

To predicate anticipation on such accidentai resemblances found in 
drawings only would be to extend the doctrine of the Consolidated 
Bunging Case, supra, too far. In that case mère shape and propor- 
tions were matters of no importance, the containing chamber of the 
patent there in suit, so long as it was capable of holding water around 
a valve, might be of any shape, or size, or proportions; therefore a 
prior containing chamber having that capability was a good référence, 
whatever its shape, or size or proportions. In Canfield's patent, how- 
ever, the proportions of the recess constitute the gist of the invention. 
It will not be necessary to discuss in détail the other similar références 
to patents of the prior art. We do not find that any of them in the 
spécifications and claims call for a recess between électrodes which 
enter a sparking chamber, the proportions of which recess are made 
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a feature of the patented structure, and which recess will, in fact, 
function as does that of the Canfield patent. 

It is next contended that the patent in suit taught the art nothing of 
value, because it did not indicate what insulating material should be 
used. Porcelain was well known in this art as an insulator; it was 
used in prior devices and is used to-day. Naturally it would be the 
material which one skilled in the art would sélect if he were to build 
a spark-plug according to the instructions of the patent. Respondent's 
expert testifies that when made in large masses porcelain is neither 
electrically nor mechanically strong enough to meet the strains to 
which a spark-plug is exposed. The patent states, as we hâve seen, 
that a recess for a quarter-inch diameter électrode works satisfactorily 
by being half-inch diameter by one and a quarter inches deep. As- 
suming this to be the diameter of recess shown in the drawings of the 
patent and using it as a scale, the witness figured out that the size of 
the insulators of the patent would be some 3 to 4 inches in diameter 
and further testified that efforts to produce porcelain insulators of 
that size which would stand up to their work proved a failure. We 
find this évidence unpersuasive. If such large masses of porcelain did 
not work, the natural thing to do would be to reduce their size. The 
spécifications do not require a slavish adhérence to the proportions 
shown in the drawings. If a quarter-inch électrode requires a half- 
inch recess, an eighth-inch électrode would presumably be accommo- 
dated by a quarter-inch recess, which would reduce ail other propor- 
tions by half. Moreover the patent is not restricted to two recesses, 
one around each électrode. The claim includes "a recess * * * 
around the électrode or électrodes." 

The very "Gas-Maschine" so much relied on (assuming that its cas- 
ings were imperforate) shows a recess surrounding one électrode 
(which électrode is embedded in porcelain of apparently the small di- 
mensions of that in the modem spark plug) while the other électrode is 
seated on the métal casing. The teaching of the patent is that there 
shall be a recess of proportions to trap air between the two électrodes. 
It seems to us that a skilled mechanic, familiar with the prior art as 
shown in this record, would bave had no difficulty in securing such 
recess and at the same time using a porcelain insulator of a size small 
enough to be stable. 

As to infringement: We do not understand that there is any real 
contention as to infringement of the first claim. Ail the spark-plugs 
of défendant which are complained of bave the spécifie recess of Can- 
field. It is asserted that some of them nevertheless get foui, which 
to us seems immaterial. Much of the brief s is devoted to a discussion 
as to the meaning of the second claim. It is unnecessary to consider 
it, since infringement of the first claim is suffîcient to entitle complain- 
ant to whatever relief it may be entitled to. 

It is further contended that relief should be denied the complainant 
because of the lâches of his predecessors in title ; he was prompt 
enough himself, but, of course, is affected by any lâches of prior own- 
ers. The patent was granted October 18, 1898. Canfield died March 
12, 1899, .and the patent was held by his administrator till March 13, 
209 F.— 24 
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1901, when it was transferred to patentee's brother, Charles J. Can- 
field. He assigned it December 3, 1903, to E. D. Wheeler, who on 
March 12, 1906, assigned to Association Patents Company, a corpora- 
tion not engaged in the business of manufacturing or selling engines 
or spark-plugs. The corporation assigned the patent to complainant 
March 25, 1909. Suit was begun in September, 1909. 

[3] Infringement began in 1901 and was continuons thereafter by 
various manuf acturers. One company sold 50,000 of one type between 
1901 and 1904, and, though no spécifie figures are given of sales of 
other infringing types, there is évidence that such were sold in large 
quantities on the open market and were well known to the automobile 
trade. There is no direct évidence that any of the successive holders 
of the patent prior to complainant knew of thèse infringing sales ; none 
of them was examined. Some were dead. There hâve been cases 
where ail relief has been refused to patent owners wlio were négligent 
about enforcing their rights for a long period of time. Richardson 
v. Osborne (C. C.) 82 Fed. 95, affirmed by this court 93 Fed. 826, 36 
C. C. A. 610. Thèse cases hâve been such as presented "unusual con- 
ditions or extraordinary circumstances" ; usually with knowledge of 
infringement the owner of the patent has stood by and, without ob- 
jection or warning, has allowed the infringer to invest his money in a 
plant for manufacturing infringing devices. Under the principle 
enunciated in Menendez v. Holt, 128 U. S. 523, 9 Sup. Ct. 143, 32 h. 
Ed. 526, we find nothing in the case which would call for a déniai of 
injunctive relief, postponed perhaps for some short period, such as 
30 days, so as to give défendant opportunity to arrange its business 
accordingly. 

As to any claim for profits and damages, however, the case is pe- 
culiar. As we hâve seen, there is no direct proof that any of the suc- 
cessive owners actually knew of infringement. It is argued that they 
could not hâve known of open and notorious infringement, because 
they were none of them in the business of making and seUing engines 
or spark-plugs. In that respect the case is peculiar. Usually patents 
are held by persons whose business is of a sort that the patent per- 
tains to; hère the owners were not engaged in any such business. 
The patentée was a lumberman ; his administrator was a trust compa- 
ny ; his brother was a lumberman ; Wheeler was a mechanical engineer ; 
the Association Patents Company was a mère holding company. None 
of thèse successive holders made any use of the patent, except that the 
patentée made two or three spark-plugs for use in his own power pleas- 
ure boat. None of them manufactured any of thèse spark-plugs, nor 
did they procure any to be manufactured, nor did they sell any, nor did 
they, as far as appears, make the slightest eflrort to induce any one en- 
gaged in the automobile industry to make such plugs on some basis of 
royalty. During this long period the successive owners treated this 
patent as if it were of no importance whatever, of no use to any one. 
Apparently they made no effort even to ascertain if there were any 
infringeraents of it, or to caution or warn anybody against infringe- 
ment. The infringement was not an act done in a corner; had the 
owner taken the trouble to send a compétent man to the warerooms of 
a few dealers in automobile supplies (of this sort), or to any, of the 
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periodical automobile shows, where manufacturers send their devices 
and point out tlieir claimed advantages, tiiere can be little doubt that 
mfringement would hâve been discovered years ago. An advertise- 
ment in some of the trade papers to the effect that the owners of this 
patent would prosecute infringers might bave warned the trade that 
this patent was not, by its owners, regarded as a thing of no account, 
in which tbey took no interest. It might well be that, had some such 
announcement been made, infringing manufacturers would long ago 
hâve modified their devices so as to avoid infringement, as tbey could 
easily do by making the depth of the recess less and its width greater, 
thus avoiding the soecific proportions which constitute the essential 
part of the patentee's claim. 

Where owners bave remained thus supine for many years, shutting 
their eyes to what was going on in the art to which the patent be- 
longed, and thus leading défendants and others to suppose that tbey 
intended to make no claim that their patent dominated a portion of 
that art, it seems to us inéquitable that tbey should come at this late 
day and insist on being granted an accounting for damages and profits 
during their long period of inaction. 

The decree is reversed, with half costs of this appeal, and cause is 
remanded, with instructions to decree in favor of complainant on the 
first claim, with an injunction, but without any accounting for profits 
or damages, and one-half costs to complainant. 



In re JULIUS BROS. 
Ex parte LEWIS FRANK & SONS et al. 

Plstrict Court, S. D. New York. October, 1913.) 

Bankruptcy (§ 407*) — DisciiARGE — Trassfee of Property with Intent to 
Defeaud Creditors. 

A sale and assignaient by an Insolvent withln four months prior to his 
bankruptcy of ail of hls property, tlie purchase price to be iiaid to hls at- 
torney and distributed as a dividend to such creditors as would agrée to 
compromise their claims for the amount received, is a transfer in fraud of 
creditors, which debars the bankrupt from the right to a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

In the matter of Julius Bros., bankrupts. On application for dis- 
charge, Lewis Frank & Sons and others filed objections. Denied. 

This is an application for a discharge in bankruptcy. The référée has re- 
ported against the discharge upou the ground that the bankrupts conveyed 
their property withln four months of the l)ankruptcy, with Intent to hlnder, 
delay, or defraud their creditors. The bankrupts made an assignment of ail 
their assets to a corporation in exchange for $1,550, which was to be paid to 
their attorney, who also represented the creditors' committee appointed at a 
meeting of ail creditors, with directions to distribute it as a dividend to ail 
creditors who should agrée to compromise their claims for that amount. The 
two objecting creditors refused to compromise, and the attorney, with the 
bankrupts' assent, and that of the creditors' committee, thereupon appropriated 
their dividends in payment of his services. Bankruptcy afterwards foUowed. 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Eejj'r Indexes 
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Malcolm Sundheimer, of New York City (A. Maurice Levine, ot 
New York City, on the brief), for bankrupts. 
Harry L,. Herzog, of New York City, for objecting creditors. 

HAND, District Judge. It is undoubtedly a question of some un- 
certainty whether an assignaient for the benefit of creditors will bar' 
a discharge, and if the bankrupts in this case had unconditionally as- 
signed their assets for distribution among their creditors I should 
feel some doubt of the correctness of the master's report. Reed v. 
Mcintyre, 98 U. S. 507, 25 L. Ed. 171. However, they did nothing 
of the sort. They sold their assets to a corporation made up of their 
relatives, and gave the purchasc price to their attorney to distribute, 
upon condition that each créditer should compromise his debt on get- 
ting his dividend. If he refused, as thèse creditors did refuse, he was 
to be totally excluded, and in fact his share fînally went to the bank- 
rupts' attorney. This is a wholly différent thing from an assignment 
for the benefit of creditors, which leaves the debts outstanding pre- 
cisely as they were, save the amount paid as dividend. 

It seems to me perfectly clear that such a transfer is fraudaient, 
however much the bankrupt may think he has the right to make it, 
because fraud is not synonymous with personal sin, and a man may 
honestly justify quite illégal purposes. Nor is it one's inward justi- 
fication of his conduct which counts, for this is not a court of con- 
science. It is wholly a question of whether the things proposed did 
in fact resuît in depriving the creditors of their rights. In re Condon 
(D. C.) 198 Fed. 947. Of course the creditors must show that the 
bankrupt knew the resuit of his act would deprive them of their rights 
— that is, the élément of intent — but it is quite irrelevant, whether in 
his own mind he had an honest justification. If the authorities cited 
by the bankrupts must be interpreted as meaning that every bankrupt 
will be discharged, no matter what his conduct, provided he believes 
it honest, I shall not follow them, since none is authoritative in this 
district. 

If, therefore, conscious wrongdoing be not necessary to fraud, and 
if the détermination of guilty intent dépends upon the actual effect 
of the actor's purposes, then a fraudulent intent existed in this case, 
because the purpose was to coerce the creditors into a compromise 
under penalty of getting nothing at ail. No bankrupt may exact of 
his creditors any such considération as a condition upon giving them 
their dividend from his property. South Danvers National Bank v. 
Stevens, 5 App. Div. 392, 39 N. Y. Supp. 298. 

Nor does it in the least matter that the bankrupts might be in any 
case entitled to a discharge in bankruptcy. Certainly it is one thing 
to get a discharge after one has submitted oneself to the bankruptcy 
court, and another to get it out of hand upon such statement and 
examination as one may accord sua sponte. No doubt an extortionate 
creditor has it in his power to abuse an honest bankrupt by insisting 
upon his getting his release from the bankruptcy court. That is a 
penalty for an unworthy bar, but a court cannot permit the cred- 
itors to be coerced into accepting the bankrupt's statement of his re- 
sources, even when the statement eventually turns out to hâve been 
correct. The transfer was therefore in fraud of the creditors' rights. 
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in that it compelled them to surrender their debts upon pain of get- 
ting nothing at ail. It deprived them of their rights as much as 
though the whole of the proceeds had not been distributed. 

Finally, it is of no conséquence that the plan was that of the at- 
toniey for the bankrupts and the creditors' committee, and not the 
bânkrupts' plan personally. Though they did as he said, they knew 
what they did, and if the resuit, however well meaning, is not toler- 
able in law, they hâve done what the law will not tolerate. As between 
them and their creditors, his acts are theirs, uniess he deceived them, 
which nobody claims. 

Report confirmed, and discharge denied. No costs. 



THK EUREKA. 

(District Court, N. D. California, First Division. November 7, 1913.) 

No. 15,438. 

Makitime Liens (§ 25*) — Lien for Supplies — Fédéral Statute. 

Under x\ct June 23, 1910, c. 373, 36 Stat. 604 (U. S. Comp. St. Supp. 
1911, p. 1191), wliich gives a lien for repairs or supplies furnislied to a 
vessel on tlie order of tlie ovvner or a person autliorized by liim, but pro- 
vides that It shall not be construed to confer a lien when the furnishet 
of the repairs or supplies knew, or by the exercise of reasonable diligence 
couUl hâve ascertained, that the person ordering the same was without 
authority to bind the vessel, one furnishing supplies on the order of the 
président of a company in possession of a vessel under an option to pur- 
chase, which expressly provided that no liens sliould be incurred thereon, 
is not entitled to a lien where he was told that the vessel had not been 
l)aid for, and luiew the ovvner, whose place of business was in the same 
City, and for which he had furnished supplies to the vessel for many years, 
and made no inquiry as to the contraet. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31-36 ; 
Dec. Dig. § 25.*] 

In Admiralty. Suit by the W. S. Ray Manufacturing Company 
against the steamer Eurêka; the North Pacific Steamship Company, 
claimant. Decree for respondent. 

Ira S. Lillick, of San Francisco, Cal., for libelant. 
Chas. H. Sooy, of San Francisco, Cal., for respondent. 

DOOLING, District Judge. The steamer Eurêka is now and for 
years has been owned by claimant, North Pacific Steamship Company. 
From June 10 to August 1, 1912, she was run by the South Coast 
Steamship Company under an option to purchase from the claimant. 
This option was in writing and provided that the South Coast Steam- 
ship Company should hâve possession of the vessel, and might use 
her, but should not incur any lien upon her, nor make any purchases 
on her account. While she was so in possession of the South Coast 
Company, Capt. Woodside, the président and manager of the com- 
pany, purchased from libelant, for the use of the steamer, the articles 
in suit, including, among other things, a life boat, a life raft, and a 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bread tank, saying that he had bought the boat, but had not wholly 
paid for her, but was to pay for her in installments. The articles 
were put on board the vessel, and there remain at the présent time. 

Libelant had for years furnished suppHes to the Eurêka for claim- 
ant, and knew that claimant was her owner at least up to the time 
that Capt. Woodside said that he had bought her. The home port of 
the vessel is San Francisco, where libelant's place of business is sit- 
uated, and where, too, is located the place of business of claimant, as 
well as of the South Coast Company. For years libelant had trans- 
acted business with claimant in furnishing supplies for the Eurêka, 
and could hâve ascertained without difficulty, simply by telephoning 
to claimant's office, just what the arrangement was under which the 
South Coast Company had obtained possession of her. This was not 
donc, but the articles were furnished upon the assurance of Capt. 
Woodside that his company had bought the vessel, in conjunction with 
the fact that such company was actually running her. The bills were 
first sent to the South Coast Company. This company did not exer- 
cise its option to purchase, but returned the vessel to claimant with the 
articles on board. This is a libel against the vessel for their purchase 
price. 

The act of June 23, 1910 (36 Stat. 604, c. 373 [U. S. Comp. St. 
Supp. 1911, p. 1191]), provides that any person furnishing repairs 
or supplies to a vessel upon the order of the owner of such vessel, or 
of a person by him authorized, shall hâve a maritime lien on the ves- 
sel, and need not allège or prove that crédit was given to the vessel. 
Section 2 provides that any person to whom the management of the 
vessel at the port of supply is intrusted shall be presumed to hâve 
authority f rom the owner to procure such repairs or supplies, and sec- 
tion 3 provides that an owner pro hac vice, or an agreed purchaser in 
possession of the vessel, may appoint the persons mentioned in sec- 
tion 2, so as to create the presumption of authority therein mentioned, 
but ajso provides that nothing in the act shall be construed to confer 
a lien when the furnisher knew, or by the exercise of reasonable dili- 
gence could hâve ascertained, that because of the terms of the agree- 
ment for sale of the vessel the person ordering the repairs or supplies 
was without authority to bind the vessel therefor. The act upon 
which libelant relies defeats his right to a lien. 

If Capt. Woodside falls within the class mentioned in section 2, 
as one intrusted with the management of the vessel at the port of sup- 
ply by the owner pro hac vice, or by an agreed purchaser in possession, 
yet by the exercise of the slightest diligence libelant could hâve ascer- 
tained that because of the tenus of the agreement for sale of the ves- 
sel Capt. Woodside was without authority to bind the vessel for any 
repairs or supplies. 

The remedy of libelant is against the South Coast Steamship Com- 
pany, and not against the vessel, and the libel must therefore be dis- 
missed. 
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HOFFMAN V. LE TKAUNIK. 
(District Court, N. D. New York. December 8, 1913.) 

1. Copyrights (§ 85*) — Iîjfbingement — Old Matekial — Pbeliminaey Injtjnc- 

TION. 

Where complainant complalned that défendant approprlated discon- 
iieoted sentences or Unes with "gags" from complainant's copyriglited 
monologues and used them in différent monologues of a similar cliaracter 
foUowing tlie same gênerai idea, but défendant answered under oatli that 
the Unes and expressions so approprlated were not origlnated by com- 
plainant but had been used on the stage prior to the wrltlng of complain- 
ant's monologues, complainant was not entitled to a prellminary injunc- 
tlon ; his damage not being serious and no public interest being Involved. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 78 ; Dec. Dlg. 
§ 85.*] 

2. CoPYBiGHTs (§§ 12, 16, 17*) — Matters Subject to Copyright — Requisites. 

To be entitled to copyright, matter must be original, meritorlous, and 
free from illegality or immorality, and though a new and original plan, 
arrangement, or combination of materials will entitle the author to copy- 
right, whether such materials in themselves are new or old, the work must 
be original in the sensé that the author has created it by his own skill, 
labor, and Judgment without directly copying or evasively imitating the 
work of another. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 14, 15, 17, 18 ; 
Dec. Dig. §§ 12, 16, 17.*] 

3. Copyrights (§ 58*) — Infringement — Copyino. 

Copying the whole or a substantial part of a copyrighted work is an es- 
sential élément of infringement; it being sufficient that mère words or 
Unes hâve been abstracted. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 54 ; Dec. Dig. 
i 58.*] 

In Equity. Suit by Aaron Hoffman against Sam Le Traunik, sued 
as Francis Murpliy and Jean Bedini, for alleged infringement of copy- 
right in the use of monologues. On motion for prehmiuary injunc- 
tion pendente lite. Denied. 

Nathan Burlsan, of New York City, for complainant. 
Dittenhoefïer, Gerber & James, of New York City, for défendants. 

RAY, District Judge. The complainant sues to enjoin the défend- 
ants from reciting and causing to be recited in public, vaudeville, or 
elsewhere the following: 

"My dear Friends and People Workers : It give me great pleasure and joy 
to stand and undress myself before this large aggravation. You know, my 
friends, that I do not corne out hère before you as other political speakers, 
with falsehoods and lies in one hand and the stars and stripes in the other. 
I stand before you with an open face and a free mind, a poor, lionest, sterilized 
citizen. I am for the public and against the people. I am glad I am capable 

of being a Philospede, and that I am pickled out to be a • . This eoun- 

try is the flnest country in the whole United States, a country fuU of moun- 
tains, valleys, and bluffs. Look at the wonderful men we hâve in this coun- 
try. Kockenfeller says anybody can live on $18 per week. He don't hâve to 
tell us that. Let him tell us how to get the 18. The poor man has the same 
]>rivileges as anybody else, run around in autoniobulls. Look at our streets. 
You don't see half the poor people on the streets that you used to see. Half 

*For other cases see same topic & § nttmeer in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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of them are run over and the other half are afraid to come out. Look at our 
battle ships, tlie largest iuveutlon in the world. Tliere Is the great boat Mure- 
tania and the Lusitania with ail the latest style equipments, two kinds of 
steani, hot and cold; we got téléphones and elevators ou the boats. If the 
boat Is out in the uiiddle of the océan and starts to sink, the passengers don't 
hâve to drown ; ail they hâve to do is to take the elevator and go upstairs. 
Look at the wonderful big navy that the United States had got. \Ve may not 
hâve the biggest navy in the world, but look at the big océans we got. Last 
year we appropriated $4,000,000 for the navy. There are tnilllon people in 
the L'nlted States. Now that figures up to be a nickel a pièce. What the hell 
kind of navy can you expect for a nickel. Look at the great men we hâve in 
the House of Misrepresentatives. We got men getting $5,000 a year, and what 
do they do. They set around and tell jokes to each other, and out of the 
salary of $5,000 per year they spend $6,000, and by the end of the year they 
hâve $100,000 saved up. Look at our weather bureau department, a man who 
tells us what kind of weather we are going to hâve, and by golly he doesn't 
know hlmself. If he did, he would lose hls job. He gets $10,000 a year for 
telling us when it is going to rain. He gets up in the morning, enjoys break- 
fast, and smoke nice fat clgars and looks out of the window and says pos- 
sibly nice weather to-day and then takes his unibrella and goes out for a 
stroU. Look at the large prlncipals we got. As soon as a chlld reaehes the 
âge of six we send him off to school and he granulates, goes to scoUege for 
ten years, and when he gets through he gets a job as school teacher at $60 
per month, and when the Janitor of the same school is getting $90 a month. 
Look at the hlgh cost of llving now. Eggs 600 a dozen and rotten ones at 
that. Eggs are so scarce now that when we get good healthy ones we thlnk 
there Is something wrong with them. It is alrlght to pay that much for 
good eggs, but not when they are in their second chlldhood. Look at the 
price of méat. Méat Is getting so high that it will soon be worth a lot more 
money, and pretty soon we won't hâve any money, instead we will be car- 
rying around pièces of méat. You go into the bank, and instead of depositlng 
a hundred dollars we will deposit a sirloin steak and for change we will 
be getting pork chops and sausages. This shows you what a chance a poor 
man has got in court. If the poor man steals a couple of dollars, he gets 
ten years and bread and water. If a corporation steals $10,000,000, they get 
10 lawyers and a banquet. But there is one thlng I can say in favor of 
our judges. If a poor man Is arrested for committing a crime and he hasn't 
got a law,yer to défend him, of course the poor man gets the prosecuting 
attorney and he tries to push him In. The judge looks around and picks out 
a lawyer for him, you know, one of them good shyster lawyers, 90 years 
old and never won a case, but without that lawyer a prisoner has a chance 
to go free, but with such a lawyer the least he can get is life. That's why 
so many crlmina:is confess, because they don't want to take a chance with 
one of those lawyers. Look back in the olden tinies in 1492 when Christen- 
pher Columbum — when Ohristman Col — the time of 1492 when Christopher 
Cockeye Columbus — Do you know what I am talking about? I don't. 
Every time I corne to say that my tongue gets twisted around my eye tooth 
and I can't see what I am talking about. You know the time, the time when 
Warrington was washing the Hellaware, you know the father of Christen- 
pher Cockeye Cucumbers. Look in the olden times, look at the great men 
what we hâve, Abraham Washington, George Lincoln, and Useless Grant. 
Thèse three men fought for eight long years with England to give us back our 
freedom and thlnk of It, If it wasn't for thèse men there would be 80,000,000 
people walking around the streets to-day without a Constitution. Look back 
to the time of Adam and Evil. There's a man what had everything his heart 
desired and the damn fool had to get lonesome. Now that élection time is 
over, we hâve elected a new président; we got to admit Wilson made a 
good race. Roosevelt said he made Wilson win. Wilson said Bryan made 
him Win. At the time of the convention at Baltimore, Bryan got up and 
says, 'My friends, if you don't nominate Wilson for Président I will run ;' 
and they thought he might take a chance so they nonilnated Wilson. But 
we must ail agrée Roosevelt beyond a doubt was the greatest Président 
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tliis country ever had. There is no doubt of It. He admitted it himself. 
Yovi kiiow Koosevelt says he iiever di'iuks, but look at ail the animais what 
he seen In Afriea. Look how hard It is to live now-a-days; you can't even 
rent a flat. When you do rent one look at the trouble what you got. Roose- 
velt says, 'Inerease the population, hâve cliildren;' but the landlord won't 
allow it. What's the use of niaking a fool out of the flats. Roosevelt says 
he don't believe in race suicide. He helieves that ail young people should 
get married and ralse large familles, and then he wants the crédit for it. 
Then the report conies out that Chas. Murphy isn't going to drink any more. 
He says he isn't going to drink unless he has Sulzer 6n the side. New cornes 
the rrohibitlonists' l'arty. The Prohibitionists say, 'Down with drink.' 
Well, that's alright, down with it, but keep it down. The Prohibitionists 
are progressing more and more every day. They are closing up every saloon 
in the country. You can't get in any saloon on Sunday. It is impossible ; its 
too crowded. You know it is drink that breaks up many a home. At last a 
woman cornes out with a great idea, a wives' union, think of it, a union for 
wives. A young couple gets married and just as they get settled down a 
walking delegate cornes out and orders a strike. Just imagine hundreds 
and thousands of wives walking the streets and scabs taking their places." 

[ 1 ] The complainant has copyrighted the monologues in parts 1 to 
14, inclusive, entitled "The German Senator" and "The German Poli- 
tician." Each part is a separate and distinct monologue, and each part 
consists of some seven or more typewritten pages, of ■ what the moving 
papers call "gags" and "jokes." Thèse are literary productions in the 
sensé that they consist of written matter. They come within no défi- 
nition of "literature" proper but come under the head probably of 
"light literature," which is said to be "books or writings such as can be 
understood and enjoyed without much mental exertion; writings in- 
tended primarily for entertainment, relaxation, or amusement." Thèse 
monologues "jump," so to speak, from one thing or subject to an- 
other. They contain such expressions as (see Monologue 1, p. 3), "I 
tell you when I look back to the early hystéries of this country, it fills 
my heart up with indigestion," etc. ; and some of the expressions used 
suggest good things, but most of them suggest the opposite. 

The complainant allèges that he not only originated or composed 
thèse disjointed monologues as a whole but that he is the author of 
ail thèse expressions, etc. He does not claim that défendants hâve 
taken and recited or produced any one monologue or any considérable 
part of any one of thèse monologues, but that they hâve taken and 
substantially reproduced by publicly reciting same, a line or two from 
one, and two or three lines from another, and so on, thus making up 
the monologue above quoted, and thus and thereby appropriating the 
most valuable part of several of thèse monologues. 

An examination of the complainant's monologues, referred to, shows 
that the monologue recited by défendants (Exhibit O) is made up in 
large part of sentences or lines found in thèse varions monologues in 
substantially the same or similar words. Thèse sentences, the com- 
plainant claims, were original with him. The défendants emphatical- 
ly deny this and allège that thèse sentences, expressions, and ideas were 
old and well known when complainant made his monologues, and that 
they originated with others and were and are common property. There 
is no claim that the complainant's monologues as a whole were old or 
common property, and there is no claim that défendants hâve appropri- 
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ated or recited or used any one or ail of them. There is no similarity 
between the complainant's monologues and the monologue used by the 
défendants, aside from the particular phrases or sentences gathered 
from ail in the manner referred to. In monologue 3, page 1, line 1, 
complainant says, "My dear f riends and people workers" ; and in lines 
2 and 3, "I am overstewed with pleasure to hâve the honor to stand 
hère and undress myself before you;" and in monologue 14, page 1, 
lines 1 and 2, he says, "It affords me pleasure to be disabled to stand 
up hère and distress such a large congregated aggravation." Défend- 
ants' monologue contains the following : "My dear friends and people 
workers," and also, "It gives me great pleasure and joy to stand and 
undress myself before this large aggravation." 

The complainant claims to hâve originated the idea "people work- 
ers" and of using the word "undress" for "address" and "aggravation"' 
for "aggregation." The complainant says (monologue 6, page 1, lines 
4 and 5), "I do not come before you like other political speakers with 
false pride in one hand and a star strangled banana in the other," 
while the défendants say, "You know, my friends, that I do not come 
out hère before you as other political speakers with falsehood and lies 
in one hand and the stars and stripes in the other." In monologue 11, 
page 1, line 9, complainant says, "I come before you as a sterilized 
citizen of the greatest country in the universe," while défendants say, 
"A poor, honest, sterilized citizen." The complainant claims the merit 
of first applying the word "sterilized" to "citizen." In monologue 12, 
page 11, lines 20 and 21, the complainant says, "They want to elect an 
Indian to misrepresent them in Congress, in the House of Misrepresen- 
tatives." The défendants say in their monologue, "Look at the great 
men we got in the House of Misrepresentatives." Complainant claims 
to hâve originated the idea of using "misrepresentatives" for "représen- 
tatives" in speaking of the lower house of Congress. So, in speaking 
of rotten eggs, this condition is described by complainant (monologue 
2, page 15, lines 8 and 10, and monologue 4, page 12, lines 6 and 9) as 
"second childhood," and défendants do the same. The merit claimed 
is in applying the words "second childhood" as descriptive of decayed 
eggs. Thèse are samples of the similarities. 

It may be proved on the trial that the complainant originated ail 
thèse expressions, and the court may be of the mind that no one but 
the author and his licensees should be permitted to use them ; but, so 
long as the défendants aver under oath that they were not new with 
complainant but common property and used on the stage prior to the 
writing of complainant's monologues, it seems to me that a preliminary 
injunction should not issue. No public interest is involved, and the 
damage to the complainant will not be very serions. The answers are 
served, and a term of court will be held at Albany February lOth, 
when the suit can be tried if the parties désire. In American Malting 
Co. V. Adolph Keitel, 209 Fed. 351, decided November 20, 1913, the 
Circuit Court of Appeals, in this Second Circuit, réitérâtes the familiar 
doctrine that "the rule is that preliminary injunctions will not issue 
except in the clearest cases." It appears from the moving papers that 
défendant Murphy at one time had a license agreement for using one 
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or ail of thèse monologues. He thus, it is claimed and not denied, be- 
came familiar with complainant's monologues. It is claimed the de- 
fendants took therefrom the most valuable thoughts or expressions. 
This may be true, but if it be also true that thèse expressions used by 
défendants and found in défendants' monologue were not new witli 
complainant, not originated by him, then the défendants are guilty of 
no wrong in using them as they do, for there is no pretense that any 
one of the complainant's monologues, as a whole, is used or that any 
substantial part of any one of those composite ones is used. 

[2] To be entitled to be copyrighted, the composition must be "orig- 
inal, meritorious, and free from illegality or immorality." And "a 
work, in order to be copyrighted, must be original in the sensé that 
the author has created it by his own skill, labor, and judgment, with- 
out directly copying or evasively imitating the work of another." 
However, "a new and original plan, arrangement, or combination of 
materials will entitle the author to a copyright therein, whether the 
materials themselves be new or old." 

[3] But hère the défendants bave not copied substantially the plan, 
arrangement, or combination of materials found in complainant's mon- 
ologues or in any one of them. Conceding literary or artistic merit in 
the complainant's monologues growing ont of some original matter 
combined with old matter in a new and an original plan, arrangement, 
or combination, the défendants do not infringe, not having used that 
plan, arrangement, or combination, unless they hâve abstracted and 
used some of the complainant's new matter and so much of it as to 
authorize the finding that there has been a copying or a taking. 

"Copying the whole or a substantial part o£ a copyrighted work constitutes 
and is an essential élément ot infringement. It is not confined to literal rép- 
étition or reproduction but includes also the various modes in which the mat- 
ter of any work may be adopted, iniitated, ' transferred, or reproduced with 
more or less colorable altération to disguise the piracy. But, on the prineiple 
of de minimis non curât lex, it is necessary that a substantial part of the copy- 
righted work be taken." 9 Cyc. 939, 940. 

If there is any piracy in this case, it consists in the taking and use 
of thèse isolated expressions or "gags," as they are called, and to con- 
stitute infringement it must be established by the complainant that 
they were original with him. The burden is on him to show this, and 
with complainant making affidavit one way and the défendants the 
other, and a sworn answer also interposed, a clear and satisfactory case 
on such a subject is not made for the drastic use of a preliminary in- 
junction. 

The motion is denied, but the défendants must be ready for trial at 
the Albany term of this court or the motion may be renewed on the 
same and additional papers. 
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LOUISVILLE & N. E. CO. v. BOSWORTII et al. 
(District Court, E. D. Keiitucky, Frankfort Division. September 22, 1913.) 

No. 729. 

1. States (§ 191*) — Jurisdiction op Fedeiïal Courts— Suit Against State. 

Tiie right to maintaiii a suit in a fédéral court against state oflicers to 
enjoin theni from takiug action wliicli they tlireaten to take in tlie nanie 
of and for the state, is uot limited to cases wliere sucli action is to eu- 
force or pursuant to an unconstitutlona 1 statute ; but sucli suit is not 
one against the state and is maintainable if for any reason tlie officers 
hâve no right to take such action and it will be a wrong to plaintifC such 
as equity will enjoin. 

[Ed. Note.— -For other cases, see States, Cent. Dlg. §§' 179-184; Dec- 
Dig. § 191.*] 

2. States (§ 191*) — Jukisdiction dp Fedekal Courts— "Suit Against mie 

State." 

The true test of the maintainability in a fédéral court of a suit to en- 
join state oiiicers from dohig an act in the name of and for the state, as 
against the objection that it is a suit against the state, is to be found in 
the considération of the relief sought thereiu. If it is relief against the 
state, the suit is not maintainable, slnce the state, although not made a 
party to the record, is an indispensable party to the suit ; but, if the sole 
reli€>f sought is relief against the ofticers, it is maintainable, although the 
state may be affected by the resuit and would be a proper party. 

[Ed. Note. — For other cases, see States, Cent. Dig. §§ 179-184; Dec. 
Dig. § 191.* 

For other définitions, see Words and Phrases, vol. 7, p. 6778; vol. 8, 
p. 7809.] 

3. States (§ 191*) — Jurisdictiox of Fédéral Courts— Suit Against State. 

A suit is maintainable in a fédéral court against the members of thé 
State Board of Valuatiou and Assessment of Keutucky, the State Auditor 
and the Attorney General, and other law officers oif the state charged 
with the duty of bringing and prosecuting actions to enforce payment of 
delinquent taxes, to enjoin the défendants from apportionlng and cer- 
tifying an assessment of complainants' property alleged to be uneon- 
stitutional and void, to the several eounties and inunicipalities for local 
taxation and the takiug of any action by défendants to enforce payment 
to the state of taxes levied on such assessment. 

[Ed. Note.- — For other cases, see States, Cent. Dig. §§ 179-184 ; Dec. 
Dig. § 191.*] 

4. Taxation (§ 370*) — Franchise of Railroad Company— Kentucky Stat- 

ute. 

The provisions of Ky. St. § 4081, as amended by Act June 9, 1893 (Laws 
1891-92-93, e. 217), and Act March 15, 1906 (Laws 1906, c. 22), for the as- 
sessment of the franchises of railroad conipanies, etc., whose Unes are 
partly within and partly wlthout the state, and whlch provide that, after 
the valuatiou of the capital stock of the conipany has been fixed by the 
Board of Valuatlon and Assessment, "that proportion of the value of the 
capital stock which the length of the lines opéra ted, owned, leased or con- 
troUed in this state bears to the total length of the lines, operated, owned, 
leased, or coutrolled in this state and elsewhere shall be considered in 
fixing the value of the corporate franchise of such corporation liable for 
taxation in this state," contemplate an assessment on a mileage basis, 
but are not exclusive of the making of a déduction from or addition to 
the part of the capital stoclc apportioned to the state on such basis if, 
owing to spécial circumstances, there is a proportional exeess of value of 
tangible property elsewhere or within the state, as the case may reciuire. 
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The proper procédure Is for the board, after fixlng the valuation of the 
entlre capital and assets of the compaiiy, if no such spécial circumstauces 
exist, to take sueh proportion of that valuation as tlie mileafîe within 
the State bears to the entire mileage, and from such sum deduct the 
assessed value of the tangible property of the Company within the state, 
the remainder being the value of its franchise for taxation by the state 
and to be apportloned between the counties and municipalities through 
which its Unes run according to mileage for local taxation. If by reason 
of spécial circumstances the tangible property of the company within the 
state is of greatly larger proportioual value than that without the state, 
or the contrary, a proper addition to or déduction from the mileage pro- 
portion apportioned to the state should be made of the excess, so that 
ail property within, but none without, the state, ehall be taxed. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 625, 629-631; 
Dec. Dig. § 376.*] 

5. Taxation (§ 376*) — Franchise of Eailboad Company— Kentucky Stat- 

TJÏE. 

Where such excess value exists within the state, the statute affords no 
warrant for arrlvlng at its value by taking an average of the mileage 
proportion of the property, the proportion of gross earnings, and the pro- 
portion of net ineome apportionable to the state as the proportion of the 
capital stock so apportionable, the last two éléments having no relation 
to the value of the tangible property, and an assessment so made is void. 

[Ed. Kote.— For other cases, see Taxation, Cent. Dig. §§ 625, 629-631 ; 
Dec. Dig. § 376.*] 

6. Taxation (§ 407*) — Franchise of Railroad Company— Assessment— Ken- 

tucky Statute. 

Ky. St. § 4083, which is a part of the statute providing for assessment 
by the Board of Valuation and Assessment of franchises of corporations, 
provides that "it shall be the duty of the Auditor immediately after fixing 
such value by said board to notify the corporation of the fact ; and ail 
such corporations shall hâve thlrty days from the time of receiving the no- 
tice to go before such board and ask a change of the valuation, and may 
introduce évidence. * * * " Held, that where the notice given to an 
Interstate railroad company stated merely the valuation placed upon its 
property in the state, the assessed value of its tangible property, therein, 
deducted, and the resulting assessment of its franchise in the state, with- 
out giving the methods adopted or the steps taken in reaching such val- 
uation, some of which were expressly prescribed by the statute, and the 
minutes of the board contained nothing whatever with respect to the 
preliminary assessment, so that the company was not advised as to 
whether or not the board had foUowed the statutory methods and re- 
quirements at the time of the hearing, it did not hâve the notice or hear- 
ing to which it was eutitled under the statute. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 674; Dec Dig 
§■ 407.*] 

7. Taxation (§ 376*) — Franchise of Eaileoad Company— Assessment. 

In making an assessment of the franchise of a railroad company under 
such statute, the board did not hâve the right to use statisties taken from 
a report made by the company to its stockholders for an entirely différ- 
ent purpose without giving it an opportunity to explaln the statements if 
desired. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 625, 629-631 ; 
Dec. Dig. § 376.*] 

8. Constitutional Law (§§ 211, 253*) — Due Process of Law— Nature of 

AcTs Pboiiibited. 

The provisions of the fourteenth constitutional amendment prohibiting 
a state from depriving any person of Ufe, liberty, or property without 
due process of law, or denying him the equal protection of the laws, is 
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directed against the government and ofRcers of the state, and not against 
the state itself, as a political entlty, and the fact that an act of state 
officers doue in the name of and for the state was not authorlzed by the 
state laws does not prevent It froui beliig in violation of such provisiou. 

lEd. Note. — For other cases, see Coustitutional Law, Cent. Dig. §§ 678, 
732-735 ; Dec. Dig. §§ 211, 253.*] 

9. OoNSTiTUTioNAL Law (§ 229*) — Denial or Equal Pbotkctioîî or Laws— 

Discrimination in Assesshent. 

IJnder the Constitution and statutes of Kentuclvy, which require ail 
property in the state to be assessed at its actual cash value aud th;it 
taxes on ail property shall be uniform, the assessment of the franchise 
of a railroad company at not less than its fair cash value, while other 
property in the state, except perhaps other railroad franchises, is as- 
sessed at an average of 80 per cent., or less, of such value, although in 
part by différent assessing bodies, is a denial to the oompany of the equal 
protection of the laws in violation of the fourteeuth eonstitutional ainend- 
nient. 

[Ed. Note. — For other cases, see Oonstitutional Law, Cent. Dig. § 685; 
Dec. Dig. § 229.*] 

10. Taxation (§ 610*)— Peeliminaby Injunction to Resteain Collection of 
Tax— Conditions. 

The granting of a preliminary in.iunction is a matter of discrétion, and 
the court niay attach any équitable conditions thereto ; and, where it is 
sought to en,ioin enforcement of a tax on the ground of the invalidity of 
the assessment, a proi)er condition is the payment of so much of the tax 
as would be due on a fair assessment. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1244; Dec. 
Dig. § 610.*] 

11. Taxation (§ 376*) — ^Levy and Assessment— Cokpokate Feanciiise— "Cap- 
ital Stock." 

The words "capital stock," as used in Ky. St. § 4079, providing for 
tlie détermination of the value of a corporate franchise for purposes of 
taxation, by taking the value of the capital stock of a corporation and 
de<luctii]g from that the assessed value of ail tangible pr()]>erty assessed 
in the state, niean the entire property of the company, tangible and in- 
tangible. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 625, 629-631 ; 
Dec. Dig. § 376.* 

For other définitions, see Words and Phrases, vol. 1, pp. 939-907 ; vol. 
8, p. 7595.] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against H. M. Bosworth, Thomas S. Rhea, and C. F. CreciHus, in- 
dividually and as constituting the Board of Vahiation and Assessment 
of the State of Kentucky, H. M. Bosworth, Auditor of Public Ac- 
counts of the State of Kentucky, G. B. Likens, Assistant Auditor of 
Public Accounts of the State of Kentucky, James Garnett, Attorney 
General of the State of Kentucky, C. H. Morris, First Assistant At- 
torney General of the State of Kentucky, M. M. L,ogan, Second Assist- 
ant Attorney General of the State of Kentucky, O. S. Hogan, Third 
Assistant Attorney General of the State of Kentucky, Robert B. 
Franklin, Commonwealth's Attorney for the Franklin Circuit Court 
of the State of Kentucky, and W. C. Marshall, County Attorney of 
Franklin County, State of Kentucky. On motion for preliminary in- 

•For other cases see same topic & § nuheeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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junction and demurrer to bill. Demurrer overruled and injunction 
granted on condition. 
See, aïso, 209 Fed. 465, 469. 

Henry L. Stone, Helm Bruce, Ed.. S. Jouett, Wm. A. Colston, and 
Robt. E. Fleming, ail of Louisville, Ky., for complainant. 

James Garnett, Atty. Gen., and M. M. Logan, Chas. H. Morris, O. 
S. Hogan, and D. O. Myatt, Asst. Attys. Gen., of Frankfort, Ky., and 
John E. Rich, of Covington, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on motion for 
a preliminary injunction and demurrer to the bill. The plaintiff is a 
Kentucky corporation, and the défendants are citizens and officers of 
the State of Kentucky. The injunction sought is to restrain the de- 
fendants from taking certain action which they threaten to take in re- 
lation to an assessment of certain of plaintitï's property for taxation 
made by the Board of Valuation and Assessment of the State, August 
31, 1912, for the year 1912. The défendants Bosworth, Rhea, and 
Crecilius are, respectively, Auditor, Treasurer, and Secretary of State 
and, as such, constitute the board which made the assessment. The 
action which they threaten to take is to apportion the assessment to 
the several counties, cities, towns, and taxing districts through which 
plaintitï's railroad runs in order to the collection of local taxes. This 
is the only further action which it is within their power to take in re- 
lation thereto in such capacity. That which the défendants Bosworth 
and Likens threaten to take in their capacities as Auditor and Assist- 
ant Auditor is to certify such apportionments to the county clerks of 
the several counties through which plaintiff's railroad runs, a further 
step essential to the collection of local taxes, to enter in account, as 
a demand payable at the treasury of the state, the taxes due to the 
State based on the assessment, to report to the Attorney General the 
delinquency on plaintiff's part arising from a failure to pay those tax- 
es, and to cause proceedings to be instituted against it because of 
its failure to pay them. And that which the other défendants, to 
wit, Garnett, Morris, Logan, and Hogan, respectively, Attorney-Gen- 
eral and Assistants Attorney Gênerais, the défendant Franklin, Com- 
monwealth's attorney for the Franklin circuit court, and the défend- 
ant Marshall, county attorney of Franklin county, threaten to take 
in such capacities, is to institute and prosecute proceedings against 
plaintiff by indictment and civil action to recover such taxes and pen- 
alties because of its delinquency in failing to pay them. Ail of this 
action is action to enforce the assessment. 

The plaintiff claims that the assessment is void, and that therefore 
the défendants hâve no right to take such action, and the taking there- 
of will be a wrong to it. The assessment was made by the board un- 
der sections 4077 to 4081, inclusive, and section 4083, of the Ken- 
tucky Statutes, the constitutionality of which is unquestioned. The 
plaintiff's property consists of its railroad, rolling stock, stations, ter- 
minal facihties, rights to be and to do, and its good will. AU of thèse 
constitute a physical and organic unit. This unit covers 13 différent 
States, including Kentucky. On a mileage basis, a larger part thereof 
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is in Kentucky than in any other state. That which was assessable by 
the board under thèse statutory provisions was the part of plaintiff's 
intangible property located in this state. Tliose provisions characterize 
it as its franchise or corporate franchise therein. The judicial phrase, 
therefore, is its intangible property so located. In the numerous cases 
which hâve arisen under thèse statutory provisions, the phrases "cor- 
porate franchise" and "intangible property" are treated as synony- 
mous. I will hereafter refer to it as plaintiff's franchise in this state. 
Thèse provisions hâve been the law of this state, substantiahy as they 
are now, for over 20 years. The assessment made by the board for 
the previous year, i. e., 1911, amounted to $11,899,200. The state tax 
thereon was $59,496, and the local taxes $86,994.41, or the tvvo to- 
gether, $167,644.37. The assessment that year was larger than it 
had been any previous year. The assessment complained of herein 
amounts to $45,428,074. The state taxes thereon amount to $227,- 
140.37, and the local taxes to $332,166.52, or, the two together, to 
$559,306.89. By reason thereof, if it stands, the plaintiff will be com- 
pelled to pay $412,816.48 more than it paid the previous year, and 
it is reasonable to expect that hereafter it will bave to pay at least 
this increased amount each year of its existence. This increase is not 
due to any change in the value of the plaintiff's intangible property 
in this state. It is due solely to a change in the judgment of the board 
as to its value. It should be noted, however, that there has been a 
change in the constituent members of the board, and the one hère in 
issue is the first assessment which has been made by the board as it 
is now constituted. 

Mr. Justice Brewer, referring to an increase in the assessment of a 
railroad's property by an Indiana board in the case of Pittsburg, etc., 
R. R. Co. V. Backus, 154 U. S. 421, 14 Sup. Ct. 1114, 38 L. Ed. 1031, 
which he characterized as "a great increase," but which was not as 
great an increase as hère, said that it suggested "that which is unfor- 
tunately too common — an effort to cast an unreasonable proportion of 
the public burden upon corporate property." He added, however : 

"Stlll It must be borne in mind that a mère Increase in tlie assessment does 
not prove tliat the last assessment is wrong. Somethiug more is necessary be- 
fore it ciui be adjudged that tlie assessment is Illégal and excessive, and tlie 
question wliich is to be now consldered is whether the testimony shows that 
the assessment made by the state board can be judged illégal." 

And the court in that case upheld the assessment. 

1. The plaintiff claims that the assessment is void on two grounds. 
One is that it violâtes the fourteenth amendment to the fédéral Con- 
stitution, in that it dénies it the equal protection of the laws. The oth- 
er is that the board did not follow the statute. It is because of the 
former claim that this court has essential jurisdiction of this suit. It 
would not otherwise hâve it. This is so because there is no diversity 
of citizenship between the parties hereto. Plaintiff, however, does not 
hâve to make this claim good. It is sufficient if the claim is not col- 
orable, or, in other words, is made in good faith. As to this there 
can be no doubt. 

The plaintiff, therefore, is entitled to the relief it seeks if it does 
no more than make good the other claim, to wit, that the board in 



LOUISVILLE & N. K. CO. V. BOSWOETH 385 

makiiig the assessment did not follow the statute. Siler v. L. & N. 
R. Co., 213 U. S. 175, 29 Sup. Ct; 451, 53 L.Ed. 753. ^ 

[1] 2. But before I can consider this claim of plaintiff I must no- 
tice and dispose of a preliminary contention put forth by the défend- 
ants. It is that this is a suit against the state of Kentucky and for- 
bidden by the eleventh amendment to the fédéral Constitution, and 
that therefore it is not maintainable, even though the assessment com- 
plained of is void on both grounds relied on by plaintiff. As hereto- 
fore stated, the relief sought herein is an injunction against the de- 
fendants restraining them from taking certain action which they are 
threatening to take in the name and for the state, under color of their 
respective offices. What that action is bas also already been set forth 
in détail. This contention, then, is that a suit in a fédéral court against 
state officers to enjoin them from taking action which they threaten 
to take, in the name and for the state, and under color of their offices, to 
enforce an assessment made by a board under a constitutional stat- 
ute, as the one involved hère is, is a suit against the state and so for- 
bidden, and hence not maintainable, even though the assessment is 
void. The plaintiff meets the contention vidth the cases of Ex parte 
Young. 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 E. R. A. 
(N. S.) 932, 14 Ann. Cas. 764; W. U. Tel. Co. v. Andrews, 216 U. 
S. 165, 30 Sup. Ct. 286, 54 L. Ed. 430. It daims that they are con- 
clusively against it. The défendants, on the other hand, say that, in- 
stead of this being so, thèse cases conclusively support their contention. 
This radical différence between the parties is not as to the thing de- 
cided in thèse cases. They agrée as to what was decided in each. It 
was decided therein that a suit in a fédéral court against state officiais 
to enjoin them from taking action which they threaten to take in the 
name of and for the state, under color of their offices, to enforce an 
unconstitutional statute, is not a suit against the state and so forbidden, 
and that such a suit is maintainable. The kernel of Mr. Justice Peck- 
ham's opinion in the Young Case is to be found in that portion there- 
of quoted by Mr. Justice Day in the W. U. Tel. Co. Case, which is in 
thèse words, to wit : 

"The varions anthorltles we hâve referred to fiirnish ample justification for 
the assertion that iiidividuals who, as officers ot the state, are clothed with 
.sonie duty in regard to tlie enforcement of tlu; laws of tlie state, and who 
threaten aud are al)out to commence proceedings, elther of a civil or a crim- 
ijuil nature, to enforce against parties aft'ected an unconstitutional act, violat- 
ing the fédéral Constitution, may be enjoined by a fédéral court of equlty from 
such action." 

Where they differ is as to what follows from this décision. Àc- 
cording to défendants, it follows theref rom that such suit is maintain- 
able only when the threatened action sought to be restrained is action 
to enforce an unconstitutional act of the Législature, i. e., an unconstitu- 
tional statute. And it is because this suit is not a suit to enjoin threat- 
ened action of that character that they claim that thèse cases support 
this contention of theirs as to the maintainability of this suit. Accord- 
ing to plaintiff, it follows theref rom that any suit, where the threatened 
action sought to be enjoined is action to enforce an unconstitutional 
act of any state officer or officers, whether legislators or not, is main- 
209 F.— 25 
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tainable. And it is because this suit is a suit to enjoin threatened ac- 
tion to enforce an unconstitutional act of the Board of Valuation and 
Assessment, to wit, the assessment complained of herein, though made 
under a constitutional statute, that they claim that thèse cases are 
against this contention. Thèse two cases are not the only cases in the 
Suprême Court of the United States where the thing decided therein 
has been decided as there. There are quite a number of others. Such 
as the following, to wit: Osborn v. Bank of the United States, 9 
Wheat. 738, 6 L. Ed. 204: Davis v. Gray, 16 Wall. 203, 21 L. Ed. 447; 
Board of Liquidation v. McComb, 92 U. S. 531, 23 L. Ed. 623 : Pen- 
noyer v. McConnaughy. 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363 ; In 
re Tvler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689 ; Smvth v. 
Ames, 169 U. S. 466. 18 Sup. Ct. 418, 42 E. Ed. 819 ; Prout v. Starr, 
188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584 ; Herndon v. Chicago, 
R. I. & P. R. Co., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. Ed. 970. 

In each of thèse eight cases, as in each of the other two, it was de- 
cided that a suit in a fédéral court against state officers to enjoin 
them from taking action which they threaten to take in the name and 
for the state, under color of their oiîfices, to enforce or in pursuance 
to an unconstitutional statute, is maintainable. They, likewise, sup- 
port or are against defendant's contention according to which of the 
parties is right as to what follows from such a décision. Hère then 
are ten cases in that court which décide exactly the same thing, and 
there is a radical différence of opinion as to what follows therefrom. 
As I view the matter, the défendants are wholly wrong, and the plain- 
tiff does not claim tlie whole truth. Defendant's position is wrong 
because it proceeds on the assumption that those cases cover the 
whole law on the. subject of the maintainability of suits in fédéral 
courts against state officers to enjoin them from taking action which 
they threaten to take in their capacities as such and for and on behalf 
of the st;ate. They do not cover the whole law thereon. On the con- 
trary, what is within the principle underlying that which was decided 
therein is as much the law as what was decided. That the suit is main- 
tainable where the threatened action sought to be enjoined is action 
to enforce an unconstitutional act on the part of any state officers or 
officer, as plaintiff claims, was decided by the Suprême Court in the 
case of Reagan v. Farmers' Loan & Trust Company, 154 U. S. 362, 
14 Sup. Ct. 1047, 38 h. Ed. 1014, cited and approved in the Young 
Case. There the threatened action sought to be enjoined was not ac- 
tion to enforce or in pursuance of an unconstitutional statute, but ac- 
tion to enforce transportation rates fixed by the Texas Railroad Com- 
mission under a constitutional statute empowering it to fax such rates, 
on the ground that the rates so fîxed were confiscatory, and hence that 
the act of the Railroad Commission — not the statute — was unconstitu- 
tional. The suit was held to be maintainable. To the same effect is 
the case of Prentis v. Atlantic Coast Line R. R. Co., 211 U. S. 210, 
29 Sup. Ct. 67, 53 L. Ed. 150. 

Plaintifï's position does not cover the whole truth, because the prin- 
ciple underlying the décision that the suit is maintainable if the threat- 
ened action sought to be enjoined is action to enforce an unconstitu- 
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tional statute is not limited to suits where the threatened action sought 
to be enjoined is action to enforce an unconstitutional act on the part 
of some state officers or officer. It gives that principle a too narrow 
range. And, if it has no wider scope, then this suit, in so far as it is 
based on the claim that the assessment complained of is void because 
the Board of Valuation and Assessment did tiot follow the statute, is 
not maintainable. If, then, défendants are wrong as to what follows 
f rom what was decided in those ten cases and what plaintifï claims 
follows therefrom is not the whole truth what is the whole truth that 
follows therefrom? An ascertainment of this will help us to correctly 
dispose of this contention of défendants. It is to be found in the 
principle underlying what was decided therein. What then is that 
principle? What was the ratio decidendi of what was decided there- 
in? Why was it decided therein that the suit is maintainable if the 
threatened action sought to be enjoined is action to enforce or in pur- 
suance to an unconstitutional statute? It was so decided because the 
sole basis of the action sought to be enjoined was the unconstitutional 
statute, and, this being so, the state officers sued had no right to take it, 
and the taking thereof would be a wrong to the plaintifï. In other 
words, it was so decided because the action which the défendants 
were threatening to take would, if taken, be a Wrong to the plaintifï, 
or what they were sought to be enjoined frorti doing was the commis- 
sion of a threatened wrong to plaintifï. 

The threatened action soUght to be enjoined in the Bank of the 
United States and the Tyler Cases was the seizure of the plaintifï's 
property in payment of a tax. The statute imposing the tax was un- 
constitutional. This being so, the défendants had no right to take the 
action, and the taking thereof would be a wrong to the plaintiff. It 
would deprive it of its property without right. One who deprives 
another of his property without right commits a wrong against him. 
That sought to be enjoined in the McComb Case was the delivery of 
a portion of a certain issue of state bonds in breach of a contract of 
the state with plaintiffs, holders of the other portion thereof. It was 
authorized by a statute which was unconstitutional as impairing the 
obligation of that contract. This being so, the défendants had no right 
to take the action, and the taking thereof would be a wrong to plain- 
tififs. It would depreciate the value of the bonds which they held, and 
hence would in this way deprive them of their property. That sought 
to be enjoined in the Gray and McConnaughy Cases was the issue of 
land grants in the name of the state covering land previously granted 
to plaintifïs. The issue thereof was to be pursuant to a statute which 
was unconstitutional as impairing the obligation of the contract con- 
tained in the previous grants to the plaintiffs. The statute being un- 
constitutional, the défendants had no right to take the action, and the 
taking thereof would be a wrong to plaintifï. It would cast a cloud 
on the title to the land covered by his grant and thereby deprive him 
of his property. That in the Ames, Starr, Young, W. U. Tel. Co., 
and Chicago, R. I. & P. R. Co. Cases was the institution and prosecu- 
tion of suits and other proceedings against the plaintifï for faiiure 
to comply with a certain statute. This statute was unconstitutional, 
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and hence the plaintiff was not liable to be so proceeded against for 
such failure. This being so, the défendants had no right to institute 
and prosecute the suits and other proceedings, and, because of the 
multiplicity thereof, the institution and prosecution thereof would be 
a wrong to plaintiff. In defending same it would be deprived of its 
property. It is possible for one to wrong another by instituting and 
prosecuting a suit or other proceeding against him. If he so does with 
malice and without probable cause, he can be made to respond in dam- 
ages at law. If he institutes and prosecutes a multiplicity of suits, 
ail involving the same question, and groundless, he also commits a 
wrong; and it is such as equity will enjoin. It was such a wrong as 
this, i. e., the institution and prosecution of a multiplicity of groundless 
suits, ail involving the same question, that was sought to be enjoined 
in thèse five cases, and because thereof the suits were held maintain- 
able. The suits and other proceedings enjoined were groundless be- 
cause they were to enforce an unconstitutional statute, i. e., to recover 
penalties for failure to comply therewith. To no other extent did the 
iinconstitutionality of the statute affect the maintainability of the suits. 

Such then being the reason why it was decided in thèse ten cases 
that the suit was maintainable, it foUows therefrom that any suit is 
maintainable in a fédéral court against state officers to enjoin them 
from taking any action which they threaten to take if they hâve no 
right to take such action and the taking thereof will be a wrong to the 
plaintiff. It is not essential that the action be to enforce, or in pur- 
suance of, an unconstitutional statute. Nor is it essential that it be 
action to enforce or in pursuance to an unconstitutional act on the part 
of some State officers or officer. It is sufficient that they hâve no right 
to take the action and that the taking thereof will be a wrong to the 
plaintiff. But the wrong must be such as equity will enjoin. It is not 
otherwise material what may be the character of the action. Such then 
I take to be the whole truth as to what follows from what was decided 
in those ten cases. The same principle which underlay what was de- 
cided therein underlies what was decided in the Farmers' Loan & Trust 
Co. and Atlantic Coast Line Co. Cases, and the same resuit follows 
therefrom. The threatened action sought to be enjoined therein was 
the institution and prosecution of suits and other proceedings for fail- 
ure to comply with the act of a Railroad Commission under a consti- 
tutional statute, which was unconstitutional because confiscatory, and 
thereby to enforce such act. The act of the Railroad Commission being 
unconstitutional, the plaintiff was not liable to such suits and proceed- 
ings, the défendants had no right to institute and prosecute them, and 
the institution and prosecution thereof would be a wrong to plaintiff 
and that such as equity will enjoin. It was on this ground that the 
suits were held maintainable. Hère then are twelve cases in the Su- 
prême Court from the décisions in which it follows that a suit is main- 
tainable in a fédéral court against state officers to enjoin them from 
committing a threatened wrong to the plaintiff if the wrong is such as 
equity will enjoin. 

That in order to the maintainability pf the suit there is no other es- 
sential characteristic of the threatened wrong than that it be such as 
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eqiiity will enjoin is made certain by the following cases in that court, 
to wit: Allen v. Baltimore & Ohio Railroad Company, 114 U. S. 311, 
5 Sup. Ct. 925, 962, 24 L- Ed. 200; Scully v. Bird, 209 U. S. 481, 28 
Sup. Ct. 597, 52 L. Ed. 899; Philadelphia Co. v. Stimson, 223 U. S. 
605, 32 Sup. Ct. 340, 56 L. Ed. 570, in each of which, except the Phil- 
adelphia Company Case, a suit in a fédéral court against state officers 
to enjoin action which they threatened to take in the name and for the 
state and under color of their offices was held maintainable. In the 
Philadelphia Company Case the suit was not against state officers but 
against United States officers. Though the eleventh amendaient could 
not apply to such a case, the common-law rule that a sovereign is not 
suable could, and this raised the same question as to the maintainability 
of the suit. It was held to be maintainable. The threatened wrong 
sought to be enjoined in the Baltimore & Ohio Railroad Company 
Case was the seizure of the rolling stock, etc., of a railroad to collect 
a valid tax after a tender of tax receivable coupons in payment thereof . 
The threatened wrong sought to be enjoined in the Scully Case was 
the taking of certain action by a dairy and food commissioner under 
cover of his office, but alleged to be a violation of the state laws, which 
if taken would injuriously afïect the réputation and sale of certain 
products manufactured by plaintiflf. And the threatened wrong sought 
to be enjoined in the Philadelphia Company Case was the institution 
and prosecution of criminal proceedings against the plaintiff because 
of its réclamation and occupation of its land within certain harbor 
lines in the harbor of Pittsburgh, Pa. It is to be noted as to this case 
that an injunction against such proceedings was not the only relief 
sought therein. It was also sought to hâve the harbor lines which 
had been established by the Secretary of War set aside. In so far, no 
doubt, the suit was not maintainable. But no notice seems to hâve 
been taken of this. The fact is that a suit in a fédéral court against 
state officers to enjoin them from committing a threatened wrong in 
the name and for the state and under color of their offices dépends 
as to its maintainability on no more than what is essential to the main- 
tainability of a suit against them to enjoin them from committing a 
threatened wrong in their individual capacities. In such a suit it is 
essential that the wrong be such as equity will enjoin. This and noth- 
ing more is required. That they are threatening to commit the wrong 
in the name and for the state, under color of their offices, without any 
Personal interest in the matter, is of no significance whatever. 

The conclusion thus reached as to the maintainability of suits against 
state officers in a fédéral court to enjoin them from taking action 
which they so threaten to take has been reached from a considération 
of the case in the Suprême Court involving such action. The same 
conclusion follows from a considération of two other classes of cases 
in the Suprême Court — those involving past action on the part of state 
officers, in the name and for the state and under color of their offices, 
and those involving présent action of this character. Cases belonging 
to the fîrst of thèse two classes are the following, to wit : Mitchell v. 
Harmony. 13 How. 115, 14 L. Ed. 75; Bâtes v. Clark, 95 U. S. 234, 
24 L. Ed. 471; White v. Greenhow, 114 U. S. 307, 5 Sup. Ct. 923, 962, 
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29 h. Ed. 199; Chaffin v. Taylor, 114 U. S. 310, 5 Sup. Ct. 924, 962, 
29 h. Ed. 198; Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 
L. Ed. 599; Scott v. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 
632; Hopkins v. Clemson Agricultural Collège, 221 U. S. 636, 31 Sup. 
Ct. 654, 55 L. Ed. 890, 35 L. R. A. (N. S.) 243. In each of thèse cases, 
except the Hopkins Case, the suit was against an officer or officers, 
State or fédéral, to recover damages for action which they had so 
taken. The action taken had been taken in the name and for the state 
and under color of their offices, believing in good faith that they had 
the right to take it. They had no personal interest in the matter what- 
ever. But in each case also they had no right to take the action and 
the taking of same was a wrong to plaintiff. The Hopkins Case was 
not a suit against state officers, but against a private corporation, which 
may, be said to hâve been a state agent, which had acted in its own 
nanie, but under authority of the state and possibly may be said to 
bave acted on its own behalf . The suit was held maintainable in each 
case. In the Clark Case Mr. Justice Miller said that one cannot pro- 
tect himself "by orders emanating from a source which is itself with- 
out authority." In the Schild Case the claim for damages was asserted 
in a suit for an injunction against threatened action, and the décision 
was that it should hâve been asserted at law. 

Cases belonging to the other class are as follows, to wit: United 
States V. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L-. Ed. 171; Poin- 
dexter v. Greenhow, 114 U. S.,270, 5 Sup. Ct. 903, 962, 29 h. Ed. 185 ; 
Tindal v. Wesley, 167 U. S. 204, 17 Sup. Ct. 770, 42 L. Ed. 137. In 
each of thèse cases présent action on the part of the officer or officers 
sued was complained of. It consisted of withholding from plaintiff 
the possession of property to which he was entitled and the withhold- 
ing of which was a wrong to him. In the Lee and Wesley Cases the 
property withheld was real estate and in the Poindexter Case personal 
estate. The withholding was in the name and for the state and under 
colbr of their offices in the belief in good faith that they had a right to 
withhold it. They had no personal ipterest in the matter whatever. 
The suit was to recover possession of the property withheld. In each 
case it was held that the suit was maintainable. The Bank of the 
United States Case, heretofore placed in the class having to do with 
threatened wrongs, also belongs hère, in so far as the amended bill 
against the State Treasurer to compel him to restore to the plaintitï 
the $100,000 in money which the Auditor's appointée had, after the 
preliminary injunction was granted against him, on the original bill, 
f orcibly taken from it and turned over to the Treasurer, but which the 
latter had not mingled with the state's funds, was concerned, which 
was held maintainable. 

Now hère are three classes of cases exactly alike in certain partic- 
ulars. In each class the action complained of is action on the part 
of the officers sued in the name and for the state and under color of 
their offices in the belief that they had or hâve the right to take it and 
without any personal interest in the rnatter whatever. And in each 
class that action was a wrong against the plaintiff of which he had a 
right to compiain. They ditïered only in this: That in one class 
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of cases the action was threatened ; in the other, past and over ; and, 
in t'.ie other, then on hand. There is nothing whatever in this dif- 
férence that could hâve any bearing on the question of the maintain- 
abiUty of the suit in relation thereto except that, as the relief against 
the threatened action sought in the first class of cases could only be 
obtained in equity, the action had to be such as equity will enjoin. It 
is therefore a legitimate inference from the maintainability of suits 
having to do with past and présent wrongs that suitS having to do with 
threatened wrongs are maintainable if the wrongs complained of are 
such as equity will enjoin. They are no more suits against the state 
and forbidden by the eleventh amendment than are suits which hâve 
to do with past or présent wrongs. 

Thus far I hâve limited myself to cases in the Suprême Court in 
which suits in a fédéral court against state officers hâve been held 
n:aintainable and hâve gathered from them that such a suit is main- 
tainable to enjoin them from taking action which they threaten to take 
in the name and for the state and under color of their offices, if they 
hâve no right to take such action and the taking thereof will be a 
wrong to plaintifï, such as equity will enjoin. There are a number of 
cases in which suits in a fédéral court against state officers hâve been 
held not to be maintainable. It should be considered wdiether thèse 
cases or any of them are against this conclusion. Such are the follow- 
ing cases, to wit: Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 
27 L. Ed. 448 ; Cunningham v. Maçon, etc., R. Co., 109 U. S. 446, 
3 Sup. Ct. 292, 609, 27 h. Ed. 992; Hagood v. Southern, 117 U. S. 
52, 6 Sup. Ct. 608, 29 h. Ed. 805 ; In re Ayers, 123 U. S. 443, 8 Sup. 
Ct. 164, 31 L. Ed. 216; Christian v. Atlanta & N. C. R. Co., 133 U. 
S. 233, 10 Sup. Ct. 260, 33 h. Ed. 589; Belknap v. Schild, 161 U. S. 
10, 16 Sup. Ct. 443, 40 L. Ed. 599; Fitts v. McGhee, 172 U. S. 516, 
19 Sup. Ct. 269, 43 L. Ed. 535; Smith v. Reeves, 178 U. S. 436, 20 
Sup. Ct. 919, 44 L. Ed. 1140; International Postal Supply Co. v. 
Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 48 h. Ed. 1134. 

I bave heretofore considered the Schild Case, in so far as it had to 
do with the right to recover damages for a past wrong. It is classed 
hère so far as it had to do with the right to enjoin a future or threat- 
ened wrong. The décisions in thèse cases that the suits were not main- 
tainable do not conflict with the cases heretofore considered, and they 
are not against the conclusion which I bave gathered therefrom, ex- 
cept the Schild, and possibly the Postal Supply, Cases. As I read the 
Schild Case, the relief sought, other than for damages, was against 
the continued use of the patented caisson gâte, for the past use of 
which the damages were claimed, and the destruction thereof. In so 
far as the relief sought included the destruction of the gâte, undoubt- 
edly plaintifï was not entitled to it. The gâte had been made by the 
Union Iron Works of San Francisco, and then put in place and con- 
tinued to be used by the défendants acting on behalf of the United 
States. Though the making and use of the gâte was an infringement 
of the patent, and therefore wrongful, the title to the gâte was in the 
United States. It owned the gâte and was entitled to its possession, 
subject to the right of destruction which plaintifif had. It had this 
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right in order to prevcnt its use in dérogation of the patent. It, how- 
ever, was a right which plaintiiï could net assert in a suit against the 
United States, because it was not suable ; and it was not a right which 
could be asserted against the officers sued in that case, because they 
had no interest in the matter whatever, and the decreeing of destruc- 
tion of the gâte would not be the granting of relief as against them, 
the only relief which could be granted. But I am unable to see why 
the plaintiff was not entitled to the injunction against the continued 
use of the gâte by the officers sued. The use thereof was a wrong to 
plaintiff for which in the past it was held they were liable in damages. 
The case so far seems to be based on the English case of Vavasseur 
V. Krupp, L,. R. 9 Ch. Div. 351. It was there held by the Chancery 
Court of England that a suit was not maintainable by an English pat- 
entée against the agents of a foreign sovereign stationed in England 
and in possession of shells, the making and use of which was an in- 
fringement of the patent, to enjoin the agents from delivering them to 
the sovereign. But a delivery of the shells to the sovereign was not a 
use of them in violation of the patent. The foreign sovereign owned 
the shells and was entitled to their possession. The patentee's sole 
right was to hâve the shells destroyed. But that was a right which 
could not be asserted in a suit against the agents. This case supports 
the décision in the Schild Case in so far as it held that the plaintiff 
was not entitled to a destruction of the gâte. It does not support it in 
so far as it was held that the officers sued were not enjoinable from 
further using the gâte. The Postal Supply Company Case was based 
on the décision in the Schild Case. Mr. Justice Holmes approved the 
holding therein that a patentée is not entitled to an injunction against 
the officers of the United States enjoining them from using an article 
infringing a patent. In referring to the Schild Case, he said : 

"It was pointed out tlint the défendants liad no Personal interest in the con- 
tinuance of the use, and that so far as the injnnction was eoncerned the suit 
was really against the T'nited States. Of course, if those défendants were en- 
joined, other persons atteiniiting to use tlie caisson gâte would he, and thns 
the injunction would practically work a proliihitiou against its use hy the 
rnited Htates." 

But this is what happened in ail cases above referred to in which 
suits hâve been held maintainable against the officers of a state en- 
joining them from acting on behalf of the state. The injunction 
granted in effect prevented the state from so acting, or rather its of- 
ticers from so acting, on its behalf. The Postal Supply Company 
Case, however, apart from this feature of it, would seem to hâve been 
decided right. It appeared that the Syracuse postmaster, who was 
sued, had himself never used the canceling and postmarking machine. 
It had only been used by two subordinates in the office. Of course, 
if any one was to be enjoined, it should hâve been those guilty of 
using it, and not the postmaster. 

In none of the other cases had the state officiais sued either commit- 
ted any wrong against the plaintiff, or were they then committing any 
wrong against them, or were they threatening to commit any wrong 
against them. In the Cunningham and Christian Cases no relief even 
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was sought against the state officers sued. In each case the suit was to 
subject property, the title to which was in the state, to the payment of 
an indebtedness on its part. In the Cunningham Case the property 
was the railroad which the state of Georgia had purchased under the 
first mortgage and the title to which it had acquired, and it was sought 
to be subjected to the payment of second mortgage bonds indorsed by 
the state. In the Christian Case the property was stock in a certain 
railroad and dividends thereon owned by the state and in the posses- 
sion of the State Treasurer, and they were sought to be subjected to 
payment of the bonds of the state to whose payment they had been 
pledged. Such relief was not relief against the Governor and Treas- 
urer of the state, défendants in the one case, or against the Treasurer 
of the state, défendant in the other case ; but in each case the relief 
sought was against the state whose officers or officer alone had been 
sued. 

In the Jumel, Southern, and Smith Cases, though relief was sought 
against the state officers sued, it was not to make compensation for a 
past wrong or to cease withholding property owned by plaintiiï and 
which they were withholding from him, or to enjoin them from com- 
mitting a threatened wrong. It was to compel the state officers to do 
sometning which the plaintififs had no right to hâve them do, i. e., to 
take funds of the state over which they had more or less control and 
pay the state's debts with them. There was no statute in force impos- 
ing the duty on the state officers sued of doing that which it was 
sought to compel them to do. The relief sought was to compel the 
state whose officers were sued to pay their debts by acting on those 
officers. 

The Ayers and McGhee Cases, of ail thèse cases where it was rightly 
held that the suits were not maintainable, are probably the most diffi- 
cult to distinguish from those where it has been held that the suit was 
maintainable. The Ayers Case is one of a number of cases in the 
Suprême Court of the United States known as the "Virginia Coupon 
Cases." The state of Virginia had issued bonds containing a provi- 
sion that the bonds and coupons should be receivable in payment of 
taxes due on it. The state desired to repudiate the bonds, and, in or- 
der to understand the Ayers Case, a brief résumé of the means re- 
sorted to by the Législature of the state to embarrass and prevent the 
use of the coupons eut from thèse bonds in payment of taxes will be 
helpful. The first step vr'as an enactment that only gold or silver coin 
or United States treasury or national bank notes should be receivable 
in payment thereof. This act was held unconstitutional by the Suprême 
Court of Virginia. The Législature then enacted that the bonds should 
be subject to a certain tax and the tax collectors should deduct this tax 
from the coupons when tendered and crédit only balance of the cou- 
pons on the taxes. This was overthrown by the Suprême Court of 
the United States in the case of Hartman v. Greenhow, 102 U. S. 
672, 26 L. Ed. 271. The suits in which the législation down to this 
last act had been invalidated were suits in mandamus, and by them, 
notwithstanding such législation, the tax collectors were compelled to 
accept the coupons in payment of taxes. The Législature then directed 
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its attention to suits in mandamus in such cases. It pfovlded for trou- 
blesonie proceedings for the establishment of the genuineness of the 
coupons before the writ could issue. This législation was upheld by 
the Suprême Court of the United States in the case of Antoni v. 
Greenhow, 107 U. S. 769, 2 Sup. Ct. 91, 27 h. Ed. 468. The resuit 
was that the taxpayers quit resprting to mandamus proceedings. They 
tendered their coupons and then rested on their oars. This forced the 
tax , collectors to take action, for the state wanted its taxes. Suits 
could not be brought to collect them, for there was no législation au- 
thorizing suits, and there had. to be such législation in order that suits 
might be brought. The only action which they could take was to dis- 
train and levy for taxes, and this they did. 

Thereupon arose the White and Chaffin Cases, hereinbefore cited, 
which were suits in trespass by taxpayers against the tax collectors to 
recover damages, and the Poindexter Case, hereinbefore cited, which 
was a suit by a taxpayer against the tax collector to recover the prop- 
erty levied on, which suits were held maintainable as heretofore shown. 
It was evidently thèse décisions which brought about the législation 
eut of which arose the Ayers Case. That législation authorized suits 
to be brought for the recovery of taxes in the name of the state and 
provided further that, if the défendant relied on a tender of coupons 
as payment of the taxes, the burden should be on him to prove both 
the tender and the genuineness of the bonds. The législation was 
valid. No fault was or could hâve been found with it. The collection 
of taxes by suit may be authorized, and the taxpayers had no right to 
tender in payment of their taxes coupons unless they were genuine. 
There had been, however, previous législation providing that in suits 
where the tender of coupons was involved the taxpayer should pro- 
duce the original bonds from which they were eut, and that expert 
évidence as to genuineriess was not admissible, and the claim on be- 
half of the state was that this législation applied to suits for the col- 
lection of taxes authorized by this subséquent législation. Thereupon 
a suit was brought in the, United States Circuit Court for Virginia 
against the Attorney General ofthat state and certain other oiïicers 
charged with the bringing of such suits to enjoin them from so doing, 
on the ground;that the previous législation practically eut ofï the dé- 
fense that genuine coupons had been tendered, and hence impaired 
the obligation of the contract under which they had been issued and 
accepted. That court having, granted a restraining order and con- 
fmed the Attorney General for disobeying it, the matter was brought 
before the Suprême Court by.writof habeas corpus. It held that the 
lovver court had no right to make the restraining order and released 
the Attorney General. 

It is to, be noted that the suit had been brought, not by any taxpayer, 
but by an Englishman who had bought up the coupons ou a, spécula- 
tion: and^ sold them to taxpayers. He therefore had no direct interest 
in the matter ,of enjoining the bringing of the suits against the tax- 
payer. His interest was consequential solely — the efïect that the right 
to bring such suits and to hamper the défense to them would hâve 
upon the coupons which he still had. He had no. right to bring the 
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suit, as had been held in the previous case of Marye v. Parsons, 114 
U. S. 325, 5 Sup. et. 932, 962, 29 L. Ed. 205. But, this apart, the At- 
torney General and otlier prosecuting officers had the right to bring 
suits the bringing of which was sought to be enjoined. The statute 
authorized it and was valid. The tender of the coupons was a good 
défense only in case the coupons tendered were genuine and the state 
had the right to litigate the matter. The question of the appHcation 
of the previous législation as to the production of the bonds from 
which the coupons had been eut and exclusion of expert évidence and 
the validity thereof could come up in thèse suits and there be disposed 
of. The suits, therefore, which the oiBcers were sought to be enjoined 
from bringing, were not groundless suits, but suits which they had a 
right to bring. In bringing them no wrong would be done the tax- 
payer. The threatened action which was sought to be enjoined would 
not, if taken, be a wrong to the plaintifE. Besides each taxpayer was 
threatened with but a single suit. Hence it was prbperly held that 
suit against the state officers was not maintainable. The ground of 
the décision, therefore, was not that the suit was against the state, but 
because the state officers were not about to do that which would be 
a wrong to the plaintifF. 

In the McGhee Case the Législature of Alabama had passed an act 
fixing maximum rates of toil for passage over a certain bridge and 
provided penalty for any charge in excess thereof, recoverable by the 
person overcharged. No other than the person overcharged had any 
right to sue for the penalty. There was a gênerai statute making it an 
offense for any bridge company, or any of its officers or agents, to 
charge tolls in excess of those authorized by its charter, or, if the 
charter did not specif y the amounts to be charged, in excess of a 
reasonable toU, and prescribing a fine for so doing. Prosecutions un- 
der this statute were by indictment in the name of the state. After 
the passage of the spécial act, a large number of indictments — 100 or 
more — were found against the bridge company's tollgate keeper. They 
were and could only hâve been found under the gênerai statute. The 
suit as originally brought was against the state of Alabama, the Gov- 
ernor and Attorney General thereof as such — ^they being called on to 
answer on behalf of the state — and the state's attorney for the county 
wherein the indictments were found. The bill claimed that the spécial 
act was unconstitutional in that the rates fixed thereby were confisca- 
tory. Subsequently the case was dismissed as to the state, and the call 
on the Govemor to answer on behalf of the state was stricken out. 
Pending the suit, a preliminary injunction was granted against the At- 
torney General restraining him from instituting proceedings in man- 
damus to compel the bridge company to charge tolls in accordance with 
the spécial act or forfeiting its charter for charging in excess thereof 
and also one against the state's attorney restraining the prosecution 
of the indictments. The final decree adjudged the spécial act uncon- 
stitutional and made the preliminary injunctions perpétuai. The de- 
cree was reversed and the lower court directed to dismiss the bill. 
The sole ground upon which it was held that the plaintifF was not en- 
titled to a decree against the state's attorney having in charge the pros- 
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ecution of tlie îndictments enjoining him from prosecutîng them was 
that they were criminal proceedings. This much of the holding was 
not placed on the ground that, in so far, the suit was one against the 
State of Alabama. It might also hâve been placed on the ground that 
the state's attomey had the right to prosecute those indictments. The 
statute under which they had been f ound was not, and was not claimed 
to be, unconstitutional. What he was about to do, therefore, was not 
a wrong to the plaintiflf. The ground upon which it was held that 
plaintifï was not entitled to any rehef as to the Attorney General does 
not so clearly appear. The confusion, if such there is, grows out of 
the uncertainty as to what relief other than an injunction restraining 
the prosecution of the indictments the bill was construed as seeking. 
There is room to think that ail the other relief which the bill was con- 
strued as seeking was an adjudication that the spécial act was uncon- 
stitutional. Of course, if such was the case, no relief whatever was 
sought against the Attorney General ; and as was said by Mr. Justice 
Peckham in the Young Case : , . 
"A State superlntendent ôt èchools mlght as well hâve been made a party." 

It is possible, however, that it was construed as seeking an injunction 
against the Attorney General in the matter of suits to recover penal- 
ties for excess charges of toUs under the spécial act and further re- 
straining him from instituting a proceeding in mandamus to compel 
obédience to the act or one forfeiting its charter for disobedience 
thereof. If it was construed as seeking an injunction against him 
in the matter of suits to recover the penalties, the ground upon which 
it was held — that the suit, in so far, was not maintainable — ^undoubt- 
edly was that the Attorney General had and could hâve no connection 
with the bringing of those suits. The penalties were recoverable only 
by the person overcharged. That the bill should hâve been construed 
as seeking an injunction against the Attorney General restraining him 
from instituting mandamus or forfeitufe proceedings cannot be ques- 
tioned, for the bill expressly prayed therefor, and one of the prelimi- 
nary injunctions made perpétuai was to that eflfect. The doubt as to 
whether the bill was construed as seeking such an injunction is due 
to the fact that no mention of this feature of the bill is made in Mr. 
Justice Harlan's opinion. If it \Vas so construed, the ground upon 
which it was held that the plaintifï was not entitled to such relief must 
hâve been that such a proceeding was a single proceeding which the 
plaintifï had no equity to prevent being instituted. Though ground- 
less, it was not an équitable wrong to plaintifï for the Attorney Gen- 
eral to bring it, and hence not enjoinable. There is nothing in the 
Young Case against this holding in this particular being Sound. For, 
though in that case the Attorney General disclaimed any intention to 
institute any proceedings besides the mandamus proceedings, it was 
possible for him to subject the plaintifï to a multiplicity of suits and 
he had no right to expect plaintifï to rely on his intentions. In the 
McGhee Case it was not possible for the Attorney General to institute 
any proceeding but the single proceeding in mandamus or forfeitur©, 
There is therefore nothing in the Ayers and McGhee Cases in conflict 
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with the cases involving suits against state officers having to do with 
past, présent, or threatened action on their part constituting a wrong 
to plaintiff. Possibly there are expressions in the opinions therein 
which it may be difficult to harmonize with those cases. But in so 
far as those expressions are in conflict therewith they will hâve to be 
ignored. 

A considération, therefore, of ail the cases in the Suprême Court of 
the United States in which the question as to the maintainability of a 
suit in a fédéral court against officers of a state has arisen — in many 
of which the suit has been held maintainable, in others of which it has 
been held not maintainable — leaves no room for doubt as to the main- 
tainability of ,such a suit where the relief sought is against a threat- 
ened wrong such as equity will enjoin, just as much so as where it is 
based on a past or présent wrong. The whole matter is well put by 
Mr. Justice Lamar in the Hopkins Case. He there said : 

"But Immunity froru suit is a bigh attribute of sovereignty, a prérogative 
of the state itself, whlcb.cannot l)e availed of by public agents when sued for 
their own torts. The eleventh amendment was not intended to afford them 
freedom from liabillty in any case where, under color of their office, they hâve 
injured one of the state's citizens. To grant them such immunity would be 
to create a privileged class free from liabillty for wrongs infllcted or Injuries 
threatened. Public agents must be liable to the law, unless they are to be 
put aboyé the law." 

Again he said: 

"The many claims of immunity from suit hâve therefore been uniformly de- 
nied, where the action was brought for injuries done or threatened by public 
officers." 

And again he said: 

"Neither a state nor an Individual can confer upon an agent authority to 
commit a tort so as to excuse the pei'petrator. In such cases the law of 
agency has no application; the wrongdoer is threatened as a principal and 
individually liable for damages infllcted and sub.tect to injunction against the 
commission of the acts causing irréparable iujury." 

And in this connection it is to be distinctly noted that the maintain- 
ability of the suit in such a case to no extent dépends upon whether 
the state will be affected by its maintenance. In ail the cases where 
complaint was made of a threatened wrong and in which it was held 
that the suit was maintainable, it was so held notwithstanding the state 
was so affected by the granting of the relief sought that no action at 
ail, in such particular, could be taken on its behalf. The state was 
also seriously affected in the suits where complaint was made of the 
présent wrong of withholding property from plaintiff and in which 
the suit was held maintainable. Its officers were deprived of the pos- 
session of the property which they held for it. It was only in the cases 
where complaint was made of a past wrong that the state was not af- 
fected by the maintainability of the suit. It was not otherwise affected 
than thereby other state officers would be deterred from committing 
like wrongs on its behalf^ In order then for a suit in a fédéral court 
against state officers seeking relief against threatened wrong not to 
be maintainable, it is not sufficient that the state be affected thereby, 
no matter to how great extent. 
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But tliough, as I think, there cannot be the slightest doubt 
that a suit is maintainable in a fédéral court against state officers 
seeking relief against a threatened wrong such as equity will en- 
joiii, notwithstanding ail action in that particular on behalf of 
the State will thereby be prevented and the state to this extent will be 
affected by the maintenance of the suit, for many years great uncer- 
tainty has existed as to the maintainability of such a suit. To a cer- 
tain extent this uncertainty has been removed by the Young and sub- 
séquent cases, and yet it has not been entirely removed. The positions 
of the parties hereto is évidence' of this. The défendants with much 
earnestness and sincerity of conviction contend that this suit is not 
maintainable. The plaintifif has too narrow an idea as to the main- 
tainability of such a suit. Had it the true view, it would not hâve 
appended to the names of the défendants in the caption of its bill the 
title of the offices held by them, respectively, which I treat as mère 
descriptio personarum. According to the true view of the matter, no 
référence should hâve been raade in the caption to their ofïîcial ca- 
pacities, thereby giving room for the impression that they are sued 
in such capacities. They are not so sued. They are sued in their in- 
dividual capacities to enjoin them from committing a threatened wrong 
under cover of their officiai capacities. Other striking évidence of this 
may be noted. In the Young Case Mr. Justice Peckham said : 

"It cannot be stated that the case before us is entirely free from any pos- 
sible doubt, nor that intelligent men may not differ as to the correct answer 
to the question we are ealled upon to décide." 

But it seems to me that a correct observation, classification, 
and generalization of the previous relevant cases in the Suprême 
Court rendered the case then before the Suprême Court entirely 
free from doubt and left no room for intelligent men to difïer as 
to the question it was then ealled upon to décide. The effort was 
made in that case to settle the law on the subject for ail time to- 
corne, and yet the Suprême Court has had the subject before it 
since in five cases, to wit, the ScuUy, the Atlantic Coast Line 
Company, the W. U. Tel. Company, the Chicago, R. I. & P. R. Co., 
and the Philadelphia Company Cases, and in the last case it deemed it 
proper to make another survey of the previous relevant cases. It has 
even found it necessary since then to review ail the previous relevant 
cases in a case where the wrong with which the suit had to do was a 
past wrong, to wit, in the Hopkins Case, where there would seem to be 
very little room for différence of opinion. In the Schild Case it was 
held that officers could be made to respond in damages for a past in- 
fringement of a patent, but could not be enjoined from présent and 
future irifringement. That they could not be so enjoined was upheld 
in the Postal Supply Co. Case and the reason which Mr. Justice 
Holmes gave for the position really undermined the many previous 
case» in which it had been held that threatened action might be en- 
joined, notwithstanding the effect thereof was to prevent any action in 
that particular on behalf of the state. The course of Mr. Justice 
Harlan in référence to the matter indicates considérable confusion of 
thought in regard to the matter. Prior to the McGhee Case he had 
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been a radical in favor of the maintainability of suits against state 
officers. He had dissented from the décisions in the Jumel, Cunning- 
ham, Southern, Ayers, and Schild Cases, i. e., in ail the cases prior 
to the McGhee Case where it had been held that the suit was not main- 
tainable except the Christian Case. As I view it his dissent was sound 
in the Schild Case but unsound in the others. In the McGhee Case 
he said in his opinion on behalf of the court that the matter had "so 
frequently been the subject of considération by the court" that "nothing 
of importance" remained "to be suggested on either side of the ques- 
tion," and that it was only necessary in each case as it arose "to ascer- 
tain whether it falls on one side or the other of the line marked out" 
in the former décisions. Yet nothing has done more to unsettle what 
had been settled before, and to create confusion in regard to the mat- 
ter, than the way he handled that case and certain expressions in his 
opinion therein, Thereafter he became a radical against the maintain- 
•^bility of such suits. 

In his dissent in the Young Case he claimed that his position was 
in substantial accord with what the court had theretofore decided — 
that the opinion of the majority "departed from principles previously 
ànnounced by it upon full considération" — and that he proposed "to 
adhère to former décisions of the court, whatever may hâve been 
once" his opinion "as to certain aspects of this gênerai question." An 
indication of the confusion of thought urider which he was làboring is to 
be found in the position that he took as to what followed from the dé- 
cision therein that the suit was maintainable. He said that it followed 
therefrom that a suit against a state grand jury, a state judge, and a 
State petit jury to enjoin them from having to do with the proceed- 
ings that Young, the Attorney General, had been enjoined from insti- 
tuting and prosecuting would be maintainable. But that did not fol- 
low. The state judge and juries in trying and disposing of the pro- 
ceedings would commit no wrong against the plaintiff; whereas, 
Young, the Attorney General, in instituting and prosecuting them, 
would. He, would thereby subject the plaintiff to a multiplicity of 
groundless suits ail involving the same question. That Mr. Justice 
Harlan went to his grave thinking that his dissent in the Young Case 
was Sound ij s évident from' his dissent in the Hopkins-Case, the last 
case beforè the court prior to his death involving the question as to the 
maintainability of suits against state officers or a state agent in any 
form. 

This condition of things has led me to reflect on the probable cause 
of this uncertainty and confusion of thought. It occurs to me that 
there are two main sources thereof. One thing that has had much to 
do with it is a departure from one of the positions Mr. Chief Justice 
Marshall took as to the maintainability of a suit in the fédéral court 
where the sole défendants to the record weV.e state officers, in his 
masterly opinion in the Bank of the United States Case, the pioneer 
case on the subject. That position was that in no contingency was such 
a suit against the state and forbidden by the eleventh amendment. 
This was so because the state, not being a party to the record, was not 
•sued. He said: 
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"It may, we think, be laid down as a riile wlileh adniits of no exception 
tliat, in ail cases wliere tlie jurisdiction dépends on tlie party, it is the party 
named in the record, (^onseqnently, the eleventh amendnient, wliich restrains 
the jurisdiction granted by the Constitution over suits against states, is, of 
necessity, linilted to those snits in whicli a state is a party on the record. 
The amendnient has its full effect, if the Constitution be construed as it would 
hâve been construed, had the .lurisdlction of the court never been extended to 
suits brouglit against a state by citizens of anotlier state, or aliens." 

Mr. Justice Swayne took the same position in the case of Davis v. 
Gray, supra. He said: 

"In decidlng who are parties to the suit, tlie court will not look beyond tlie 
record. Making a state otîicer a party does not inake the state a party, al- 
though her law may hâve iJrompted lils action, and the state may stand be- 
hind hlin as the real party In interest. A state can be niade a party only by 
shaping the blU expressly wlth that vlew, as wliere Individuals or corpora- 
tions are intended to be put In tliat relation." 

The departure from this position vvas taken by Mr. Justice Matthews 
in the Poindexter Case. He said: 

"The question whether a suit was wltliln the prohibition of the eleventh 
aniendinent Is not always deternilned by référence to the nominal parties on 
the record. The provision is to be substantlally applled In furtlierance of its 
intention, and not to be evaded by teclmical and trivial subtletles." 

He put the matter stronger in the Ayers Case. He said: 

"It must be regarded as the settled doctrine of thls court, establlshed bj' its 
récent décisions, 'that the question whether a suit was wlthin the prohibition 
of the eleventh amendnient Is not always determined by référence to the nom- 
inal parties on the record.' " 

And further: 

"Thls, It is true, is not In harmony witli what was said hy Chief Justice 
Marshall in Osborne v. Bank of United States." 

He was led to this departure by the décision in the case of New 
Hampshire v. Louisiana, 108 U. S. 76, 2 Sup. Ct. 176, 27 L. Ed. 656, 
where it was held that the Suprême Court had no jurisdiction, by vir- 
tue of the third article of the Constitution conferring jurisdiction upon 
it of controversies between tvi'o or more states, of a suit by one state 
against another to collect an indebtedness of the latter to a citizen of 
the former assigned to it for the purpose of collection. The décision, 
however, in that case was not because the suit was not a suit between 
the two States, but was in fact a suit between the assignor of the in- 
debtedness and the défendant state, but because a party plaintiff to a 
suit has no right to enforce the cause of action of another against the 
défendant thereto. He can only enforce his own cause of action. Mr. 
Chief Justice Waite said: 

"One state cannot create a controversy wlth another state wlthin the mean- 
Ing of that terni as used in the judiclal clauses of the Constitution, by assuiu- 
Ing the prosecutlon of debts owing by the other state to Its own eltlzens." 

Mr. Justice Matthews, in thus departing from this position of Mr. 
Chief Justice Marshall, seems to bave thought that it was essential to 
do so in order that a suit in which relief was sought against the state 
might not be rendered maintainable by the trick of not making the state 
a party défendant to the record. But such a suit could not thereby be 
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made maintainable ; for, though the eleventh amendment or the com- 
mon-law rule against suability of a sovereign would net be against its 
maintenance, the rule that a suit is not maintainable in the absence of 
indispensable parties would. And in such a case the state would be 
an indispensable party. So it was that Mr. Chief Justice Marshall sup- 
plemented his position that the eleventh amendment did not apply if 
the State was not a défendant to the record by the further position that, 
when the state was not such défendant and the suit was against state 
officers only, the test of the maintainability of the suit was whether the 
state was an indispensable party to the suit. He said : 

"The state not belng a party on the record, and the court havlng jurisdic- 
tlon over those who are parties on the record, the true question is, not one of 
jurlsdiction, but whether, in the exercise of its .iurisdiction, the court ought 
to make a decree against the défendants ; whether they are to be considered 
as having a real interest, or as being only nominal parties." 

That the indispensableness of the state as a party is the test of the 
maintainability of a suit against its officers was recognized by Mr. Jus- 
tice Miller, in the Cunningham Case. He said : 

"Whenever It can be clearly seen that the state is an indispensable party 
to euable the coiu't, according to the rules which govern its procédure, to- 
grant the relief sought, it will refuse to take jurisdietion." 

Judge Marshall took care to point out that it was the fact that the 
state was an indispensable party to the suit which alone would render 
it not maintainable. It was not sufficient that the state was a proper 
party to the suit. The absence of a proper party to the suit, if for 
any reason he cannot be made such, as, for instance, he is out of the 
jurisdietion, or if it is a state and cannot be sued, is not in the way of 
the maintenance of the suit. This principle has found expression in 
the old 47 equity rule. In the Bank of the United States Case he said : 

"The direct interest of the state in the suit, as brought, is admitted ; and, 
had it been In the power of the bank to make it a party, perhaps, no decree 
ought to hâve been pronounced in the cause, untll the state was before the 
court. But this was not in the power of the bank." 

This was a clear récognition, as was the décision in that case, that 
the fact that a state will be affected by a suit against state officers is 
not a considération against the maintainability of the suit. The resuit 
of the décision therein prevented the collection on behalf of the state of 
Ohio of the tax which its officers tried to collect from the bank and 
from thereby driving the bank out of the state, which was the motive 
behind the enactment of the unconstitutional statute imposing the tax. 

[2] But it seems to me that the better test as to the maintainability 
of a suit in a fédéral court against state officers is to be found in a con- 
sidération of the relief sought therein. If the relief sought is relief 
against the state, it is not maintainable. Such relief may be the only 
relief sought as in the Cunningham and Christian Cases, or it may be 
sought through relief against the officers, as in the Jumel, Southern, 
and Smith Cases. If, however, the sole relief sought is relief against 
the state officers, it is maintainable. Such it is if it seeks compensation 
for a past wrong, recovery of possession of property wrongfuUy with- 
held, constituting a présent wrong, or an injunction against a threat- 
20D F.— 26 
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ened wrong such as equity will enjoin. This is the better test because 
it is the test of vvhet^çr the state is an indispensable party. It is the 
ultimate test, and it is always best to think in ultimates. 

The way in wliich this departure f rom Mr. Chief Justice Marshall's 
position, that a state was not sued within the eleventh amendment un- 
less it was a défendant to the record, has contributed to the nncertainty 
and confusion of thought to which I hâve alluded, is that the position 
that the state can be said to be sued when not a défendant to the rec- 
ord .within the eleventh amendment has lent color to the idea that, in 
order for it to be so said, it is sufficient that the state will be afïected 
by the. maintenance of the suit and not essential that the relief therein 
sought be against it, which we bave seen is not true. Arid the matter 
has been helped along by the fact that in taking this position the Su- 
prême Court has not made it clear that, in cider for a suit to be against 
the state when not a party défendant to the record, it is essential that 
the relief therein sought be against it, and that it is not sufficient that 
the state may be merely affected by its maintenance. As it has now to 
be âccepted that a suit may be a suif against a state though ic is not a 
party défendant to the record, it should be clearly understood that in 
order to this end the one thing is essential and the other not sufficient. 

The other source of uncertainty and confusion of thought to which 
I hâve referred is the fact that most of the cases in the Suprême Court, 
involving suits in a fédéral court to enjoin state officers from taking 
action which they threaten to take, hâve been suits where the threat- 
efted action sought to be enjoined was action to enforce an unconstitu- 
tional statute, and, in stating the law as to the maintainability of such 
suits in the opinions therein, it has been given a partial cast. Take, for 
instance, the quotation from the opinion of Mr. Justice Peckham in the 
Young Case heretofore made, which is taken as the kernel of his opin- 
ion therein. In this quotation he undertakes to state the law to be 
gathered from the varions cases in the Suprême Court considered by 
him. He states that it is to the eiïect that a suit to enjoin proceedings 
to enforce an unconstitutional act violating the fédéral Constitution is 
maintainable. The parties hereto take it that by "unconstitutional 
act" he meant an unconstitutional statute. But it is by no means cer- 
tain that he intended to so limit those words. He may have_ intended to 
include an unconstitutional act on the part of any state officer, Which- 
ever he meant, as we hâve seen, the statement was only a partial state- 
ment of the law- The law is that a suit to enjoin the commission of any 
threatened wrong is maintainable. It is because a multiplicity of pro- 
ceedings to enforce an unconstitutional act is a, threatened wrong, and a 
suit to enjoin such proceedings is a suit to enjoin the commission of a 
threatened wrong, that such a suit is maintainable. ItioUows: from this 
that a suit to enjoin any threatened wrong, no matter what may be its 
character, provided that it is siiçh as eqyity will enjoin, is maintainable. 
For. some reason the law was not put in this gênerai and ultimate 
form. Quotations from other opinions in this partial fprm might be 
made. So stating the law was calculated to mislead, especially one 
whose thinking may be superficial, into supposing that such is the whole 
law on the subject of the maintainability of suits to enjoin threatened 
action. • 
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[3] Applying the law on this subject, as I hâve felt constrained to 
hold it to be, how then is it as to the maintainability of this suit? Is 
the relief sought relief against the state of Kentucky, and is the state an 
indispensable party to the suit? If not, and the relief sought is relief 
against the state officers sued, will the threatened action sought to be 
enjoined, if taken, be a wrong to plaintiiï, and such a wrong as equity 
will enjoin? It is clear that no relief is sought against the state of 
Kentucky. The sole relief sought is against the state officers sued. 
They are sought to be enjoined from taking certain action which they 
threaten to take. It is certain, also, that, if the assessment complained 
of is void on either ground relied on, the threatened action sought to 
be enjoined, if taken, will be a wrong to the plaintifï such as equity 
will enjoin. That action is the institution and prosecution of a multi- 
plicity of groundless suits and the taking of steps which, if taken, will 
resuit therein. This action, if taken, will be a wrong to plaintiiï and 
such as equity will enjoin. It may sound strange to the défendants 
that in taking such action they will commit a wrong against plaintifï ; 
but, if the claim that the assessment complained of is void on either 
ground relied on is correct, such is the légal conception of their action. 

I must not leave this feature of the case without taking notice of the 
cases of Coulter v. Weir, 127 Fed. 897, 62 C. C. A. 429, and Coulter 
V. L. & N. R. Co., 196 U. S. 599, 25 Sup. Ct. 342, 49 L. Ed. 615. Each 
of thèse cases was an appeal from a decree entered by me, one to the 
Sixth Circuit Court of Appeals, and the other to the Suprême Court. 
Each was a suit complaining of an assessment made by the same board 
that made the assessment complained of herein and under the same 
statute. That complained of in the first case was against the Adams 
Express Company, and in the second one against the plaintifï herein. 
In each case the decree entered was in favor of the plaintifï and, in 
each, on the appeal the decree was reversed, in the first case only in 
part. In each case it was held that I had erred in upholding a suit 
against the state in violation of the eleventh amendment. In view of 
this expérience it is quite important that I should not f ail into the same 
error again. And this nécessitâtes a somewhat careful considération 
of both those cases. 

In the Weir or Adams Express Company Case, the person then 
Auditor of the State was the sole défendant. The relief decreed by me 
was that the défendant be enjoined from apportioning or certifying the 
assessment complained of in excess of a certain amount for local tax- 
ation and from coUecting any state taxes thereon, those on the amount 
thereof not complained of having been paid, and that the assessment 
in excess thereof be set aside and held for naught. The portion of 
the decree affirmed was in so far as it enjoined the défendant from 
apportioning or certifying the excess portion of the assessment for 
local taxation. It was held that in so far the suit was maintainable 
and the plaintifï entitled to relief. Judge Lurton said : 

"This suit is clearly maintainable so far as it seeks to enjoin the défendant 
from certifying the assessment complained of to the county court clerks. ïhe 
suit to that extent is a suit against Coulter as an indlvidual, and the object 
Is to restrain him from certifying the assessments made by the state board, 
which he claims he is required to do by the law of the state, but which the 



iOi 209 FEDERAL REPORTEE 

comiilalnants say is not a valld authorlty. Coiilter nmst therefore justify 
hiniseif l)y showing, if lie can, that tlie authority under which he clalms to 
act is suffleieut." 

He cited in support of this décision the prior décision of that court 
in the case of Taylor v. L. & N. R. Co., 88 Fed. 350, 31 C. C. A. 537, 
and the décision of the Suprême Court of the United States in the 
case of Stone, Auditor, v. Farmers' Bank, 174 U. S. 409, 19 Sup. Çt. 
880, 43 Lf. Ed. 1027. The portion of the decree reversed was in so 
far as it related to state taxes, i. e., set aside and lield for naught the 
assessment in excess of a certain sum and enjoined the défendant from 
collecting state taxes on such excess. It was heldthatin so far as the 
decree set aside and annulled the assessment it was relief against the 
state of Kentucky, and hence erroneous. Judge Lurton said : 

"The court in this exceeded its jiirisdiction, for iurisdiction over the dé- 
fendant did not give it juriijdictiou over the state of Keutuclvy, as tlie decree 
seems to assume." 

Undoubtedly in so fai^ the judgment was erroneous, and for the 
reàsonif none other, it was not rehef against the défendant. This 
feature of the decree escaped my attention, and I cannot say now that, 
had I noticed it, the resuit would hâve been différent. The ground 
upon which the decree was held to be erroneous in so far as it enjoined 
the défendant from collecting any taxes on the excess was that the 
défendant had nothing to do with collecting state taxes. Judge Lur- 
ton said: 

"Couusel representing the appellee liave not pointed eut any provision of 
law under wlilcli the défendant, as Auditor, liad auy power or autliority to 
coerce tlie payment of the tax so assessed, and we hâve searched in vain for 
any reniedy against récalcitrant taxpayers of such a franchise tax, so far as 
sanie is due the state, other than those fouud in sections 401)1 and 113, Ken- 
tucky Statutes 1903." 

He expressly recognized that, if the défendant had anything to 
do with the collection of state taxes, the suit was maintainable against 
him to enjoin him from attempting to collect them, the same as it was 
maintainable against him to enjoin him from apportioning or certify- 
ing the assessment for local taxation, which there was no question 
it was his function to do. He said : 

"If the défendant had been about to take sonie step under color of the law 
tending to complète the assessment, or if lie had been authorized to seize 
property and was abont to do so, tlien he was, assuming the caso to be with 
tiie coniplainaut on the merits, about to commit a trespass for w"liich lie would 
be iudividually llable, and in a proper case e([uity might enjoin his proposed 
action upon the ground of his waut of légal authority. But this Is not the 
case niade in respect to the tax due the state, and the bill, so far as it sought 
relief against the state tax, must be dlsuiissed wltliout regard to the merits." 

There are provisions in the statutes of Kentucky making it the duty 
of the Auditor to enter in account as a demand payable at the treas- 
ury such state taxes, to report to the Attorney General a delinquency 
arising from a failure to pay them, and to cause proceedings to be 
instituted because of the failure, to which the court's attention was 
not called and which it did not find in its research. They are sections 
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144, 145, and 152, Kentucky Statutes. Had the court known of thèse 
provisions, it would hâve upheld the decree in so îar as it enjoined 
the défendant from taking steps to collect state taxes as well as in 
so far as it enjoined him from apportioning or certifying the assess- 
ment for local taxation. 

Hère no relief against the assessment is sought. It is not sought to 
hâve it set aside and held for naught. And the Auditor is not the 
sole défendant. The Attorney General and prosecuting officers hav- 
ing to do with the institution and pro^ecution of proceedings against 
plaintiff because of its delinquency in payment of state taxes are de- 
fendants also, and it is also unquestionable that the institution of a 
multiplicity of groundless suits involving the saine question is such 
a wrong as equity will enjoin. So the décision in this case is an au- 
thority in support of the maintainability of this suit as to both state 
and local taxes, instead of being against its maintainability to any ex- 
tent. In the Louisville & Nashville Railroad Company Case the same 
position vvas taken as in the Weir or Adams Express Company Case. 
It was held that the suit was maintainable in so far as it sought to 
enjoin the apportionment and certification for local taxes, but not in 
so far as it sought to enjoin the collection of state taxes. The latter 
holding was based on the Weir or Adams Express Company Case. 
Mr. Justice Holmes said : 

"Wo need not stop to show that so miieli of the bill as seeks an injunction 
agiUiist collecting the state tax, and the portion of the decree which orders a 
receipt to he exeeuted on the part of the state, cannot be maintained. See 
Couiter V. Weir, 127 Fed. 897, 906, 912 I.G2 C. C. A. 429]. On the other hand. 
in a proper case, a bill may be brons,'ht to restraln apportionment and certi- 
fication to the countles. Fargo v. Hart, 193 U. S. 490, 495, 503 [24 Sup. Ct. 
498, 48 L. Ed. 761]." 

The suit was against not only the Auditor, but the members of the 
Board of Valuation and Assessment. Undoubtedly the decree in so 
far as it ordered a receipt to be exeeuted on the part of the state was 
erroneous. I do not recall that I saw the decree after handing down 
my opinion in the case, and I cannot say that it would hâve made any 
différence had I seen it. My opinion in the case, reported in 131 Fed. 
282, however, shows that as I viewed the matter the sole relief sought 
was to enjoin the apportionment and certification of the assessment for 
local taxation. It is certain that there is nothing in this décision 
against the maintainability of this suit in toto. So far as the décision 
as to state taxes was concerned, it took for granted what had been 
held in the Weir or Adams Express Company Case, that the Auditor 
liad nothing to do with collecting state taxes, and the Attorney Gener- 
al and other prosecuting officers were not défendants, and no injunc- 
tion was sought against institution and prosecution of proceedings for 
delinquency in payment of state taxes. There is therefore nothing 
in this décision in support of the contention that this suit is not main- 
tainable because it is a suit against the state. 

Finally, it is to be noted that, if this suit had been brought in the 
state court, instead of this court, it would haye been held maintain- 
able. The Court of Appeals bas f requently sustained suits in the state 
court against state officers in which complaint was made of assess- 
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ment made by the Boardof Valuation and Assessment under the 
statute in question hère, and relief was sought against state as well 
as local taxes. The f oUovving are cases of this sort, to wit : Coulter 
V. Louisville Bridge Company, 114 Ky. 42, 70 S. W. 29; JEtim TJfe 
Ins. Co. V. Coulter, 115 Ky. 787, 74 S. W. 1050; Fidelity & Cas- 
ualty Co. V. Coulter, 115 Ky. 805, 74 S. W. 1053; Hager v. American 
Surety Co., 121 Ky. 791, 90 S. W. 550; James v. Kentucky Refining 
Co., 132 Ky. 353, 113 S. W. 468; James v. U. S. Fidelitv & Guaranty 
Co., 133 Ky. 299, 117 S. W. 406; James v. American Surety Co., 133 
Ky. 313, 117 S. W. 411. The suits in the yEtna Life Insurance Com- 
pany, Fidelity & Casualty Company, United States Fidelity & Guar- 
anty Company, and the last of the two American Surety Company 
cases were suits against the members of the Board of Valuation and 
Assessment to enjoin them from making an assessment. The suits 
in the Louisville Bridge Company and Kentucky Refining Company 
Cases were suits against the Auditor to enjoin him from collecting the 
State taxes due on assessments made by the Board of Valuation and 
Assessment. And the first American Surety Company Case was a suit 
against the members of the Board of Valuation and Assessment and 
the Auditor, brought, after a final assessment had been made by the 
board, to enjoin the members of the board from making the assess- 
ment and the Auditor from collecting the state taxes due on the assess- 
ment. In each one of thèse seven cases, except the Kentucky Refin- 
ing Company Case, the plaintifï was held entitled to judgment, and in 
the Kentucky Refining Company Case it was denied judgment on the 
merits only. In no one of them was it intimated that the members of 
the board or the Auditor were not suable. If this suit is not maintain- 
able because it is a suit against the state, then no one of those suits were 
maintainable on the same ground, For though the eleventh amendment 
has no application to suits in the state court, the common-law rule that 
a sovereign is not suable, of which that amendment was an embodiment, 
bas, and is just as effective against the maintenance of a suit against 
the state as it is, and there was no statute permitting such suits to be 
brought. And the Louisville Bridge Company, fîrst American Surety 
Company, and Kentucky Refining Company Cases are authorities 
against the position taken by Judge Lurton in the Weir or Adams 
Express Company Case that I had erred in holding that the Auditor 
had anything to do with collecting state taxes which he could be en- 
joined from doing. In view then of ail that I bave said, I think that 
I am warranted in holding that defendant's preliminary contention is 
not Sound and in being confident that my position will be able to stand 
against just criticism. 

[4] 3. This brings me to the merits of the case, to wit, the claim 
of plaintifï that the assessment is void. I will consider first the claim 
that it is void because the board did not follow the statute. As I 
make it, there are three particulars in which it is claimed that the 
board did not so do. As stated, plaintifï's property is a physical and 
organic unit covering 13. states. That which was assessable by the 
board was not that part of this unit which is in this state but that part 
of the intangible part thereof located therein, which I designate as its 
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franchise therein. The method by which it valued and assessed it was 
this : It apportioned to this state a part of the total value of the 
whole unit and then deducted therefrom the assessed value of that 
part of its tangible property in this state, assessed by the Railroad Com- 
mission, another body, whose function it is to assess it. The balance 
it fixed as the value of that part of plaintifï's franchise in this state 
and is the assessment complained of. The apportionment of a part 
of the total value to this state was not made on a mileage basis. 
Roughly speaking, the Kentucky mileage is in round numbers 25 per 
cent, of the total mileage. It apportioned, according to the présenta- 
tion before me, 35 per cent, thereof, or 10 per cent, more than the 
mileage proportion. It obtained this percentage by averaging the 
gross receipts proportion and the net income proportion, as it deter- 
mined them to be, respectively, with the mileage proportion. The 
plaintiff claims that this method was not in accordance with the stat- 
ute. Its claim is that the board before apportioning to this state any 
part of the total value should bave deducted therefrom the value of 
plaintifï's tangible property evefywhere, i. e., in this state and else- 
where, then apportioned to this state a part of this balance, and that 
it should hâve made this apportionment on a mileage basis. There 
were therefore, according to plaintiff, two particulars in which the 
board did not f ollow the statute in the method which it pursued in 
making the assessment. One was in not first deducting f rom the total 
value the value of ail the tangible property. And the other was in 
not apportioning what was apportioned to this state on a mileage basis. 
The other particular in which it is claimed the board did not follow 
the statute has to do with the hearing thereby provided. 

To fully appreciate thèse claims of plaintiff and to dispose of them 
correctly, a gênerai survey of the statutory provisions under which the 
board acted will be helpful. They are, as heretofore stated, sections 
4077 to 4081, inclusive, and 4083, Kentucky Statutes. Such a survey 
will bring out a number of imperfections therein and show that it is 
a rather crude pièce of législation. It originated at the first session 
of the Législature held after the adoption of the présent Constitution. 
Certain sections of that Constitution had provided, with a note of em- 
phasis, that taxes should be unif orm on ail property in the state ; that 
ail property not thereby specifically exempted should be assessed for 
taxation at its fair cash value, estimated at the price it would bring 
at a fair voluntary sale ; that ail property, whether owned by natural 
persons or corporations, should bë taxed in proportion to its value; 
and that ail corporate property should' pay the same rate of taxation 
paid by individual property. In compliance with thèse provisions^ an 
act entitled "An act in relation to revenue and taxation" was passée! 
at that session of the Législature and becàme. law November 11, 1892. 
The first five and the seventh sections of article 3 thereof are, with 
the exception of certain changes made by subséquent amendments, to 
some of which référence will be made, the same as the sections of 
the Kentucky Statutes above referred to. Section 4083 relates to the 
matter of the hearing and will be passed by for the time being. 

Section 4077 provided for the payment annually by 18 enumerated 
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corporations, companies, or associations, of which "every railroad Com- 
pany or corporation" is the first namecl, and "every lilce company, cor- 
poration or association, also every other corporation, company or as- 
sociation, having or exercising any spécial or exclusive privilège or 
franchise not allowed by lavv to natural persons, or performing any 
public service," of a tax on its franchise, to the state and to the sub- 
ordinate jurisdiction in which it may be exercised, in addition to the 
other taxes imposed on it by law, and for the fixing and apportionment 
to the subordinate jurisdiction of the value of such franchise by the 
Auditor, Treasurer, and Secretary of State, who were constituted a 
Board of Valuation and Assessment for that purpose. 

The Court of Appeals of Kentucky has held the following com- 
panies, not amongst those enumerated, to be covered by the gênerai 
language used, to wit, race track, tank car, and refrigerator car com- 
panies. Latonia A. & S. Association v. Donnelly, 106 Ky. 325, 50 S. 
W. 251 ; Louisville Tank Line Co. v. Commonwealth, 123 Ky. 81, 93 
S. W. 635 ; Morrell Refrigerator Car Co. v. Commonwealth, 128 Ky. 
447, 108 S. W. 926. 

It has held the following companies not to be covered thereby, to 
wit, ordinary business corporations, insurance companies, and title 
companies. Louisville Tobacco Warehouse Co. v. Commonwealth, 106 
Ky. 165, 49 S. W. 1069, 57 L. R. A. 33 ; iEtna Life Insurance Co. v. 
Coulter, 115 Kv. 787, 74 S. W. 1050; Fidelity & Casualty Co. v. 
Coulter, 115 Ky. 805, 74 S. W. 1053; Hager v. Louisville Title Co. 
(Ky.) 85 S. W. 182. 

As to the companies covered by the section, those enumerated and 
those held by the Court of Appeals to be within the gênerai language 
used, it is to be noted that ail of them except one conduct and operate 
their business along fixed and definite lines. The one that does not so 
operate and conduct its business is a guaranty or security company. 
The lines of a number of those who so operate and conduct their 
business are limited to this state, and most of thèse usually, if not al- 
ways, to a single subordinate jurisdiction therein. They are gas, wa- 
ter, Street railroad, electric power, turnpike, and race track companies. 
The lines of most of them cover other states as well as this state. 
They are a railroad, ferry, bridge, express, telegraph, press dispatch, 
téléphone, palace car, dining car, sleeping car, chair car, tank car, and 
refrigerator car companies. Of thèse a ferry company and a bridge 
company are limited to only one other state. The properties of a rail- 
road company, bridge, telegraph, and téléphone companies constitute 
physical and organic units ; those of the other companies organic units 
only. Thèse companies may be placed in three classes, to wit, compa- 
nies which operate and conduct their business wholly in this state, 
companies which operate and conduct their business partly in this 
state and partly elsewhere, and companies which operate and con- 
duct their business wholly elsewhere. So far as the first two classes 
are concerned, it is immaterial where they were organized. It is 
sufïîcient that they wholly or partly operate and conduct their busi- 
ness in this state. So far as the last class is concerned, it is essen- 
tial that they be organized in this state; for, as they operate and 
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■conduct their business whoUy elsewhere, there is no other basis of 
jurisdiction. Each of thèse three classes of companies may be sub- 
divided into companies which operate and conduct their business along 
definite and fîxed Hnes and those which do not. But it is not material 
to note this except in case of the second class, i. e., companies which 
operate and conduct their business partly in this state and partly 
elsewhere. 

Section 4078 provides for ail the companies covered by section 4077 
making and delivering to the Auditor a statement as to certain enumer- 
ated facts essential to enable thè board to fix the value of the fran- 
chise which it is required to assess. The facts as to which they are 
required to make statement are as f oUows, to wit : Name and principal 
place of business ; kind of business ; amount of capital stock, pre- 
f erred and common ; number of shares of each amount of stock paid 
up, par and real value thereof ; highest price at which such stock was 
sold at a bona fide sale within 12 months next before the 30th of June 
of the year in which the statement is made ; amount of surplus f unds 
and undivided profits, and ail other assets; total amount of indebted- 
ness as principal ; amount of gross or net earnings or income, includ- 
ing interest on investments and incomes from ail other sources for 
12 months next preceding the 30th of June of the year in which the 
statement is made ; amount and kind of tangible property in this state, 
and where situated, assessed, or liable to assessment in this state; 
and fair cash value thereof estimated at price it would bring at a fair 
voluntary sale. It provides further that they shall make a statement 
as "to such other facts as the Auditor may require." 

Section 4079 is twofold in character. It consists of three sentences. 
The last sentence is divided into two parts by the word "provided," 
which seems to hâve been used without significance. The first two 
sentences and the first part of the last sentence relate to the statement 
which is the subject-mattev of section 4078. Each of the first two 
sentences provide for its covering additional facts. The first sentence 
is in thèse words: 

"Wliere the line or Unes of any sueli corporation, company or association 
extend beyond the limlts of the state or couuty, the statement shall. in addi- 
tion to the other facts heretofore required, show the length of entire Unes 
operated, owned, leased or controUed in this state, and in each county, incor- 
poratod city, town or taxing district, and the entire Une operated, controUed, 
leased or owned elsewhere." 

This sentence bas application to the first two classes of companies 
of the three into which I bave divided the companies covered by sec- 
tion 4077, to wit, those which operate and conduct their business 
wholly in this state and those which so do partly in this state and part- 
ly elsewhere. It does not bave application to ail the companies in those 
two classes. It has apphcation to those only of the first class which 
operate and conduct their business along definite and fixed Unes, 
where the lines extend beyond the limits of one county and to those 
only of the second class which so do along such lines. It requires 
the companies to which it has application to make statement as to the 
additional facts therein referred to. 
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The second sentence is in thèse words, to wit: 

"If tlie corporation, company or association be organized under the laws of 
any other state or governinent or organized and incorporated lu ttils state, 
but operating and couductlng its business in other states as well as in thls 
state, the statement shall sliow the following facts in addition to the facts 
herelnbeforQ required : the gross and net income or earnings received in this 
state and ont of this state, on business done in this state, * * * and else- 
where during the twelve months next before the thirtieth day of June of the 
year in which this assessment is required to be made." 

This sentence, too, Uke the first, requires the companies to which it 
has apphcation to make statement as to certain additional facts. Lit- 
erally it may be said that it has application to ail companies of the 
second class, i. e., which operate and conduct their business in this state 
and elsewhere. Literally also the place of organization has something 
to do with distinguishing the companies to which this statement applies. 
But, as it covers companies organized both in this state and elsewhere, 
i. e., ail possible places of organization, it is apparent that so much of 
the sentence is without significance and mère surplusage. And though 
the letter of the sentence makes it applicable to ail companies of the 
second class, it is clear that it has application to only such of those 
companies as do not operate and conduct their business along definite 
and fixed lines. The frrst sentence of the section provides as to what 
additional facts such of those companies as so do along such lines 
shall make statement ; and, as we proceed, an additional considération 
wiU be noted which makes it conclusive that it was not intended that 
it should hâve application to such of those companies as operate and 
conduct their business along definite and fixed lines. 

The first part of the third sentence of section 4079 permits the 
board to excuse a statement as to any of the facts required, where it 
is impossible to make a correct statement as to it, or it will not afiford 
valuable information in determining the value of the franchise to be 
taxed. 

The last part of the third sentence of section 4079, section 4080.. 
and section 4081 are alike, in that each has to do with prescribing a 
method or methods for fixing the value of the franchise of companies 
covered by section 4077 to be followed by the board. In so far as the 
methods thus prescribed apply, the board is limited to them. It can- 
not do otherwise than follow them. Together they prescribe four 
methods — section 4079 one, section 4080 one, and section 4081 two. 
Literally section 4080 prescribes two, but they are alternative methods 
applicable to the same companies; but the Court of Appeals, in the 
case of James v. American Surety Company, 133 Ky. 313, 117 S. W. 
411, has held that they prescribe but one method. Originally section 
4081 prescribed but one method. The other or fourth and last method 
was prescribed March 15, 1906 (Laws 1906, c. 22), when the whole act 
on the subject of revenue and taxation was re-enacted with certain 
changes. Theretofore no method had been prescribed for assessing the 
franchise of companies of the third class, covered by section 4077, to 
wit, companies which operate and conduct their business whoUy else- 
where, but hâve been organized in this state. The method so pre- 
scribed is applicable to those companies, and it is not important to set 
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forth in détail tliat method. Our attention will be liniited to tlie first, 
second, and third methods, prescribed respectively in tlie last part of 
tlie third sentence of section 4079, section 4080, and section 4081. The 
last part of the third sentence of section 4079 is the same as it was 
when originally enacted in 1892 (Laws 1891-92-93, c. 103). It is in 
thèse words : 

"ïhat siiid board, from sald statement, and from sucli other évidence as it 
may hâve, if such corporation, couii)any or association be organized uuder tlie 
la\\s of this State, shall fix the value of the capital stock of the corporation, 
Company or association, as provided in t]ie next succeeding section, and from 
the amonnt thns fixed shall deduct the assessed value of ail tangible property 
assessed in this state, or in the counties where situated. The remainder tlms 
found shall be the -^-alue of its corporate franchise subject to taxation as 
aforesaid." 

[11] Literally the application of the method so prescribed is not de- 
termined by the classification I hâve made of the companies covered 
by section 4077, but by the place of organization, which is not a fea- 
ture of that classification. So considered, i. e., literally, it applies only 
to companies organized in this state and to ail companies so organized. 
But it cannot hâve application to ail companies so organized because 
to so construe it would render it unconstitutional. . The first step in the 
method is to fix the value of the capital stock of the company. The 
words, "capital stock," as used.in this and the other sections of the stat- 
utory provisions under considération, hâve been construed to mean 
the entire property of the company, tangible and intangible, and when 
used in the course of this opinion that is the sensé în which they are 
iised. In case then of a company organized in this state, but owning 
property elsewhere, this property would be included in fixing the value 
of the capital stock, and, as the next and only other step is to deduct 
the assessed value of the tangible property in this state, the balance to 
be the value of the franchise, the assessment thereof would include 
the property elsewhere. Such an assessment would deprive the com- 
pany of its property without due process of law and hence would be 
unconstitutional. The Court of Appeals of Kentucky upheld an assess- 
ment of such a company, where this method had been applied, in the 
case of Louisville & Jeffersonville Ferry Company v. Com., 108 Ky. 
717, 57 S. W. 624, 626. The company there was a Kentucky corpora- 
tion operating a ferry between Kentucky and Indiana and owning a 
ferry franchise in both states. The ferry franchise in Indiana, was 
included in the assessment. On appeal to the Suprême Court of the 
United States, it held that the assessment was invalid and reversed 
the judgment of the lower court. Louisville & Jefïersonville Ferry 
Co. v. Com., 188 U. S. 385, 23 Sup. Ct. 463, 47 L. Ed. 513. The letter 
of this portion of section 4079 would include ail companies of the 
third class, i. e., which operate and conduct their business wholly else- 
where, but are organized in this state, like the Southern Pacific Rail- 
way Company. If, then, this method is limited to companies organized 
in this state, to render it constitutional, it must be. limited further to 
such of those companies as operate and conduct their business and 
hâve their property wholly in this state, i. e., to ail companies of the 
first class organized in this state. Under this construction it bas no 
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application to companies organized elsewhere who aiso operate and 
conduct tlieir business and hâve their property wholly in this state, and, 
as we shall see, the other two methods hâve no application to them, 
no method has been prescribed for assessing their franchise. And ei- 
ther this position will hâve to be taken, or the words as to organization 
in this state will hâve to be disregarded, and so niuch of section 4079 
construed to bave application to ail companies of the first class, i. e., 
which operate and conduct their business and hâve their property 
wholly in this state. 

Section 4080 prescribed the second method. As originally enacted 
it was as foUows, to wit: 

"If the corporation, Company or association be orsanized under the laws of 
any other state or government, exce])t as provided lu the next section, tlie 
lioard shall iix the value of the capital stock as hereiubefore provided and 
will détermine froni the amount of the sross recoipts of such corporation, Com- 
pany or association in this state and elsewhere the proportion which the gross 
recelpts in this state, withln twelve nionths next hcfore the fifteenth of Sep- 
tember of the year in which the assessment was uiade, bears to the entire 
gross receipts of the company, the sanie proportion of the value of the entire 
capital stock, less the assessed value of the tangible property assessed, or lia- 
ble to assessment, in this state, shall be the correst value of the corporate 
franchise of such corporation, company or association for taxation in this 
state." 

It was amended by the revision act of March 15, 1906, hereinbefore 
referred to, and, as amended and as it now is, it is as foUows, to wit : 

"If the corporation, company or association be organized under the laws of 
any other state or governnient, except as provided in the next section, the 
board shall flx the capital stock iu this state by ca])italizing the net income 
derived in this state, or it shall fix the capital stock as hereinbefore provided, 
and will détermine from the amount of the gross recelpts of such corpora- 
tion, company or association in this state and elsewhere, the proportion which 
the gross receipts of this state, withln the twelve montlis next before the 
thirtieth day of June of the year In which the assessments were made, bears 
to the entire gross receipts of the company, the same proportion of the value 
of the entire capital stock or the capitalizing of the net earnlngs In this state, 
less the assessed value of the tangible property assessed, or liable to assess- 
ment, in this state, shall be the correct value of tlie corporate franchise of 
such corporation, company or association for taxation iu this state." 

This section as originally and as amended is like so much of section 
4079 as prescribes the first method in that according to its letter the 
place of organization has to do with determining the companies to 
which it is applicable. It, however, is not the sole factor in so deter- 
mining. The character of the method prescribed shows that it has ap- 
plication only to companies of the second class, i. e., companies which 
operate and conduct their business partly in this state and partly else- 
where, and, in view of the third method prescribed by section 4081, it 
must be held to hâve application to such companies only as do not so 
do along definite and fixed lines. If then the placé of organization 
is a factor in determining the companies to which it has application, 
no method has been prescribed for assessing the franchise of compa- 
nies of the second class which do not operate and conduct their busi- 
ness along definite and fixed lines and which bave been organized in 
this state. That the intention was that this method should hâve ap- 
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plication to companies organized in this state as well as those organ- 
ized elsewhere is to be inferred from the fact that the second sen- 
tence of section 4079, whicli provides for the statement to be filed by 
the companies to which it applies, containing certain facts in addition 
to those set forth in section 4078, and which information is essential 
to enable the second method to be appUed and was enacted for that 
purpose, is not limited to companies organized elsewhere than in this 
State, but covers those organized in this state as well as those organized 
elsewhere. This second method then should be construed as applica- 
ble to ail companies of the second class who do not operate and con- 
duct their business along definite and fixed lines, without référence to 
whether they were organized elsewhere or in this state or it bas to 
be accepted that no method has been prescribed for assessing the 
franchise of such of those companies as hâve been organized in this 
state. 

As originally enacted, the section treated the property of the com- 
panies to which it had application as a unit and provided for an appor- 
tionment of a part thereof to this state on a gross receipts basis, i. e., 
of the same proportion of the value of the capital stock which the gross 
receipts in this state is of the whole gross receipts. In the case of 
Hager v. American Surety Co., 121 Ky. 791, 90 S. W. 550, it was 
held that the board in assessing the franchise of a company to which 
section 4080 applied was restricted to this method and had no right 
to treat the part of the franchise in this state as an independent whole 
in itself and fix its value by a capitalization of the net earnings in this 
state. This was the occasion of the change in section 4080 made by 
the revision act of March 15, 1906. According to the section as 
changed, what was donc was to prescribe an additional method and to 
give the board the right to choose between them. This at least was 
the letter of the change. And the alternative method which it pre- 
scribed was to treat the part of the franchise in this state as an inde- 
pendent whole in itself and fix its value by a capitalization of the net 
earnings therein. The Court of Appeals, however, as heretofore 
stated, in the Kentucky Refining Company Case, held that the Légis- 
lature did not so intend, but intended that both methods should be used 
at the same time and that to make the letter conform to such intent 
the word "and" should be substituted for the word "or." The two 
methods are opposites. By the original method the part was to be 
treated as a part of a larger whole, and by the new method it was to be 
treated as an independent whole in itself. According to this construc- 
tion, therefore, we hâve what may be characterized as an enforced 
"harmony of opposites." The décision is bottomed on the idea that 
the Législature in empowering a tribunal to assess property must pre- 
scribe the method by which it is to value it. Of course, if this is so, 
it has no power to leave to that body the discrétion of making a choice 
between two alternative methods. But I submit that this idea is not 
Sound. The Législature does not hâve to prescribe the method by 
which such a tribunal is to value the property which it is its duty to 
assess. It can leave to it the matter of adopting a reasonable or suit- 
able method. The authorities relied on as supporting the position do 
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not, in my opinion, do so. It is against the position that the statute 
does not, as we shall see, prescribe the method of valuing the capital 
stock, the first step in each of the three methods, and it has been recog- 
nized by the Court of Appeals from the beginning of this législation 
that the board has the right to choose between two methods of so val- 
uing, i. e., the stock and bond and the capitalization methods. The 
later décision in the case of Southern Pacific Ry. Co. v. Conimon- 
wealth, 134 Ky. 410, 120 S. W. 309, is against it. It was there held 
as to a Company of the third class, i. e., organized in this state, but 
operating and conducting its business wholly elsewhere prior to March 
15, 1906, when no method had been prescribed for assessing the fra.n- 
chise , in this state of such a company, that the board had the power 
to assess it and to adopt a reasonable and suitable method for so doing. 
There was theref ore no reason for holding that the Législature did 
not mean what it said and to leave it to thé board to adopt whichever 
method was most advantageous to the state. 

Section 4081 prescribes the third method with which we hâve to do 
in this case. As originally enacted, it is in thèse words, to wit: 

"If the corporation organized uuder tlie laws of this state or somé otlier 
•state or governmeut be a rallroaù, telegraph, téléphone, express, sleeping, din- 
ing, palace or chair car company, the Unes of which exteud bej'ond the limits 
of this state, the said hoard will fix the value of the capital stock as herein- 
hefore provided, and that proportion of the value of the capital stock, which 
the length of the Unes operated, owned, leased or eontroUed in this state bears 
to the Unes owiunl, leased or controlled in this state and elsewhere, shall be 
the value of the corporate franchise of such corporation llalile for taxation in 
this state; and such corporate franchise shall be liable for taxation In each 
county, incorporatcd clty, town or district tlirougii, or iiïto which. such Unes 
pass or are operated, in the same proportion that the length of the Une in such 
county, City, town or district bears to the whole leugtli of Unes in the state, 
less tlie value oï any tangible projierty assessed or liable to assessment in any 
such county, eity, town or taxlng district." 

The section has been amended twice since its original enactment, 
The first amendment was made at the same session of the Législature, 
near its close, it being a long one, i. e., June 9, 1893 (Laws 1891-92-93, 
c. 217). It consisted simply in inserting the words "considered in fix- 
ing" between the words "shall be" and "the value of the corporate 
franchise," so that it provided, instead of as originally, that the part 
apportioned to this state should be the value of the franchise in this 
state, that it should be considered in fixing such value. The other 
amendment was by the revision act of Alarch 15, 1906. It omitted the 
concluding clause, to wit, "less the value of any tangible property as- 
sessed, or liable to assessment, in any such county, city, town or taxing 
district," and added two other clauses. One was the words "or a cor- 
poration performing any other public service" inserted after the words 
"chair car company," the last of the eight companies enumerated 
therein, so that it would not be limited thereto. The other prescribed 
the fourth method of assessment hereinbefore referred to applicable to 
companies organized under the laws of this state which operate and 
conduct their business along definite and fixed lines entirely elsewhere. 
As thus changed, and as it was at the time when the assessment com- 
plained of was made, the section was as follows, to wit : 
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"If the corporation organized under the laws of tbis state, or some other 
State or government be a railroad, telegraph, téléphone, express, sleeping, dln- 
ing, palace or chair car company or a corporation perfoïming any other pub- 
lic service, the lines of which extend beyond the liniits of tiie state, the said 
board will fix the value of the capital stock as hereinbefore provided, and that 
proportion of the value of the capital stock which the length of the lines op- 
erated, owned, leased, or controUed in this state, bears to the total length of 
the lines owned, leased or controUed in this state and elsewhere, shall be con- 
sldered in fixiug the value of the corporate franchise of such corporation lia- 
ble for taxation in this state ; and such corporate franchise shall be liable to 
taxation in eaeh county, incorporated city, town or district through or into 
which such lines pass, or are operated, in the same proportion that the length 
of the Une in such county, city, town or district bears to the whole length of 
lines in this state; but if any such railroad or other corporation organized 
under the laws of this state hâve ail of its lines outslde of this state, the said 
board shall fix the value of its entire capital stock as hereinbefore provided, 
and apportioned to this state for taxation therein the proper proportion and 
not less than one per cent, of its said capital stock, and the amount so appor- 
tioned shall be the value of its intangible property, including its corporate 
franchise, stocks, bonds, séeurities and choses in action, subject to taxation in 
this state and in the county, city, town and district where its principal place 
of business in this state may be located." 

In determining the companies to which this method has apphcation 
hère, as in the case of the other two methods, apparently the placé 
of their organization is a factor. But as hère the language used cov- 
ers both this state and elsewhere as places of organization, there can 
be no question that, however it may be as to thè other two methods, 
the place of organization is not a determining factor as to the applica- 
tion of the third method. As originally enacted, it applied to such of 
the companies of the second class as were enumerated, being eight in 
number, which companies operate and conduct their business both in 
this state and elsewhere along definite and fixed lines. By the amend- 
ment of March 15, 1906, the section was changed so as to make the 
third method applicable to ail such companies as performed any oth- 
er public service than that performed by the eight enumerated com- 
panies. 

It is clear then that down to the revision act of March 15, 1906, no 
method was prescribed for assessing the franchise in this state of 
certain of the companies covered by section 4077. This was the case 
of ail companies of the third class, i. e., companies organized in this 
state and operating and conducting their business wholly elsewhere. 
It was the case as to ail companies of the second class, i. e., companies 
operating and conducting their business partly in this state and partly 
elsewhere along definite and fixed lines not included by the eight 
companies enumerated in section 4081. This was the case as to ail 
bridge and ferry companies so operating and conducting their business. 
And it is now the case as to ail such companies not included by those 
eight companies or performing any other public service. It is now 
and always has been the case as to companies of the first class, that 
is, companies which operate and conduct their business wholly in this 
state but organized elsewhere, if that portion of section 4079 prescrib- 
ing the first method limits it to such companies as hâve been organized 
in this state, and, as to companies of the second class, i. e., companies 
which operate and conduct their business partly "in this state and part- 
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ly elsewhere, but not along definite and fixed lines, but organized in 
this State, if section 4080 prescribing the second method limits it to 
such companies as hâve been organized elsewhere. The Court of Ap- 
peals has had to deal with the question as to how companies covered 
by section 4077, as to which no method of assessment was so pre- 
scribed, should be assessed. It had to deal with it in the Southern 
Pacific Railroad Company Case, hereinbefore referred to, and I hâve 
indicated how it dealt with the question there. The case was decided 
after March 15, 1906, when the act prescribing a method for such 
cases became the law, but it involved years prior thereto. That court 
had to deal with it in the case of Morrell Ref rigerator Car Co. v. Com- 
monwealth, 128 Ky. 447, 108 S. W. 926. The company there involved 
was a refrigerator car company which operated and conducted its 
business partly in this state and partly elsewhere along definite and 
fixed lines, but which was not one of the eight companies enumerated 
in section 4081 and was not regarded as performing a public service. 
It was not dealt with as it was in the subséquent Southern Pacific Rail- 
road Co. Case, but section 4081 was construed to apply not only to 
the companies covered by its language, but ail companies like those 
enumerated, and hence that that method was applicable to it. The ear- 
lier case of Louisville Tank Line Co. v. Commonwealth, 123 Ky. 81, 93 
S. W. 635, involved the question; but it does not seem to hâve been 
raised there. 

The true view of the matter seems to me to be this: Section 4077 
■expressly provides that ail the companies covered by it shall pay a 
franchise tax and empowers the board to make the assessment. The 
fact that no method has been prescribed for making the assessment of 
any company does not relieve it from assessment and from the tax. 
There is simply no method of assessment prescribed. This leaves the 
matter so that the board can adopt a reasonable method. And it 
should be taken that the Législature so intended. And a reasonable 
method is one similar to that prescribed in analogous cases, if there 
are such, and, if not, such as is reasonable under the circumstances. 
A similar line of reasoning was taken by me in the field of fédéral 
jurisdiction in the case of Kentucky Coal Lands Co. v. Minerai De- 
velopment Co. (C. C.) 191 Fed. 899. The first sentence of the first 
section of the jurisdictional acts of 1887 and 1888 (Acts March 3, 
1887, c. 373, 24 Stat. 552 and Act Aug. 13, 1888, c. 866, 25 Stat. 433 
[U. S. Comp. St. 1901, p. 508]) confers essential jurisdiction on the 
Circuit Courts of the United States in certain cases. The middie 
clause of the second section thereof — the venue clause — distributes 
that jurisdiction amongst those courts. It does not distribute ail of 
it. It leaves a portion thereof undistributed, such as suits against 
aliens and suits of a local nature. I there pointed out that the fact that 
a portion of such jurisdiction so conferred was not distributed did not 
deprive the Circuit Courts of jurisdiction thereof. The sole effect of 
its not being distributed was that it must be treated as distributed 
along reasonable lines. 

If then this position is sound and the first method of assessment 
is to be confined to companies organized under the laws of this state 
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in accordance with the letter of section 4079, so that no method is 
prescribed for assessing companies organized under the laws of otlier 
States which operate and conduct their business and hâve their prop- 
erty whoUy in this state, it should be taken that the board bas the right 
to adopt a reasonable method and a reasonable method is that pre- 
scribed in section 4079, as it is an analogous case. And if the second 
method is to be restricted to companies organized under the laws of 
other States in accordance with the letter of section 4080, so that no 
method is prescribed for assessing companies which operate and con- 
duct their business partly in this state and partly out of it, but not 
on definite and fixed lines, the same course is to be pursued. 

So much then as to the methods of assessment prescribed, their ap- 
plicability, and the course to be pursued where no applicable method 
has been prescribed. It is now in order to consider the methods them- 
selves. 

The first step in the first, second, and third methods is exactly the 
same. It is to fix the value of the capital stock of the company. It is 
not important to deal with the method of fixing such value. It is suffi- 
cient to note that the statute prescribes none. It is true that section 4079 
says that the board shall fix it "as provided in the next succeeding sec- 
tion." But the next succeeding section, to wit, section 4080, provides 
that the board, if it adopts the third method, shall fix it "as hereinbe- 
fore provided." Thèse two clauses cancel each other and leave no 
method prescribed. So section 4081 says that it shall fix the value of 
capital stock "as hereinbefore provided." But as there is no prior 
provision on this subject, this clause is also without meaning. The 
board therefore, in taking this first step in thèse three methods, is left 
to adopt a reasonable method of fixing such value. After the taking 
of this first step, the three methods part company. According to the 
first method, the next step is to deduct f rom the valuation so fixed the 
assessed value of the entire tangible property which is ail in this state. 
The provision then is that the remainder thus found shall be the value 
of the company's franchise. This method, therefore, consists of but 
two steps, fixing the value of the entire property and deducting the 
assessed value of the entire tangible property. By it the board does 
not directly fix the value of the franchise. That results automatically 
from the taking of thèse two steps. 

The several steps of the original second and the third methods are 
alike, in that neither consists of a déduction of tangible property, like 
the second step in the first method, but of an apportionment of the val- 
ue of the entire property. They dififer from each other in the manner of 
apportionment which is prescribed. The apportionment in the original 
second method is on a gross receipts basis, and that in the third method 
on a mileage basis. In the nature of things the apportionment in the 
original second method cannot be on a mileage basis, because the com- 
panies to which it is applicable do not operate and conduct their busi- 
ness on definite and fixed lines. According to it the ratio of the gross 
receipts in this state to the total receipts détermines what part of the 
total value shall be apportioned to this state and that absolutely so. 

The third and last step in the original second method is to deduct 
209 F.— 27 
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from the part of the total value thus apportioned to this state the as- 
sessed value of the tangible property in this state. The balance is to be 
taken as the value of the franchise therein. This method, therefore, 
consists of three distinct steps — valuation of the entire property in and 
out of this state, apportionment of a part of such valuation to this state 
on a gross receipts basis, and a déduction from such part of the assessed 
value of the tangible property in this state. By it, too, the value of the 
franchise in this state is not fîxed directly by the board. It results 
automatically from the taking of thèse three steps. The act of March 
15, 1906, treating it as prescribing an alternative method for fixing the 
value of the franchise of such companies in this state, made a radical 
departure from the original method applicable to such companies and 
introduced an entirely new thought into the methods of fixing the value 
of the franchise in this state of companies which operate and conduct 
their business partly in and partly out of the state. The old thought 
was that it could only be done by the apportioning a part of the total 
value of the franchise of such companies to this state. The new 
thought so introduced was to disregard the whole and treat the part 
in Kentucky independently thereof, as if it were the whole. The al- 
ternative method provided by the act of March 15, 1906, applicable 
to companies covered by section 4080, therefore, included no valua- 
tion of the whole and apportioning of a part thereof to this state. It 
called for two steps only. The first was a valuation of the part of the 
whole in this state, as if it were the whole, and the second was a dé- 
duction therefrom of the assessed value of the tangible property in 
this state. It had a novel f eature further, in that a method of assess- 
ing the value of such part was prescribed, to wit, the capitalization of 
the net earnings in this state. Hère, too, the value of the franchise 
in this state is not fixed directly by the board, but results automatically 
from the taking of thèse two steps. It is substantially like the first 
method. Each consists of two steps. In each the first step consists in 
the valuation of the entire property in Kentucky, and the second in 
deducting the assessed value of the tangible property in this state. 
They differ only in one particular. In the first method the board is 
not limited as to how it shall value the entire property in this state, 
whereas in this alternative method so prescribed it is limited to a cap- 
italization of the net earnings in this state. I will not undertake to de- 
scribe in détail the process under the construction of section 4080 as 
amended in the Kentucky Refining Company Case. I find it difficult 
to do so and it is not important. This complètes our gênerai survey 
of sections 4077 to 4081, inclusive, and of any detailed référence to 
sections 4077 to 4080. 

We come now to a further detailed considération of section 4081, 
in so far as it relates to the third method, which is the one involved 
hère, as plaintiff is a railroad company, whose line extends beyond 
the limits of this state, and hence is one of the eight companies enu- 
merated therein to which that method is applicable, with a view of 
determining whether plaintiff's contention in regard to that method 
and as to the two particulars in which the board failed to follow it is 
Sound. And first as to its contention that the second step in the meth- 
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od is a déduction of the value of the entire tangible property both in 
and out of this state: This should be first viewed, as it would hâve 
to be under the section as it was originally before the changes intro- 
duced by the amendment of June 9, 1893, and the re-enactment of 
March 15, 1906, and then the effect of those changes should be con- 
sidered. As already stated, the first step then, as now, consisted of the 
fixing of the value of the capital stock. As to this there is no dis- 
pute. According to plaintiff's contention, this step is followed by two 
others, the taking of which results automatically in fixing the value of 
its franchise in this state. The second step consists of a déduction, 
to wit, of the value of the entire tangible property, both in and out 
of this state, and the third and last step of an apportionment to this 
state bf a part of the remainder left after making the déduction and 
that on a strictly mileage basis. But if such are the second and third 
steps of the third method, they are to be found elsewhere than in 
the letter of section 4081. The letter thereof provides for no such 
steps. The second step which its letter calls for is not a déduction but 
an apportionment. The apportionment which it calls for is of a part 
of the total value on a mileage basis. And this is the only other step 
which it calls for. It then provides that the part so apportioned to 
this state shall be the value of the franchise in this state and that it 
shall be liable to taxation in the several subordinate jurisdictions in 
which it is located on a mileage basis less the tangible property therein. 
It is in this connection only that any référence is made to a déduction 
of the tangible property, and hère it bas référence solely to the tangible 
property in this state. It is évident that the provision as to a déduction 
was misplaced. According to the letter of the section, the part of the 
total value apportioned to this state on a mileage basis was the value of 
the franchise in this state. But as the total value included both tangi- 
ble and intangible property, the part so apportioned to this state would 
be not merely the value of the intangible property, but both the tan- 
gible and intangible property therein. If such apportionment vvere to 
be taken as the value of the intangible property in this state, then the 
companies to which the method was applied would bave to pay a dou- 
ble tax to the state on its tangible property — on it as such and on it as 
included in this apportionment. But the Législature could not hâve so 
intended. The section was so worded that they would not hâve to pay 
a double tax thereon to the subordinate jurisdictions, and it was as 
little intended that it should pay a double tax thereon to the state. 
Had the provision as to déduction been inserted, instead of at the close 
of the section, just after the provision as to the apportionment of a 
part of the total valuation to this state, and the requirement been that 
it should be made from the part so apportioned and that the balance 
should be apportioned amongst the subordinate jurisdictions, then 
there would bave been nothing in the letter of the section favoring pay- 
ment of double taxes on the tangible property in this state. It should 
therefore be taken that the intent vi'as that the déduction should be 
made from the part apportioned to the state and not from the parts 
apportioned to the subordinate jurisdictions. 

By this time one bas become used to imperfections in this legisla- 



420 209 FEDERAL KBPORTEB 

tion. We hâve found that it uses the word "provided" without signifi- 
cance; that the apphcation of the first method has to be hniited to 
companies which operate and conduct their business and hâve their 
property wholly in this state to render it constitutional ; that it thinks 
that the place of organization of the companies is of significance in 
determining the apphcation of the three methods wdiich it provides, 
vvhen it is not; and that it thinks that it has provided a method of 
valuing the capital stock and that it has prescribed a method for as- 
sessing the franchise of ail companies covered by section 4077, when 
it has done neither. He is not, therefore, surprised when he comes 
across such an imperfection hère. In the case of Southern Ry. Co. 
V. Coulter, 113 Ky. 657, 68 S. W. 873, the railroad companies of the 
state were willing to concède that the assessed value of the tangible 
property in this state should be deducted from the part apportioned 
thereto, before an apportionment amongst the subordinate jurisdic- 
tions, and claimed that by virtue of the provisions as to deducting 
same after such apportionment from the parts so apportioned that 
they were entitled to hâve same deducted again. Thereby they would 
get a double, déduction, and in this way get back the taxes which they 
were bound to pay on their tangible property as such. But the Court 
of Appeals could not see it that way. 

There is therefore absolutely nothing in section 4081 that allows of 
a déduction of the valuation of the tangible property both in this state 
and out of it from the valuation of both tangible and intangible prop- 
erty everywhere and then an apportionment of a part of the balance 
to this state on a mileage or any other basis. The thought of the sec- 
tion must be taken to be that a part of the valuation of the entire 
property is first to be apportioned to this state, and that then the as- 
sessed value of the tangible property therein is to be deducted there- 
from. And to this conforms the thought of the companion sections. 
In none of the sections relating to the assessment of the franchises 
of companies covered by section 4077 is there the remotest référence 
to the déduction in any contingency of the value of the entire tangible 
property. In so far as any provision is made for a déduction, it is 
always a déduction of the assessed value of the tangible property in 
this state. There are two other provisions for a déduction besides 
that contained in section 4081, which it seems to me was misplaced. 
One is in section 4079 as a step in the first method thereby prescribed. 
And the other is in section 4080 as a step in the second method thereby 
prescribed. And in each case the déduction called for is the assessed 
value of the tangible property in this state. That may be said to be 
expected in connection with the first and alternative methods pre- 
scribed by the amendment of Mardi 15, 1906, to section 4080 because 
in each of them the valuation from which the déduction is to be made 
is the valuation of the entire property in this state. But such is not 
the case as to the original second method. There, as in the case of 
the third method involved hère, there is a valuation of the entire prop- 
erty in and out of the state and an apportionment to- this state on a 
gross receipt basis, and the reciuirement is not that the value of the 
tangible property both in and out of the state shall be first deducted. 
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and tlien an apportionment made, but that an apportionment shall be 
first made and then the assessed value of the property in this state 
shall be deducted. It is expressly provided that such shall be the 
method of procédure without any ambiguity. The statement provided 
for by section 4078 to be considered by the board in making the assess- 
ment calls for information as to the value of the tangible property, 
but it is limited to the assessed value of the tangible property in this 
state. There is not a word in the provisions in regard to this state- 
ment about any information being furnished as to the value of proper- 
ty elsewhere. 

Thus far I bave dealt with section 4081 as if it were now as it was 
when originally enacted. Do the changes subsequently made in it to 
any extent support plaintiff's contention? The change made by the 
amendment of June 9, 1893, bas no bearing on the question now under 
considération. It bas bearing on the other part of plaintiff's conten- 
tion, to wit, that the section requires the apportionment to the state to 
be on a mileage basis absolutely. When I come to take up that part 
of its contention, the effect of this change will be considered. By the 
change made by the act of March 15, 1906, the clause at the end of the 
section, relating to a déduction of the tangible property in each subor- 
dinate jurisdiction from the apportionment thereto, was omitted, and 
the section as it now stands contains no express provision for a dé- 
duction of the value of the tangible property at any stage of the pro- 
cess of assessment. As heretofore stated, the clause was improper at 
that place and had been the basis of a claim of a right to a double dé- 
duction of the assessed value of the tangible property. It was no 
doubt omitted for this reason. That it was not at the same time ex- 
pressly provided that the assessed value of the tangible property in 
this state should be deducted from the part of the total value appor- 
tioned thereto can be accounted for on no other ground than that it 
was thought to be clear that it was the thought of the section that such 
déduction should be made. 

It seems to me, therefore, that the idea that the statute, under which 
the board acted in making the assessment complained of , requires first 
a déduction of the total value of the entire tangible property from the 
total value of the entire property and then an apportionment, is utter- 
ly without warrant in the provisions thereof, and that there can be 
no doubt that what it contemplâtes is first an apportionment and then 
a déduction ; the déduction to be of the assessed value of the tangible 
property in this state. In other words, the thought of the statute is 
first apportionment and then déduction, and not iirst déduction and 
then apportionment; and that the déduction is of the assessed value 
of the tangible property in this state, and not of the value assessed or 
otherwise, of the entire tangible property in and ont of the state. 
There is but one possible ground, then, on which plaintiff's conten- 
tion in this particular can be upheld, and that is that it is essential to 
construe the section as providing first for a déduction of total value 
of entire tangible property from total value of entire property, and 
then an apportionment of a part of the balance to this state in order to 
keep it within constitutional limits. I hâve found it necessary to limit 
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that portion of section 4079 prescribing the first method to companies 
which operate and conduct their business and bave their entire prop- 
erty in tbis state in order to so keep it. And it may be necessary to so 
reshape section 4081 in order to keep it witbin constitutional Umits. 
How is it as to tbis? 

To answer tbe question we must equip ourselves with tbe thougbt 
of tbe Suprême Court of tbe United States on the matter of assessing 
for taxation in any given state the part of a unit covering several 
States in such state, as a part thereof. As heretofore indicated, such 
unit may be a pbysical and organic unit, as in case of the property of 
a railroad, telegrapb, or téléphone company, or merely an organic unit, 
as in case of an express company. The rules applicable to the assess- 
ment of such a part thereof, as a part, are precisely the same in both 
cases. That such part thereof can be valued as part of the whole, 
or, in other words, that it is not essential that it be valued without 
référence to the whole, as if it were itself the whole, is well settled. 
Such an assessment does not involve the assessment in the state of 
property lying outside of it. It is taken for granted that such part of 
such unit is always of more value regarded as a part than as itself an 
independent whole, and that theref ore the state gains by so doing ; and 
it is thougbt to be fair for the state to avail itself of such enhance- 
inent in value, for, as the parts in other states contribute to its value, 
so it contributes to their value. It is equally well settled that ordinari- 
ly, i. e., in the absence of spécial circumstances, such part thereof can 
and should be valued on a mileage basis, i. e., at such a proportion of 
the value of the whole unit as the mileage in the state bears to the 
total mileage. It is an exceptional case where the part is not to be so 
valued. In any given case nothing else appeariiig than the value of the 
whole and the proportionate mileage of the part the value of the part 
is to be taken as the same proportion of the value of the whole. In 
starting out then to value the part, the presumption is that such is its 
value, and such presumption is to be maintained until it is rebutted 
by the spécial circumstances or exceptional character of the particular 
case. In the case of State Railroad Tax Cases, 92 U. S. 608, 23 L. 
Kd. 663, where the apportionment involved was between subordinate 
jurisdictions in the same state, Mr. Justice Miller said : 

"It may well be doubted whetlier any better modo of determiiilug the value 
of that portion of the track withln any one county bus been clevisert thiui to 
ascertaln the value of the whole roa(l, and apportion tlie value withln the 
county by its relative leugth to the whole." 

In the case of Pittsburg, C, C. & St. L. R. R. Co. v. Backus, 154 
U. S. 421, 14 Sup. Ct. 1114, 38 L. Ed. 1031, Mr. Justice Brewer said: 

"It is ordinarily true that, when a railroad consista of a single continuons 
line, the value of one part is fairl.y estiuiated by taking that part of the value 
of the entire road which is measured by the proportion of the length of the 
particular part to that of the whole road. Tbis mode of division has beeu 
recognized by tbis court several times as eminently fair." 

And again in the case of Cleveland, C, C. & St. L. R. R. Co. v. 
Backus, 154 U. S. 439, 14 Sup. Ct. 1122, 38 h. Ed. 1041, he said that 
one of the questions therein was : 
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"If an assessing board, seeking to assess for purposes of taxation a part of 
a road wlthln a state, the other part of which is in an adjoining state, ascer- 
talns the value of the whole Une as a single property and then détermines the 
value of that within the state, upon the mileage basis, is that a valuation of 
property outside of the state, and must the assessing board, in order to keep 
within the limits of state jurisdiction, treat the part of the road within the 
state as an independent Hue, disconnected from the part without, and place 
npon that property only the value which can be given to it if operated sep- 
arately from the balance of the road?" 

In answer to this question, he said : 

"It is assunied that no spécial cireumstances exlst to distinguish between the 
conditions in the two states, sucli as terminal facilities of enormous value in 
one and not in another. With this assumption the first question must be an- 
swered in the négative. The true value of a line of rallroad is something 
more than an aggregate of the values of separate parts of it, operated sep- 
ara tely. It is the aggregate of those values plus that arising from a con- 
nected opération of the whole, and each part of the road contrlbutes not 
merely the value arising from its independent opération, but its mileage pro- 
portion of that flowing from a continuons and connected opération of the 
whole. This is no déniai of the mathematical proposition that the whole is 
equal to the sum of ail its parts, because there is a value created by and re- 
sulting from the eombined opération of ail its parts as one continuons liue. 
There is something which does not exist, and caimot exlst, uutil the combina- 
tion is formed." 

Then in the case of Fargo v. Hart, 193 U. S. 490, 24 Sup. Ct. 498, 
48 L. Ed. 761, Mr. Justice Holmes said: 

"And when that property is part of a System and has its actual uses only 
in connection with other parts of the System, that fact may be consldered by 
the state in taxing, even though the other parts of the System are outside of 
the state. The sleepers and rails of a railroad company, or the posts and 
wires of a telegraph company, are worth more than the prepared wood and 
the bars of steel or coils of wire, from their organic connection with other 
rails or wires and the rest of the apparatus of a working whole. This being 
clear, it is held reasonable and constitutional to get the worth of such a line, 
in the absence of anything more spécial, by a mileage proportion." 

Thèse learned judges, therefore, characterize the niethod of deter- 
mining the value of the part on a mileage basis as "reasonable and 
constitutional" and "eminently fair," and say that it may well be 
doubted whether any better mode has been devised. But they recog- 
nize that this is true "ordinarily" only, or in the absence of "spécial 
cireumstances," or "anything more spécial." A spécial circumstance 
recognized by Mr. Justice Brewer in one of the quotations heretofore 
made was the existence of "terminal facilities of enormous value out 
of the state and not in it." Mr. Justice Holmes also recognized this 
as a spécial circumstance affecting the reasonableness of an apportion- 
ment on a mileage basis in the Fargo Case. He there said : 

"So long as It tairly may be assumed that the différent parts of a Une are 
about equal in value, a division by mileage is justiflable. But it is recognized 
in the cases that if, for instance, a rallroad company had terminais in one 
state equal in value to ail the rest of the line through another, the latter state 
could not make use of the unity of the road to equallze the value of every 
mile. That would be taxing property outside of the state under a prêteuse." 

In the Pittsburg, C, C. & St. L. R. R. Co. Case, Mr. Justice Brewer 
recognized another spécial circumstance affecting the rule in connec- 
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tion with the existence of terminal facilities of enormous value, to wit, 
the requirement in another state for sole use therein of an "extra 
amount of rolling stock." He said there : 

"It is true, there luay be excei)tional cases, and the testlmony offered in 
the ti'ial of this case in tlie Circuit Court tends to sliow that tliis plaintiff's 
road is one of such exceptional cases, as, for Instance, where tlie terminal 
facilities in sorne large city are of enormous value, and so give to a mile or 
two in such city a value out of proportion to auy similar distance elsewhere 
along the Une of the road, or where in certain locallties the conipany is en- 
gagea in a particular kind of business requiring for sole use in such locall- 
ties an extra amount of rolling stock." 

The spécial circumstances so recognized consist of more tangible 
property outside of the state than in it. I find no other spécial circum- 
stance referred to as afifecting the application of the rule of valuing on 
a mileage basis. In the Delavvare Railroad Tax Case, 18 Wall. 206, 21 
L. Ed. 888, it was held that, if the tax there involved had been on the 
property of the company, an assessment on the mileage basis would 
hâve been invalid because it would be a tax on property outside of the 
state. Mr. Justice Field there said : 

"Assumlng that the tax is upon the property of the corporation, if the ratio 
of the value of the property in Delaware to the value of the wliole property 
Of the Company be less than that wliich the length of the road in Delaware 
bears to its entire length, and sueli is admltted to be the fact, a tax iuiposed 
vipon the property in Delaware according to the ratio of the length of its road 
to the length of the whole road must necessarily fall upon property out of 
the state. The length of the whole road is lu round immbers 100 miles ; the 
length in Delaware is 24 miles. The tax upon the property estimated accord- 
ing to this ratio would be in Delaware 2 4/-^j,|, or »/2r, of the amount of the 
tax upon the whole property. But the value of tlie property in Delaware is 
not 0/2.5 of the value of the whole property, but much less than this propor- 
tion would re(iuire." 

It did not appear wherein the property outside of Delaware was pro- 
portionately worth more than that inside thereof. In the Fargo Case 
the assessment against the American Express Company on a mileage 
basis was held invalid as including property outside of the state of 
Indiana, not because proportionately a greater portion of the unit was 
outside of that state, but because it included property outside of the 
state, to wit, stocks and bonds in New York, which were not used in 
the business, and which therefore were no part of the unit. 

In the case of W. U. Telegraph Co. v. Massachusetts, 125 U. S. 530, 
8 Sup. Ct. 961, 31 L. Ed. 790, apparently a spécial circumstance out- 
.îide of the state of Massachusetts making against an assessment there- 
in on the mileage basis, to wit, the ownership of $3,000,000 of real 
estate, with the ownership of none therein, was held to be ofifset by a 
spécial circumstance within the state, to wit, the existence proportion- 
ately of greater intangible property therein so that an assessment on a 
mileage basis was held to be valid notwithstanding the spécial circum- 
stance outside of the state. Mr. Justice Miller said : 

"It is very clear to us, when we cousider the limited territorial extent of 
Massachusetts, and the proportion of the length of the Unes of this company 
in that state to its business doue therein, witli its great poinilation and busi- 
ness activity, that the rule adopted to ascertain the amount of the value of 
the capital engaged in that business within its boundaries, on which the tax 
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should be assessed, is not iiufavorable to the corporation, and that the détails 
of tlie inethod liy wlilcli tliis was determined hâve not exceeded the fair range 
of législative discrétion. We do not thiuk that it follows necessarily, or as a 
fair argument from tlie tacts stated lu the case, that there was injustice in 
tlie assessnient for taxation." 

It is to be noted in this connection that it would seem that, in assess- 
ing the part of such a unit within the state as a part thereof, the déter- 
mination by the board of how much of the unit is within the state 
is not such a détermination as that it is conclusive unless overthrown 
by fraud or mistake. In the Pittsburg, C, C. & St. L. R. R. Co. Case, 
Mr. Justice Brewer said : 

"Whenevcr a question of fact is thus subniitted to the détermination of a 
spécial tribunal, its décision créâtes soniething more than a mère presumptiou 
of fact, and if such détermination cornes into inquiry before the courts It 
cannot be overthrown by évidence going only to show that the fact was other- 
wise than as so found and determined. Hère the question determined by the 
state board was the value of certain property. That détermination cannot be 
overthrown by the testimony of two or three witnesses that the valuation 
was other than that flxed by the board." 

But in the Fargo Case, Mr. Justice Holmes said: 

"In rittsbnrg, C, C. & St. L. R. II. Co. v. Backus, there was reason to sus- 
pect an infraction of constitutional rights, but the Secretary of State testified 
that there was no assessnient of property outside of the state, * * * and 
therefore the court could not say that there was more than a possible over- 
valuation by the board. Of, course, if the board did not go beyoud its juris- 
diction, its décision was final. But the court recognized that if tlie facts 
charged had appcared the case would hâve been différent. In the express com- 
panies' cases previously decided, it was pointed out that there was notliing to 
show that the Une miglit not falrly be assunied to be of substantially the same 
value throughout. But It was intimated on the pages just cited that, if the 
Company should prove the fact to be otherwise, a différent rule would apply, 
and the statutes were construed not to prevent such a différence from being 
taken into account." 

And again he said : 

"This cannot be treated as a case of mère overvaluation, but is an assess- 
ment made on unconstitutional princlples." 

In yiew then of this thought of the Suprême Court on the subject of 
assessing for taxation the part of such property unit located in this 
state, is it essential to reshape section 4081, in so far as it relates to the 
third method, or the one applicable hère, so as to make it require that 
there should be first a déduction from the total value of the value of 
of the total tangible property and then an apportionment in order that 
it may be constitutional ? 

I think not. If there is no spécial circumstance rendering the part 
elsewhere proportionately of more value than that in this state, there 
certainly is not. In such a case it is to be taken that the part of the 
capital stock in this state is proportionately of the same value as the 
part elsewhere. This is true also of its separate parts, to wit, tangible 
property and intangible property. The value of the tangible property 
can first be deducted from that of the capital stock, which would leave 
the value of the intangible property, and then a part thereof can be 
apportioned to this state on the mileage basis. But it can just as well, 
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and even better, be donc in this way : A part of the capital stock can be 
first apportioned to this state on the mileage basis, and then the value 
of the tangible property in this state can be deducted therefrom. This 
would give exactly the sanie resuit as before. If there is a spécial cir- 
cumstance rendering the tangible part of the part elsewhere propor- 
tionately of more value than that in this state, in order to keep f rom 
taxing such excess value elsewhere it is still not essential that it be 
first deducted and that then there be an apportionment. It can be 
handled by deducting from the value of the part of the capital stock 
apportioned to this state, in addition to the assessed value of the tan- 
gible property in this state, the mileage proportion of such excess value 
included in the apportionment of a part of the capital stock thereto. 
Of course, the simpler way is first to deduct the whole of such excess 
value, then to apportion the remainder on a mileage basis, and then to 
deduct the assessed value of the tangible property in this state. The 
resuit is the same either way. I am only concerned to show that, in 
order to keep from taxing in this state such excess value elsewhere, 
it is not essential that it be first deducted and that then the remainder 
be apportioned. It can be handled as successfully the other way. It is 
clear therefore that, to keep the third method prescribed by section 
4081 within constitutional limits, it was not essential that it should 
hâve provided that the value of the entire tangible property should first 
be deducted from the capital stock before an apportionment. It was 
sufficient that it provided for an apportionment of a part of the capital 
stock to this state on a mileage basis, with a déduction of the assessed 
value of the tangible part therein, and permitted a déduction on ac- 
count of any such excess value in either of the two ways suggested. 

But it is urged by plaintifif that both the Court of Appeals of Ken- 
tucky and the Sixth Circuit Court of Appeals bave held that the prop- 
er course is first to deduct the value of the entire tangible property and 
then to apportion the balance. Of course, if this is so, and the holding 
by either court is not a niere dictum, I am bound by it. The cases re- 
lied on are the f ollowing, to wit : Commonwealth v. Covington & Cin- 
cinnati Bridge Co., 114 Ky. 343, 70 S. W. 849, and Coulter v. Weir, 
su]jra. 

To understand the Covington & Cincinnati Bridge Company Case it 
is essential to take notice of the case of Henderson Bridge Co. v. Com- 
monwealth, 99 Ky. 623, 31 S. W. 486, 29 L. R. A. 73, the first case 
to arise under the statutory provisions under considération. The com- 
panies, the assessment of whose tangible properties in this state were 
invoived in thèse two cases, were bridge companies operating and con- 
ducting bridges across the Ohio river, one between this state and In- 
diana and the other between it and Ohio. As we bave seen, the stat- 
ute, as it then stood, provided no method for assessing the franchise 
of such companies in this state. Those companies did not operate 
and conduct their business and hâve their property wholly in this state, 
and hence the first method prescribed by section 4079 did not apply 
to them. Though they operated and conducted their business both in 
and out of this state, they did so along definite and fixed lines. Hence 
the original second method prescribed by section 4080 did not apply to 
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them. And though they operated and conducted their business along 
definite and fixed lines, the third method prescribed by section 4081 
did not apply to them, because bridge companies were not one of the 
eight companies to whom that method was then limited. But the board 
having power to assess their intangible property in this state under 
section 4077, and no spécifie method being prescribed for such a case, 
the board had a right to adopt a reasonable method, and a reasonable 
method was that prescribed by section 4081 applying to other com- 
panies like it, which operated and conducted their business both in and 
out of the state and that along definite and fixed lines. The Hender- 
son Bridge Company Case was a suit by the commonwealth against the 
company to recover the tax due it on an assessment made by the board. 
The method which it had used was first to value the whole property, 
then to deduct the assessed value of Indiana tangible, then to appor- 
tion to Kentucky a part of the balance on the mileage basis, and then 
to deduct therefrom the assessed value of the Kentucky tangible ; the 
balance being taken as the value of the intangible in Kentucky. The 
method erred in favor of the company, in that it first deducted the 
assessed value of the Indiana tangible. Thereby Kentucky shared with 
Indiana its tangible without Indiana sharing in turn its tangible with 
Kentucky. There should hâve been no déduction of the Indiana tangi- 
ble. That this was erroneous was noted by Judge Hobson in the Cov- 
ington & Cincinnati Bridge Company Case. That company was con- 
tending for the same method in its case. In response to this conten- 
tion, he said : 

"But that suit, and ail those following it, were actions by the common- 
wealth to recover taxes based on the assessment made by the board. The 
state was not complalning of the assessment ; on the contrary, it was en- 
deavoring to enforce it. It had no right of action except upon the assess- 
ment, and no question, therefore, could be presented by the state as to the 
])ropriety of the assessment which it sought to enforce." 

On the other hand, the commonwealth, appellant therein, contended 
that the proper method was first to value the whole, then to apportion 
a part tliereof to this state on the mileage basis, and then to deduct 
from such part the assessed value of the tangible in this state, the 
method which I hâve held is the one prescribed by section 4081 and 
applicable hère, and in answer to this contention Judge Hobson said : 

"AVe therefore eonclnde that the basis urged by appellant is the proper one 
for the assessment of the property." 

So far certainly there is nothing f avoring plaintifï's contention. On 
the contrary, it is directly against it. But this is not ail of the case. 
Judge Hobson had this to say in his opinion as to first deducting the 
value of the total tangible and then apportioning a part of the balance 
to Kentucky on a mileage basis, to wit : 

"If we subtract from the total value of ail the property of appellee the 
value of its tangible property, the balance represents necessarily its intangible 
property; and, as the Constitution requires ail property within the taxing dis- 
trict to bear its equal part of the public l)urden, this intangible property, so 
far as it is within the state, must be taxed as other property. While it does 
not necessarily foUow that ail parts of a bridge are of equal value, still the 
fact reniains that its whole value is due to its entirety, and that one part of 
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the bridge Is practiciilly of no value, at least as a bridge, withont the otlier. 
Prima facie, it shoulil l)e iiresnmed, wliere part of a bridge lies in Kentueky 
and part in anotlier state, tliat the value of tlie structure in the two states is 
in pro])ortion to tlie length of the bridge in eaeh, for the value of the iirop- 
erty dépends upon its use as a bridge, and the francliise, it seems to us, niust 
necessarily be apportioned tlie saine way. If it should be shown tliat the 
property in the other states was of greater value per foot than the property 
in Keutucify, our officers are not concluded by the action of the officers of 
the other state, but could for theuiselves lix the value of the entire tangbile 
property of the bridge, and deduct tliis froni the total value, whicli was in 
this case .fl,:î,'{0,000. But, there behig no showing that thero was any dis- 
crepancy lu value between the Kentueky end of the bridge and the Ohio end, 
It sliould be assunied, in tlie absence of proof, that the value of the property 
in Kentueky was in proportion to the length of the bridge in Kentueky." 

In saying what he thus said, Judge Hobson was not indicating the 
"proper way" of niaking the assessment under the statute. He said 
ihis, arguendo, i. e., in support of what he conceived to be the "proper 
way." For what he thus said is followed imniediately by the statement 
heretofore quoted to this effect : 

"We therefore conclude that the basis urged by appellant is the proper one 
for the assessment." 

It followed therefrom that such was the "proper way," because it 
was based on the presumption that ail parts of the bridge were of equal 
value and so of the franchise, and the resuit of such way was exactly 
the same as if the value of the whole tangible had been first deducted 
and then the balance apportioned. 

But when we corne to the Weir Case it must be conceded that it 
contains an express holding in accordance with plaintiff's contention. 
The holding is based on what Judge Lurton took to be the holding of 
the Suprême Court in the case of Adams Express Co. v. Kentueky, 166 
U. S. 171, 17 Sup. Ct. 527, 41 h. Ed. 960. In the Weir Case judge 
Lurton thus expressed himself : 

"We therefore read the act, as the Sup-reme Court seems to liave read it in 
Adams K.xpress Company v. Kentueky, as requiring the déduction of tangible 
property froni tlie gross value of ail corporate assets, whether such tangible 
property be within or witliout the state." 

But did the Suprême Court so read the act in that case? Judge 
Lurton only says that "it seems to bave so read it" as if he were not 
sure of his ground as to this. In that case Mr. Chief Justice Fuller 
said: 

"But taking the whole act together, and in view of the provisions of sec- 
tions 407.S-40.S1, we agr(>e with the Circuit Court that it is évident that the 
Word 'franchise' was not euiployed in a techuical sensé, and that the légis- 
lative Intention is plain that the entire property, tangible and intangible, of 
.j]j * « * corporations, * * * ]Kissessing no franchise, should lie val- 
ued as an entirety, the value of the tangible to be deducted, and the value 
(ri the intangible projierty thus ascertained lie taxed uuder thèse provisions; 
and as to rallroad, telegraph, téléphone, express, sleeping car, etc., companies 
whose Unes extend beyoïid the limits of the state, that tlieir intangible prop- 
erty should be assessed on the basis of the mileage of their Unes withiu and 
without the state." 

Undoubtedly this bas the seeming which Judge Lurton attributed to 
it. But the case involved no question of method and hence did not 
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call for accuracy of statement regarding the matter. In the first clause 
of the quotation, the first, original second, and third methods, which 
were then the only methods prescribed, are treated as if they were 
exactly alike, and hence one description is made to fit them ail. What 
is said is true of the first method but not of the other two. As to the 
then second method, covered by section 4080, it is expressly provided 
that, after valuing the entire property, tangible and intangible, a part 
shall be apportioned to this state on the gross receipts basis, and that 
then for the first time there shall be a déduction, and that of the as- 
sessed value of the tangible property in this state. What is thus said, 
therefore, is an inaccurate obiter dictum. So was Judge Lurton's 
holding. There was no question of method involved in the Weir Case. 
It involved the same question, that was involved in the Kargo Case, and 
that is whether stocks and bonds in New York owned by the Adams 
Express Company and not used in its business could be treated as a 
part of its property unit, a part of which was in this state and assess- 
able hère. There is therefore nothing in either of the cases relied on 
against the position I f eel constrained to take on the matter now under 
considération. And on the contrary the décision in the Covington & 
Cincinnati Bridge Company Case supports it. This position of plain- 
tifif, therefore, is not sound. 

4. The other particular in which plaintifï claims that the board did 
not foUow the statute in the method which it adopted was in allotting 
to this state more than the mileage proportion of its capital stock as 
the value of the part therein and in fixing the remainder left after 
deducting from such allotment the assessed value of the tangible prop- 
erty in this state as the value of its franchise therein. As heretofore 
stated, the proportion of Kentucky mileage to total mileage is 25 per 
cent, in round numbers. The board allotted to this state 35 per cent, 
of the value of plaintifi^'s capital stock, as the value of the part thereof 
in this state. It obtained this proportion by averaging the gross re- 
ceipts proportion, which it determined to be 39 per cent., and the net 
income proportion, which it determined to be 41 per cent., with the 
mileage proportion. The plaintifif's position is that the statute requires 
the board absolutely, i. e., in ail cases, to allot to this state the mileage 
proportion of the value of the capital stock as the value of the part 
thereof therein, and to fix the remainder left after deducting from 
such allotment the assessed value of the tangible property in this state 
as the value of its franchise therein. I think it clear that hère, also, 
plaintiff's position as to the requirement of the statute is wrong. The 
board is not required absolutely, i. e., in ail cases, to so do. To con- 
strue the statute as so requiring would render it unconstitutional. If 
it so requires, then, in a case where that part of the capital stock of 
such a Company elsewhere is, by reason of some spécial circumstance, 
proportionately of more value than the part in this state, the board is 
required to include in its assessment the mileage proportion of such ex- 
cess value elsewhere, no part of which is subject to taxation in this 
state. Such was the character of the statute as originally enacted, i. e., 
before the amendment of June 9, 1893. And I think that it is to be 
accepted that the object of the amendment in providing that the board 
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should consider the mileage proportion of the value of the capital stock 
in fixing the value of the franchise instead of that it should take it ab- 
solutely as the value of the part of the capital stock in this state and 
fix it, less the assessed value of the tangible property, as the value of 
the franchise, was to make it so that, in such a case, the statute would 
not require the board to include in its assessment any part of the ex- 
cess value elsewhere. 

The plaintiff has it that the object of the amendment was to make 
it so that the board might deduct the assessed value of the tangible 
property in this state before apportioning the part apportioned to this 
state on a mileage basis, amongst the subordinate jurisdictions. But 
the section as originally enacted permitted it to make such déduction, as 
I hâve already held ; the deducting clause being simply misplaced, i. e., 
after the apportionment to subordinate jurisdictions instead of before. 
Such, then, could not hâve been the object of the amendment. Its 
object, in part at least, was as I bave stated it to hâve been. Under 
the statute as so amended, the board can avoid including in its assess- 
ment any part of the excess value elsewhere in either of two ways. 
It can either first deduct the whole of such excess value, after fixing 
the value of the capital stock, and then take the mileage proportion of 
the remainder as the value of the part thereof in this state, or it can 
apportion to this state the mileage proportion of the value of the capi- 
tal stock and then deduct the mileage proportion of such excess value 
therefrom. And as the statute calls for an apportionment to this state 
of the mileage proportion of the value of the capital stock as the next 
step after fixing the value thereof — it so calls therefor in providing 
that it shall consider such mileage proportion — it would seem that it 
contemplâtes that the déduction shall be made in this last way. But 
as the resuit is exactly the same each way, it is immaterial which way 
is adopted. 

The statute of Indiana involved in the Pittsburg, C, C. & St. L. R. 
Co. Case and the Cleveland, C, C. & St. L. R. Co. Case was substan- 
tially the same as section 4081 after the amendment. In the first of 
thèse causes Mr. Justice Brewer said: 

"AVhen a road runs throngh two states It is, as seen, helpful in determin- 
Ing the value of that part within oiie state to know the value of the road as 
a whole. It Is not stated in this statute tliat when the value of a road run- 
nlng in two states is ascertained the value of that within the state of Indiana 
shall be determined absolutely by dividing the gross value upon a mileage 
hasis, but only that the total amount of stock and indebtedness shall be pre- 
sented for considération by the state board." 

And again, after referring to the testimony introduced on the trial 
of the case as to the spécial circumstances rendering that case an ex- 
ceptional one, in the quotation heretofore made from the opinion, he 
said: 

"If testimony to this effect was presented by the company to the state 
board, It must be assumed, in the absence of anything to the contrary, that 
such board, in making the assessment of track and rolling stock within the 
state, took into account the peculiar and large value of such facllities and 
such extra rolling stock. But whether In any particular case such matters 
are taken into considération by the assessing board does not make agaiust the 
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valldity of the law, because It does not require that the valuation of the prop- 
«rty wlthin the state sliall be absolutely deterniined upon a mileage basls." 

And again he said: 

'"The certificate of the state board does not show that it reached its dé- 
termination of the value of the property in Indiuna by tii'st assessing the total 
value of the cojupany's property, and then dividing it on the mileage basis. 
It simply shows that it considered the matters which by the statute were re- 
quired to be pre^-ented to it by the railroad compauy, as well as ail other mat- 
ters which in its judginent bore upon the question of value, and froni sucli 
considération reached the resuit announced, to wit, the value of that part of 
the company's road in the state of Indiana. Evidence that there were pe- 
culiar matters which gave to portions of the road outside of Indiana an enor- 
mous value as conipared with the gênerai Une of the road does not prove that 
the board did not take those pecullar matters into considération. On the con- 
trary, the reasonable presumption is that, if its attention was called by the 
Company to those facts, it did take them into considération in connection with 
the information derived from the total amount of stock and indebtedness of 
the Company. Indeed, its certificate is afflrmatively that it took into con- 
sidération 'ail other matters appertaining thereto that would asslst the board 
in arriving at a true cash value' of the parts of the road within the state of 
Indiana. That the aggregate value of the entire property of the company was 
évidence properly receivable and bearing upon the question of value of that 
part in Indiana is a proposition which, as we hâve heretofore said, is clearly 
established both on reason and authority. * * * Is testimony that the 
value placed by the board was excessive, togetlicr with testimony that por- 
tions of the road outside of the state were of largely greater value than any 
similar length of road within the state, unacconipanied with évidence that the 
board reached the valuation by simply dividing the total value of the com- 
pany's property on a mileage basis, or that it failed to take into considération 
the fact of such excessive vaine of portions outside of the state. sufficient to 
impeach its détermination? This question must be answered in the négative." 

The later case of W. U. Telegraph Co. v. Taggart, 163 U. S. 1, 16 
Sup. Ct. 1054, 41 L. Ed. 49, involved an amendment to the statute in- 
volved in those two cases, providing for the taxation of telegraph and 
other companies. It expressly provided for an apportionment of the 
gross value on a mileage basis and said nothing whatever as to taking 
same into considération. But the state Suprême Court, and the Su- 
prême Court of the United States following it,held that it should be 
construed in connection with the original act and that, so construing it, 
such was its meaning. Mr. Justice Gray there said: 

"This court, at the last term, in several cases affirniing judgments of the 
Suprême Court of Indiana, held that the statute of 1891 did not, in the case 
of a railroad partly in that state, and partly in another, requii-e that the 
value of the part in Indiana should be determined absolutely by dividing the 
whole value upon a mileage basis ; but only that the total amount of stock 
and indebtedness should be taken into considération in aseertaining the value." 

He quoted with approval from the opinion in the state Suprême 
Court the following portions thereof , to wit : 

"The act, it is true, provides a method of valuation, the mileage nit»thod, 
as a basis for the taxation of certain property within the state of Indiana. 
But this is simply a means for determining the true cash value of the prop- 
erty within the state ; and if in the case of appellant's property, or in any 
«ther case, it is shown to the board, or is discovered by them, that still fur- 
ther déductions should be made, on account of larger proportionate values 
outside ôf the state, or for any other reason, then the board must make such 
déductions, so that, flnally, only the property within the state of Indiana shall 
be assessed, and that at its true cash value." 
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And again : 

"Construliig tlie acts of 1891 and 1893 together, It will therefore be pre- 
sumed, lu the alisciice of évidence to tlie coutrary, tlmt tlie state board bas 
deducted froiii the total valuatlon of ail Interstate property such values, if 
any, ol exti'astate property, as will leave the remalning property, within and 
wlthout the State, as near as niay be of equal proportional value. * * * 
The act of 1893 provides, geuerally, for a mode of assessing the true cash 
value of that part of Interstate telesrapli and other property which is wlthlu 
the State of Indlana, to wlt, the mlleage niethod. But sliould tliere be par- 
tlcular cases where that method nuist be niodlfled in order to reach the neces- 
sary resuit, naniely, tlie true cash value of such part of the property as is 
within the jurisdictlon of the state, the law of 1893 itself supplies the means 
of doing so." 

He then said : 

"ïhe statute of Jndiana of 1893 regarding telegraph companîes, therefore, 
as construed and applied by the Suprême Court of the state, lilve the statute 
of 1891 regarding railroad companies, while it takes, as the basls of valua- 
tlon of the company's property within the state, the proportion of the value 
of Its whole capital stock which the length of its Unes within the state bears 
to the whole length of ail its lines, makes It the duty of the state board of 
tax commissioners, to niake such déductions, on account of a greater propor- 
tional value of the company's property outside of the state, or for any other 
reason, as to assess its property within the state at its true cash value only." 

If then such was the o5ject in part of the amendment, it would seem 
that it was its object also to make it so that, in a case where that part 
of the capital stock of such a company in this state is proportionately 
of more value than the part elsewhere, by reason of some spécial cir- 
cumjstance, the statute would require the board to include in its 
assessment the whole of the excess value in this state. The inclusion 
of the whole of the excess value in this state can be brought about in 
either of two ways also. The mileage proportion in this state of the 
capital stock would include that proportion of such excess value. The 
mileage proportion elsewhere of such excess value could then be added 
thereto. This would make the assessment include the whole of the 
excess value. Or the whole of the excess value in this state can first be 
deducted from the value of the capital stock, then a part of the re- 
mainder can be apportioned to this state on the mileage basis, and 
then the whole of such excess value can be added thereto. The resuit 
obtained in this way will be exactly the same as that obtained in the 
other, and it is therefore immaterial which of the two ways is adopted. 

Of course, in order to make a déduction or addition on account of 
such excess value, as the case may be, the amount thereof bas to be 
determined. If the excess is in the tangible property, it has to be de- 
termined wherein it lies, i. e., whether in terminal facilities, rolling 
stock, or in something else, and what the extent of it is, and then the 
value thereof has to be determined. Cost of construction or acquisi- 
tion and extent of détérioration are no doubt considérations relevant 
to such détermination. No other way of determining the amount of 
such excess value, in such a case, occurs to me. Of course, under our 
complicated system of assessing Interstate railroad companies, in such 
a case, if the excess is in this state, it is in fact first assessed by the 
Railroad Commission. But, if I mistake not, the Board of Valuation 
and Assessment, inasmuch as it deducts the assessed value of the tan- 
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gible property in this state from the value of the part of the capital 
stock therein, would hâve to take it into considération to keep from 
deducting it from the franchise. So, there occurs to me but one way 
of determining the amount of the excess value if it is in the intangi- 
ble property. That is to détermine the Kentucky gross receipts and the 
elsewhere gross receipts, and then to compare them. It is from such 
a comparison that it is to be determined whether there is any such 
excess value, where it is, and its amount. It seems to me that it is in 
such comparison, rather than in a comparison of the respective net 
incomes, that the truth is to be found, though as to this I may be 
mistaken. I cannot see anything to be gained by considering both 
comparative gross receipts and comparative net incomes and averag- 
ing them. Such procédure does net seem to me to hâve relation to 
the truth of things. The proper division of the gross receipts between 
this state and elsewhere in order to the comparison of their respective 
parts calls for much thought, but the necessities of this case do not re- 
quire that I should give expression to any opinion which I may hâve 
in regard thereto. 

My conclusion, therefore, is that the statute does not require the 
board to absolutely, i. e., in ail cases, allot the mileage proportion of 
the value of the capital stock to this state as the value of that part 
thereof therein and to fix the remainder left, after deducting there- 
from the assessed value of the tangible property in this state, as the 
value of the franchise therein. It is elastic enough to permit of a dé- 
duction from or addition to such mileage proportion in case there is 
excess value elsewhere or in this state, on account of it, so as to keep 
from taxing any part thereof in this state, if it is elsewhere, and to 
tax the whole of it, if it is within this state. 

If this view of the statute is correct, it foUows that the board 
did not départ therefrom in that it allotted to this state more 
than the mileage proportion of plaintiff's capital stock and fixed the 
remainder left, after deducting therefrom the assessed value of its 
tangible property in this state, as the value of its franchise therein, 
unless the part of the plaintifif's capital stock in this state was propor- 
tionately of the same value as the part elsewhere or proportionately 
less than the value thereof. It is defendant's claim that the part of 
plaintiff's capital stock in this state is proportionately of more value 
than the part elsewhere, and I propose to dispose of this case on the 
assumption that this claim is correct. 

[5] 5. If then the board departed from the statute in the method 
which it pursued, it so did in some particular not indicated by plain- 
tiff and not thus far considered. But I feel constrained to hold that 
it did départ therefrom, in that it did not care for the excess value 
in this state in the way in which I hâve indicated that it could hâve 
cared for it. If I am correct in the view that such is the only way in 
which to care for it, of course, the statute contemplâtes that it shall 
be so cared for and in no other way. The way in which the board at- 
tempted to care for it was by changing what défendants term the ap- 
portioning unit. It changed it from the mileage proportion to the av- 
erage of the three proportions, to wit, the mileage proportion, the 
209 F.— 28 
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gross receipts proportion, and the net income proportion, The only 
proportions available other than the mileage proportion are the gross 
receipts proportion, the net income proportion, the average of the two, 
the average of either and the mileage proportion, and the average of 
the three proportions. But neither the gross receipts proportion, nor 
the net income proportion, nor the average of tlie two will do, for 
neither has any true relation to the apportionment of the tangible 
property. So far as either has any relation to the apportionment of 
the capital stock, it is to the intangible part thereof, and of the three 
it is only the gross receipts proportion or the net income proportion 
that can be said to hâve such relation thereto, of which two it seems to 
me the gross receipts proportion is to be preferred. Even as to intan- 
gible property no instance of an apportionment of such property on 
a gross receipts basis has come to my notice. 

The case of Erie R. Co. v. Pennsylvania, 21 Wall. 492, 22 L. Ed. 595, 
involved a tax on the gross receipts in Pennsylvania of an interstate 
railroad company, which was upheld. There the apportionment of the 
gross receipts was on a mileage basis. The statute itself contained 
no provision for an apportionment. It merely provided for a tax on 
the gross receipts in the state of ail railroad companies operating there- 
in, and the assessing board determined the amount of the gross re- 
ceipts in the state of the company there involved by so apportioning 
them. The case indicates how little an assessing board is dépendent 
on législation to provide the method by wdiich it shall value the prop- 
erty subject to its assessment. If then the excess value is in the tan- 
gible property alone, it is impossible by the use of the gross receipts 
proportion, or the net income proportion, or the average of the two, to 
détermine its existence or its amount. And if it is in the intangible 
property.y an apportionment of a part of the value of the capital stock 
on such a basis will apportion both the intangible property and the 
tangible property, and, whilst the apportionment of the one may be 
correct, that of the other, presumptively at least, will not be. Possi- 
bly there may be a certain degree of sympathy between the intangible 
and tangible property and such as to weaken the presumption, nothing 
else appearing, that the two parts of the tangible property are propor- 
tionately of the same value, but certainly not sufficient to overcome it. 
An indication of how little sympathy may exist between the two is to 
be found in the Massachusetts Western Union Telegraph Company 
Case. There the intangible property in that state was treated as being 
as much more proportionately than the part elsewhere as the part of 
the tangible property therein was less than the part elsewhere, so as 
to justify the court in upholding an apportionment of both on a mile- 
age basis. 

If then neither the use of the gross receipts proportion, nor of the 
net income proportion, nor of the average of the two, will yield a cor- 
rect resuit, the use of the average of the gross receipts proportion or 
the net income proportion and the mileage proportion or the average 
of the three proportions will not, do so. Possibly the use of the aver- 
age of the gross receipts proportion or of the net income proportion 
and the mileage proportion may yield a truer resuit than the use of 
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the gross receipts proportion or of the net income proportion, by it- 
self, will do; but it will still corne short of the truth. The use of 
the average of the three proportions, thereby as it were doubling up 
on the mileage proportion, is farther away from the truth than the 
use of the average of either the gross receipts proportion or the net 
income proportion and the mileage proportion. The ideas intended 
to be conveyed hère can be made clearer if I apply them to a supposed 
state of case. That case is that the value of plaintifif's capital stock 
is $225,000,000, made up of tangible property of the value of $175,- 
000,000 and intangible property of the value of $50,000,000. The mile- 
age proportion thereof is $56,500,000. But this is net the true value 
of the part of plaintifif's capital stock in this state if the gross receipts 
proportion is 39 per cent, and the net income proportion is 41 per cent, 
as determined by the board. On the one basis the true value thereof 
is as follows, to wit : 25 per cent, of the tangible proper-ty, $43,750,- 
000 ; 39 per cent, of the intangible property, $19,500,000 ; total value 
of the part in this state, $63,250,000— or $6,750,000 in excess of 
the mileage proportion. On the other basis it is as follows, to wit: 
25 per cent, of the tangible property, $43,750,000; 41 per cent, of the 
intangible property, $20,500,000; total value of the part in this state, 
$64,250,000— or $7,750,000 in excess of the mileage proportion. The 
gross receipts proportion of the value of the capital stock is $87,750,- 
000, or $24,500,00 in excess of the true value of the part of the capi- 
tal stock in this state according to the one calculation and $23,500,000 
in excess thereof according to the other. 

The net income proportion of the value of the capital stock is $92,- 
500,000, or $29,000,000 in excess of the true value of the part of the 
capital stock in this state, according to the one calculation, and $28,- 
000,000 in excess thereof according to the other. 

The average proportion of the gross receipts proportion and the 
mileage proportion, which is 32 per cent, of the value of the capital 
stock, is $72,000,000, or $8,750,000 in excess of the true value of the 
part of the capital stock in this state according to the one calculation 
and $7,750,000 according to the other. 

The average proportion of the net income proportion and the mile- 
age proportion, which is 33 per cent, of the value of the capital stock, 
is $74,250,000, or $11,000,000 in excess of the true value of the part 
of the capital stock in this state according to the one calculation and 
$10,000,000 according to the other. 

The average proportion of the three proportions, which is 35 per 
cent., and which is the proportion used by the board, is $78,750,O0O, 
or $16,500,000 in excess of the true value of the part of the capital 
stock in this state according to the one calculation and $15,500,000 ac- 
cording to the other. 

If then the supposed case is the true one, and the line of reasoning 
hère followed is sound, the board has assessed as against plaintiff ac- 
cording to the one calculation $16,500,000, and according to the other 
$15,500,000, of property not in this state. Of course, the extent of the 
assessment of property elsewhere would be reduced if the value of 
the part of the tangible property in this state is proportionately more 
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than the value of the part thereof elsewhere, which it is not unlikely 
is the case. And in justice to myself it should be noted that in adopt- 
ing this line of reasoning I hâve been without the assistance of the 
reflections of others. This is the first instance, so far as I am advised, 
in which the position has been taken that the part of such a property 
unit as is involved hère covered by the assessment attacked is propor- 
tionately of more vakie than the part elsewhere, and an attempt has 
been made to hâve the assessment include the excess value. I am 
without any assistance from cotmsel, because plaintiff's counsel claim 
that the allotment should bave been limited to the mileage proportion, 
and defendant's that it was right to use the average proportion of the 
three in making it, both of whom I hâve been constrained to hold are 
in error. 

The use of the average proportion of the three is excluded by the 
statute itself. What it says shall be considered is not the mileage pro- 
portion, i. e., the proportion of Kentucky mileage to the total mileage, 
but the mileage proportion of the value of the capital stock. What the 
board considered was the one, and not the other. It considered the 
mileage proportion in averaging it with the gross receipts proportion 
and the net income proportion. But a considération of the mileage 
proportion is not a considération of the mileage proportion of the value 
of the capital stock. Had it considered the latter, it wou'ld hâve appor- 
tioned to this state the mileage proportion of the value of the capital 
stock, and then made an addition thereto on account of the excess 
value in this state in order to allot to this state the fuU value of the 
part of the capital stock in this state. Had it first made such an ap- 
portionment, it could not bave made such an allotment otherwise than 
by making such an addition. Instead of so doing, it considered the 
mileage proportion in and of itself by averaging it with the other two 
proportions, and then left it for good and apportioned to this state the 
average proportion of the value of the capital stock as the value of 
the part in this state. Such I maintain was not a considération of the 
mileage proportion of the value of the capital stock. The distinction 
hère attempted to be made may be a nice one, but it seems to me that 
it is a true one. 

In another view of the matter the statute excludes the use of such 
an average proportion. It certainly so did before the amendment of 
June 9, 1893. The allotment then was limited to the mileage propor- 
tion of the value of the capital stock. The sole object of the amend- 
ment was to make it so that it should not be so limited. This is ac- 
complished by providing that such mileage proportion should be con- 
sidered in fixing, instead of that it should, less the assessed value of the 
tangible property, be the value of the franchise. It is a well-known 
rule of interprétation that the mention of one thing excludes another 
thing of like character. This is particularly so hère where no substi- 
tution of an apportioning unit is needed in order to accomplish the 
object of the statute, which is to hâve the assessment include no part 
of the capital stock elsewhere and ail of it in this state, and where 
another portion of the statute, to wit, section 4080, mentions another 
apportioning unit, to wit, the gross receipts proportion. The original 
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method provided for in that section is subject to the criticism that it 
required the apportionment of the tangible as well as the intangible 
property of the companies covered by it on the gross receipts basis. 
It seems not to hâve worked well in practice, and because of this the 
alternative method was provided, by which an apportionment was 
abandoned and the part of the capital stock in this state was treated 
as an independent whole. It was a backward step to so construe 
the statute as to compel the use of both methods. In the case of such 
companies, inasmuch as they do not operate and conduct their busi- 
ness along definite and fixed lines, the gross receipts belonging to this 
state and those belonging elsewhere can be readily determined, which 
is not the case as to those covered by section 4081. Besides, no ex- 
press provision was made for companies covered by section 4081 mak- 
ing such a showing as would enable an apportionment as to them 
being made on such a basis. I hâve already alluded to a considération 
for limiting the second sentence of section 4079 providing for the mak- 
ing of such a showing to the companies covered by section 4080. An 
additional considération makes it conclusive that it should be so lim- 
ited. That sentence was in the original act the same as it is now. At 
that time section 4081 provided that the apportionment should be ab- 
solutely on the mileage basis. It therefore served no purpose as to 
such companies and could not hâve been applicable to them. Finally, 
as already noted, the Indiana statute involved in the Railroad & Tele- 
graph Companies Cases is substantially the same as section 4081 after 
the amendment of June 9, 1893, in providing that in making the as- 
sessment an apportionment of the capital stock on a mileage basis 
shall be considered. Yet in neither one of those cases is there the 
slightest intimation that an excess value elsewhere can be cared for by 
an apportionment on any other basis than the mileage basis. They 
recognize that the apportionment on the mileage basis is the basis of 
the assessment and that the excess value elsewhere is to be cared 
for by a déduction therefrom. 

The défendants rely on certain expressions in the opinion of the 
Southern Pacific Railroad Company Case and in the case of Common- 
wealth v. U. S. Express Co., 149 Ky. 759, 149 S. W. 1037. In the 
former case Judge Hobson said : 

"Tlie statute doe.s not provide that the proportion between the lines in this 
state anrl tlie lines in and ont of this state shall be conclusive. It simply 
provides that this tact shall be considered by the board. The relative length 
of the lines in and ont of this state would throw niuch light on the value of 
the franchise exercised in this state ; but there niight be other facts throwing 
light on the question." 

In the other case Judge Carroll said : 

"We do not thùik that the mileage basis is exclusive, or that in every case 
this method should be resorted to in ascertaining the value of the franchise 
of a common carrier. The statute does not conflue either the state board or 
the courts to the mileage basis, but leaves them at llberty to adopt any other 
basis within the statutory limits that will ald in reachlng a fair valuation. 
A state of case might be presented in which It would be unjust to the com- 
monwealth to flx the value of a franchise on the mileage basis alone, but, un- 
der the facts in this record, we think the court did not err in arriving at the 
value of the franchise on this basis." 
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Each of thèse statements is a dictum, and the latter shows on its 
face that it is such, for there the apportionment was not only on a 
mileage basis, but such apportionment less the assessed value of the 
tangible property was fixed as the value of the franchise. As to the 
statement of Judge Hobson, I hâve no criticism to make of it. I said 
as much in the case of Louisville & Nashville R. Co. v. Coulter (C. C.) 
131 Fed. 282, 305, when I said: 

"Tliis amendment was, no doubt, passed in order that the board shoiild not 
îje found; absolutely to accept such proportion of tlie cash value of tlie entire 
iiroperty as the vahie of the part in tliis state, and uiight be at liberty, in de- 
termiuing the value of such part, to consider the différence in character aud 
value, if any, between the mileage in and out of the state." 

And I bave said nothing herein that is in conflict with this state- 
ment of Judge Hobson. What I hâve said is that the apportionment 
on the mileage basis is not conclusive, i. e., absolutely determinative 
of the value of the franchise. I hâve said, also, that it is not wholly 
exclusive. My position is that it is exclusive of any other method of 
apportionment, but it is not exclusive of deducting from or adding 
to the part so apportioned, if there is an excess value elsewhere or 
in this state, so that by using the mileage basis of apportionment, as 
the basis of the assessment, property elsewhere will not be taxed in 
this state, and none of the property therein will escape taxation there- 
in. The statement of Judge Carroll is broader, and possibly goes the 
length of saying that it is not even necessary that there should be an 
apportionment on any basis. This, of course, if intended, cannot be 
Sound in the face of the statute providing that an apportionment on 
the mileage basis shall be considered. What was said was under the 
misapprehension that, if the mileage basis be held exclusive of any 
other basis of apportionment, the amount so apportioned would be 
conclusive of the value of the franchise, so that if it were really of 
more value such excess value could not be assessed. But, as we hâve 
seen, such is not the case. 

I am therefore driven to hold that the board did not follow the stat- 
ute in making an apportionment on any other basis than the mileage 
basis. If its position that the value of the part of plaintiff's stock in 
this state was more than the mileage proportion was sound, it should 
hâve apportioned a part thereof to this state on the mileage basis, and 
then cared for the excess value in this state by an addition to such 
mileage proportion. The board, in taking the position that the part 
of plaintifif's capital stock in this state was proportionately of more 
value than the part elsewhere, and in undertaking to care for the ex- 
cess value in this state, was dealing with a délicate matter. This was 
so because there was a question of jurisdiction involved. Its valuation 
was not limited to property in this state. It covered interstate prop- 
erty and its détermination was not limited to a mère valuation. It in- 
cluded a finding as to how much of such interstate property was in this 
state. Had it proceeded along right lines, its conclusion as to how 
much of plaintifif's capital stock was in this state, however it may hâve 
been as to its value, would bave been presumptively correct only. It 
would not hâve had the binding force as to the valuation of property 
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admittedly within its jurisdiction. But it did not proceed along right 
lines, and its assessment must therefore be held void. 

[6] 6. Though the fact that I hâve corne to this conclusion might 
relieve me of the necessity of considering whether the assessment is 
void on the other two grounds rehed on, I hâve deemed it important 
that I should reach conclusions regarding them also, and that I should 
make such conclusions known. I therefore proceed with the case. 
And it is next in order to dispose of the plaintiff's claim that the board 
did not follow the statute in the matter of the hearing prescribed 
thereby. The provision in relation thereto is section 4083, vvhich is in 
thèse words : 

"It sliall be tlie diity of the Auditor, immediately after flxing sucli value by 
suld board, to uotify the corporation of the fact; aud ail such corporations 
shall hâve thirty days from the time of receivlng the notice to go before such 
board and ask a change of the valuatlon and may introduce évidence, and the 
chalrman of the board is hereby authorized to summons and swear wltuesses 
and, after hearing such évidence, the board may change such valuatlon as it 
may deem proper, and the action of the board shall be final." 

The claim is not that the board did not give plaintiff notice that it 
had made a preliminary assessment of its franchise and give it an op- 
portunity to appear before it and be heard. It did give such notice, 
and plaintiff appeared before it and presented évidence and made argu- 
ments in regard to the matter. The claim is that the board failed to 
inform it as to the method by which it had reached such assessment, 
and, without its knowledge, used a report by it to the Railroad Commis- 
sion in reaching the conclusion which it came to; and that by reason 
thereof it had no opportunity to be heard as to those matters, and hence 
was denied such hearing as the statute contemplâtes. 

It is well settled that the assessment of property for taxation is a 
judicial function, and that the taxpayer is entitled to be heard in re- 
gard thereto before his property is assessed. But this right to a hear- 
ing does not involve a right to know in advance of the assessment the 
amount at which the assessor thinks the property should be assessed, 
and hence as to the method by which he has reached such amount. 
Ordinarily in judicial proceedings against one he is. entitled to know 
specifically what is the charge against him. But this is not so as to 
the assessment of property for taxation. It is sufficient that the tax- 
payer has notice that his, property is about to be assessed, and that 
he is given f uU opportunity to be heard as to the amount at which he 
thinks it should be assessed. And this notice need not be other than a 
statutory provision fixing the time and place when the assessment is to 
be made. This has been held to be true as to the assessment of such 
property as is involved hère as well as to the assessment of the real 
or Personal estate of the taxpayer. 

In the Pittsburg, G., C. & St. L. R. Co. Case, Mr. Justice Brewer 
said : 

"It is contended specifically that the act fails of due process of law re- 
flpecting the assessment, in that it does not re<iuire notice by the state board 
at auy time before the assessnients are made final,, and séveral authorities 
are clted in support of the proposition that it is essentlal to thé validity of 
any proceeding by which the property of the indivldual is taken that notice 
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must be given at soiiie tiiue and in souie forin, before tbe final adjudication. 
But the difilculty with this argument is that it lias no foundation in fact. 
The statute names tlie time and place for tlie meeting of tlie assessing board, 
and tliat is sutîlclent in tax proceedings : i)ersonal notice Is unnecessary. In 
State Eailroad Tax Cases, 92 U. S. [575, 23 L. lOd. m?,], are thèse words, 
whlch are also quottHl with approval in the Kentucky Eailroad Tax Cases : 
'This board has its time of sitting tixed by law. Its sessions are not secret. 
No obstruction exists to tlie appearance of any one l)efore it to assert a right, 
or redress a wrong ; and, in the business of assessing taxes, this is ail that 
can be reasonably asked.' " 

Again he said: 

"It is urged that the valuation as flxed was not announced until sbortly 
before the adjournment of the board. and that no notice was given of sucli 
valuation in time to take any steps for the correction of errors therein. If 
by tliis we are to understand counsel as claiming that there must be notice 
and a hearing after the deterjnlnation by the assessing board, as well as be- 
fore, we are unable to concur with tliat view. A hearing before judgment, 
with full opportunity to présent ail the évidence and the arguments which the 
party deems important, is ail that can be adjudged vital." 

But possibly, in view of the fact that such an assessment involves 
a question of jurisdiction, a différent rule should prevail as to it. If 
then this position is sound, due process of law did not require that 
plaintiff should in advance of the assessment of its franchise in this 
state be advised of the amount at which the board had concluded it 
should be assessed or of the method and the varions steps therein by 
which it had come to such conclusion. But, though due process of law 
did not so require, the Législature had power to require that he should 
bave notice thereof. And if it has so provided by section 4083, the 
giving of such notice was essential to the validity of the assessment. 
I do not think that there is any dispute as to this. Nor is there any 
dispute that such notice was not given. The board's records contain 
this minute in regard to plaintiff's assessment, to wit : 

"It is resolved by the Board of Valuation and Assessment of Kentucky, after 
having given full and due considération to the returns to the Auditor made 
by the Louisville & Nashville Kailroad Company, a corporation under the laws 
of Kentucky, and, having taken into considération the gross and net earnings 
of said Company in Kentucky and elsevvhere, and having considered the pro- 
portion and length of the Unes owned, operated, leased or controlled by said 
Company in Kentucky bears to the total length of the lines owned, operated, 
leased or controlled in this state or elsewhere; and having considered the 
value of its shares and the market value thereof and the amount of its bonded 
debt; and having considered the amount of its surplus fund and undivided 
profits and the value of ail other taxable assets of said eompany; and after 
having heard and considered ail before the board including the évidence of 
the witnesses introduced by the eompany and the exhlbits flled therewith; 
and after having heard and considered the arguments of counsel for the eom- 
pany and after said board had aseertained the value of the capital stock of 
said Company in Kentucky, and, from the amount thus found did deduct the 
assessed value of ail tangible property assessed in the state of Kentucky, it 
Is the judgment of said board, ail the members thereof concurring therein, 
that the taxable value of the franchise of said eompany exercised in Ken- 
tucky as so determined is $45,428,074.00; and the board does hereby ascertain 
and lix the value thereof at said sum or amount for the purpose of taxation 
and assessment in Kentucky for the year 1912. 

"August Slst, 1912, the foregoing resolution was ofïered by H. M. Bosworth, 
was "econded by Thomas S. Khea. Upon call of the roU of the members on 
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the résolution, Bosworth voted Tes'; Creeclius voted 'Yes' ; Rliea voted 'Yes.' 
ïlie clmlnuan declared tlie resolution carried and ordered that same be re- 
corded." 

The secretary of the board states in his affidavit that this minute 
"embodies the acts of the board in making said assessment," and the 
members of the board in their affidavits state that "it is a true and 
correct record of the judgment and findings of said board." It is to 
be taken, therefore, that this minute is the only minute on the records 
of the board in relation to the assesment. This minutes relates to the 
board's final assessment. The board's records contain no minute in 
relation to the preliminary assessment and hence gives no information 
whatever in regard thereto. Ail that is known in regard thereto is to 
be obtained from the notice which the board gave of the preliminary 
assessment. It is in thèse words and figures, to wit : 

State of Keiitucky, 

Office of Auditor of Public Accounts, 

Frankfort, Ky. April 12tli, 1912. 

To Louisville & Kasliville Kailroad Company, 
9th & Broadway, Louisville, Ky. : 
The State Board of Valuation and Assessment hâve had the report of the 
above corporation for .lune ;50th, 1011, for the taxes of 1912, under considéra- 
tion and hâve assessed the value of your franchise as follows: 

Capital stock ?81,670,377 

Less aniount of taiifçlble property assessed by assessor for 
State taxes 29,170,377 

Value of franchise 52,.500.000 

Tax at 50 cents on each $100 $ 262,500 

Under the law you will hâve thlrty days in whlcli to appear before the 

board, Introduce évidence, and asli for a cliani,'e iu the assessment. 

Should the thlrty days expire witlioiit a protest, this assessment beconies 

final. 

Yours truly, H. M. Bosworth, Auditor. 

Make checks payable to Treasurer but mail to this office. 

The words "capital stock" in the notice is vague, in that it is not 
stated vvhether what is meant is the entire capital stock or the part 
apportioned to this state. But there is no question that it was the 
latter that was meant, and that it was so understood. The only infor- 
mation, then, which the notice contained as to the method by which 
the assessment had been reached, was as to the part of the entire 
property allotted to this state and the amount deducted therefrom on 
account of the tangible property therein. It contained no informa- 
tion whatever as to the amount at which the entire property had been 
valued, nor as to the basis on which a part thereof had been so al- 
lotted. Thereafter the plaintifl^ appeared before the board and asked 
a change in the assessment, introduced évidence, and argued the mat- 
ter. But, after receipt of the notice and before appearing, the plain- 
tiff, in writing, requested the Auditor to furnish it a statement "show- 
ing the principle on which the board proceeded or the mode or man- 
ner employed by it of estimating the value of this company's fran- 
chise." In answer to this reqtiest the Auditor wrote to plaintifï as 
follows, to wit: 
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"In response to your request that I furnish you by return mail with a state- 
nient showing the pi'inciple on whlch the board proceeded or the mode or man- 
ner employed by it of estimating the value of the company's franchise, I beg 
to advise you that as a member of the board niakiug the assessment I was 
guided by the statutes of Kentucky, under which \ve were proceeding in mak- 
ing the assessment and the several opinions of the Court of Appeals of Ken- 
tucky which hâve construed those statutes, and the évidence before the board 
In arriviug at my conclusion and forming my judgment as to the value of 
this property for assessment purposes. The board had before it, when the 
assessment was made, tlie several reports made by the oificers of the Com- 
pany to the Auditor of Kentucky and the annual report of the company to its 
stockholders for the year ending June 30th, 1911. If it is made to appear upon 
a hearing before the board the tentative assessment is erroneous or incorrect,, 
as a member of that board, I will urge that it take such action as will in my 
judgment do complète justice to the company aud the state of Kentucky alike.. 
I do not know of any statutory provision that ref|uires the board to submit 
its calculations to the company in advance of a hearing or at ail." 

At the hearing the plaintiff introduced the Auditor, chairman of the 
board, as a witness, and asked him a séries of questions, answers to- 
which would hâve ehcited the valuation which the board had fixed on 
the whole property and the method by which it had arrived at such 
valuation and the basis on which the part of such valuation was allotted 
to this state, and he declined to answer each one of thèse questions on 
the advice of the Attorney General. It is clear, therefore, that, in 
advance of the final assessment, no notice was given to plaintiff of the 
method by which it had reached the preliminary assessment and the 
various steps therein, save in so far as the notice thereof contained 
such information, and it came short of notifying plaintiff whether or 
not the whole property had been valued and a part allotted to this state„ 
and, if so, at what it had been valued and the basis on which it had 
been allotted. The minute in relation to the final assessment contains 
no statement as to thèse matters. The sole information as to that 
assessment which it contains is that in making it the value of the entire 
property in this state was ascertained and the assessed value of the 
tangible property therein deducted therefrom, and in the notice there- 
of it was shown that in making it the value of the entire property in 
Kentucky was changed from $81,670,377 in the preliminary assess- 
ment to $74,598,451, thereby changing the assessment of the intangible 
property in this state from $52,500,000 in the preliminary assessment 
to $45,428,074. So I take it that there is not any dispute in this 
case that plaintiff did not receive the notice heretofore stated, and, in 
that it did not receive such notice, it claims that it did not hâve the 
hearing contemplated by the statute. The sole dispute hère is as to 
whether the board was bound to give such notice. The défendants 
claim that it was not. According to its position it was not bound to 
give even as much information as was given by the notices of the 
preliminary and final assessments. It was sufficient for it to give notice 
of the amount at which the plaintiff's franchise had been assessed 
without more. The plaintiff, on the other hand, contends that it was 
entitled to notice of the method by which that assessment had been 
reached and the différent steps in it. On this point I hâve not the 
slightest doubt that the plaintiff is in the right. I am satisfied not 
only that it was entitled to notice thereof, but that it was the duty 
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of the board to enter on its records the preliminary assessment shovv- 
ing the différent steps in the method pursued by it in making it, and 
that they resulted in such valuation and such changes therein as were 
made in the final assessment, and that they resulted in the valuation 
finally fixed, so that an inspection of its records would give full in- 
formation in regard to such matters. As it is, the board made no 
record whatever of its preliminary assessment, and in the record of 
the final assessment nothing is set forth except the final resuit of what- 
ever method was adopted. 

In the Fargo Case, it was held, as heretofore stated, that certain 
■stocks and bonds owned by the express company were not used by it 
in its business, and hence constituted no part of the unit a part of 
which was in Indiana and assessable there. Mr. Justice Holmes, in 
disposing of the case, considered whether as a matter of fact the tax- 
ing board had included those stocks and bonds in the assessment of 
the entire property, a part of which had been apportioned to that state, 
on the mileage basis. It was essential that they had been in order to 
overthrow the assessment. The main évidence which he relied on as 
showing that they had been was that the minutes of the board did 
not show that they had been deducted. He said : 

"We may add that it appears by a stipulation as to facts that "the minutes 
of said State Board of Tax Comniissioners' are In évidence. Tliis means tlie 
complète minutes. It niust be assunied that the minutes show ail that took 
place in the proceedlngs, and therefore that we hâve before us ail the évidence 
tliat was put in as well as a report of vvhat was said." 

There could hâve been but one basis for the assumption that the min- 
utes showed ail that had taken place in the proceedings, and that was 
that they should bave shown it. It was the duty of the board to enter of 
record its proceedings in full. He noted that the company proceeded 
before the board on the idea that it had or was going to include them 
in the valuation, and said : 

"If the company had been mistaken, common fairness required that it 
should be iuformed and allowed to give further évidence of the undoubted 
truth." 

And finally he said that: 

"There was no alternative open and no other- could be pressed consisteutly 
wltli the candor to be expected from the otflcers of a state, iu face of a cou- 
stitutional question and dealing witli great affairs." 

There is nothing in the case of Chicago, B. & Q. R. R. Co. v. Bab- 
cock, 204 U. S. 585, 27 Sup. Ct. 326, 51 h. Ed. 636, against this posi- 
tion. The question there raised was whether, after the assessment had 
been made, the companies in a suit impeaching the assessment had a 
right to put the members of the board on the witness stand and exam- 
ine them "with regard to the opération of their minds in valuing and 
taxing the roads." It was held that they had not the right to do so. 
And one of the reasons which led Mr. Justice Holmes to this conclu- 
sion is thus set forth by him : 

"Again this board necessarily kept and evidently was expected by the stat- 
utes to keep a record. That was the best évidence at least of its décisions and 
acts. If the roads had wished an express ruling of the board upon the deduc- 
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tions whieh they demanded, they could liîive asked for it, and could linvc asked 
to hâve the action of tlie board or Its refusai to act noted lu tlie record." 

This reasoning against the right to put the members of the board 
on the stand after it had completed its work and inquire into the op- 
ération of their minds is that the companies, instead of so doing, 
should go to the records of the board, where they ought to be able to 
find ail that they ought reasonably to know, and, if they did not con- 
tain ail they wanted to know, they had themselves only to blâme for the 
fact that they did not. It was in their power in the course of the work 
of the board to make the records fuU and complète. A décision that 
the members of the board cannot be quizzed after they bave com- 
pleted their work as to the opération of their minds in doing it is not 
against the position that their records should exhibit in fuU the varions 
steps in their work. And the reason given why they should not be so 
quizzed is, in effect, that their records should contain such steps, which 
was ail that the company was entitled to know. 

The position of the board and of the défendants herein is that ail 
that was essential to the validity of their work was that the company 
before it was finally assessed should hâve notice of the automatic re- 
suit of the taking of the various steps in the method applicable to it, 
and that its record should show that resuit as afifected by the changes 
made in it after hearing the plaintiff constituting the final assessment. 
The board had nothing whatever to do directly with such resuit. It 
was the créature of the statute. In the case of each method, as we hâve 
seen, the statute prescribes certain spécifie steps to be taken by the 
board, the taking of which will resuit automatically in the assessment 
of the franchise in this state. This is less apparent as to the method 
involved hère than the others. Section 4081 only mentions expressly 
the first two steps, to wit, the valuation of the capital stock and the 
apportionment of a part of the value to this state on a mileage basis; 
but the other two, to wit, the déduction from or the addition to this 
part, as the case may be, on account of any excess value by reason of a 
spécial circumstance, if any there be, and the déduction of the assessed 
value of the tangible property in this state, are implied and as really 
prescribed as the two which are expressed. The statute provides 
that the board shall take thèse various steps, i. e., shall reach conclu- 
sions first as to the value of the capital stock and then as to how 
much thereof is in this state, which involves a détermination whether 
as much as and no more than the mileage proportion thereof is therein, 
and, if it is determined either that not as much as or more than such 
mileage proportion, how much less or more, and that it shall, after 
so determining how much of the capital stock is in this state, deduct 
therefrom the assessed value of the tangible property therein, and that 
the resuit thereof shall be the value of the franchise in this state. 

Yet it is contended that the board has the right to keep to itself 
thèse weighty conclusions which the statute requires it to reach, on the 
correct détermination of which dépends the question whether the board 
has exceeded its jurisdiction or exhausted its full power, which it 
could keep only as long as its members remembered them, and, in view 
of the extent of its work, not very long, if for any length of time, and 
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make no entry thereof on its record or give any notice in regard there- 
to, and that ail that was required was that it should enter of record 
and give notice of the automatic resuit of its work. The mère state- 
ment of this position is sufficient to condemn it. It is inconceivable 
that the Législature had any such idea. Had it had any such idea, it 
would never hâve provided for a preliminary assessment and notice 
thereof, to the company, so that it might appear before it and point 
out any errors that the board might hâve fallen into in the opération 
of a complicated pièce of machinery. It would hâve contented itself 
with a provision iixing the time and place for making the assessment 
at which the companies might appear and introduce such évidence and 
présent such arguments as they saw fit without more. 

The Court of Appeals of Kentucky, in the two American Surety 
Company Cases, held that, if the board in making an assessment does 
not follow the method prescribed by the statute, the assessment is void. 
If such is the case, then the company to be afïected thereby is entitled 
to know that method, so that, if the method or any step in it is wrong, 
it can hâve the preliminary assessment corrected by the board in the 
final assessment, and, if it cannot succeed in so doing, may appeal to 
the courts to overthrow it. 

The necessities of this case do not require that I should détermine 
whether, if the board had supplied plaintiiï with fuU information as 
to the steps taken by it, the assessment would be invalid because the 
record of the board does not show the conclusions which it reached 
concerning those matters as to which the statute required it to reach 
conclusions. It is sufficient to say that plaintiff was entitled to notice 
thereof, and that the failure to give such notice is an additional rea- 
son for holding the assessment void. 

[7] 7. I am clear, also, that the board did not hâve the right to use 
plaintifï's report to the Railroad Commission without its being noti- 
fied thereof and given an opportunity to be heard in regard to the 
matters therein relied on as afïecting the assessment. It was from 
items in that report, in connection with items in plaintifï's report to 
its stockholders, that the board was enabled to détermine the gross 
receipts proportion and the net income proportion which it averaged 
with the mileage proportion, thereby obtaining the percentage which 
it used in apportioning a part of plaintifï's capital stock to this state. 
Without those items it would hâve been unable to make such apportion- 
ment and would hâve been limited to the mileage proportion. By 
means thereof it was enabled to raise the apportionment 10 per cent, 
and thereby add possibly as much as $25,000,000 to plaintifï's assess- 
ment. This it did without an opportunity on plaintiff's part to say 
one word in regard to it. 

An authority in support of plaintifï's position that it was entitled 
to know of the contemplated use of this report and to an opportunity 
to be heard in regard thereto is the case of Interstate Commerce Com- 
mission V. L. & N. R. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 h. 
Ed. 431. Mr. Justice Lamar there said: 

"The governmeiit further Inslsts that the Commerce Act * * » requires 
the commission to obtaln information iiecessary to enable it to perform the 
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dutles and carry out the objects for whicli it was created, and, having been 
given législative power to make rates, it can act, as could Coiigress, on such 
information, and tlierefore its flndings uiust be presunied to bave been sup- 
ported by sucli iiifoi'uiatioii, even tliough not formally proved at the hearlng. 
But such a construction would nullify the riglit to a hearing for manifestly 
there is no hearing where the party does not know what évidence is offered or 
consldered and is not glven an opportunity to test, explain, or réfute." 

And again he said: 

"ïhe commission is an administrative body and, even vi'here it acts In a 
(luasi judiclal capacity, ia not limited by the strict rules, as to the adniissi- 
bility of évidence, which prevail in suits betweeu private parties. * * * 
But the more libéral the practice in admitting testimony, the more iniperatlve 
the obligation to préserve tlie essential rules of évidence by which rights are 
awarded or defeuded. In sucli cases the counnissioners cannot act on tlieir 
own information as could jurors in primitive days. AU parties niust be fully 
apprised of the évidence suhmltted or to be consldered, and must be given au 
opportunity to cross-examine witnesses, to inspeet documents, and to offer 
e\idence in explanation or rebuttal. In no other vi'ay can a party maintain 
its rights or make its défense." 

The fact that it was plaintiff's own report which was used does not 
make a différence. Whilst plaintiflf can hardly be heard to say that 
its own statement is not true, it can be heard to say in what sensé 
it intended the statement to be taken as true. It was not made for 
assessment purposes or to enable any one to form a judgment as to 
the gross receipts or net income proportions of the plaintifï. Ac- 
cording to the affidavit of plaintiiï's comptroller, the items therein re- 
lied on were made for comparative purposes only, i. e., to compare 
one year with another, and otherwise they were arbitrary in character. 
A considération of ail he says in regard thereto suggests the possi- 
bility at least that plaintiff bas been done an injustice in the use which 
the board made of those items. The plaintifE had the right to make 
the explanation to the board, and it is not to be presumed that it 
would not hâve given it whatever weight it is entitled to. 

[8 I 8. Finally, I come to plaintiff's claim that the assessment is void 
because in violation of the fourteenth amendment. 

The défendants make a preliminary contention hère, as they hâve 
done, against the considération of the merits of this suit. This pre- 
liminary contention is that the assessment made by the board is not 
the action of the state and hence cannot be in violation of the four- 
teenth amendment, the applicable clause whereof is in thèse words : 

"Xor shall any state deprive any person of life, liberty or property wltliout 
due process of law ; nor deny to any person withiu its jurisdiction the equal 
protection of tlie laws." 

They argue that if a suit against state officers to enjoin them from 
taking action which they threaten to take in the name and for the 
state, under color of their office, as this is, is not a suit against the 
state, as I hâve held, then the action of the board in making the as- 
sessment complained of in the name and for the state under color of 
its office is not action on the part of the state, and hence not prohibited 
by the fourteenth amendment, even though it may deny plaintiff the 
equal protection of the laws. And they cite and rely on the décision 
of the Suprême Court in the case of Barney v. New York, 193 U. S. 
430, 24 Sup. Ct. 502, 48 U Ed. 737. That was a suit begun in the 
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fédéral court. As there was no diversity of citizenship between the 
parties thereto, jurisdiction depended solely on the question whether 
the action complained of therein was a violation of the fourteenth 
amendment and hence arose under the fédéral Constitution. The 
plaintiff in the suit was an abutting lot owner, and the action of which 
he complained was the construction of a rapid transit tunnel under 
a city Street, so as to obstruct the easement of access to his lot, with- 
out compensation therefor, under the authority of the Board of Rapid 
Transit Railroad Commissioners for the City of New York. The the- 
ory on which the plaintiff proceeded was that such action was not only 
unauthorized but was forbidden by state législation. It was held that 
the fedend court in which it was brought was without jurisdiction be- 
cause the action of the board under whose authority the tunnel was 
being constructed was not the action of the state, and hence not in 
violation of the fourteenth amendment, and the suit, therefore, did 
not arise under the fédéral Constitution, and it was dismissed on this 
ground. The case was disposed of on the assumption that the Board 
of Rapid Transit Railroad Commissioners for the City of New York 
were state officers, or a state agency. Mr. Chief Justice Fuller said: 

"The bill on Its face proceeded on the theory that the construction of the 
easterly tunnel section was not autliorized, but was forbidden by the législa- 
tion, and hence was not action by the state of New York within the intent 
and meaning of the fourteenth amendment, and the Circuit Court was right 
in dismisslng it for waut of jurisdiction." 

The Chief Justice seems to bave been of the opinion that, in order 
for the action of state officers to be in violation of the fourteenth 
amendment, it is essential that such action be authorized by the Lég- 
islature. But a little reflection will convince one that this position 
is not Sound, and there is no inconsistency between my holding that 
this is not a suit against the state and the further holding that the 
assessment complained of is in violation of the fourteenth amend- 
ment. In the Poindexter Case, heretofore referred to, Mr. Justice 
Matthews said: 

"The distinction between the government of a state and the state itself is 
imi)ortant, and should be observed. In connnon speech and counnon api)re- 
hension they are usually regarded as identical ; and as ordlnarlly the acts of 
the government are the acts of the state, because within the linilts of its délé- 
gation of power, the government of the state is generally confounded with 
tlie state itself, and often the former is meaut when the latter is mentioned. 
The state itself is an idéal person, intangible, invisible, immutable. The gov- 
ernment is an agent and, within the sphère of the agency, a perfect représenta- 
tive ; but, outside of that, it is a lawless usurpation. The Constitution of the 
state is the limit of the authority of its government, and both government 
and state are subject to the supremacy of the Constitution of the United 
States, and of the laws made in pursuance thereof. So that, whiie it is true 
in respect to the government of a state, as was said in Langford v. U. S., 101 
U. S. 341, 25 L. Ed. 1010, that the maxini, that the liing can do no wrong, has 
no place in our System of government, yet, it Is also true, in respect to the 
state itself, that whatever wrong is attempted in its name is imputable to its 
government, and not to the state, for, as it can speak and act only by law, 
whatever it does say and do must be lawful. That which, therefore, is un- 
lawful because made so by suprême law, the Constitution of the United States, 
is not the word or deed of the state, but is the mère wrong and trespass of 
those individual persons who falsely speak and act in its name." 
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This, I take it, amounts to saying that the state is a political entity 
separate and distinct from its officers vvho act in its name and for 
it. By the government of the state nothing more is meant than its 
officers so acting. According to it, the acts of the officers of a state 
are never the acts of the state unless rightful. If wrongful, though 
done in the name of and for the state and under the color of their 
offices, they are not the acts of the state in any sensé, but are their 
own individual acts, just as much so as they would hâve been had 
they not been done in the name of and for the state and under color 
of their offices. It is because such is the case that a suit against state 
officers complaining of a past, présent, or threatened wrong on their 
part and seeking rehef against them on the basis of it is never suit 
against the state, but a suit against the officers individually. And, in 
view of the fourteenth amendment, wrongful acts on the part of 
state officers are not otherwise than the individual acts of such officers. 
In no sensé are they the acts of the state. It is never because they 
are such that they corne vvithin its reach. They come within its reach 
because the fourteenth amendment is leveled against them, and not 
against rightful acts which may be said to be acts of the state. Though 
the letter of the fourteenth amendment says that "no state shall" or 
"nor shall any state" do so and so, that is not vvhat is really meant. 
AVhat is really meant is that the government of the state, the state 
officers, or state agencies, shall not do so and so. It cannot mean 
anything else. The state itself cannot act except in a metaphorical 
sensé. It is only its officers or an agency of it that can act. The 
fourteenth amendment is not a brutum fulmen or leveled against right- 
ful action. It does not prohibit from acting that which does not act 
except metaphorically and then rightfully only. It prohibits from 
acting that which alone can act literally, to wit, its officers, and they 
only when their acts will be wrongful. Hence it is directed against 
state officers and state agencies and is to be interpreted as if it had 
provided in express terms, instead of "nor shall any state" deprive or 
deny, nor shall any state officers or state agency deprive or deny. So 
interpreted, it takes in any state officer or agency. There is no room 
to limit its sweep to any of the state government departments. It 
takes in every department thereof and every branch of every depart- 
ment. Every state officer and state agency is prohibited from depriving 
any person of his life, liberty, or property without due process of law 
or denying him the equal protection of the laws, and the act of such 
officer or agency so doing is absolutely void. 

The idea intended to be hère conveyed was expressed early by the 
Suprême Court in the case of Ex parte Virginia, 100 U. S. 339, 25 
E. Ed. 676. Mr. Justice Strong said therein as follows, to wit: 

"They (1. e., the war ameiMlmeiits) hâve référence to actions of the political 
body denoiulnated a state, by wliatever instrunieiifs or in whatever modes fliat 
action may be taken. A state acts by its Législature, its executive, or its ju- 
dicial anthorities. It eau act in no other way. The constitutloual provlsiou, 
thereforo, niust mean that no agency of tlie state, or of the officers or agents 
by whom its iwwers are exerted, shall deny to any person within its jiirlsdic- 
tion the equal protectitm of the !aws. Whoever, by virtue of public position 
under a state government, deprlves another of property, life, or liberty, \vith- 
out due process of law, or dénies or takes away the eipial protection of the 
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laws, violâtes eonstltiitional inhibition; and as he acts in tlie name and for 
the State, and is clotlied witli tlie state's power, his act Is tliat of tlie state. 
Tliis must be so, or tlie constitutional prohibition has no meanlng. Tlien tlie 
state has clothed one of its agents with powers to auiiul or évade it." 

This statement is subject to but one criticism, and that in so far 
as it says that the act of the officer who violâtes the fourteenth amend- 
ment "is that of the state." I submit that in no sensé is it the act 
of the state. It is the individual act of the officer himself and none 
other. It is net necessary that it be the act of the state in order for 
it to be prohibited by the amendment. What it prohibits is not acts 
of the state, but acts of state officers or agencies of the character 
therein described, i. e., wrongful acts on their part. Had Mr. Chief 
Justice Fuller had this idea clearly in mind, he could not hâve per- 
mitted the décision in the Barney Case to hâve the appearance of hold- 
ing that the action of state officers prohibited or even not authorized 
by the Législature did not corne within the fourteenth amendment. He 
confused two entirely distinct ideas, to wit, action in violation of the 
fourteenth amendment, and action in violation of state laws. Seemingly 
he thought that action in violation of state laws could not at the same 
time be action in violation of the fourteenth amendment. He was 
undoubtedly correct when he said : 

"Controversies over the violation of the laws of New York are controver- 
sies to be dealt with by the courts of tlie state." 

And also : 

"It is for state courts to remedy acts of state officers done without tlie au- 
thority of or contrary to state laws." 

But the fact that action on the part of state officers may be in vio- 
lation of state laws is no reason why it may not at the same time be 
action in violation of the fourteenth amendment. If it deprives a 
person of his life, liberty, or property without due process of law, 
or dénies him the equal protection of the laws, it is a violation of the 
real intent and meaning of the fourteenth amendment, even though 
at the same time it is a violation of the state law. 

And he was affected by two irrelevant considérations. One was 
that, under section 641 of the United States Revised Statutes (U. S. 
Comp. St. 1901, p. 520), providing for a removal from the state to 
the fédéral court by one who is denied or unable to enforce in the 
judicial tribunals of the state rights secured to him by any law pro- 
viding for the equal civil rights of ail persons, citizens of the United 
States, a défendant, in a state court, is not entitled to removal on the 
ground of a déniai of such rights unless the déniai is a législative dé- 
niai. This was finally settled in the case of Commonwealth v. Powers, 
201 U. S. 1, 26 Sup. Ct. 387, 50 L. Ed. 633, 5 Ann. Cas. 692. But 
this removal statute is narrower than the fourteenth amendment. 
Though, as thus construed, it is so limited, the fourteenth amendment 
is not. It is not limited to any state officers or officer, and therefore 
takes in every state officer or agency. The other irrelevant considéra- 
tion was that a suit against a state officer for a wrongful act is not a 
suit against the state within the fourteenth amendment, which con- 
sidération I hâve heretofore dealt with. 
209 F.— 29 
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But he recognized that if power to act in relation to a certain mat- 
ter is conferred by législation on a state tribunal, and it acts in excess 
of its power, such action is in violation of the fourteenth amendment 
as was held in the Farmers' Loan & Trust Company Case, to which 
he alluded, where confiscatory rates of transportation fixed by the 
Texas Railroad Commission were invalidated because in violation of 
the amendment. And that is just the case we hâve hère. The Board 
of Valuation and Assessment has power conferred on it to assess plain- 
tiiï's intangible property, and the claim is that it exceeded its power 
in thereby denying plaintiff the equal protection of the laws and in 
not following the statute. So that, even if the décision in the Barney 
Case is sound, it is not against the claim of plaintiiï herein that the 
assessment complained of is in violation of the fourteenth amend- 
ment. Such a considération, however, is not essential to bring action 
of state ofificers within the amendment. It is essential only in the case 
of those who are not state oiScers, such as municipal officers, and it 
is essential as to them to make them a state agency. It is not entirely 
certain that the point actually decided in the Barney Case is not sound. 
It ail dépends on the question whether the Board of Rapid Transit Rail- 
road Commissioners for the City of New York, wdiose action was com- 
plained of, were state officers or officers of the city of New York. If 
they were the latter and their action was not only not authorized but 
prohibited by state législation, then the board was not a state agency, 
and hence its action did not come within the fourteenth amendment. 

But whatever difficulty is presented by the Barney Case has been 
removed by two later cases, to wit, Raymond v. Chicago Union T. Co., 
207 U. S. 20, 28 Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757, and 
Home Tel. & Tel. Co. v. Los Angeles, 227 U. S. 278, 33 Sup. Ct. 
312, 57 L. Ed. 510. Perhaps the difficulty was not fully removed 
by the Chicago Union T. Co. Case, but it bas been by the Home Tele- 
graph & Téléphone Company Case. The action complained of in 
the lirst of the two cases was exactly the same as that complained 
of hère, to wit, an assessment by the Board of Equalization of the 
intangible property of the plaintiff, and it was complained of on the 
same ground. The Suprême Court upheld the attack on the assess- 
ment on that ground and overthrew it. In that case, however, the as- 
sessment had been made pursuant to the command of the Suprême 
Court of Illinois in mandamus proceedings, and this circumstance has 
given rise to a claim that it has no application hère. But in reality, 
as the later case shows, it in no wise affected the matter. The Barney 
Case was distinguished simply on the ground that the action there 
complained of was forbidden by the state Législature. This was not, 
however, a true ground of distinction. The only possible ground of 
distinction is the one which I hâve referred to, to wit, that the board 
of whose action complaint was made therein was not a state agency, 
but an agency of the city of New York, and the fact that it had been 
prohibited by the Législature from acting as it had had bearing on the 
question whether it was in fact a state agency. And in Mr. Justice 
Peckham's opinion therein may be found expressions which are cal- 
culated to confuse. They are expressions to the effect that action 
by state officers or a state agency in violation of the fourteenth amend- 
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ment are acts of the state. As, for instance, referrjng to the assess- 
ment complained of which was held to violate the fourteenth amend- 
ment, he said : 

"It Is not the niere action of individuals, but, under the facts herein de- 
tailed, it was the action of the state through the board." 

I hâve heretofore criticised language to the same effect of Mr. Jus- 
tice Strong in the Ex parte Virginia Case. I would respectfully sub- 
mit that the action was the mère action of individuals and not action 
of the state through the board. It came within the fourteenth amend- 
ment, not because it was action of the state, but because what the 
fourteenth amendment in reaUty prohibits is not action of the state 
but of state officers, which, because of its character, is wrongful, and 
hence not the action of the state, but the individual action of the state 
officers, though in the name and for the state and under color of their 
offices. 

The question, however, came to a head in the Home Téléphone & 
Telegraph Company Case. The action complained of in that case was 
an ordinance of the city of Los Angeles establishing téléphone rates 
which were claimed to be confiscatory. It was claimed that by reason 
thereof the ordinance was in violation of the fourteenth amendment. 
This was the sole ground of jurisdiction, as there was no diversity 
of citizenship, and the lower court dismissed the suit because it held 
that the ordinance was not in violation of the fourteenth amendment. 
The ground upon which it so held was that the enactment of the ordi- 
nance by the city council was not state action. The city council was 
a state agency because it had been empowered by the state Législature 
to fix téléphone rates. And the ground upon which it was held that 
the ordinance was not state action, though by a state agency, was 
because the Constitution of California contained a provision to the 
efïect that no person should be deprived of his life, liberty, or prop- 
erty without due process of law. The ordinance, therefore, on plain- 
tiff's claim, was in violation of the state Constitution, and hence could 
not be the act of the state, and, as it was not state action, it was not 
in violation of the fourteenth amendment. The position was taken 
that because of this constitutional provision not even state législation 
could be in violation of the fourteenth amendment unless upheld by 
the state courts. It is difficult to see how, on this view, the fact that 
it or such an ordinance was so upheld would make it a violation of 
the fourteenth amendment, and why the position was not taken that 
ail a state had to do to nuUify the fourteenth amendment, so far as 
its limits were concerned, was to adopt in its Constitution a provision 
in the exact terms of the fourteenth amendment. Thereafter no ac- 
tion by any state officer or officers, no matter who they might be, 
could be in violation of that amendment, because their action was pro- 
hibited by the state Constitution, and hence was not action on the 
part of the state, and the fourteenth amendment is limited to state ac- 
tion. 

But the position taken was denied, and the judgment of the lower 
court was reversed. It was held that on plaintiff's claim the action 
complained of was in violation of the fourteenth amendment. It was 
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sufficient that it was the action of a state agency, though in violation 
of the state Constitution. The Barney Case was deah with by Mr. 
Chief Justice White, though he did net suggest the ground upon which 
possibly it may be upheld to which I hâve referred. He said: 

"As to the other — the Barney Case — it might snffice to say, as we hâve al- 
ready pointed out, it was consldered in the Kaymoud Case, and if it confllcted 
wltli the doctrine in that case and the doctrine of the sul)sequent and leading 
case of Ex parte Young, It is now so tlistingnished or qnahfied as not to be 
liore authoritative or even persuasive. But on tlie face of tlie Barney Case it 
is to 1)6 observcd tiiat, liowever mncli room there may be for the contention 
tliat the îacts in tliat case justifled a différent conchision, as the doctrine 
wliicii we hâve stiited in tliis case was plainly recognized in the Barney Case, 
and the décision there rendered proceeded upon the hypothesis that the facts 
presented toolî tlie case out of the established rule, there is no ground for ga.y- 
ing that that case is authority for overruling the settled doctrine which, ab- 
stractl.v, at least, it recognized. If there were room for such conclusion, in 
View of vyhat we hâve said, it would be our plain duty to qualify and restrict 
the Barney Case iu so far as it might be fouud to conflict with the rule hère 
applled." 

That there is not the sHghtest inconsistency between the position 
heretofore taken, that this is not a suit against the state, and that 
now taken, that the assessment complained of is a violation of the 
fourteenth amendment, if it dénies piaintiff the equal protection of 
the laws, is made plain by the Hopkins Case. That, as heretofore 
noted, was a suit to recover damages against a state agency for action 
claimed to hâve been taken in violation of the fourteenth amendment. 
It was brought in the state court and carried f rom thence through the 
Suprême Court of the state to the Suprême Court of the United States. 
The latter court had no jurisdiction of the case unless it contained 
a fédéral question, i. e., unless the action complained of was in vio- 
lation of the fourteenth amendment, or plaintiff's claim that it was, 
was not colorable. No question as to jurisdiction was raised. It 
was conceded. And the court made no point of the matter, which 
it would had there been any question about it. Yet it held that the suit 
was not a suit against the state, and hence forbidden by the common- 
law rule that a sovereign is not suable. It was within the amendment, 
and yet not within such rule. 

[9] 9. I there fore conclude that the assessment complained of is a 
violation of the fourteenth amendment, if thereby plaintifï is denied 
the equal protection of the laws. It is claimed that it is denied, in 
that the assessing officers, to wit, the county assessors and boards of 
supervisors and the State Board of Equalization, who bave to do with 
the assessment of the property of individuals and of corporations not 
subject to the jurisdiction of the Board of Assessment and Valua- 
tion, constituting the bulk of the assessable property in this state, uni- 
formly and purposely assessed such property for the same year at 
less than 60 per cent, of its fair cash value, and the board itself, which 
has jurisdiction of the assessment of the property of the banks and 
trust companies in the state, assessed the whole of same for the same 
year at 80 per cent, of the par value, whereas the assessment of plain- 
tiff's franchise made by the board was at more than its fair cash value. 
That such a discrimination against piaintiff is a déniai of the equal 
protection of the laws and a violation of the fourteenth amendment 
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is settled bevond question. A direct authority to this effect is the 
case of Taylor v. Louisville & N. R. Co., 88 Fed. 350, 31 C. C. A. 
537, containing a décision of the Sixth Circuit Court of Appeals. _ It 
went there from the Circuit Court of Tennessee. By the Constitution 
of that state it is provided that ail property shall be taxed "accord- 
ing to its value," to be ascertained as the I^egislature shall direct, "so 
that taxes shall be equal and uniform throughout the state." Thèse 
provisions are substantially the same as those in the Constitution of 
this state, to which allusion has heretofore been made. It was held 
in that case that an assessment upon a railroad property at its full 
value when it was the uniform practice in the varions counties of the 
state to assess real property at not exceeding 75 per cent, of its true 
value, which was both in violation of the Constitution and of a stat- 
ute passed pursuant thereto requiring ail property to be assessed at 
its full value, was invalid under the fourteenth amendment. 

To the same efïect is the décision of the same court in the case of 
Louisville Trust Co. v. Stone, 107 Fed. 305, 46 C. C. A. 299, which 
went there from the Circuit Court of this state. It involved the va- 
lidity of an assessment by the Board of Valuation and Assessment, 
the same board whose assessment is involved hère, under the pro- 
visions empowering it to assess the property of banks and trust com- 
panies. A similar discrimination to that relied on in the earlier case 
was relied on therein. And it was held that if there had been in fact 
such discrimination, the assessment would hâve been invalid. The 
relief sought was denied solely on the merits. 

And both thèse décisions find support in the Chicago Union T. Com- 
pany Case, heretofore referred to ; the décision in the Louisville Trust 
Company Case being cited therein by Mr. Justice Peckham with ap- 
proval. The facts in the case differed somewhat from the facts as 
they really were in the Louisville & Nashville Railroad Company Case, 
and as they were claimed to be in the Louisville Trust Co. Case; but 
the principle involved and applied therein was exactly the same as that 
involved and upheld in those two cases. There the discrimination was 
between corporations of the same class and made by the same board. 
Seemingly under the Illinois Constitution the franchises of a corpo- 
ration may be assessed at a différent rate from that of other property 
in that state, so that there was no claim of a discrimination between 
the assessment of the franchise of the plaintiff in that case and the 
assessment of other property in the state. The sole discrimination 
was between the assessment of plaintiff's franchise and that of the 
franchise of other corporations, and this discrimination was made by 
the board whose assessment was complained of. It is in thèse par- 
ticulars that the facts of that case differ from this. But there is noth- 
ing in the circumstance that the discrimination was between corpora- 
tions of the same class to render the décision inapplicable hère. The 
thing that made the discrimination fatal to the assessment complained 
of was that the law required uniformity as to ail members of the class. 
So hère the fundamental law of the state requires uniformity between 
ail persons, and the plaintifif is discriminated against in that ail prop- 
erty in the state, except possibly that of other railroad companies like 
it, is assessed at much less than its fair cash value, whereas its prop- 
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erty is assessed at not less thati its fair cash value. In that it has been 
so discriminated against it has been denied the equal protection of 
the laws. I am now assuming the fact of a discrimination. Whether 
in fact there has been a discrimination as claimed will be considered 
later. 

Nor is there anything in the circumstance that the discrimination 
there was made by one board to render this décision inapphcable hère, 
in so far as discrimination was brought about by the action of the 
county assessors and boards of supervisors and State Board of Equal- 
ization, in assessing the property subject to their jurisdiction at less 
than 60 per cent, of its fair cash value and the action of the Board 
of Valuation and Assessment in assessing plaintiiï's franchise in this 
State at its fair cash value or more. It is urged by défendants that 
the members of the board in so doing complied with the Constitution 
and laws of the state and respected their oaths and consciences, and 
their action should not be condemned because the other assessing offi- 
cers of the state did not do likewise. Instead of seeking to hâve their 
work overthrown, steps should be taken calculated to make those ofh- 
cers do their duty likewise. This line of argument was advanced in 
the case of Louisville Railway Company v. Corn., 105 Ky. 710, 49 S. 
W. 486, where it was held in accordance with the defendant's con- 
tention hère. In order that the full force of this position may be 
grasped, I quote from Judge Paynter's opinion therein quite fully. 
He said: 

"ïhe contention of couusel for appellant Is to the effect that, if other of- 
ficers of the state disregard the cou.stitntional provision and the statutes re- 
(luii-lng tlieui to assess iiroperty at its fair cash vaine, tlie conrts should ad- 
.iudge that the action of tlie Board of Valuation and Assessment in assessing 
franchises at their fair cash value, estimated at the prtce tliey would hriug 
ut a fair vohmtary sale, should be set aside. It is certainly an uuusual de- 
niand that the action of officers should be disrogarded altliough they may liave 
acted in strict conformity to the law imposing the duty. The officers take an 
oath tliat they will faithfully discharge their duties, and, if they hâve due 
respect for their oaths, tliey are bound to follow the requirements of the or- 
ganic and statutory law of the statg. There never can be exact equality and 
iiniformity in taxation. The purpose of the constitutional provision in ques- 
tion was to require ail property to be assessed at its fair cash value. There 
is no way to exécute that provision of the Constitution, excei)t officers be se- 
lected by tlie people for the purpose of assessing the property, that revenue 
may be raised to carry on the goverument. It does not seeni to be logieal, or 
soiind in principle, to say that because one oflicer, or a class of officers, disre- 
gard the law, the action of those who strietly follow it, for that reason, should 
be annulled. If that be a proper view, then the constitutional provision and 
statutes become a dead letter, and the courts will be continually called upoii 
to disregard the légal actions of legally constituted ofiicers because other of- 
ficers in tlie state hâve acted illegally. The court is called upon to constitute 
itself an instrument, not to uphold the Constitution, but to make complète the 
utter disregard of its provisions, by not sustaining a proper and légal action 
of the officers of the state in the performance of their duties. If the officers 
of the state are not properly assessing the real and Personal property of the 
several counties of the state, and if the Railroad Commissioners of the state 
are not taithful in the discharge of their duties in assessing the railroad prop- 
erty of the state, then there must be a change of the personnel in the various 
ofiicers of the state so as to bring about a condition, in so far as possible, that 
equality of assessment and taxation can be had. A speedier way would be to 
enforce the pénal and criminal statutes of the state, if they are being violated. 
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If they are, the prosecution of an officer would suffice to correct the evil eom- 
plained of. It may be said that this will tal<e tlme, and leave some of the tax- 
payers of the state to bear an unequal proportion of the burdens of taxation. 
It is far better that this should be done for a short time, rather than for the 
courts to adjudge illégal that which the organic law of the state déclares is 
légal. We cannot give our consent to déclare void a proceeding because such 
proceeding conforms to the law." 

But the invalidation of plaintiff's assessment because of such dis- 
crimination would not be because it conformed to the law. Neither 
it nor the board for niaking it would be condemned. The condemna- 
tion would be of the other assessing officers for not doing their duty 
likewise. It is they, and not the board, who hâve denied plaintiff the 
equal protection of the laws. By not assessing the property subject to 
their jurisdiction at its fair cash value, they bave made it so that if 
the assessment stands plaintifï will hâve to pay more taxes than it 
otherwise would. The plaintifï has no other remedy than to bave the 
assessment against it eut down. It can neither prosecute the delin- 
((Uent officers nor choose their successors. Confessedly, if the board 
had had jurisdiction of the assessment of such other property and 
made the discrimination between it and plaintiff's property, the dis- 
crimination of the latter could not stand. But the mère fact that the 
state sees fit not to intrust the matter of assessing ail property to one 
body, but imposes the duty of assessing différent properties on différent 
officers, should make no différence. They should be treated as one 
body; for together they exercise the one function of the state of as- 
sessing property for taxation. In the Louisville & Nashville Railroad 
Company Case Judge Taf t said : 

"The varions boards whose united action is by law Intended to efCect a unl- 
fonn assessment on ail classes of property are to be regarded as one tribunal, 
and the whole assessment on ail classes of property is to be regarded as one 
.ludgment." 

Thus far I hâve proceeded on the idea that this is the only discrim- 
ination which the case présents. But it is not. It involves a discrim- 
ination made by the Board of Valuation and Assessment itself. The 
discrimination, it is true, is not between plaintiff and other companies 
covered by section 4077, i. e., between the companies of the same 
class, but between plaintiff and possibly other such companies on the 
one hand, and other companies the assessment of whose property is im- 
posed upon it, to wit, banks and trust companies. There are 623 such 
companies in this state whose capital stock, surplus, and undivided 
profits in this state amount to $54,425,369.64, and in the assessment 
thereof no account is taken of the real value thereof, but same is uni- 
formly assessed by the board at 80 per cent, of the par value, or the 
sum of $43,140,164.50. 

There is nothing in the fact that the discrimination is not between 
companies of the same class to distinguish this case from the Chicago 
Union T. Company Case. 

The décision in the case of Coulter v. Louisville & Nashville R. Co., 
196 U. S. 599, 25 Sup. Ct. 342, 49 L. Ed. 615, is not against the posi- 
tion hère taken. The basis thereof was that it was thought that the 
fact of the discrimination was not sufficiently established to justify the 
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court in interfering. In the course of the opinion Mr. Justice Holmes 
said: 

"If It be a faet tliat tlie franchise of a Kentucky corporation is taxed at a 
différent rate from tlie tangil)le property in the state, there can be no question 
that the state had power to tax It at a différent rate, so far as the Constitu- 
tion of the United States is concerned." 

He cited a number of Suprême Court décisions in support of this 
position. 

But it will be noted that what he said was that such a discrimination 
was not in violation of the United States Constitution, and that he was 
not careful to indicate that what he meant was that such was not the 
case if it was permitted by the Constitution and laws of the state. The 
cases cited show that he could hâve meant nothing else. In other 
words, v/hat he meant was that such discrimination was not in and of 
itself , i. e., nothing else appearing, a violation of the fédéral Constitu- 
tion. He did not and could not hâve meant that, if it was prohibited 
by the Constitution and the laws of the state, it was not then a vio- 
lation of the fédéral Constitution. Such a discrimination is a déniai 
of the equal protection of the laws, and that is prohibited by the ex- 
press terms of the fourteenth amendment. Inasmuch as in this state 
the Constitution and laws expressly provide that ail property, whether 
owned by corporations or individuals, shall pay the same rate of tax, 
the statement was irrelevant to the case in hand. It had no application 
whatever to it. And the making of it was calculated to mislead in two 
directions. It was calculated to cause it to be thought that such a 
discrimination in this state, or in any other state whose Constitution 
and laws are the same as hère in this particular, is not a violation of 
the fédéral Constitution. It has naturally misled the défendants in 
this direction. The other particular in which it was calculated to mis- 
lead was in causing it to be thought that the Constitution and laws of 
this state permit of such discrimination. It actually misled Mr. Jus- 
tice Peckham in the Chicago Union T. Co. Case in this direction. In 
his opinion therein he said : 

"There is liere no coutentioii of illegality simply hecanse of assessing tlie 
franc'liises of thèse cori)orations at a différent rate from tangible property in 
tlie state wliicli the state niight do." 

And in support of the statement that the state might make such 
discrimination, he cited the Louisville & Nasliville Railroad Company 
Case under considération. 

There can be no question, therefore, that if there has been such 
discrimination as claimed by plaintiff, i. e., if its property has been 
assessed at not less than its fair cash value and the other property in 
this state, except possibly that of other railroad companies of similar 
character, has been uniformly and purposely assessed at substantially 
less than its fair cash value, the assessment is void at least to the ex- 
tent which it exceeds the percentage of such other property. 

That the board has assessed the entire capital surplus and undivided 
profits of the banks and trust companies throughout the state at at 
least 20 per cent, less than its real value cannot be disputed. The as- 
sessment itself shows that same is assessed at 80 per cent, of its par 
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value as heretofore stated. And I take it that no one will claim that 
such property is not worth at least par. The likelihood is that it is 
worth considerably more than par. 

As to the property owned by individuals and corporations subject to 
assessment by the county assessors and boards of supervisors and the 
State Board of Equahzation, there can be no question that it, toc, has 
been uniformly and purposely assessed at less than its fair cash value, 
possibly as much as 40 per cent. less. In the case of Louisville & Nash- 
ville Railroad Company v. Coulter, supra, which involved plaintifï's 
franchise assessment for the year 1902, just ten years before the one 
involved hère, I held that such property was underassessed at least 
20 per cent. One of the circumstances on which I largely relied as 
showing that it was not assessed at a greater value than 80 per cent, 
was the comparison of the transfer sheets required to be laid before 
the State Board of Equahzation with the assessed value ; but as prop- 
erty covered by those sheets was generally assessed at a higher rate 
than other property in order to prevent the showing made by them 
affecting the assessment of the county by the State Board of Equahza- 
tion, as the évidence in that case indicated, the conclusion there reached 
does not shut out absolutely a contention that such property is assessed 
at lower than 80 per cent. The Suprême Court on the appeal differed 
with me as to the fact of the discrimination. It did not hold that 
there had been no discrimination, but that it was not so palpable that 
the reluctance of fédéral courts to intervene in such matters should give 
way and the assessment be overthrown. And the weakness in plain- 
tifif's case was thought to be as much in the claim that its property had 
been assessed at its fair cash value, essential to constitute the discrim- 
ination relied on, as in the claim that the other property had not. Con- 
cerning my reasoning therein as to the underassessment relied on, Mr. 
Justice Holmes said : 

"The reasoning Is careful and elaborate and cannot be read wltliout an Im- 
pression that prohably it is correct to the extent of establislilng a gênerai un- 
dervalimtlon of land." 

I confined myself in that case entirely to reasoning f rom the facts in 
évidence. I might hâve been justified in saying then, as now, that it is 
a matter of common knowledge to any one living in this state with a 
reasonable acquaintance with its afïairs that such is the case. 

Hère no one claims that such is not the case. On the contrary, it is 
expressly admitted to be so. In the course of the oral argument, the 
Attorney General expressed himself in this way : 

"I recognlze the fact that the people throughout the state of Kentucky, ex- 
cept those who hâve only small tracts of laud, llst thelr property at far less 
than the value of the property. There are two classes of people who list 
their property so that you can détermine whether it is listed at its fair cash 
value, and that is the class who own property worth less theu $2,000, and the 
corporations who malve a sworn statement froni which you can see ail the 
property owned by them. I agrée with your honor and the statement the 
gentlemen hâve made hère that there is throughout the country a disposition, 
not only on the part of the offlcers, but on the part of individuals, to violate 
the Constitution and the law of the state by listing property at less than its 
fair cash value, estimated at what it would brlng at a fair voluntary sala^ 
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It is alleged in this blll tliat the offieers do that. But they will never be able 
to prove that any officer or set of offlcers intends to list property differentiy 
or to dlserimlnate. As your honor knows fi-oni expérience, wlien a nian cornes 
to list liis farm wortli $2,500 or $3,000, lie will list it at $1,200 or $1,500. He 
puts it down liiaiself at that figure, and then, if the assessor or the Board of 
J^qualization atteuipts to raise him, he brings to bear ail the politlcal and Per- 
sonal influence he can command to prevent the board from raislng his prop- 
erty to its true value. He does as an individual exactly what the corpora- 
tions do when they ai)pear before tlie state board. When the state board fluds 
from their stateuients flled with the Auditor that they bave not flxed the true 
value on their property, they receive notice to that efCect and hâve a hearing 
before the board, and what do they do? They use ail their influence, and 
bring to bear the importunities and persuasions of their friends, to keep the 
board from placing a higher valuation on their proiierty. For thèse reasons 
it is almost impossible for any oftlcer, either county or state, to assess the 
property of individuals or corporations, as his oath requires, at its true value." 

And in Mr. Rich's brief he says : 

"Défendants do not mean to défend or attenipt to défend the acts of the 
assessors in this state who disregard their oaths of ottice by assessing prop- 
erty at less tlian its falr cash value in plain défiance of tlie statutory and con- 
stltutional mandates on this sub.1ect. but, on the contrary, regard such con- 
<luct on the part of such offlcers as highly repreliensible. The question is : 
What is the reniedy for this state of affairs?" 

In the fact that the board assessed the assets of the banks and trust 
companies, whose numerous stockholders are scattered ail over the 
state, at 80 per cent, of par value, is a strong circumstance in f avor of 
the position that in its opinion the ordinary property of the state_ is 
assessed at no greater percentage of real value than this 80 per cent. 
of par value is of the real value of such property. There is no ac- 
counting for the board's so assessing such property, except on the 
hypothesis that it thought that the property of banks and trust com- 
panies should pay no greater percentage of real value than the ordi- 
nary property of the state paid, and such percentage of par value of 
the one reasonably represents the percentage of real value at which 
the other is assessed. 

The main ground upon which Mr. Justice Holmes hesitated to ac- 
cept the conclusion which I reached in the L,ouisville & Nashville Rail- 
road Company Case, and which he said was probably correct, and to 
act upon it, was the testimony therein of the members of the Board 
of Equalization. But such a ground for hésitation no longer exists. 
The board for the years 1910 and 1911 in its reports to the Governor 
frankly admit the underassessment. In the report for the year 1910 
it said : 

"The revenue laws provide that ail property sball be assesed at its falr 
cash value. It was not contended that this was doue in a single county; 
Uieretore, the Board of Equalization was not privileged to reduce any assess- 
nient. We selected those counties that most nearly conformed to the require- 
uients of the law and eudeavored to equalize the others with them." 

And again: 

"The increase niade by the State Board of ICqualizatiou averages 8 per cent., 
and w'ith this addition, is uo measure of the fair cash value of the property 
in the state." 
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In the report for the year 1911 it said: 

"In this, as in former year«, there was no occasion for reducing any count}''s 
returned assessment. Kot one of them was assessed at a measure of its fair 
cash value." 

And again it said: 

"Ail wlcnesses wlio appear before the board are appointed by the county 
judge after he bas received notice of a tentative raise by the board. It is sel- 
doiu that the judge will sélect a witness who has uot foriued an opinion and 
expressed a désire to appear in défense of his county. Ail the évidence before 
the board is ex parte. The record is made up by the county officiais and ail 
wltuesses selected for the purpose of testifyiug for the défense. 

"There are a few good assessors in the state — we say a 'few' for the lack 
of a gênerai term that expresses a lesser number. 

"The impression seems to be gainlng ground throughout the state that we 
hâve a 'single tax' System, and that Personal property is exempt from taxa- 
tion, and, inasmuch as real estate is compelled to bear the burden, it is the 
privilège of the owner and the duty of the officiais to eonnive to list ail prop- 
erty at a very low figure. In the matter of Personal property no witness tee- 
tifled that the assessor claimed to hâve assessed it fuUy, or that the owners 
had intended to give it in at its worth. In substance, they contend that it 
is not glven in anywhere, and excuse themselves on the ground that it is a 
matter of perjury or poverty, and exercise their right of choice. 

"The resuit is that, after the number of lists that the assessor arbitrarily in- 
creases is added to the number that the county board of supervisors raise, 
there remains about 95 per cent, of the people In the state who flx the sum 
themselves upon which they are willing to pay taxes, and it is a safe asser- 
tion that 99 per cent, of that 95 per cent, are not inclined to pay a great 
amount. 

"From the testimony of the average witness who appears before the board, 
there is very little good land in his section of the state, and what is there 
is mainly in adjoining counties ; in his particular county there is a poor 
streak extending the length and width of the county from which ail the tim- 
ber has been eut and marketed ; the process of érosion has carried ail the fer- 
tile soil into the Gulf of Mexico; that a peculiar and unprecedented condi- 
tion exists in regard to the bottora lands in his county, unlike the conditions 
along most streams that enrich the land, but the current of the stream changes 
and washes it away, and, if by accident there is a deposit, it is ahvays of 
sand, that destroys its future productiveness ; that there is hère and there an 
occasional oasis of small area upon which the tlreless farmer eau eke out an 
existence, and, by the addition of a small mortgage, pay his taxes. 

"The cities do not labor under the same difflculties, but their difflculties are 
iust as difflcult. It seems that in ail the cities the railroads hâve secured 
quantifies of land for terminal facilities that are withheld from assessment; 
in addition to which, the smoke, noise, and dust has destroyed the value of 
property for blocks on either side. Schools and churches hâve also acquired 
valuable property which is exempt from taxation ; this also lessens their total. 
The money in banks is owned by nonresidents, country banks, and the fédéral 
government. The remalning few dollars lett among their citizens is mainly 
for the purpose of street car fare. Business has been removed from the 
principal streets and is yet unlocated. In fact, the city would go into the 
hands of a receiver if there were anything to receive or anybody who would 
receive it. 

"Many counties insist that any increase in their présent assessment would 
impoverish them; possibly, this complaint has been loudest from the pauper 
counties that are a liability of the state, that not only expend every dollar 
coUected from taxes in their own county, but are beneflciaries from the state 
of many thousand dollars each year." 

There is a note of exaggeration as well as humor hère. But it is a 
case where exaggeration was permissible in order to bring out sharply 
the real truth of things. 
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Thèse reports are followed by that of 1912, the same year as that of 
the assessment involved herein. And in it we hâve this statement: 

"Our figures for this year show a decrease in the total assessiiieuts ou real 
and Personal property. We niade raises onJy where a great falliug off was 
shown in assessment as conipared with the precoding year; it being the polify 
of the board iiot to increase arbitrarily the assessment of any county." 

The existence of this substantial iinderassessment of such property 
is confirmed by tlie showing made by the United States censiis. Ac- 
cording to the census of 1900 the assessed value of f arm property 
in this state, consisting of land, building, machinery, implements, and 
live stock, was 63 per cent, of the cash value ; whereas, according to 
that of 1910, the percentage was 51.6. This fall was no doubt due 
to the fact that the property had increased substantially in cash value 
du ring the ten years there had been no substantial change in the as- 
sessed value. 

Progress, therefore, bas been made along the line of truthfulness 
since 1902. No longer do thé courts hâve to contend with the sham 
and prêteuse that ordinary property in this state is assessed at its fair 
cash value or substantially so. 

As to whether the board assessed plaintiff's franchise at its fair 
cash value, it seems certain that the board intended to so fax it and, 
when it left its hands, thought that it had doue so. The board's rec- 
ord sheds no light on the naatter. The notices of the preliniinary and 
final assessments state that the value placed on the part of plaintiff's 
capital stock apportioned to this state is the "cash value." It is appar- 
ent how the value of plaintiff's franchise was arrived at on the pre- 
liniinary assessment. It was predetermined that the franchise should 
be assessed at $52,500,000. This predetermination was either arbi- 
trary or what Mr. Justice Holmes terms in the Chicago, B. & Q. R. 
R. Co. Case an "intuition of expérience." It was not the resuit of 
a valuation of plaintiff's capital stock and an allotment of a part there- 
of on some basis to this state. I make this out by the considération 
that in the notice of the preliminary assessment the cash value of the 
part of the capital stock in this state was placed at $81,670,377, and 
that the assessed value of the tangible property therein, to wit, $29,- 
170,377, was deducted therefrom, leaving $52,500,000 as the value of 
the franchise. This shows that the cash value of the part of the capi- 
tal stock was obtained by adding to the amount at which it had been 
predetermined to assess the franchise, to wit, $52,500,000, the assessed 
value of the tangible property, to wit, $29,170,377 and in no other way. 
The conclusion is confirmed by the fact that this same course was pur- 
sued in the case of the assessments at the same time of the franchises 
of the Illinois Central Railroad Company, the Chesapeake & Ohio 
Railway Company, and the Cincinnati, New Orléans & Texas Pacific 
Railroad Company, each of which is involved before me in a separate 
suit. There is therefore not the slightest indication in what is known 
in regard to the preliminary assessment that the board intended to as- 
sess it at less than fair cash value. 

That it was the intent of the board to make the final assessment 
;;t the fair cash value, and that it thought it had done so, appears from 
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the statements made in the affîdavit of the three members of the board 
prepared before the oral argument and then filed. They are exactly 
alike, and in each one a statement is made eight times as to the value 
at which the franchise had been assessed, and always the phraseology 
used is the same. It is that in the opinion of the mernbers of the 
board the amount at which the assessment had been made was "not 
more than the fair cash value." It is also. stated several times that 
the board did not know or believe it to be true that : 

"ïhe assessing and taxing authorities of tlie state of Kentucky systeuiatl- 
cally, liabltually, intentloually, aud do'signedly a«sess and hâve assessed the 
property of indivldiials ard other corporations for taxation in the state of Ken- 
tucky at less than its fair casli value estiniated at the price it Would bring at 
a fair voluntary sale." 

In view of this ignorance, the board would hardly assess plaintiff's 
franchise at less than its fair cash value. Then it is stated positive- 
ly that the board sought "to ascertain the correct value of plaintiff's 
franchise" and "strictly foUowed the statutes of Kentucky defining the 
duty of the board, considering with said statutes the décisions of the 
Kentucky Court of Appeals." As those statutes require the assessment 
to be at the fair cash value, and the Kentucky Court of Appeals held 
in the Louisville & Nashville Railroad Company Case that an assess- 
ment at such value would not be invalid, notwithstanding that other 
property was substantially underassessed, it must be taken that the 
meaning intended to be conveyed by this language was that the assess- 
ment in question was made at the fair cash value. 

If then there were nothing else in the case than the considérations to 
which I hâve referred, it would hâve to be accepted as beyond ques- 
tion that the board made no effort to equalize the assessment of plain- 
tiff's franchise with the assessment of ordinary property, but that it 
intended to assess, and thought it had assessed, plaintiff's franchise 
at its fair cash value. But this is not ail there is bearing on the matter. 
The supplemental affîdavit of the Auditor, heretofore referred to, has 
to be considered in this connection. It was prepared and filed after 
the oral hearing of the demurrer and motion for preliminary injunc- 
tion, which lasted several days, and that because, at that hearing, I 
made the request that an explanation be given as to the method pursued 
by the board in making the assessment and the various steps in it. In 
making the request, I was not prying into the mental process by which 
the members of the board had come to any conclusion. I called merely 
for the conclusions, which the statute required it to reach, and which, 
as I hâve held, should hâve been entered upon its record and of which 
plaintiff should hâve been informed. And I called for them in the in- 
terest, if possible, of upholding the assessment. On its face this affî- 
davit is inconsistent with the original affidavit. As shown, according 
to the latter, the board made no effort to equalize the assessment of 
plaintiff's franchise with the assessment of ordinary property and in- 
tended and thought that it had assessed same at its fair cash value. 
According to the supplemental affidavit, it did make an effort to equal- 
ize and did not assess the franchise at its fair cash value. 
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The value of this affidavit as tending to show that it did so is af- 
fected by other considérations than that it conflicts with the former 
affidavit. It présents two différent equalizations, both of which could 
not hâve been used, and one of thèse is certainly not real. Accord- 
ing to this one, the equalization was at 80 per cent, of f air cash value ; 
but it is évident that it was brought about by finding out what amount 
the amount at which the value of the part of the capital stock in this 
State was finally fixed as shown by the notice of the final assessment,. 
to wit, $74,598,451, was 80 per cent, of, and then taking that amount 
as the amount at which the value of such part was fixed before the 
equalization. The affidavit indicates just what one would expect, un- 
der the circumstances, to wit, an inability on the part of the board to 
give the exact figures by which it arrived at the amount of $74,598,451 
at which it fixed the amount of such part. Unless it preserved a mém- 
orandum of its calculations, the members of the board could not retain 
it in their memory, and there is no indication that it preserved any 
such mémorandum. Besides, apparently no reliance is placed on the 
statement of the affidavit by the défendants. They do not claim that 
the board did in fact make any attempt at equalization. Their posi- 
tion is that it was not bound to equalize, and that the validity of its 
assessment is not affected by the fact that it did not equalize, and the 
assessment is at fair cash value. I think, therefore, that the true con- 
struction to be placed on the affidavit is that it does not undertake to 
set forth just how the assessment was made, but how it might hâve 
been made so as to equalize. Its statements are so involved and con- 
f used that possibly I hâve donc it an injustice ; but I think that, in 
the absence of any cross-examination of the members of the board, I 
should dispose of the motion for a preliminary injunction on the basis 
that the board in making the assessment intended to fix, and thought 
it had fixed, the value of the franchise at its fair cash value. 

It follows f rom what I hâve said that the demurrer should be over- 
ruled, and that conditionally, at least, the plaintiff is entitled to the pre- 
liminary injunction sought. 

[10] The injunction which it seeks is not against the enforcement 
of the entire assessment, but only so much thereof as exceeds the sum 
of $11,899,200, the amount of the assessment for the preceding year^ 
to wit, 1911, taxes upon which, state and local, hâve been paid as re- 
quired by a previous order herein. In the case of People's Nat. Bank 
V. Marye, 191 U. S. 272, 24 Sup. Ct. 68, 48 L. Ed. 180, it was held that 
a court of equity should not grant an injunction against an assessment 
because of its invalidity except on condition of payment of the taxes 
fairly and equitably due on plaintifï's own theory as presented in its. 
bill. In the Chicago Union Traction Company Case the lower court, 
pending the application for the preliminary injunction, determined the 
amount of taxes fairly and equitably due, and granted it on condition 
that this amount be paid. The Suprême Court affirmed its action. 
Judge Grosscup in his opinion, reported in People's Gaslight & Coke 
Co. V. Raymond (C. C.) 114 Fed. 557, said: 

"Injunctions Issue as a matter of discrétion and conscience, not rlglit. ïhe 
court may always attach équitable conditions." 
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And in the Cincinnati & Covington Bridge Company Case Judge 
Hobson said that, if it affirmatively appeared that a valid assessment 
would amount to as much as the invalid assessment complained of , an 
injunction against its enforcement should be denied absolutely, not- 
withstanding its invalidity. His words are thèse : 

"It is also inslsted for the appellee that the basis adopted by the board irf 
this case, on the mode by whicli it reaehed its resuit, was erroneous. If this 
be eonceded, still, if the resuit reaehed by the board was correct, or not more 
onerous on appellee thaii it should hâve been, the assessment cannot be dls- 
turbed." 

Rere it cannot be said that it so appears, or that, on plaintiff's own 
theory as presented in its bill, any larger assessment should fairly and 
equitably be made for the year 1912 than was made by the board for 
the preceding year. Nor are there sufïicient data before me to en- 
able me now to détermine what is a fair and équitable assessment for 
that year. I may say hère that I do not think that it will ever be in- 
cumbent on me to détermine this question. That is a matter, as I 
view it, for the détermination of the board. My action with référence 
thereto, so far as I may hâve anything to do with it, will be limited 
to determining whether the board has foUowed the statute or wheth- 
er its assessment is in violation of the fourteenth amendment. But I 
feel constrained to hold that the injunction sought should not be 
granted except on condition that a larger sum be paid on account of 
that year's taxes than has already been paid. What has led me to this 
conclusion is this : The case of Siler v. h. & N. R. R. Co., hereto- 
fore referred to, was an appeal to the Suprême Court from a decree 
of this court. It was a suit against the Railroad Commission of this 
State to enjoin the enforcement of an order made by it fixing maxi- 
mum rates for transportation of intrastate freight. The plaintiff in 
its bill, filed therein July 25, 1906, claimed as a basis for the relief 
sought, amongst other things, that thôse rates were confiscatory, and, 
as the value of its railroad in this state was relevant to this conten- 
tion, the bill contained allégations in regard thereto. It set forth the 
value thereof as of June 30, 1905, on several différent bases. One 
of thèse was the cost of reproduction. It was alleged that it would 
cost $70,599,484.81 to reproduce it. The claim was not simply that 
it would cost that much to reproduce it, but that it was worth that 
sum, and was worth it because it would take that much money to 
reproduce it. The plaintiiï referred to this valuation as a ''virtually 
eonceded value." The mileage which it thus claimed to be of this 
valuation was 1,265.23, ail of it mileage operated by plaintiiï. 

Hère then was a distinct claim that on June 30, 1905, this amount of 
mileage was worth $70,599,484.81, and relief was asked of this court 
on the basis that it was worth that much. It was asked to condemn 
the rates complained of as confiscatory because on such a valuation 
they were too low. The operated mileage as of June 30, 1911, the 
date as of which the assessment speaks, was 1,494.36, or 229.13 miles 
over that as of June 30, 1905. In addition, the assessment included 
190.34 miles of controlled mileage and 70.11 miles of owned mileage. 
But a déduction has to be made on account of a small amount of 
mileage included in the estimate which was not included in the assess- 
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ment. On the basis, then, of the correctness of the plaintiff's daim to 
wliich I hâve alluded, there can be no question that the value of the 
part of plaintiff's capital stock in this state was at least the sum which 
the board found it to be, to wit, $74,598,451. As to whether such a 
value can be worked out by pursuing the method prescribed by the 
statute is another question, and it is essential that it can be in order to 
the validity of an assessment calling for a valuation as much as that. 
I am quite confident that it can be if the necessary pains are taken. 
As to this matter I do not deem it best for me to say more than this. 
As I bave just said, the détermination of what is a fair and équitable 
assessment is a matter for the board, and, having indicated my views 
of the method prescribed by the statute, I think I should leave it to do 
the work unhampered by any ideas I may bave. The suppository case 
which I hâve put is not to be taken as presenting my views of the mat- 
ter to any extent. I put it simply to indicate the possible wrong that 
may bave been done plaintiff if the board in making the assessment 
complained of apportioned to this state a part of plaintiff's capital 
stock in the manner set forth in the Auditor's supplemental affidavit, 
and I so did with hésitation. 

It is not necessary that I should deal with this matter in any détail 
to justify my refusing to grant the injunction sought, except on con- 
dition that plaintiff make payment of taxes, state and local, on the 
assumption that the value of the part of its capital stock in this state 
is at least the sum which the board found it to be, even though it may 
bave reached it by an erroneous method. At least, until the board bas 
had an opportunity to make an assessment in accordance with the stat- 
ute, I do not think that I should admit of the possibility that an assess- 
ment so made will not yield a valuation as much as, according to the 
représentations to this court, it must be taken to be. The board in- 
tended this amount as fuU value, as I hâve heretofore held. Déduc- 
tion, therefore, should be made therefrom on account of the under- 
assessment of ordinary property, and that of banks and trust compa- 
nies. The plaintiff claims that this property is not assessed at more 
than 60 per cent, of its fair cash value. It is possible, if not probable, 
that this is so, and I bave a decided impression that it is capable of 
démonstration that such is the case. On this basis the amount on 
which payment would hâve to be made is as follows, to wit: 

60% of $74,598,451.......... $44,759,070 60 

Deduct assessed value of tangible property In tlils stiite 20,170,377 00 

Leaves a balance ' $15,588,09.3 60 

Deduct amount on wliich payment lias been made 11,890,200 00 

Leave a balance of $ 3,880,493 60 

— on which payment should yet be made. In plaintiff's brief the as- 
sessed value of the tangible property in this state is put at over a 
$1,000,000 less than as above, which is the amount taken from the 
board's notice. If this should be the correct amount on which pay- 
ment should yet be made, it would bave to be increased to this extent. 
But plaintiff's attitude as to the percentage of full value at which such 
other property is assessed bas been equivocal. In the former litiga- 
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tion as to the assessment for the year 1902, it took the position that 
tlie percentage was 80. In the hearing before the board in regard to 
the assessment hère involved, it conceded the possibility that it might 
be as much as 80 by presenting what it claimed the assessment should 
be on that basis as well as on the basis of 60, and it has so done in its 
brief filed before me. But this is not alL It has filed affidavits to the 
effect that property in Jefferson county, which includes the city of 
Louisville, and in the important county of Woodford, is assessed on 
the basis of 80 per cent., and in some other counties as much as 70 
per cent. On the basis of 70 per cent., the amount on which payment 
would hâve to be made is as follows, to wit: 

70% of $74,598,451 ?52,418,875 70 

Deduct asse.ssecl value of tangible property iu tliis state H!), 170,377 00 

Leaves a balance of 28,248.498 70 

Deduct amount on which payment has been made 11,899.200 00 

Leaves a balance of 11,349,298 70 

— on which payment should yet be made. 

This is open to the criticism that tangible property is covered by in- 
tangible. But this is the necessary resuit of the complex method of 
assessed companies within section 4077, Ky. St. Their tangible prop- 
erty is assessed by other officers, and the board of valuation and as- 
sessment is required to fix the différence between the value of the 
whole property and the assessed value of the tangible as the value of 
the intangible. If, then, the tangible has been underassessed, the as- 
sessment of the intangible necessarily includes tangible property. 

In view of everything, I conclude that the injunction should be, and 
it is, granted on condition that plaintiiï pay within 30 days from this 
date the taxes due the state and subordinate jurisdictions on $11,000,- 
000 in addition to what it has already paid. 



ILLINOIS CENT. R. CO. v. BOSWORTH et al. 
(District Court, E. D. Kentucky. December 20, 1913.) 

In Equity. Suit by the Illinois Central Railroad Company against 
Henry M. Bosworth and others, individually and as constituting the 
Board of Valuation and Assessment of the State of Kentucky, and 
others. On motion for preliminary injunction and demurrer to the 
bill. Demurrer overruled, and injunction granted on condition. 

Blewett L,ee, of Chicago, IU., and Trabue, Doolan & Cox, of Louis- 
ville, Ky., for plaintifï. 

James Garnett, Atty. Gen., and M. M. Logan, Chas. H. Morris, O. 
S. Hogan, and D. O. Myatt, Asst. Attys. Gen., of Kentucky, and John 
L. Rich, of Covington, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on motion for 
a preliminary injunction and demurrer to the bill. It is similar in char- 
209 F.— 30 
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acter to that of the Louisville & Nashville Railroad Co. Case against 
the same défendants (209 Fed. 380), in which I hâve heretofore handed 
down an opinion, though it does not présent ail of the questions in- 
volved therein. 

There is a radical différence between the two cases in this : That in 
that case the board took the position that the part of the company's 
capital stock in this state is proportionately of more value than the part 
elsewhere, whereas in this case it took the reverse position. The as- 
sessment made by the board of plaintiff's franchise in this state for 
the year 1911 amounted to $4,510,320. The assessment complained 
of herein amounts to $14,746,857. It was reached in this way : 

Tlie value of the part of plaiutiifs capital stock in this state was 

fixed at 5!27,124,240 

Deductlng the a.ssessed value of the tangible propert.y in this state 12,.377,383 

Leaves the balance of $14,746,857 

The board's record does not state the conclusions which it reached 
in makina: the assessment as to the matters regarding which the stat- 
ute required it to reach conclusions, but only the automatic resuit of 
those conclusions, to wit, that the value of plaintiff's franchise in this 
state was the sum of $14,746,857. It is known that it fixed the value 
of the part of its capital stock in this state at $27,124,240, and obtained 
the value at which it fixed the franchise by deducting therefrom the 
assessed value of the tangible property in this state only, f rom the no- 
tice which it gave to plaintiff of the final assessment and the affidavits 
of the members of the board filed herein. 

No complaint seems to hâve heen made by plaintiff of its want of 
notice of how the assessment was arrived at, nor is the absence of such 
notice made a ground of attack on the assessment complained of. The 
sole grounds of attack which are made thereon are that the board, af ter 
fixing the value of the capital stock, did not fîrst deduct the value of 
the entire tangible property before apportioning a part thereof to this 
state, that it arrived at its valuation of the part of the capital stock in 
this state by capitalizing the net earnings in this state at 6 per cent, 
and taking 80 per cent, thereof, and that it is in violation of the four- 
teenth amendment, in that it dénies plaintiff the equal protection of 
the laws. The first ground of attack is not well taken, as I hâve held 
in the Louisville & Nashville Railroad Company Case. The second 
ground of attack is denied by the board. 

The last ground of attack is well taken, but it invalidâtes the assess- 
ment only to the extent that the valuation placed on the part of plain- 
tiff's capital stock in this state exceeds the percentage at which other 
property is assessed. If, as in the Louisville & Nashville Railroad 
Company Case, 70 is taken as the proper percentage, the amount of the 
assessment on which the plaintiff should pay taxes is as follows, to wit: 

70 peï cent, of $27,124.240 $18,9.%,96S 

Deduct assessed value of tangible property 12..'>77,;383 

Leaves a balance ot. $ 6,618,585 

— as the value of the franchise. This is $2,108,265 in excess of the as- 
sessment for the previous year. As the plaintiff daimed in its bill 
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that it was liable to no franchise assessment at ail, because the value 
of its entire property did not exceed the value of its tangible property, 
under the erroneous view that the statute required a déduction 
of same from the value of the entire property, no paym,ent has 
heretofore been made by plaintiff on account of its franchise for the 
year 1912. 

The motion for a preliminary injunction, therefore, is sustained, on 
condition that the plaintifï within 30 days from this date pay the taxes, 
state and local, on the sum of $6,618,585. 

The demurrer to the bill is overruled. 



CINCINNATI, N. 0. & T. P. RY. CO. v. BOSWORTPI et al. 
(District Court, E. D. Kentucky. December 20, 1913.) 

In Equity. Suit by the Cincinnati, New Orléans & Texas Pacific 
Railway Company against H. M. Bosworth and others, individually 
and as constituting the Board of Valuation and Assessment of the 
State of Kentucky, and others. On motion for preliminary injunction 
and demurrer to the bill. Demurrer overruled, and injunction granted 
on condition. 

John Calvin and Murray Hubbard, both of Cincinnati, Ohio, for 
plaintiff. 

James Garnett, Atty. Gen., and M. M, Logan, Chas. H. Morris, O. 
S. Hogan, and D. O. Myatt, Asst. Attys. Gen., of Kentucky, and John 
L,. Rich, of Covington, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on motion for 
a preliminary injunction and demurrer to the bill. It is similar in char- 
acter to that of the Louisville & Nashville Railroad Company against 
the same défendants (209 Fed. 380), in which I bave heretofore handed 
down an opinion, though it does not présent ail the questions involved 
therein. 

There is a radical différence between the two cases in this : That 
in that case the board took the position that the part of complainant's 
capital stock in this state is proportionately of more value than the part 
elsewhere, whereas in this case it took the reverse position. The as- 
sessment of plaintiff's franchise in this state for the year 1911 made 
by the board amounted to $3,559,320. The assessment complained of 
herein amounts to $10,574,200. It was reached in this way : 

The value of the part of plalntitC's capital stock iii this state was 

flxed at $16,625,000 

Deducting the assessed value of the tangible property lu this state 6,050,800 



Leaves a balance of $10,574,200 

The board's record does not state the conclusions reached in making 
the assessment as to the matters regarding which the statute required 
it to reach conclusions, but only the automatic resuit of those conclu- 
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sions, to wit, that the value of plaintiff's franchise in this state was the 
sum of $10,574,200. It is known that it fixed the value of the part of 
its capital stock in this state at $16,625,000, and obtained the value at 
which it fixed the franchise by deducting therefrom the assessed value 
of the tangible property in this state only, from the notice which it gave 
the plaintiff of the final assessment and the aifidavits of the members 
of the board filed herein. 

The grounds of attack on the assessment are that the board, after 
fixing the value of the capital stock, did not first deduct the value of 
the entire tangible property before apportioning a part thereof to this 
state, that it refused on demand to disclose to it the method by which 
it had fixed the value of its franchise at the sum of $10,574,200, and 
because thereof it was denied the hearing contemplated by the statute, 
and that the assessment is in violation of the fourteenth amendment, 
in that it dénies plaintifï the equal protection of the laws. The first 
ground of attack is not, and the other two are, well taken, for the rea- 
sons set forth in my opinion in the Louisville & Nashville Railroad 
Company Case. But the last one invalidâtes it only to the extent that 
the value placed on the part of plaintifï's capital stock in this state ex- 
ceeds the percentage at which other property in this state is assessed. 

Though the second ground invalidâtes it entirely, there is nothing 
presented to me which leads me to think that the valuation of $16,625,- 
000 placed on the part of the capital stock in this state is excessive. 
It is less than the mileage proportion of a possible valuation of the 
whole capital stock, and hence may be said to make allowance for the 
fact that the part elsewhere is proportionately of more value than the 
part in this state. If, as in the Louisville & Nashville Railroad Com- 
pany Case, 70 is taken as the proper percentage at which other prop- 
erty in this state is assessed, the amount of the assessment on which 
the plaintifif shoukl pay taxes is as follows, to wit : 

70 per cent, of ,?10,r)2(),000 .Sll,0.'î7.r)00 

I>e(luct assessed value of tlie tangible property 6,050,800 

Leaves a balance of $ 5,580,700 

as the value of tbe franchise in this state. 

Deduct amount of 1911 assessment on which taxes hare boeu paid 3,550,,S20 

Leaves a balance of $ 2,027,380 

on which paynient bas not been niade. 

The motion for a preliniinary injunction is sustained, on condition 
that plaintifï within 30 days from this date pay the taxes, state and 
local, on the additional sum of $2,000,000. 

The demurrer to the bill is overruled. 
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OHESAPEAKE & O. RY. CO. v. BOSWORTH et al. 
(District Court, E. D. Kentucliy. December 20, 1013.) 

In Equity. Suit by the Chesapeake & Ohio Railway Company 
against H. M. Bosvvorth and others, individually and as constituting 
the lîoard of Valuation and Assessment of the State of Kentucky, and 
others. On motion for preliminary injunction and demurrer to the 
bill. Demurrer overruled, and injunction granted on condition. 

John T. Shelby and Robert L. Northcutt, both of Lexington, Ky., 
and Worthington, Cochran & Browning, of Maysville, Ky., for plain- 
tiff. 

James Garnett, Atty. Gen., and M. M. Logan, Chas. H. Morris, O. 
S. Hogan, and D. (3. Myatt, Asst. Attys. Gen., of Kentucky, and John 
L. Rich, of Covington, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on motion 
for a preHminary injunction and demurrer to the bill. It is similar in 
character to that of the Louisville & Nashville Railroad Company 
against the same défendants (209 Fed. 380), in which I bave heretofore 
handed down an opinion, though it does not présent ail the questions 
involved therein. 

There is a radical diflference between the two cases in this : That in 
that case the board took the position that the part of complainant's 
capital stock in this state is proportionately of more value than the part 
elsewhere, whereas in the case in hand it took the reverse position. 
The assessment of plaintiff's franchise in this state for the year 1911 
made by the board aniounted to $2,743,350. The assessment com- 
plained of herein amounts to $18,798,630. It was reached in this way : 
Tlie value of the part of plaiutiffs capital stock iu this state was 

flxed at if25,.'îfi8,000 

iJeductiiig the assessed value of the tangible pi-oiiert.v 0,570,270 

Leaves the balance of $18,798,630 

The board's record does not state the conclusions which it reached 
in making the assessment as to the matter regarding which the statute 
required it to reach, but only the automatic resuit of those conclusions, 
to wit, that the value of plaintiff's franchise in this state was the sum 
of $18,798,630. It is known that it fixed the value of the part of its 
capital stock in this state at $25,368,900, and obtained the value at which 
it fîxed the franchise by deducting therefrom the assessed value of 
the tangible property in this state only, from the notice which it gave 
to plaintiff of the final assessment. 

The grounds of attack on the assessment are that the board, after 
fixing the value of the capital stock, did not fîrst deduct the value of 
the entire tangible property before apportioning a part thereof to this 
state and that it is in violation of the fourteenth amendment, in that it 
denied plaintiff the equal protection of the laws. The first ground is 
not well taken, for the reasons set forth in my opinion in the Louis- 
ville & Nashville Railroad Company Case. The second ground of at- 
lack is well taken, but it invalidâtes the assessment only to the extent 
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that the value placed on the part of the plaintiff's capital stock in this 
State exceeds the percentage at which other property is assessed. If, 
as in the Louisville & Nashville Raiiroad Company Case, 70 is taken 
as the proper percentage, the amount of the assessment on which the 
plaintifï should pay taxes is as follows, to wit : 

70 per cent, of $25,308,000 $17,758,230 

Deduct assessed value of tangible property 6,570,270 

Leaves balance of $11,187,060 

as the value of the franchise in this state. 

Deduct amount of 1911 assessment, ou whicli taxes hâve been paid 2,743,350 

Leaves a balance of $ 9,444,610 

on which payment has not been made. 

But the assessment is also subject to attack on the ground that the 
board did not enter of record or give to plaintifï notice of its conclu- 
sions in regard to the matters as to which the statute required it to 
reach conclusions, and, if the facts justified it, that it was in violation 
of the fourteenth amendment, in that it deprived plaintifï of its prop- 
erty without due process of lavv by taxing property elsewhere. Incon- 
sistent and conflicting statements hâve been made in regard to thèse 
conclusions, and this case has features rendering it possible that by 
the assessment property elsewhere is taxed in this state. The part of 
plaintifï's capital stock elsewhere, both in the tangible and intangible 
parts, is proportionately of much more value than in this state accord- 
ing to the présentation made by plaintifï. The mileage in this state, 
though amounting to 543.1 miles, or 27.52 per cent, of the whole, con- 
tains a large portion of inferior mileage. This is shown by a compari- 
son of the assessment thereof with the assessment of the mileage of the 
Illinois Central and Cincinnati, New Orléans & Texas Pacific Raiiroad 
Companies as made by the Raiiroad Commission. It is claimed that 
plaintifï has among its assets $25,000,000 of stocks and bonds, consti- 
tuting no part of the unit, a part of which is apportionable to this state 
and not taxable hère. 

The plaintifï's bill is open to the construction that by the assessment 
complained of property elsewhere is taxed in this state; but, if such 
is plaintifï's position, it should be put more definitely than it is, and it 
would be proper to permit it to amend its bill in order that it may do 
so. In view of thèse considérations, I do not think that I should re- 
quire payment of taxes on the whole of the above balance of $9,444,610 
as a condition to granting the injunction sought. Yet I think that it 
should pay more than it has already paid. Unless, therefore, cause is 
shown against it, the preliminary injunction sought is granted on condi- 
tion that plaintifï within 30 days from this date shall pay the taxes, 
state and local, for the year 1912 on the sum of $5,000,000 in addition 
to what it has already paid, which is slightly less than it oiïered to sub- 
mit to before the board. 

The demurrer to the bill is overruled. 
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IRVING et al. v. XEAL et al. 
(District Court, S. D. Xew Yorlc. Xovember 6, 1913.) 

1. CoRPORATiOKS (§ 370*) — Practicing Law — New Yobk Statute. 

Pénal Law (Laws N. Y. 1909, c. 88 [Cousol. Laws K. Y. 1909, c. 40]) i 
280, whlch prohibits any corporation troiii practicing law, does not uiake 
it uulawtul for a corporation to prosecute au action for the beneflt of an- 
otlier at its own expense, employiug niembers of the bar to eonduct tbe 
case. 

I Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1511-151S ; 
Dec. Dig. i 370.*] 

2. Tbade Unions (§ 4*) — Liability ce Members— Combination in Eestbaint 

OF ÏRADE. 

A uiember and ofRcer of a labor organization, who joins with others in 
the adoption of a rule or régulation wliich Is inade a part of the orgauic 
law of the organization and bindiiig on ail Its members under penalty of 
a fine, if sucli rule or régulation is unlawful as in restraint of trade, is 
liable for anytbing done to carry it out, although lie does not persoually 
participate therein. 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dig. § 3 ; Dec. Dig. 
§ 4.*] 

3. Monopolies (§ 12*) — Combinations in Restraint of Tbade — Régulations 

OP LAbob Obganizations. 

A combination between local unions of organizations of carpenters and 
joiners, by which their members are pledged to refuse to work on any job 
where trim or finish made in a nonunion shop is used, is in restraint of 
trade and commerce, and, if it affects Interstate commerce, is in violation 
of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Conip. St. 1901, 
p. 3200), and it is immaterial that the combination is not directed agaiust 
any particular concern or dictated by any nialicious motive. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

4. Monopolies (§ 24*) — Combinations in Restraint of Tbade — Statutoby 

Remédies. 

Sherman Anti-Trust Act July 2, 1890, e. C47, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), prescribes the remédies for its violation, civil and crim- 
Inal, at law and in equity, and under its provisions injunctive relief can 
be given only at suit of the government. Nor can such relief be granted 
under section 340 of the General Business Law of New York (Consol. Laws 
N. Y. 1909, c. 20) against a combination in restraint of comi)etition in trade 
in violation of its provisions except at suit of the state. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
i 24.*] 

5. Monopolies (§ 24*) — Combination in Restbaint oe Tbade — In.tukction. 

Under Pénal Law N. Y. (Consol. Laws N. Y. 1909, c. 40) § 580, subd. 6, 
whlch makes it a misdemeanor for two or more persons to combine to com- 
mit any act injurious to trade or commerce, but malves no provision for 
civil remédies, any appropriate remedy is available to one specially and di- 
rectly injured by its violation who may, where the combination affects his 
business, obtain relief by injunction. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

In Equity. Suit b}' Charles R. Irving and Robert Casson, copartners 
doing business as Irving & Casson, against Edward H. Neal, individu- 
ally and as secretary of the Joint District Council of New York and 

•For other cases see same topic £ § numekk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Vicinity of the United Brotlierhood of Carpenters and Joiners of Amer- 
ica and Amalgamated Society of Carpenters and Joiners of America, 
and others. On final hearing. Decree for complainants. 
Sec, also, 180 Fed. 896. 

Walter Gordon Merritt, of New York City, for complainants. 
Charles Maitland Beattie, of New York City (William P. Maloney, 
of New York City, of counsel), for défendants. 

WARD, Circuit Judge. On April 30, 1910, this suit was brought 
by the complainants, citizens of Massachusetts, against the Joint Dis- 
trict Council of New York and A'icinity of the United Brotherhood of 
Carpenters and Joiners of America and Amalgamated Society of Car- 
penters and Joiners of America, which Joint Council is a voluntary 
unincorporated association, and also against certain individuals who 
were members of the United Brotherhood and ail of whom were either 
officers of the Joint District Council or of the United Brotherhood. 
Jurisdiction dépends upon citizenship. The bill has been dismissed 
against the Joint District Council, because it is a voluntary associa- 
tion, and not a citizen of any state, but sustained against the other 
défendants connected with the Joint District Council, because they are 
citizens of New York, and against the two remaining individual de- 
fendants, officers of the United Brotherhood of Carpenters and Join- 
ers of America, who, although citizens of Indiana, hâve voluntarily 
appeared. 180 Fed. 896. 

The bill allèges that the United Brotherhood is an unincorporated 
association, having affiliated with it over 1,900 local unions, composed 
of carpenters and joiners, aggregating some 170,000 members in the 
United States ; that there are 70 of thèse local unions within the limits 
of the city of Greafer New York, which, with certain branches of the 
Amalgamated Society of Carpenters and Joiners of America, hâve 
formed the Joint District Council of New York City and Vicinity, 
composed of delegates from the local unions and branches aforesaid; 
that this Joint District Council has power, under the rules of the Unit- 
ed Brotherhood, to adopt régulations concerning strikes and the use 
of any material which it déclares "unfair" ; that it has made rules 
giving the business agents authority to call strikes, and has provided a 
penalty of $10 against any member who works on "unfair" trim — that 
is, woodwork made in a nonunion shop. 

The bill then allèges that the complainants carry on an open shop for 
manufacturing fine interior woodwork or trim, in Massachusetts, and 
that the United Brotherhood, the Joint District Council, and the other 
défendants hâve entered into a combination to destroy their business 
and to prevent them from selling or installing their trim outside of 
Massachusetts until they operate their mill in Massachusetts as a closed 
or union shop ; that, in pursuance of such conspiracy, the défendants 
hâve, among other things, put the complainants on "unfair" lists dis- 
tributed to builders, architects, and owners, and hâve omitted their 
names from lists of "fair" shops circulated in the same manner, to- 
gether with a letter saying that the employment of thèse shops will 
avoid labor troubles; bave written letters to builders, architects, and 
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owners asking them not to contract with the complainants, because they 
are an "unfair" concern ; hâve threatened and called strikes of varions 
trades working upon buildings where the complainants' trim was being 
installed. 
The prayer for relief is as follows : 

"ïhat the défendants * * * be restrained and enjoined from conspiring, 
agreeing, or combining In any inamier to restrain, obstruct, interfère with, 
or destroy the business of the complainants, and from interfering in any man- 
iier with tlie complainants obtalning orders or contracts for work or materials 
or interfering in any manner with the sale or disposition of the product of 
the complainants' factory, or the iiiKtallation or setting of any of the product 
of the complainants' factory upon any building or buildings and from pub- 
lishing, eirculating, or otherwise communicating either dlrectly or indirectly 
in writing or orally to eacli other or to any other person, flrm, or corpora- 
tion any statement or notice of any kind or character whatsoever calling at- 
tention to tlie fact that your complainants or their business or their prodiicts 
tire or were or hâve been declared unfair or are on any unfair list, or that 
your complainants should not be patronized or dealt with or their products 
purcliased, used, handled, worked upon, or dealt in because made in an open 
or nonuEion shop, and from publishing, eirculating, or communicating either 
orally or in writing any représentation or statement of like efCect or import 
for the purpose of injuring or interfering with or tendlng to injure or inter- 
fère with the complainant's business or with the free and unrestricted right 
of tlie complainants to dispose of their product and to obtaiu contracts for 
work to be performed or orders or contracts for niercliandise to be made, iu- 
stailed, or set by them, and from giving notice verbally or in writing to any 
person, flrm, or corporation to refrain from solleiting, making, or carrying ont 
contracts with complainants for services to be performed or merchandise to be 
made, or to refrain from purchasing or attempting to purchase materials of 
any sort from complainants under threats that if such contracts or purchases 
are made or carried ont they will cause the persons so notlfied loss or trouble, 
or that they will cause persons in the employ of said persons so notifled to 
withdraw from their employment, or that they will cause persons employed 
by others upon buildings where said persons so notifled are doing work to 
withdraw from ail work upon said building, and from inducing or attempting 
to induce any person or persons whomsoever to décline employment or cease 
employment or not to seek employment under any i)erson, firm, or corporation 
because such persons, flrm, or corporation may hâve made contracts or pur- 
posed to make contracts with complainants or may hâve purchased or pur- 
posed to purchase materials from tlie complainants, or because materials fur- 
nislied by the plaintiff were being used ou or in connection with some build- 
ing where said persons were doing work, and from in any way inducing or 
attempting to induee any person or persons to refuse to install or work upon 
materials manufactured by your complainants, and from enforcing or attempt- 
ing to enforce or threatening to intlict any injury, loss penalty or liability, 
wliether in the nature of a fine, or suspension, or expulsion from any labor 
organization or otherwise against any person who works for your complain- 
ants or upon materials furnished by your complainants, or against any per- 
son who works for any employer who purchases materials from your com- 
plainants, or against any person who works upon any building where the 
materials of complainants are being installed or are about to be installed, 
and from making, connnunieating, or eirculating any statement orally or in 
writing that the défendant or members of any union, or working men will re- 
fuse to work upon any materials unless said materials are constructed un- 
der strict union conditions, and from retiuestiug customers, or those who 
mlght become customers, of the complainants, to purchase their wood ma- 
terials from or hâve their woodwork doue by persons or corporations who 
use the union label of the United Brotherhood of Carpenters and Joiners of 
America or who operate their factories according to the rules and régulations 
of said Brotherhood, so that no controversy or difflculty can arise on account 
of uonuniou woodwork and from using said label to obstruct and interfère 
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wlth the complaiiiants' business and from combining, conspiring, aud confed- 
erating together to refuse to woi'k upon materials unless they are luade un- 
der strict union conditions and from publishing, circulating, enforcing, and 
attempting to enforce the provisions of section 52-C of the by-laws of the 
District Council of New York and Vlclnltj', which is as foUows : 

" 'Any member proven gullty of using the product of any person, flrni or 
uiill who hâve been declare<l unfalr by thelr District Council, or workiug for 
any person, flrm or mlll who hâve thus been declared unfair shall be flned 
ten dollars ($10) for each offence.' 

"And from publishing, circulating, enforcing, and attempting to enforce 
section 78 of the by-laws of the District Council of New ïork and A'icinlty, 
which is as follows : 

" 'Any person of thls United Brotherhood who is required to put up niaterial 
not bearing thls union label (meaning the carpeuters' label) shall forthwlth 
report the facts to the business agent in writing. Failing to do so he shall be 
fiiied.' 

"And from using any and ail ways, means, and methods of dolug any of 
the aforesaid forbirtdeu acts and from dolng any of the forbidden aets el- 
ther directly or Indlrectly or tlirough by-laws, orders, directions or sugges- 
tions to conmilttees, associations, offlcers, agents, or others." 

The défendants in their amended answer admit that the members of 
the United Brotherhood hâve bound themselves to work only on union 
trim, and that those represented by the Joint District Council are sub- 
ject to a fine of $10 if they knowingly do so. Articles tenth and 
eleventh are as follows : 

"ïenth. That it Is true that under the rules of the United Brotherhood Its 
members hâve bound themselves, withont thought of and probably without 
knowing of the existence of the plalntiffs, to work only under union condi- 
tions which estubllshed certain wages and hours, and to work only on the 
products of mills runnlng under union conditions. That there are several 
thousand mills in thls country, several hundreds of which are larger than 
the plalntiffs, and of ail said thousands of mills probably not more than half 
are union. That there is no more reason for the défendants to refuse to 
work on the products of plalntiffs' mlll than on many hundreds of other 
nonunlon mills, the sole reason belng that plalntiffs' mlll is nonuuion, and 
there never has been a consplracy to act against their mlll ou the part of 
the détendants, there could be no such consplracy against them under the 
clrcumstances among the approximate 200,000 members of the Brotherhood 
of Oarpenters, and the allégations to the effect that their mlll, among the 
many hundreds of other nonvinion niillSi has been selected to conspire against 
are untrue and without reason. Whenever the members of the Brotherhood 
of Carpenters flnd that they are required to work on nonunion products of 
any mlll, they cease under their contract or rules of membership to work 
upon such products, and, if they knowingly work on any nonunlon products, 
they are subject, as stated in said complaint, to be flned $10,. but thèse de- 
fendants know of no case where a member has been lined for working on 
the products of thèse plalntiffs, which they belleve to be due to the plalntiffs 
employing nonunion meu, or that members worked thereon without it be- 
lng dlsclosed to them that said millwork was nonunlon. 

"Eleventh. That prior to ail the times complained of in the complaint 
many of the large contracting employers of labor at the city of New York 
in the building Une had unlted with différent organisations of labor in what 
is known as the Arbitration Agreement, for the adjustment of ail différences 
among them, and said contracting employers aud the Brotherliood of Car- 
penters of thls city had their separate trade agreement for their mutual in- 
terests of arbitration and to prevent strikes and lockouts, to tix wages and 
hours of the .iourneymen, and provide for union conditions. That in and by 
said trade agreement said journeymen carpenters are not to work on non- 
union products of mills, but there is no discrimination against any one mlll. 
They further allège, on information and belief, that the plalntiffs from time 
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to tiiue, well knowing of theise ai-bitration and trade agreements, hâve sougUt 
to hâve thèse partlcular employers under thèse said agreements and mem- 
bers of the Brotherhood and Amalgamated Carpenters put up and install the 
products of their nonunion mlU without disclosing to either parties to said 
arbitratlon and trade agreements that the said products were nonunion. 
That the effect of the injunction asl^ed for herein would be to destroy said 
arbitration and trade agreements, and reduee said city to the cliaos of lock- 
outs and strilîes which has at times existed in the building trades, and eom- 
pel thèse union men to handle the oheap products of hundreds of nouunlou 
mills ail over the country, and would further destroy the business of many 
union mills in this state which pay higher and union wages commeusurate 
to the higher cost of living hère. That under the décisions of tlie highest 
courts of this state and district as they are advised, they are not required to 
handle the products of nonunion mills, so that an injunction which can only 
be given in the fédéral courts to nonresidents — the diversity of citizenship 
only giviug jurisdietion — would hâve the effect of compelling them to handle 
the products of the nonunion mills of résidents of other states, and would 
so discriminate against mills of this state." 

The particular case of a sympathetic strike threatened by the défend- 
ant Blumenberg, a business agent of the Joint District Council at the 
Cathedral of St. John the Divine in this city, resulted in the issuance 
of a restraining order and preliminary injunction prohibiting the in- 
dividual défendants, both individually and officially, from interfering 
with the complainant's business. The case now cornes up on final 
hearing. 

[1] The défendants make a preUminary objection that the bill must 
be dismissed because the cause has been conducted at the exepnse of 
the American Anti-Boycott Association, and by lawyers paid by it 
in violation of section 280 of the Pénal Law (Consol. Laws N. Y. 1909, 
c. 40). Assuming that this section apphes, I do not think that the com- 
plainants' cause of action is aftected in any way. If the Anti-Boycott 
Association were the owner of the claim, relief might be denied it. 
JMatter of Bensel, 68 Mise. Rep. 70, 124 N. Y. Supp. 726. But the 
only connection the association has with the claim is to prosecute it for 
the benefit of the complainants at its own expense. Exactly the same 
thing is being donc for the défendants by the United Brotherhood and 
Joint District Council. The attorneys who conduct the case on behalf 
of the complainants are qualified to practice at the bar of the court, 
so that such cases as Kaplan v. Berman, 37 Mise. Rep. 502, 75 N. Y. 
Supp. 1002, do not apply. 

[2] I find that the allégations of the bill as to particular instances 
in which the purpose of the combination was carried out or sought 
to be carried out against the complainants are true as matter of fact. 
The défendants contend that, even if this be so, the bill should be dis- 
missed as without equity against them because they hâve not individu- 
ally published "unfair" lists or called or threatened sympathetic strikes, 
and further because no "unfair" lists hâve been published or sympathet- 
ic strikes called for the past two years. They are, however, members 
of the United Brotherhood and of the local unions represented by the 
Joint District Council and are ofificers either of the Brotherhood or 
Council. Several of them did actually take part in some of the par- 
ticular instances stated in the bill. At ail events, if the thing principal- 
ly complained of, viz., an agreement not to work on nonunion trim 
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enforceable by fine is unlawful, they are liable for anything done to 
carry it out, even though tliey did not individually participate. The 
agreement is a part of the organic law of the associations of whicli they 
are members and officers, and, of course, they cannot say they are ig- 
norant of it or do not participate. The admissions of their answer are 
to the contrary. I thini< this proposition consistent vvith the opinion of 
the Circuit Court of Appeals for this circuit in Lawlor v. Loewe, 187 
Fed. 522, 109 C. C. A. 288. So also, assuming that the acts complained 
of in the bill or some of theni bave been discontinued, further commis- 
sion of them may be properly enjoined if they are unlawful. 

[3] There can be no question: First, that a combination does exist 
betvveen the varions local unions which constitute the United Brother- 
hood ; second, that one of the purposes of the combination is to com- 
pel the unionization of ail manuf acturing carpenter shops ; third, that 
the object is to restrain compétition between open shops and union 
shops; and, fourth, that this object is to be accomplished principally 
by an agreement to refuse to work on any job where nonunion trim 
is used. It further appears that an agreement exists betvveen the Mas- 
ter Carpenters Association, composed of the principal employers of 
carpenters in Greater New York, and the Joint District Council, where- 
by the buiiders agrée to use only union trim, which I think the builders 
were coerced into making by the unions. The effect of it is that non- 
union trim, except of negligible sizes, cannot be sold throughout almost 
the whole of that territory. 

It is said that workmen hâve a right to refuse to work for any reason 
they choose, good or bad, which is satisfactory to themselves. This is 
true, but it does not follow that they hâve a right to combine to do so 
some 200,000 strong over the whole country. Doubtless the purpose 
of the combination is to advance their own interests without actual 
malice against manufacturers who do not wish to operate their mills 
in accordance with the requirements of the unions. This, however, is 
true of almost every combination in restraint of trade. The combina- 
tion in this case results ail the same in directly restraining compétition 
between manufacturers. 

The précise question of law to be determined is whether this feature 
of the combination, there being no right of action at common law, is 
made unlawful by, and may be enjoined under, any statute. 

[4J I think it is shown to be unlawful under the Sherman law by 
the décision of the Suprême Court in Loewe v. Lawlor, 208 U. S. 274, 
28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. In that case the 
United Hatters of North America, composed of some 9,000 members, 
associated with other labor unions as the x\merican Fédération of 
Labor, aggregating more than 1,000,000 members, combined to union- 
ize ail factories in which the United Hatters worked. The particular 
party proceeded against was Lawlor & Co., not for the purpose of re- 
straining interstate commerce, nor out of any hostility to that partic- 
ular concern, but entirely for the purpose of benefiting the United Hat- 
ters. Yet the method of enforcing the combination was held unlawful 
under the Sherman Law because it resulted directly in restraining in^ 
terstate commerce. I think the mère agreement of the local unions 
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throughout the United States in this case not to work on nonunion 
trim necessarily and directly restrains interstate commerce in the 
same way and is therefore unlawful. But because the Sherman Law 
prescribes the remédies, both criminal and civil, at law and in equity, 
it is held in this circuit that only the prescribed remédies can be pur- 
sued. From this it follows that the injunctive relief can only be had 
at the instance of the government, and therefore that the complainants 
cannot recover. National Fireproofing Co. v. Mason Builders' Ass'n, 
169 Fed. 259, 94 C. C. A. 535, 26 L. R. A. (N. S.) 148. 

Section 340 of the General Business Law of this state (Consol. Laws 
1909, c. 20) makes any combination, whereby compétition in the supply 
or the price of any article in common use in the state is restrained, a 
misdemeanor. Interior trim such as the complainants manufacture is 
such an article; but, as the law confers the remedy by injunction on 
the state and elaborately prescribes the procédure, I am bound to fol- 
low the suggestion made in the National Fireproofing Case, supra, that 
under this act also injunctive relief can be had only at the suit of the 
state. 

[5] Section 580 of the Pénal Law of this state, subd. 6, makes it a 
misdemeanor for two or more persons to conspire to commit any act 
"injurions to trade or commerce." Without discussing the multitude 
of décisions cited by counsel, the reasoning in the case of Loewe v. 
Lawlor, supra, seems to me enough to show that the combination in 
this case is such an act. See, also, People v. McFarlin, 43 Mise. Rep.. 
591, 89 N. Y. Supp. 527. As the act says nothing whatever about civil 
remédies, I think any appropriate remedy is available to one especially 
injured by violation of it. 

This was the view of the Court of Appeals in Cranford v. Tyrrell, 
128 N. Y. 341, 344, 28 N. E. 514, 515, an action to restrain défendant 
from keeping a house of ill famé, made a misdemeanor by section 322' 
of the Pénal Code. So far as this was a common nuisance, it was for 
the public authorities to suppress it, and the défendant contended that 
the plaintiff could not maintain a civil action. Judge Gray said : 

"If the business complained of is a lawful one, the légal question pre- 
sented in a civil action for private damage is whether the business is rea- 
sonably conducted, and whether, as condueted, it is one which is obnoxious, 
and hurtful to adjolning property. If the business is unlawful, the com- 
plainant in a private action niust show spécial damage, by which the legitl- 
mate use of his adjoining property has been interfered with, or its occupa- 
tion rendered unflt, or unconifortable. That the perpetrator of the nuisance 
is amenable to the provisions and penalties of the criminal law is not an an- 
swer to an action against him by a private person to recover for injury sus- 
tained, and for an injunction against the continued use of his promises in 
such a manner. The principle has been long settled that the objection that 
the nuisance was a common one is not available, if it be shown that spécial 
damage was suffered. Rose v. Miles, 4 M. & S. 101 ; Rose v. Groves, 5 Man. 
& G. 613 ; Francis v. Schoellkopf, supra Lô3 N. Y. 152] ; Lansing v. Smith, 4 
Wend. [N. Y.] 9 [21 Am. Dec. 89]. * * * 

"In the présent case the indécent conduct of the occupants of the defend- 
ant's house and the noise therefrom, inasmuch as they rendered the plain- 
tiffls' house unflt for comfortable or respectable occupation, and unflt for the 
purposes it was intended for, were facts which constituted a nuisance, and 
were sufticient grounds for the maintenance of the action. If it was a 
nuisance which afCected the gênerai neighborhood and was the subject of an 
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hidictment for its unlawful and Immoral- features, the iilalntiffs were noue 
the less entitled to their action for any injury sustained and to their équi- 
table right to hâve its coutiuiiance restrained." 

This case was cited with approval in Re Debs, 158 U. S. 564, at 
page 593, 15 Sup. Ct. 900, 909 (39 L. Ed. 1092); Mr. Justice Brewer 
saying : 

"Agaln, it Is objected that it is outside of tlie jurisdiction of a court of 
equlty to en.loiii tlie coninilssion of crimes. Thls, as a général propositlou, is 
Timiuestioiied. A cliancellor lias no crluiiual jurisdictiou. Souietliiug more 
thau the threatened conunissiou of an offense against tlie laws of the land 
is necessary to call into exercise the Injuiictire power of the court. Tliere 
must be some interférences, actual or threatened, with property or rights 
of a pecuuiary nature; but vvhen such interférences appear the jurisdic- 
tion of a court of equity arlses, and is not destroyed by the fact that they 
are accompauied by or are themselves violations of the criminal law. Thus, 
in Crunford v. Tyrrell, 128 N. Y. 341, on page 344 [28 X. K. 514, 515], an in- 
junction to restrain the défendant froin keeping a house of ill famé was sus- 
tained; the court saying: 'Tliat the perpetrator of the nuisance is amenable 
to the provisions aud penalties of the criminal law is not an answer to an 
action against liini by a private persoii to recover for in.iury sustained, and 
for an injunction against the coutiuued use of his premises in such a rnaii- 
ner.' And in Mobile v. Louisville & Nashville Railroad, 84 Ala. 115, 126 [4 
South. 106, 112 (5 Am. St. Rep. 342)], is a similar déclaration in thèse words: 
'Tlie mère fact that an act is criminal does not divest the juiisdiction of 
oquity to prevent it by injunction, if it be also a violation of property rights, 
iuid the party aggrieved has no other adeqiiate remedy for the prévention of 
the irréparable iii.1ury which will resuit froni the failure or inability of a court 
of law to redress such rights.' 

"The law is fiill of instances in which the saine act may give rise to a civ- 
il action and a criminal prosecution. An assault with intent to kill may be 
punished criniinally, under an indictment therefor, or will support a civil 
action for damages, and the saine is true of ail other offenses which cause in- 
.iury to person or property. In snch cases the jurlsdiction of the civil court 
is invoked, not to euforce the criiuinal law aud punisli the wrougdoer, but to 
compeusate the liyured party for the damages which he or his property lias 
.suffered, and it is no défense to the civil action that the sanie act by the dé- 
fendant exposes hiiu also to indictiuent and punisliment in a court of crimi- 
nal jurlsdiction." 

Finally, there remains to inquire whcther tlie décision in the Nation- 
al Fireproofing Case will prevent the complainants from recovering. 
In that case the Circuit Court of Appeals held that the combination 
complained of was not a violation either of the Sherman Law or of 
the General Business Law of this state, and then went on to consider 
whether it was a conspiracy at common law maliciously to injure the 
complainant which would give it a right of action. The particular pro- 
vision attacked was the agreement between the Master Builders and 
tlfë Bricklayers' Union, forbidding the subletting of fireproofing. The 
court held that, this provision being for the benefit of the bricklayers, 
and not being maliciously aimed at the complainant, it had no right to 
recover. Indeed, the complainant was not directly, but only incidental- 
ly, injured. If its charter had authorized it to contract for the érec- 
tion of buildings, it would hâve been under no disadvantage whatever. 
The New York market was closed to it because it could contract only 
for the érection of fireproofing, a separate contract for which was for- 
bidden by the agreement. Therefore it was held that the object of the 
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agreement being lawful, and the means taken to enforce it lawful, the 
complainant, although injured, had no cause of action. For the same 
reasons the court held that the combination did not violate the Pénal 
Code, § 168, subd. 6, which is the same as the section of the Pénal Law 
now under considération. I think the différence between that case and 
this clear. In this there is a combination to do an act made unlawful 
by statute and punishable as a misdemeanor which bas, at least in cer- 
tain instances, been enforced against the complainants by unlawful 
means. 

The décision of the Court of Appeals in Kellogg v. Sowerby, 190 N. 
Y. 370, 83 N. E. 47, does cause doubt. It was a civil action for dam- 
ages, the plaintiffs charging the défendants with combining to prevent 
them from using their elevator or competing in the business of elevat- 
ing grain. The Court of Appeals held that, although the agreement 
was a conspiracy in violation of the statute, the défendants should hâve 
been allowed to show at the trial that when they entered into the com- 
bination they supposed the plaintiffs were also going to enter into it, 
because this would prove that they did not by the combination intend 
to injure the plaintiffs, in which case the plaintiffs could not recover. 

This seems to be treating a conspiracy in violation of statute as if it 
were a combination at common law to restrain trade or prevent compé- 
tition without malice to the plaintiffs. Of such a combination, al- 
though not valid nor enforceable between the parties, no third party 
could complain at common law, unless it was made maliciouslv to in- 
jure him. Mogul S. S. Co. V. McGregor (1892) App. Cas. 2'5. But 
under the statute in question the offense is a misdemeanor, and it 
makes no différence what the intention of the parties to the agreement 
was, and so the court said, in the Kellogg Case : 

"The error eommitted in the exclusion of this évidence requires a reversai 
of the judgment. In order to guard against any possible misapprehension, 
however, on another trial, it Is proper to say that vve do not thlnk that good 
motives on the part of those who enter into a combination in restraint of trade 
save it from the eondemnation of the law of this state. People v. Sheldon. 
supra [139 N. Y. 251, 34 N. E. 785, 23 L. R. A. 221, 36 Am. St. Rep. 690]. The 
fact that the parties to an agreement of such a character may hâve houestly 
believed that it would be bénéficiai instead of injurions to commerce does not 
render it légal. The law denounces it if it is designed to prevent compétition 
and will bave that effect whatever the intent of the parties. Where, ou the 
other hand, the parties act In the honest belief that a third party is to joln in 
the agreement, that fact tends to disprove any intent to injure him, what- 
ever may be said of the agreement as to others." 

Furthermore, I cannot see why the conspirators should bave been 
excused because they did not learn until after they had entered into 
the unlawful agreement that the plaintiffs would not join it. The con- 
spiracy was a continuing one reafiirmed de die in diem, and it would 
seem that the défendants should be held liable if the plaintiffs were 
directly injured because they continued an unlawful conspiracy after 
they did know the plaintiffs would not become parties to it. 

While there is no évidence of a spécial hostility to the complainants 
in particular, as maintaining an open shop, the proofs show a per- 
sistent campaign bas been made by the combination to compel them to 
unionize their shop. They suffer in a way différent from the commu- 
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nity at large. This entitles them to ail available civil remédies, among 
others to injunctive relief. A clecree will be entered granting a perma- 
nent injunction in accordance with this opinion. 



SLATEE V. ILLI^^OIS CENT. R. CO. 
(Circuit Court, M. D. Tennessee, NashviUe Division. September 30, 1011.) 

No. 3,071. 

1. Railroads (§ 282*) — TRESPAasEBS — Injuries — Defective Appliances. 

AVliere décèdent was a trespasser ou defendant's frelglit train at the 
tlnio lie recelved Injuries from wlilch he dled, an averinent that lie was In- 
jured throush defective appliances and the iiiefflcleucy aiid unsklllfuhiess 
ot the opération of the train was Insufficient to show liabllity, In the ab- 
sence of an avernieiit of wantoii and luteutlonal wrons or injury to lilnJ 
af ter defendant's operatlves becanie aware of hls danger. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dlg. §§ 910-923; Dec. 
Dlg. § 282.*] 

2. Kailboads (§ 281*) — iNjrRiEs TO Peesons on Tbaix — Tbespassers — Cabb 

After Injuby — Treatment — Wanton Négligence. 

Décèdent, whlle rldlug on one of defendant's frelght trains as It was 
rouudlug a curve, was thrown froui the train by reason of a defective 
coupliug of the euglne and cars and the négligence of the operatlves lu 
runuliig the train. Oue of hls legs was eut off, and the other badly eut ; 
but hls injuries were iiot necessarlly fatal. Whlle utterly helpless and 
bleeding profusely, he was placed by defendant's agents and servants over 
his protest in an unheated box car, vvhere he was allowed to reuiain, also 
agalust liis protest, wlthout médical attention or other care, for about 
four hours, and In conséquence of sucli exposure and négligence he liled 
to deatli liefore reachliig a hospital to wlilch lie was suhso((uently taken. 
Hehl that, though défendant was not llable for the original injury, its 
servants havlng assunied control over décèdent over hls protest and witli 
knowledge of hls Imniiiient péril, thelr coiiduct amouuted to wanton nég- 
ligence in decedent's treatment, for wlilch défendant was llable. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 902-900;. Dec. 
Dlg. § 281.*] 

At Lawr. Action by Frederick E. Slater, administrator, etc., against 
the Illinois Cenrtal Railroad Company. On démarrer to déclaration. 
Overruled. 

ïhls .suit was brought by tlie plalntiff, as adininistrator, to recover damages 
for the death of hls intestate. The déclaration alleged that the plaintltï's in- 
testate, whito ridiiig, with a frieiid, on one of the defendant's frelght trains, 
and roundlug il curve, was, by reason of the defective coupliug of the englue 
and cars aiul the inefflciency, unsivillfulness and négligence of the rallway em- 
ployés in the nianner of runnlng the train, thrown froni the train, falliiig be- 
tween the cars, and run over; that one of hls legs was entlrely eut off, and 
the other badly eut, his injuries being serlous but not fatal; that, after the 
plalntiff's Intestate had beeu thus injured and rendered utterly helpless and 
was lileeding profusely froni hoth legs, the defendant's agents and servants, 
over his protest, placed liini in an unheated worlc or box car, on a sldliig, 
wliere lie was allowed to reinain, over his protest, wlthout médical attention or 
other care, for about four hours, and wlthout any effort to procure a pliysiclan 
or other médical aid, in conseipience of wlilch exposure and neglect he bled 
to death before reaching the hospital 'o wlilch lie was svibsequently ta .eu; 

*For other cases see sanie topic & § number in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and tlmt hls death was due to the wanton négligence of the defendant's agents 
In placlug him In a position where lie could not receive proper médical atten- 
tion, uutil it was toc late, and leaving him unattended and perniltting him to 
die t'roni liemorrhage, where if he had been permitted to call médical aid, lie 
cotild, and would, hâve recovered from the injuries. 

The défendant demurred to the déclaration on the grounds, among others; 
that it appeared that the plaintiff's intestate receired the Injuries from which 
he died while riding as a trespasser on the defendant's train, and without 
fault or neglect on its part; and that it owed him no duty to secure him 
proper médical attention after being so injured, and could not be held liable 
for the failure of its employés to aid him in this respect. 

Perkins Baxter and J. H. Zarecor, both of Nashville, Tenn., for 
plaintiff. 

Robin J. Cooper, of Nashville, Tenn., for défendant. 

SANFORD, District Judge. Plaintiff, in the déclaration, does not 
seek a recovery for the injuries to his intestate resulting in the cutting 
off of his leg, but to recover damages for his death due to the a'ieged 
wanton neglect of the defendant's agents and employés to procure 
médical attention for the plaintiff's intestate after they had taken him 
in charge after the accident and removed him, over his protest, about 
a mile from the scène of the accident and placed him in a vvork or box 
car on the siding. 

[1] The déclaration does not show that plaintiff's intestate was rid- 
ing on the defendant's freight train either as a passenger or as a licen- 
see ; and since it is entirely consistent with the averments of the décla- 
ration that the plaintiff's intestate was riding on the freight train as a 
trespasser (this appearing to be the theory upon which plaintiff's brief 
is based), the averment that he was injured through defective appli- 
ances and the inefficiency and unskillfulness of the employés operating 
the train, is clearly insufficient to show liability for the original injury 
to such trespasser, in the absence of any averment of wanton and inten- 
tional wrong or injury to the plaintiff's intestate after becoming aware 
of the danger in which he stood. Kansas City, F. S. & M. R. Co. v. 
Cook (C. C. A., 6) 66 Fed. 115, 122, 13 C. C. A. 364, 28. L. R. A. 181 ; 
Felton V. Aubrey (C. C. A., 6) 74 Fed. 3,îO, 356, 20 C. C. A. 436; Louis- 
ville & N. R. R. Co. V. Womack (C. C. A., 6) 173 Fed. 752, 754, 97 
C. C. A. 559; Railroad v. Meacham, 91 Tenn. 428, 431, 19 S. W. 232; 
Hoskins V. Railroad (Kv.) 30 S. W. 643 ; Brown's Adm'r v. Railroad, 
97 Ky. 228, 30 S. W. 639; Gherkins v. Railway Co. (Ky.) 30 S. W. 
651. 

[2] The plaintiff's case, if maintainable, must then rest solely on 
the averment in the déclaration of the wanton négligence of the de- 
fendant's agents and employés in failing to care for the plaintiff's in- 
testate after he had been injured and taken charge of by them. Upon 
the question whether a défendant who bas injured another, without 
fault, under such circumstances that there is no légal liability for the 
original injury, owes such légal duty to the injured person when in a 
helpless condition, based upon the obligations of hunianity, to prevent 
an aggravation of the injury from lack of proper care, as to render 
the défendant legally liable for the failure to exercise such care, there 
is a direct conflict of authority. This question is fully considered and 
209 F.— 31 
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the authorities upon both sides of the question cited in a valuable note 
to the case of Union Pac. R. Co. v. Cappier, in 69 L. R. A. 513, espe- 
cially in the section "V. a." at p. 533, dealing with the "obligation to 
prevent aggravation of injury." The view that a légal duty arises in 
such cases, upon which an action may be based for f ailure to exercise 
due care of the injured person, is supported bv the cases of Northern 
C. R. Co. V. State, 29 Md. 420, 96 Am. Dec. 545, Baltimore & O. R. 
Co. V. State, 41 Md. 268, and Whitesides v. Southern R. Co., 128 N. C. 
229, 38 S. E. 878; also, by Beach on Contrib. Neg., sec. 215, and 2 
Thompson on Négligence, sec. 1744. The opposite view, that no légal 
duty arises on the part of the défendant in such case to care for the in- 
jured person and no right of action hence accrues, is supported bv the 
cases of Griswold v. Railroad Ce, 183 Mass. 434, 67 N. E. 354, Kendall 
V. Louisville & N. R. Co., 25 Ky. Eaw Rep. 793, 76 S. W. 376, and 
Union Pac. R. Co. v. Cappier, 66 Kan. 649, 72 Pac. 281, 69 L. R. A. 
513. 

Without determining the abstract question on which the authorities 
bave thus difïered, it is sufficient to say that the instant case présents 
an entirely différent situation. According to the averments of the 
déclaration, after the leg of the plaintiff's intestate had been eut oiï 
and the plaintiff's intestate rendered utterly helpless, defendant's 
agents and servants took the plaintiff's intestate and placed him. in a 
car or caboose of the défendant, against bis protest, backed the car 
about a mile to Krebs, Ky., and there placed him in a work or box 
car on tlie siding, where he was allowed to remain, over his protest, 
without médical attention or other care for the space of four hours, al- 
though the agents and servants saw and knew that he was bleeding 
profusely from both of his legs on account of the injuries, and that 
with prompt médical aid his life could bave been saved, and although 
the plaintiff's intestate was begging and asking that he be carried to 
Paducah, Ky., which could be reached in a twenty minutes run and 
where médical aid could be secured, and that after he was finally 
placed upon a freight train to be carried to Paducah he had, in con- 
séquence of his exposure, lost so much blood that after reaching Padu- 
cah he died before reaching the hospital. 

A direct authority sustaining the liability of the défendant in such 
case is found in the case of Dyche v. Railroad Co., 79 Miss. 361, 30 
South. 711, in which it was held that where a railroad company had 
injured a trespasser under such circumstances that it could not be 
held liable for the original injury, if it assumed charge of the injured 
person when in a helpless condition and shipped him to another place 
from that at which he had been injured, it was charged with the duty 
of ordinary humanity in taking care of him while he was thus in its 
charge. There seems to be no case holding to the contrary under an 
analogous situation, although in the case ot Griswold v. Railroad Co., 
supra, the Dyche Case is criticised as proceeding upon a "singular 
ground." After careful considération, however, I am of opinion that 
the doctrine of the Dyche Case is applicable to the présent situation, 
and that, whatever may be the abstract duty of a railroad company or 
one who bas injured another to give him proper care and attention, 
regardless of liability for the injury, if the défendant assumes to 
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take charge of an injured person in a helpless condition, over his pro- 
test, and to remove him from the scène of the accident, where other 
persons acting under the dictâtes of common humanity might be ex- 
pected to see that he received proper care and médical attention, and 
to keep him in the defendant's exclusive custody and charge, over his 
protest, there arises, while the injured person is being held in charge 
over his protest, a légal as vvell as moral obligation to exercise due 
care concerning him, including the obligation to exercise reasonable 
care to see that he has médical aid and attention, especially where it is 
clear that if such médical attention is not employed the injuries are of 
such character that death will probably ensue. 

The présent case, under the averments of the déclaration, is much 
stronger on the facts than that presented in the Dyche Case. The 
averments of the déclaration show wanton neglect of the injured per- 
son, while being detained in the custody and charge of the défend- 
ant and over his protest. And just as it has been repeatedly held, as 
shown in Kansas City, F. S. & M. R. Co. v. Cook, supra, and the other 
cases first cited in this opinion, that while a railroad company is not 
liable to a trespasser on the track for the want of ordinary care, it is 
liable for wanton and intentional injury to him after it becomes aware 
of his danger, so I think it clear, by a parity of reasoning, that even 
in a case where it is not in fault concerning the original injury, if it 
assumes control of the injured person over his protest and with knowl- 
edge of the imminent péril due to his condition, it is liable for wanton 
négligence in its treatment of him while thus retained in its custody 
and charge and under its control. 

The demurrer to the déclaration will accordingly be overruled. 



In re GRAND RAPIDS FURXIÏURE AGENCY, 

In re SMITH et al. 

(District Court, W. D. Wa.shlngton, N. D. November, 1013.) 

Xo. 4,719. 

1. OOBPOBATIONS (§ 243*) — StOCKHOLDERS ISSUANOE OF STOCK. 

Wliere three persons orgauized a corporation and were its sole stock- 
holders and offlcers, liaving tlie custody of its boolïs, certiflcates o£ stock 
properly filled out in their names, respectively, aud slgned, altliough not 
detached from the stubs in the stock certiflcate book, were sufficiently is- 
sued to constitute them stockholders and liable to creditors of the corpora- 
tion for any unpaid balance due on such stock. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 943, 944 946- 
950, 952-959, 974, 975, 979 ; Dec. Dig. § 243.*] 

2. CORPOBATIONS (§ 243*) LlABILITY OF StOCKIIOLDEBS UXPAID SUBSCBIP- 

TIONS. 

Under Rem. & Bal. Code Wash. § 3677, whleh requires ail of the stock 
of a corporation to be subscribed before it is authorized to do business, 
a subscriber cannot avoid liability to creditors for an unpaid part of his 
subscription by causing the stock to be issued to a trustée and to be held 
and sold as treasury stock, although he is entitled to crédit ou his sub- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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scrlption for aiiv amouiits received by tlie eorporatiou for sucli stock gold 
by it. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 943, 944, 946- 
950, 952-959, 974, 975, 979 ; Dec. Dig. § 24;^.*] 

In the matter of the Grand Rapids Furniture Agency, bankrupt. 
On report of spécial master in the matter of the alleged stock liabiHty 
of John C. Smith, W. M. Lucas, and F. E. Dickinson. Modified. 

McClure & McClure, of Seattle, Wash., for trustée. 
Trefethen & Grinstead, of Seattle, Wash., for respondents. 

NETERER, District Judge. On January 29, 1912, the trustée filed 
a pétition seeking to levy an assessment against John C. Smith, VV. 
M. Eucas, and F. E. Dickinson to pay the debts of the bankrupt in an 
amount not exceeding an alleged liability for the unpaid portion of the 
capital stock of the bankrupt corporation subscribed by the respective 
parties, and on March 15, 1912, filed a separate pétition to enforce the 
alleged stock liability of said parties. It is alleged that Smith, Lucas, 
and Dickinson on the 25th of April, 1911, made and subscribed articles 
of incorporation of the bankrupt, which recited that the capital stock 
should be $100,000, divided into 1,000 shares of $100 each; the re- 
spondents being named therein as the first trustées. It is further al- 
leged that on May 9, 1911, the respondents signed a written subscrip- 
tion by which John C. Smith agreed to take 333 shares, W. M. Lucas 
334 shares, and F. E. Dickinson 333 shares, but that this subscription 
had been changed so as to make it appear that Dickinson had sub- 
scribed for 900 shares, and Smith and Lucas each for 50 shares ; that 
on the same day said stock was issued and accepted by the respond- 
ents in the proportions first above set out ; that Smith had paid on his 
subscription an amount not exceeding $7,333.33, Lucas an amount not 
exceeding $3,333.34, and Dickinson $2,733.33, and, after an alléga- 
tion of insufficiency of the assets to pay the daims against the bankrupt, 
prays for judgment against the respondents in the respective amounts 
of their unpaid stock liability. The pétitions were referred to the 
référée in bankruptcy, John P. Hoyt, as spécial master, who heard évi- 
dence and arguments thereon and on October 3, 1913, reported to the 
court his findings of fact and conclusions of law. The spécial master 
stated : That he found it unnecessary to détermine vvhether the sub- 
scription had in fact been altered. That Smith, Lucas, and Dickinson 
were the sole stockholders, having exclusive control of the stock, and 
that the stock had not been issued according to the stock subscription 
now appearing on the books of the company but had been issued as 
f ollows : John C. Smith, 333 shares; W. M. Lucas, 334 shares; F. E. 
Dickinson, 333 shares. That, after the issuance of such capital stock 
as aforesaid, Smith, Lucas, and Dickinson so conducted themselves as 
to creditors and parties in interest as to make it appear that they own- 
ed the stock in equal proportions, and that said Smith and Lucas were 
the chief fînancial hackers of said bankrupt. That said Smith is en- 
titled to a crédit of $6,100 on his stock liability, and Lucas to a crédit 
of $3,000. The spécial master concludes that Smith is liable for $33,- 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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300, less a crédit of $6,100, and Lucas is liable for $33,400, less $3,000. 
No jurisdiction was acquired over Dickinson. 

The testimon}' of various witnesses was to the efïect that statements 
had been made by Dickinson, in the présence of Lucas and Smith, that 
about two-thirds of the stock was owned by Lucas and Smith in equal 
proportions ; some of the witnesses stating that Lucas and Smith had 
nodded their assent to thèse statements. The witness McKnight, a 
représentative of one of the largest creditors, who came to Seattle 
to investigate the financial standing of the company, stated in his dép- 
osition that he was told by Smith and Lucas that while the original 
subscription had been Smith and Lucas each for 50 shares, and Dick- 
inson 900 shares, yet this had been altered by agreement, and that 
they were each entitled to one-third of the capital stock which had 
been issued to them accordingly. Three witnesses, employés of banks, 
testified as experts that in their opinion the figures in the original 
subscription showed signs of altération. 

No stock was issued according to the subscription as it now ap- 
pears. But on May 9, 1911, the date of the subscription, the blanks 
in certiiicates Nos. 1, 2, and 3, for 333, 334, and 333 shares, were 
properly filled to indicate that Smith, Lucas, and Dickinson were the 
owners of that number of shares respectively. Thèse certificates were 
not detached from the stubs, and across the face of each is written the 
Word "canceled." The stubs in the stock book show that on the same 
day certificate No. 4, for 166 shares, was issued to Lucas "as trustée 
for Grand Rapids Furniture Agency," being transferred by F. E. Dick- 
inson, who held same under certificate No. 3, for 333 shares ; that cer- 
tificate No. 5, for 167 shares, was issued to W. M. Lucas, ''as trustée," 
etc., being transferred by W. M. Lucas, who held same under certif- 
icate No. 2, for 334 shares ; and that certificate No. 6, for 167 shares, 
was issued to W. M. Lucas, "as trustée," etc., being transferred by 
John C. Smith, who held same under certificate No. 1, for 333 shares. 
Various certificates were thereafter issued to différent parties, being 
transferred from W. M. Lucas, "as Trustée G. R. F. A." 

On August 24, 1911, certificate No. 12, for 167 shares, was issued 
to W. M. Lucas "in pool," being transferred by W. RI. Lucas, who 
held same under certificate No. 2, for 334 shares; certificate No. 13, 
for 166 shares, was issued to John C. Smith "in pool," being trans- 
ferred by John C. Smith, who held same under certificate No. 1, for 
333 shares; and certificate No. 14, for 167 shares, was issued to F. 
E. Dickinson "in pool," being transferred by F. E. Dickinson, who held 
same under certificate No. 3, for 333 shares. Thereafter various cer- 
tificates were issued to the respective parties, being transferred from 
himself "in pool"; a notation being made upon the stub of the char- 
acter of payment made therefor. 

Lucas testified that the original subscription of the parties was as 
indicated in the original subscription; that certificates Nos. 1, 2, and 3 
were written up by the witness in an effort to get the stock "into a 
pool," or into the hands of a trustée ; that the subséquent issue of cer- 
tificates Nos. 12, 13, and 14 "in pool" was with a view of getting that 
portion of the stock into a pool from which each of the said parties 
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would have the privilège of purchasing one-third, the stock to be is- 
sued to him only when paid for; and that the remainder of the stock 
held under certificates Nos. 4, 5, and 6 by Lucas, "as trustée," should 
be regarded as "treasury stock" to be sold to various parties for the 
benefit of the company. The witness testified that certificates Nos. 1, 
2, and 3 were never dehvered but remained undetached from the stub 
in the stock certificate book, which ali the while remained in the pos- 
session of the company until dehvered to the trustée. 

[1] The respondents contend that the trustée cannot recover upon 
the alleged agreement or subscription, and that "if he dépends upon 
the issuance and acceptance of capital stock, as he has alleged, he cer- 
tainly must fail because there is no évidence of the issuance of any 
share of stock without the payment of the full considération therefor." 
The respondents assert that no rights are acquired by reason of a cer- 
tificate of stock not taken from the stock book or dehvered to the pur- 
chaser. 

Where one having no control over the books of the company is 
sought to be held, the rule stated is undoubtedly true. But — 

"where a certificate Is fllled iip and signecl liy the iiroper offlcer, though not 
(letaehed from the stock certificate book, and tliough the corporate seal be not 
atfixed, It is sufflcient issuance of the certificate to coiistltute the person to 
whom it is issued a stockholder, when such person lias the eustody of the cer- 
tificate book and the yjower and rlght to detach It at any tinie." 2C Am. & 
l'^ng. Enc. of Law. 87.5 ; Halstead v. Dodge, 51 X. Y. Snper. Ct. 169 ; Brown 
V. Finn (C. G.) 34 Fed. 121. 

Hère the parties sought to be charged were the officers and trustées, 
constituted the sole governing body of the corporation, had eustody of 
its books, and could have detached the certificates at any time. A sub- 
scriber is liable for the amount of his unpaid subscription, which may 
be recovered for the benefit of the creditors bv the trustée of a bank- 
rupt corporation. Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 523. 

"To constltute one a subscrlber no formai agreement In wrlting or otherwlse 
is necessary. The acceptance of the shares themselves Is e(iulyalent to a sub- 
scription or an agreement to take them." 2t) Am. & Kng. Enc. of Law, 1009 ; 
Upton V. ïrlbilcock. 91 U. s. 48, 23 li. Ed. 203 ; Sauger v. Upton, 91 U. S. «0, 
23 L. Ed. 220. 

No stock was issued in accordance with the written subscription in 
the record but rather pursuant to an arrangement whereby the parties 
were to have an equal interest. The actual issuance of the stock and 
the subséquent course of dealing therewith are inconsistent with such 
subscription. The corporation, as such, and the respondents, as origi- 
nal subscribers, participating in such issuance and course of dealing, 
are estopped from denying the liability of the respondents for unpaid 
stock held by each respectively. 

[2] The contention of respondents that the issuance of the stock to 
them was merely designed to get it into the hands of a trustée for the 
company for the purpose of so manipulating the stock that they would 
be liable for no amount except in so far as they had paid for stock 
is fully answered by the statement that, before the corporation could 
do business as such, ail the stock must be subscribed (section 3677, 
Rem. & Bal. Code), so that there is a liability as an asset for stock not 
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paicl for. The adoption by the courts of the contention of counsel 
would nullify the law requiring ail capital stock to be subscribed. 

Upon the books of the company the respondents and Dickinson ap- 
peared as its first stockholders in the proportions as therein stated, 
and the creditors had the right to believe that the stock was paid for 
or that the stockholders were liable for the stock unpaid for. A sub- 
séquent transfer of that stock to escape liability to an irresponsible per- 
son could not impair that liability. 26 Am. & Eng. Enc. of Law, 
1036; Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct. 246, 27 L. Ed. 386. 
Nor would a transfer to the company direct release it, as to creditors. 
Glenn v. Scott (C. C.) 28 Fed. 804. And a transfer to one of the re- 
spondents as a trustée for the company could hâve no greater effect. 

Certificates Nos. 1, 2, and 3, for 333, 334, and 333 shares, to Smith, 
Lucas, and Dickinson, respectively, were issued on May 9th. On the 
same day certificates Nos. 4, 5, and 6 to Lucas, "as trustée," were 
issued by transfer from the respective parties. But it was not until 
August 24, 1911, that certificates Nos. 12, 13, and 14 were issued to 
each of the parties "in pool." Therefore, for a period of over two 
months, Smith, Lucas, and Dickinson held under certificates Nos. l, 
2, and 3, for 166, 167, and 167 shares of stock, respectively, as the 
absolute owners thereof ; no attempt being made during that period to 
transfer them to any one. The fact that they undertook to transfer the 
number of shares held under certificates Nos. 1, 2, and 3 indicates an 
acceptance of the shares of stock covered by those certificates, even if 
the custody of the books were not sufficient for that purpose. The 
respondents are liable for the amount of the stock issued to them which 
bas not been paid. 

The trustée is not entitled to recover from the respondents the 
amount of any stock, the considération of which has already been re- 
ceived by the corporation. The respondents are therefore entitled to 
crédit not only for the amount of stock paid for by each of them 
respectively but also for the amount of stock paid for by other par- 
ties, where such stock was issued out of the "treasury stock"; each 
respondent being entitled to a crédit for this amount in the proportion 
that each respondent's original number of shares bears to the total 
amount of shares issued. 

The court acquired no jurisdiction over F. E. Dickinson. The four- 
teenth finding of fact of the spécial master, to which no exception is 
taken, is as f ollows : 

"That it has heen agi'eed between the trustée and the said John C. Smith 
and W. M. Lucas that this court in this cause shall hâve and exercise as full 
jurisdiction of ail and singular the matters and things set forth in said péti- 
tion for assessinent and said separate pétition for enforcemeut of said stock 
liability as if independent plenary suit or action had been brought as provided 
by law ; ail objections to the jurisdiction of this court to hear and détermine 
said matters in this cause having been waived by said agreement." 

The report of the spécial master is therefore modified, and this 
cause remanded to him, with instructions to make a computation of 
stock sold and paid for and deduct such amounts from the unpaid 
stock in the proportions above stated, and report to this court the 
amount due from each respondent. 
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THE RICHMOND. 

(District Court, E. D. Kew York. Decomber 8, 1913.) 

Salvage (§ 17*) — Salvage Services— IIigiit to Kecoveu. 

A steamer lyiiig in New Yoi'lv liarbor, on tinding tire in a cargo space 
fiUed witli luniber, blew alarni signais to call tlie tire boat, wliich caused 
libelant to swing liis own tug alongside. Tbe caytain of tlie steamer did 
not wish lil)elant's services, but perniitted libelant to pump water into a 
cargo port in the side of tbe vessel from wbicli dense smoke appeared. 
This water, because of the peculiar construction of tbe slilp, did little or 
110 good. Tbe tng, however, was not compelled to loave and snpplied 
water at wbat ai]peared to be a point of danger for nearly an hour befoi'e 
the lire boat appeared. Jield, that tbe tug rendered a salvage service for 
whlch libelant was eutitled to recover $250. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 30; Dec. Dig. 
§ 17.*] 

In Admiralty. Libel by Charles McNeill and others against the 
steamship Richmond, etc., to recover for salvage services. Libelant 
held entitled to an award of $250. 

Foley & Martin, of New York City, for libelants. 

Haight, Sandford & Smith, of New York City, for claimant. 

CHATFIELD, District Judge. The Florence was one of several 
tugs called to the lielp of the steamer Richmond, which discovered a 
lire in a cargo space filled with lumber while preparing to be taken 
to a berth at about 6:30 a. m. on the morning of February 26, 1913. 
Varions settlements bave been made with other libelants and salvors, 
but certain peculiar facts bave led to the trial of this claim. 

Some of the tugs were alongside ready to assist in towing the boat. 
One of thèse was sent by the captain of the Richmond to get the fire 
boat, but it was an hour before a téléphone was reached and the fire 
boat arrived. This tug and the Richmond blew alarm signais also 
to call the fire boat and in so doing aroused every tug in the neigh- 
borhood. 

The steamer is a converted passenger boat, and her captain did not 
wish salvage services, btit hoped to get along with bis own equipment 
and with tbe fire boat. lie did, however, take a line of hose from one 
tug and put it down a hatch over the cargo of luniber in which the 
fire was located. He also knew of the présence of the other tugs and 
compelled some of them to cease wbat were apparently useless efforts 
at points where no danger could be reached. 

The fire boat was busy several hours, finding the fire stubborn and 
deep seated. Much smoke was pouring out at the arrivai of the fire 
boat, and subsequently the Richmond was moved over on the flat where 
she could be filled without danger of sinking in deep water. In so 
doing fiâmes broke out, and a différent tug (which had been kept by the 
captain of the Richmond from throwing water previously) was used 
to put out this fire in the deckhouse. 

The Florence ha<l arrived soon after the first alarm of fire and placed 
her stem against the side of the steamer alongside the tug from which 

*For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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the line of hose had been taken aboard. The Florence used an ordi- 
iiary fire hose and nozzle which was directed by a deck hand on her 
bow. This stream of water was trained into a square cargo port or 
Steel door in the side of the vessel and through which the hose from 
the other tug led into what appeared to be dense smoke. As a matter of 
fact, the space into which the Florence threw her stream of water was 
what had been formerly a deck space or passageway along the port 
side of the cabin and engine trunkway. No changes had been niade 
to this passageway in rebuilding the boat, and the water from the 
Florence struck the steel sides or walls with sufficient force to prevent 
the crew from going fore and aft on that side of the boat. The only 
help given by this stream of water was to keep down the température, 
if the fîre had any efïect on the plates of the vessel's decks and walls at 
that point. None of this water seems to bave gotten into the hold or 
directly on the fîre. The captain of the Richmond and the engineer 
both testify that they tried to stop the stream of water from the Flor- 
ence, as the crew could not get through this passageway without get- 
ting wet or knocked over, and that the Florence would not stop. There 
was so much smoke, and the situation until the fire boat arrived seemed 
likely to prove so serions, that thèse statements cannot be taken as 
showing the situation for the whole hour. 

It would seem that the captain could hâve compelled the Florence 
to leave or hâve caused her hose to be taken to some point where it 
could be used advantageously, if he had been trying merely to stop 
the useless playing of water into the passageway referred to, or had 
been so sure that no assistance was needed and that the vessel could 
either subdue the fire or let it btirn until the fire boat arrived, as he 
now says was bis deliberate intention. 

The présence and efïorts of the Florence would hâve proved usefui 
in case things did not turn out as the captain of the steamer expected. 
She answered alarm signais which justified her in offering her assist- 
ance. She supplied a stream of water at what looked like a point of 
danger and where water appeared to be usefui, for something like an 
hour before the controlling factor in the situation, viz., the fire boat, 
appeared. 

The élément of uncertainty in the amount of benefit offered and ren- 
dered must always be anticipated by a boat attempting to perform sal- 
vage services, just as much as the élément of risk may prove to hâve 
been negligible, even if there were an appearance of danger when aid 
is first ofïered. 

From thèse standpoints, the Florence rendered what should be called 
a salvage service, which proved to be of little use and to bave been 
made almost ridiculous through the unusual construction of the steam- 
er. Her reward therefore should be based upon ber readiness and 
willingness and the amount of her efïort, considered in the light of the 
danger which she would hâve prevented if other aid had not appeared. 

The Richmond was not bound to accept the ofïer of salvage service 
so far as the vessel was concerned, but a captain should not be al- 
lowed, when manifestly in a position of great danger, to loudly pro- 
test that there is no danger, to imperil both his boat and his cargo by 
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the assumption that he is able to prevent or take care of the threat- 
ened danger without help, and to avoid payment of the services which, 
while protesting, he accepts, unless the circumstances are such that 
appearances justify the captain at the time and are of themselves suf- 
iicient notice to tliose offering aid, to warn them that they will not 
be sustained by the courts in forcing a useless offer of help upon some 
one who does not désire or need to be helped. 

But in the présent case the Richmond vvas calling for assistance, and 
yet the captain's conclusion as to his wishes and wants at the time of 
the fire must be viewed in the light of results, which indicate that ad- 
ditional help was not necessary and that the fire boat did finally arrive 
to render the services for which she was called. Added to this is the 
fact that the damage to the cargo f rom the fire was slight and that the 
most of the expenditure was for repairs to the vessel made necessary 
by efforts to reach the fire and for resurfacing or redressing the lum- 
ber cargo. Thèse expenses would not hâve been decreased, whether 
the help came f rom one source or another. 

Upon the above statement of fact, it must be concluded that the 
Florence is not entitled to a great award for actual accomplishment, 
nor for persistence in rendering service, even assuming that her cap- 
tain did not hear or receive the intimation from the Richmond that 
they wished the stream from the Florence to stop before the arrivai 
of the fire boat. The Florence is entitled to an award for the salvage 
service oft'ered and for attempted help furnished and received in a 
situation justifying such oiïer with the possibility of efficient service 
so long as danger existed. 

An award of $250 to the Florence will be given, one-third to the crew 
and two-thirds to the owner. 



lu re PHILLIPS et al. 

(District Court, W. D. Washington, N. 1). Koveiiiber, 1913.) 

No. 5,147. 

Bankruptcy (§ 398*) — Exemptions — WASiiiN(iTON Statcte. 

Rem. & Bal. Code Wash. § 563, provides for tlie exemption to a debtor 
who Is a householder, lu addition to wearhig apparel and household goods, 
of llve stock, etc., or otlier property to lie selected in lieu thereof to the 
value of $250, and, if a mechanic, of his tools, and material used in his 
trade not exceediiig iu value $500, but ftirther provides that no property 
shall be exempt from exécution issued ou a judgment for the price thereof 
nor from exécution for clerks', laborers', or mecliaulcs' vs-ages earned in 
thé State. Bankrupt, a householder, couducted a tailor sbop, but the ma- 
terial on hand therein at the time of the bankruptcy was not paid for, and 
he also owed wages to his workmeu. Jivld, that under Bankr. Act Julv 1, 
1898, e. 541, § 47a(2), 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as 
ameuded by Act June 25, 1910. c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. 
Supp. 1911, p. 1500), which vests the trustée as to property in the custody 
of the court with ail the rights, remédies, and powers of a creditor holding 
a lien by légal or équitable proceodlngs thereon, the bankrupt was i«)t en- 
titled to any exemption from the stock of material on hand, nor to an ex- 

•For other cases see same topic & § numuer in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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emptlon of his tools, excei)t on condition of lus paying the cluinis for 
wages. 

[Ed. Note. — For other cases, see Banlirnptey, Cent. Dig. §§ 676, 677 ; Dec. 
Dig. § 398.*] 

In the matter of Gordon Phillips, bankrupt. On claim of the bank- 
rupt and the community composed of the bankrupt and Lulu Phillips, 
his wife, for exemptions. Order of référée modified and affirmed. 

Ben L. Moore, of Seattle, Wash., for bankrupts. 
Leopold M. Stern, of Seattle, Wash., for trustée. 

NETERER, District Judge. It appears from the records and files 
that prior to the Ist day of July, 1912, one Joseph Diener had been en- 
gaged in the tailoring business, and on said day associated with him, 
as a copartner, Gordon Phillips, the bankrupt, and transferred to the 
copartnership of Diener & Phillips ail of the materials, etc., in his pos- 
session and delivered the same to said firm. The firm assumed and 
agreed to pay the indebtedness of the said Diener. On the 27th day 
of June, 1913, Diener and Phillips dissolved partnership; Phillips as- 
sumed ail of the indebtedness of the copartnership and took ail of the 
interest of the said Diener in the firm assets and business, including 
the tools. It also appears that the indebtedness of the copartnership 
was approximately $5,000 ; that the stock and materials in the posses- 
sion of the bankrupt owned by the copartnership, some of which were 
materials delivered to the copartnership by Diener, had never been 
paid for. The bankruptcy pétition was filed on the 27th day of Sep- 
tember, 1913. The bankrupt claimed as exempt certain life insurance 
policies, ail of the household goods and wearing apparel, also, certain 
other properties in lieu of the spécifie articles and property named in 
subdivision 4 of section 563, Rem. & Bal. Code, amounting to the sum 
of $250, also, tools and instruments used to carry on a tailor's trade 
for the support of himself and family, and materials used in his trade, 
claimed as exempt under subdivision 6 of section 563, Rem. & Bal. 
Code, amounting to the sum of $430.71. It further appears that labor 
claims and wages due workmen, clerks, and servants to the amount of 
$85.56 are unpaid. 

The trustée in bankruptcy has filed exceptions to the claim of the 
bankrupt denying his right to the exemptions of any of the property 
other than the life insurance policy, household goods, and wearing 
apparel. The claim was submitted to the référée in bankruptcy, who 
rendered a décision in which exemptions claimed by the bankrupt were 
disallowed, except as to the insurance policy, household furniture, and 
wearing apparel. A pétition for a review has been filed and presented 
to the court. 

Section 569, Rem. & Bal. Code, provides : 

"The proceeds or avails of ail life and accident insurance shall be exempt 
from ail liability for any debt." 

Section 563, Rem. & Bal. Code, is as follows: 

"The following property shall be exempt from exécution and attachment, 
except as hereinafter provided : (1) AU wearing appa rel of every person and 

•For other cases see same to^ic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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family. ♦ « « (3) To eacli houseliolder, one bed nnd Tioddiiiff, and one 
additloual bed and beddiiig for each nddltioual nunnber of tlie family, and 
otUer househoUl soods and uteusils and furniture not exceeding flvo liundved 
dollars, coin, in value. The otlier houseliold goods and uteuisils and furniture 
spec'ifled above shall on the deniand of tbe ottlcer liaving tlie exécution or 
attachnient in hand, be selected by tlie liusband, if présent, if not présent they 
sball be selected by liis wife, and in (;ase neitlier Inisband or wife, nor other 
person entltled to tbe exemption by having the description of a householder, 
sball be présent to nuike tlie collection, tben the slierift' shall make a sélection 
of tbe household goods, utensils and furniture equal in value to said live liun- 
dred dollars, and sball return tbe sanie as exempt by inventory, and sucli 
sélection by tlie sheriff or other ptn'soii described abo^ve shall be prima facie 
évidence, — 1, that such household goods, utensils, and furniture are exempt 
froiu exécution and attachnient ; 2, that the value of the property so se- 
lected is not over live liundred dollars. (4) To each liou.seholder, two cows, 
witli their calves, flve swine, two stands of bées, tliii'ty-six domestic fowls, 
and provisions and fuel for the comfortable maintenance of such housebokhu- 
and family for six months: l'rovided, that in case such householder shall 
not possess or shall not désire to retain the animais above named, he may 
Select from bis proi)erty and retain other property not to exceed two liun- 
di'ed and tifty dollars, coin, in value. The sélection in the proviso mentioned 
shall be made iu the inauner and by the person and at the tinie mentioned in 
subdivision three, and said sélection shall bave tbe saine effect as sélections 
made uiider subdivision three of this section. * * * ((y\ Xo a inechanic, the 
tools and instruments used to carry on bis trade for tbe support of himself 
and family, also material used iu liis trade, not exceeding in value flve huii- 
dred dollars in coin." 

It is contended that the interest of the bankrupt in the firm had been 
severed, and that the property thereby became his individual property, 
and the right of exemption would attach. 12 Am. & Eng. Enc. (2d 
Ed.) 157, and cases cited in notes; Goudy v. Werbe, 117 Ind. 154, 
19 N. E. 764, 3 L. R. A. 114; Bâtes v. Callender, 3 Dak. 256, 16 N. 
W. 506; In re Bjornstad, 3 Eed. Cas. 1,453; Fairfield Shoe Co. v. 
Olds, 176 Ind. 526, 96 N. E. 592. 

The findings of the référée show that none of the materials claimed 
as exempt hâve been paid for. Under the record in this case, snch 
finding must be treated as a fact. Subdivision 14, § 563, Rem. & Bal. 
Code of Washington, provides : 

" * * * j5j,(- jjQ property shall be exempt from exécution issued upon a 
judgment for the price thereof, or any part of the price thereof. ♦ * * " 

Section 564 provides: 

"No property shall be exempt from exécution for .clerk's, laborer's or me- 
chanic's wages earned withlu this state." 

The trustée under section 47 and kindred provisions of the Bank- 
ruptcy Act is vested with ail the rights, powers, and remédies of a 
créditer holding a lien by légal or etjuitable process on property in his 
custody. I think this holding on behalf of creditors by the trustée 
operated with the same elïect under the Washington statute, supra, as 
a levy made under exécution. From this conclusion it must follow 
that the bankrupt is not entitled to any of the property claimed which 
bas not been set aside and apart to him as exempt as against unpaid 
wages or for materials which bave not been paid for. In re Campbell 
(D. C.) 124 Fed. 417; Mullinix v. Simon, 196 Fed. 775, 116 C. C. A. 
399; In re Tobias (D. C.) 103 Fed. 68; In re Bailes (D. C.) 176 Fed. 
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460; McGahan v. Anderson, 113 Fed. 115, 51 C. C. A. 92; Cannon 
V. Dexter, 120 Fed. 657, 57 C. C. A. 119; In re Boyd (D. C.) 120 Fed. 
999. 

I think upon the record in this case that the tools and instruments 
used to carry on the debtor's trade for the support of himself and 
family hâve been sufficiently severed from the partnership to vest in 
him an individual ownership and give him the right of exemption, save 
only as to the unpaid wages. The bankrupt may pay the wages due 
to employés within five days and hâve delivered to him the tools and 
instruments used by him in his trade. On failure, the décision of the 
référée will stand affirmed. 



THE LIGHTER P. R. R. XO. 250. 
(District Court, E. D. New York. November 10, 1913.) 

1. Salvage (§ 28*) — Salvage Service — Rescue of Dbifting Babge. 

A siilvase iiward of ,'<100 made to a tug and crew for the rescue of a 
loaded barf^e, which liad gone adrift and was picked up in Buttermilk 
Cliannel, wliere drlftiug was dangerous to lierself and otlier sliippiiig. 

[Ed. Note. — For otlier cases, see Salvage, Cent. Dig. f | 67, 69 ; Dec. Dig. 
§ 28.*] 

2. Salvage (§ 16*)— Right to Compensation — Salvage or Tovving Service. 

Tlie action of tlie mate in charge of a drifting barge in flrst oiïerlng a 
tug $3 for a towing contract and then attempting to prevent it from mail- 
ing fast by threatening to eut the liawser witU an ax did not deprive tlie 
tug of the right to a fair salvage award for the rescue of the barge, with- 
out making it so large as to encourage litigation, where no contract was 
in fact luade, and the service was nieritorious. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 29 ; Dec. Dig. 
§ 16.*] 

In Admiralty. Suit by James Brooks and others against the Lighter 
P. R. R. No. 250 and cargo. Decree for libelants. 

Foley & Martin, of New York City, for libelants. 
Burlingham, Montgomery & Beecher, of New York City, for claim- 
ants. 

CHATFIELD, District Judge (orally). [ 1 ] The testimony shows that 
the boat was being moved around the end of the pier with the intention 
of letting it drift down the side of the pier with the help of the ebb 
tide. The boat got away through interférence with the calculations of 
its captain because of tlie présence of some trucks which prevented his 
securing the boat by the only line which he had leading to the dock, 
which ran out before he could do anything to prevent it. The man 
Olsen upon the dock did not go for help, but under the instructions 
from the captain waited to see if the captain got out of calling dis- 
tance. Two tugs are said to hâve gone by while the boat was close to 
the dock, and one of them inquired if help was needed and was given 
to understand that a tugboat was présent and in control of the situa- 
tion. By that time the tide had turned and the progress down the 
dock was apparently not rapid. The southeast wind did not hâve 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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much efïect upon the boat until after this second tug had gone by and 
the boat got below the shed upon the wharf. Then the wind, not blow- 
ing against the tide, but across the tide, carried her over towards Gov- 
ernor's Island, and the testimony of the Hbelant is that about half 
past 3 she was picked up well over towards the lower point of Gov- 
ernor's Island and in a position where drifting wàs dangerous to other 
shipping and to the boat and also where assistance was needed. 

It must be assumed that if the Gertrude left City Island anywhere 
after noon and around high tide she could not hâve reached Butter- 
milk Channel much before half past 3, and it must be that the mate 
of the barge is mistaken in the time that he was drifting, or else that 
the performance did not start as soon as he thinks, unless Capt. Bull 
is mistaken in the exact time of his arrivai. It does not seem to me 
that that errer has much to do with the situation, except that Capt. 
Bull's testimony about the occurrence and the time is less open to im- 
perfect recollection or judgment than that of the mate, who was being 
carried away from the dock and who had other things to think of 
than his whereabouts at a particular moment. 

[2] So far as the $3 is concerned, there would seem to hâve been 
some mention of $3, and it is évident that the mate tried to make a con- 
tract of $3 and also tried to prevent responsibihty for salvage service. 
In other words, the mate apparently tried to compel a towing service 
by being ready with his ax to prevent being rescued. Under such 
circumstances the use of violence to prevent rescue is something which 
the rescued would hâve to settle with his owner, and his judgment as 
to whether he was in greater danger from the situation, or whether 
the danger of the price of rescue was more than that of the situation,, 
has to be viewed from the standpoint of the case, and is, as has been 
said, of interest to the owner. 

But whether or not salvage should be allowed dépends upon the 
actual situation, and whether some one was hired to tow the boat. 
Such hiring requires a meeting of the minds, and while I am inclined 
to think something was said about $3, I hâve not any idea that such an 
offer was accepted or that a hiring service was entered into. The 
mate of the boat apparently minimized his need, and thought that he 
was going to be able, by persuasion or by force, to accomplish a hiring. 
I think he f ailed to do it. I think that a salvage service, even as shown 
by willingness to pay $25 to avoid suit, was a better understanding of 
the situation than the offer of $3 for a hiring contract. 

I am not satisfied, however, to take $25 as the measure of compensa- 
tion. A barge of this apparent value should hardly be allowed to go 
to destruction solely because she was of the "watermelon" type of 
build and might bring less in the market than if of différent shape. 
It seems to me there is a principle involved that requires more con- 
sidération than the dispute as to the fact itself . I hâve therefore stated 
the position more or less at length. 

There was no danger to the tug. The service was one that Olsen 
could hâve hired a boat inside of the Atlantic Basin to perform for 
perhaps the expense of an hour's towing, if a boat were available. 
Nor do I think the situation can be viewed from the single stand- 
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point of having been compelled to bring suit, for that was determined 
f rom the amount of the $25 offer. 

A wide divergence of facts and a rescue under such differing state- 
ments of the situation (unless bad faith or deceit is shown by the sal- 
vors in making their claim) compel a fair award, without thereby 
making it attractive to Htigate salvage claims that ought not to be so 
productive as they would be if rewarded by a large recovery. 

I should say that $100 was ample for the services rendered under 
the conditions of wind and tide as shown in this case. I give a de- 
cree for $100, one-half to the crew and one-half to tlie owner. There 
was no risk at ail to the owner of the boat 



NOTA SEME HOSIERY CO. v. STRAUS et al. 

(District Court, S. B. New York. November 10, 1913.) 

Tbadb-Mabks and Tbade-Names (S 98*) — TJhlawfoi, Compétition— FBAtrDtJ- 
LBNT Intent— Profits. 

Complalnant and défendants were rival manufactarers, complainant 
putting out Its product under the trade-mark label conslstlng of the 
■Word "Notaseme." Défendants Innocently employed the same engraver 
to prépare a label for it whlch, when tinlstaed and accepted, consisted of 
the word "Irontex," but so arranged that the panels, contrasting colors, 
etc., indlcated that the designer trled to make it so nearly Uke complain- 
ant's label as to deceive purchasers, and défendants, after notice, con- 
tlnued to use the label to complainant's damage. Held, that such use 
constitnted a fraudulent intent to engage in unlawful compétition and 
entltled complalnant to recover profits after the expiration of a reason- 
able time after notice of the infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Naiûes, Cent 
Dig. { 112 ; Dec. Dig. i 98. •] 

In Equity. Action by the Notaseme Hosiery Company against 
Tsidor Straus and anether to restrain alleged infringement of a trade- 
mark and to recover damages for unlawful compétition. Decree for 
défendants was reversed and the cause remanded. 201 Fed. 99, 119 
C. C. A. 134. On report of Spécial Master as to allowance of profits 
and damages to complainants, Master's finding modified and report 
confirmed. 

James H. Griffin, of New York City (Robert M. Barr and E. Hay- 
"ward Fairbanks, both of Philadelphia, Pa., of counsel), for plaintifï. 

Wise & Sehgsberg, of New York City (Edmond E. Wise, of New 
York City, of counsel), for défendants. 

LACOMBE, Circuit Judge. [1] The Court of Appeals was clearly 
of the opinion that a case of unfair compétition had been made out. 
The two names "Notaseme" and "Irontex" are whoUy dissimilar, but 
mère inspection of the two labels with their panels and contrasting 
colors showed quite satisfactorily that the designer of the later label 
tried to make it so nearly like the earlier one that it would be likely 
to deceive purchasers. So close a copy of an earlier design is not often 

•For other caees see same tople £ S numbïb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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seen ; manif estly it was not accidentl}? produced, it was devised with 
some intelligent purpose, and there is no évidence which would war- 
rant the conclusion that such purpose was other than that which the 
Court of Appeals has fouad, viz., an attempt to compete unfairly with 
the owner of the earlier label. 

This it not a case of the use of a man's own name, which use may 
incidentally lead persons to suppose that his wares are those they 
hâve always associated with another dealer having the same name. 
There has been a carefully planned and deliberate attempt to simulate 
successfully the dress or earmark of another's goods. 

That constitutes a fraudulent intent, and, when there is such a plain 
intent, the authorities, as I understand them, allow complainant to 
recover profits as lie would in an ordinary registered trade-mark case. 

It does appear, however, from the record, that défendants were 
not concerned in the original concoction of the label. They sent to a 
designer in Philadelphia, who, as it happened, had been the one who 
designed complainant's label, to get up a label for them. When they 
received his design and commenced to sell their own goods under it, 
they had not seen complainant's label. During the period when they 
sold their goods in ignorance of the fact that the label they were using 
designedly simulated that of complainant, it cannot be held that they 
had any fraudulent or unfair intent; and intent is essential in case 
of unfair compétition. By the latter part of 1909, however, they 
were advised of the situation and learned of complainant's label. The 
fact that thereafter, instead of discontinuing the use of the simulating 
label, they continued to sell their own goods under it, sufficiently shows 
that at that time they deliberately, intelligently, and knowingly decided 
to enter into unfair compétition with the complainant. For the con- 
séquences of that décision, they should respond, allowing a brief period 
for them to advise themselves as to the facts and to change the design 
of their own label. January 1, 1910, may be taken as the date from 
which they should account for profits. So much of the profits as 
accrued prior to that date should be disallowed. 

I see no reason why the profits for the period between original 
décision in District Court and its reversai should also be eliminated. 
Appeal was promptly taken, and défendants took their chance of the 
resuit. 

With the modification above indicated of the master's finding as 
to the amount of the profits, his report is confirmed. 



UNITED STATES v. CZESLICKI. 

(District Court, M. D. Peiinsylvania. December 23, 1913.) 

No. 401. 

1. AOENS (§ 47*)^Wrongful Entry—Dkpoetation— Conviction of Offense. 

Wliere an alien on entering the United States bronglit with him a wo- 

man for immoral purposes and was eoiivieted of such offense and served 

a terni of iuiprlsonment, the fact that he had been donilciled in the 

United States for more than tliree years prior to such entry was no de- 

■*For other cases see same topic & § numbek in Une. & Am. Digs. 1907 to date^ & Rep'r Indexes 
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fense to proceedings to déport hlm because of his wrongful entry, nor 
was it material that the déportation warrant antedated 1ns conviction. 
[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Uig. 8 



•06. 



*i 



2. AuENS (§ 53*)— Déportation— Limitations— Résidence in United States. 

Since the amendment of the Immigration Law (Act Feb. 20, 1907, c. 1134, 
84 Stat. 898), by Act Mareh 26, 1910, c. 128, 36 Stat. 263 (U. S. Coinp. 
St. Supp. 1911, p. 409), omitted the limitation o£ tbree years for déporta- 
tion proceedings. au alien who bas entered the United States nnlawfully 
niay be deported vvithout référence to the length of his subséquent rési- 
dence liere. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

Pétition by Peter Czeslicki for writ of habeas corpus to procure his 
discharge from custody on déportation warrant. Writ denied. 

A. B. Dunsmore, U. S. Atty., of Wellsboro, Pa., and Andrew Houri- 
gan, Asst. U. S. Atty., of Wilkes-Barre, Pa., for plaintifï. 

Stanley Kuryloski, of Wilkes-Barre, Pa., for défendant. 

WITMER, District Judge. Peter Czeslicki filed a pétition alleg- 
ing unlawful détention for déportation on a warrant issued November 
11, 1912, by the Acting Secretary of Commerce and Labor. The 
warrant is based on proof submitted at a hearing before Immigrant 
Inspecter Charles C. Reiss, showing that the petitioner had gained 
a landing at the port of Philadelphia August 6, 1912, in violation of 
the act of Congress approved February 20, 1907, as amended by the 
act approved March 26, 1910, in that the petitioner had imported and 
brought into the United States a woman for immoral purposes. The 
évidence on which the officer based his findings fully justifies his con- 
clusion. Since then, however, it appears that the petitioner on the 3d 
day of December, 1912, on being charged with such offense, to this 
court confessed his guilt, whereupon he was sentenced and bas since 
served a term of imprisonment. 

That the petitioner unlawfully secured entry cannot be doubted, 
unless he is exempted from the opération of the statute, as contended 
by him, having previously resided in the United States from June 19, 
1906, until November, 1910, with the intention, as he says, of residing 
hère permanently and having been in this country for more than three 
years. 

[1] The matter of domicile is one of fact, and the petitioner has 
not convinced the court that it was his intention to return when he left 
in 1910; however, if he had succeeded in this, it would not avail him. 
He is, notwithstanding an alien, found to be in the United States, 
having brought with him at the time of entry a woman for immoral 
purposes, whereof he has been convicted. 

[2] The act sets forth specifically that any alien convicted of such 
offense shall be taken into custody and returned to the country from 
whence he came. That the warrant antedates the conviction is not 
material. It follows the illégal entry of which the conviction is con- 
templated as conclusive. Then again, since the amendment by the act 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 32 
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of March 26, 1910, omitting the limitation of three years, it matters 
not how long an alien had lived in the United States continuously ; he 
is nevertheless liable to déportation, if he violâtes the statute, as 
amended, by entry contrary to and in the face of its express provisions. 
Bugajewitz v. Adams, U. S. Immigration Inspector, 228 U. S. 585, 
33 Sup. Ct. 607, 57, L. Ed. 978; Chomel v. United States, 192 Fed. 
117, 112 C. C. A. 461. 

The executive officer, charged with the enforcement of the provi- 
sions of the act, has not in any manner exceeded his légal authority; 
his act, though the court should not be otherwise satisfied of his just 
conclusions or findings of fact, would not be disturbed. The prisoner 
is remanded to the custody of the immigration officer, that the warrant 
of déportation may be executed. 



In re KTLLIAN MFG. CO. 

(District Court, E. D. Penusylvanla. December 18, 1013.) 

Ko. 4,668. 

Bankruptcy (§ 165*) — Personal Propekty — P>ankees' Titi,e — Advances to 
Pay for Goods — Delivery on Trust Receipt, 

Where a bank, In accordaiice wlth custoiii, funnshed crédit to pnr- 
ehase sUk, taking title thereto in its own uanie and delivering the same 
to certain banknipts for manufacture under a trust receipt binding the 
bankrupts to liold the goods, or the proceeds thereof, for tlie bank until 
the purchase price was paid, the title never passed to the bankrupts, and 
thelr agreement wMle Insolvent to retum the goods to the bank was not 
a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

In Bankruptcy. Proceedings against the Killian Manufacturing 
Company. On certificate of référée allowing a claim of Smith & 
Schipper, agents for William Brandt's Sons & Co., bankers, to recover 
certain silk purchased and delivered to the bankrupts. Affirmed. 

Wessel & Aarons, of Philadelphia, Pa., for trustée. 
James Collins Jones, of Philadelphia, Pa., and Irving L,. Ernst, of 
New York City, for claimant. 

J. B. McPHERSON, Circuit Judge. Unless the case of Century 
Throwing Company v. Muller (C. C. A. 3d Cire.) 197 Fed. 252, 116 
C. C. A. 614, was wrongly decided — to say nothing of other cases cited 
by the claimants' counsel — the referee's order was right. I agrée with 
the findings of fact, as well as with the conclusion that the title of the 
bankers was not transferred, either directly or indirectly. I need not 
set out again the somewhat complicated facts of the transaction, which 
began in Japan and passed through several stages, ending in Pennsyl- 
vania with the delivery of the silk on consignment to the bankrupt 
corporation. Nowhere in the line can I find anything to show that 

*For ùther cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the bankers' title — which in the beginning was undoubted — was ever 
divested, either by any positive act of their own, or by any act of an 
agent that binds them under the doctrine of estoppel. 

The papers that were signed within four months of the bankruptcy 
neither strengthened nor weakened this title. They were properly dis- 
regarded by the référée, and need not be considered now. They might 
hâve been relevant, if the question concerned an attempted préférence ; 
but, if this silk did not belong to the bankrupt, there would be no 
préférence in returning it to the real ovi^ner — still less, in agreeing to 
return it. In my opinion, the fundamental facts in the controversy are 
thèse : The bankers started with the full ownership of this silk, and 
this ownership bas never been lost. The use of trust receipts bas be- 
come so common in récent years as to lead the courts (which always 
follow an established business usage sooner or later) to modify in some 
particulars the stringency of the old rule concerning the effect of di- 
vorcing the title and the possession of personal property. Judge Gray 
deals with this subject more at length in the Century Company's Case. 

The order of the référée is affirmed. 



In re MA^XING. 

(District Court, N. D. California, First Division. November 14, 1913.) 

Ko. 825. 

Aliens (S 68*) — Naturalization — Sufficiekcy of Pétition. 

Where an applicant for naturalizatiou lias not resided wltliln tlie state 
for flve years, lie may, under Naturallzation Act June 29, 1906, c. 3592, § 
10, 34 Stat. 599 (U. S. Conip. St. Supp. 1911, p. 533), -'establish by two 
wltnesses, both in hls pétition and at the lieariug, tlie time of liis rési- 
dence witliin the state," and the remainlng portion of his résidence witliiu 
the United States by déposition, but the affldavit of tlie wltnesses, in his 
pétition, must cover the full period of his résidence In the state, and it 
Is not suflicient to show merely that such résidence was for more than a 
year. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
§ 68.*] 

In the matter of the pétition of Patrick Joseph Manning to be admit- 
ted a citizen of the United States. Pétition dismissed. 

Geo. A. Crutchfield, of San Francisco, Cal., Chief Naturalization Ex- 
aminer. 

Daniel O'Connell, of San Francisco, Cal., for applicant. 

DOOLING, District Judge. The pétition of Patrick Joseph Manning 
for naturalization déclares that be has resided in the United States for 
over five years, to wit, since June 2, 1900, and in the state of Califor- 
nia for over one year, to wit, since April 10, 1910. The pétition was 
fîled June 12, 1913, and shows, further, that petitioner applied for nat- 
uralization to the superior court of the state of California in and for 
the county of San Mateo, on November 8, 1912, but that said pétition 

•For other cases see same toplc & § kumbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was denied, becaiise it vvas not verified by two witnesses covering full 
period of the résidence in the state, and the cause of such déniai bas 
since been cured or removed. 

Tbe affidavit of the witnesses to the présent pétition shows that they 
know that petitioner bas resided in tbe United States for at least 2 
years, 10 montbs, and 21 days, and in tbe state of CaHfornia for the 
same period of time. Tbis affidavit accompanies tbe pétition and was 
made on June 12, 1913. Petitioner's verified petitioH shows that at 
that time he had resided in the state for 3 years, 2 montbs, and 2 days, 
or nearly 4 montbs longer than the period covered by the vérification 
'of bis witnesses. 

Tbe Naturalization Act provides that tbe pétition sball be verified by 
two witnesses, who sball state that they bave personally known the ap- 
plicant to be a résident of tbe United States for a period of at least 
five years contintiously, and of the state, territory, or district in which 
the application is made for a period of at least one year, immediately 
preceding tbe date of tbe filing of the pétition. Manifestly, if tbis were 
tbe only provision of tbe act bearing on tbis question, the affidavit of 
tbe witnesses berein would be insufficient, as it does not show a rési- 
dence of petitioner in the United States for a period of five years. Sec- 
tion 10 of the act (U. S. Comp. St. Supp. 1911, p. 533), however, dé- 
clares : 

"That iii case tlie petitioner has not resided in tlie state, territory or dis- 
trict for a period of five years continuously and Immediately preceding the 
filing of his pétition, he may estai illsh by two witnesses, both in liis pétition 
and at the hearlug, the time of bis résidence within tlie state, provided that 
it has been for more than one year, and the remalning portion of lils five 
years' résidence within the United States reqtiired by law to be establisbed 
may be i)roved by the dépositions of two or more witnesses upon notice to the 
Bureau of Naturalization and the United States attorney for the district lu 
which said witnesses may réside." 

Tbis seems to require that the full time of petitioner's résidence in 
the state must be covered by tbe affidavit of bis witnesses, when it is 
less than five years. The affidavit of the witnesses hère does not es- 
tablisb tbe time of petitioner's résidence within the state within this re- 
quirement, and is in tbis regard as fatally defective as was the péti- 
tion which was for that reason denied by tbe superior court of San 
Mateo county. Tbe cause of tbe déniai of the former pétition bas not 
been cured. That déniai stands as an adjudication, and is a bar to the 
présent pétition, even if the présent pétition were not fatally defective 
on its face. 

The requirement of the law seems to be clear. In ail cases where pe- 
titioner has resided in the state for five years, that fact must be shown 
by tbe affidavit of two witnesses accompanying the pétition. Where 
petitioner bas not resided in tbe state five years, but has resided therein 
more than one year, be may establish the period of his résidence in tbe 
state by tbe affidavit of two witnesses to bis pétition ; but tbis affidavit 
must cover tbe full period of bis résidence therein. Tbe affidavit to 
the présent pétition does not do so, and tbe pétition must therefore be 
dismissed. 

It is so ordered. 



THE TITANIO BOl 



THE TITANIC. 

(District Court, S. D. New York. April 21, 1913. AMitioTinl Opinion 

May 19, 1913.) 

1, SHippiNa (§ 203*) — Limitation of Liabilitt — Consteuction or Statut». 

Eev. St. § 4282 et seq. (U. S. Cojnp. St. 1901, p. 2943), provlding for 
limitation of liability of shipowners, do not pertain to the remedy Uke 
ordinary statutes of limitation, but confer absolute légal rigiits. 

[Ed. Note.— For otlier cases, see Shipping, Cent Dig. § 637 ; Dec, Dlg. 
§ 203.«] 

2. Shipping (§ 203*) — Limitation op Liability — Gbounds of Relief. 

Tlie rlght of a shipowner to a limitation of liability in the courts of 
tbe TJnited States is entirely dépendent upon statute, and not upon the 
gênerai maritime law. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. { 637 ; Dec. Dlg. 
i 203.*] 
8. Shipping (§ 205») — Limitation of Liability — Pbesons Entitled to Bene- 
fit op Statute. 

The British owner of a British vessel, whlch foundered In mid-ocean 
from collision with an iceberg, never having been within the jurisdiction 
of the United States, cannot maintain a proceeding for limitation of lia- 
bility agaiust claims arislng ont of her loss, under Kev. St § 4282 et 
seq. (U. S. Comp. St. 1901, p. 2943). 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 641, 642; Dec. 
Dig. § 205.*] 

In Admiralty. Proceeding by the Oceanic Steam Navigation Com- 
pany, Limited, as owner of the steamship Titanic, for Hmitation of 
liability. On exceptions to pétition. Exceptions sustained. 

See, also, 204 Fed. 259, 260, 295, 298; 206 Fed. 500; 209 Fed. 513. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham, J. Parker Kirlin, and Norman B. Beecher, ail of New 
York City, of counsel), for petitioner. 

Hunt, Hill & Betts, of New York City (Frederick M. Brown, George 
Whitefield Betts, Jr., A. Léonard Brougham, and Francis H. Kinni- 
cutt, ail of New York City, of counsel), for exceptants. 

HOLT, District Judge. The questions involved in this case arise 
upon exceptions to a pétition for the limitation of liability filed by the 
Oceanic Steam Navigation Company, Limited, as owner of the British 
steamship Titanic. The pétition allèges, in substance, among other 
things, that the petitioner, the Oceanic Steam Navigation Company, 
Limited, is a British registered company, operating a line of cargo and 
passenger steamships between Southampton and New York; that the 
petitioner was the sole owner of the steamship Titanic, built in Belfast 
and launched in 1911; that on April 10, 1912, the Titanic, with pas- 
sengers and cargo on board, left Southampton on her maiden voyage, 
bound for New York; that on April 14, about 11:40 p. m., in mid- 
ocean, in latitude 41° 46' N. and longitude 50° 14' W., the Titanic 
came into collision with an iceberg, as a resuit of which she sank about 
2:20 a. m. on April 15, 1912; that 711 persons were saved in the 

*Fair oUi«r casw sa* «uue topic & i NUUBaB lu Dm. A Am. Dlgs. U97 to daU. te Rap'r ludezw 
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boats ; that her master, many of her officers and crew, and a large 
number of passengers, perished; that the vessel, hei^ cargo, the Per- 
sonal effects of the passengers and crew, the mails, and everything 
connected with the vessel, except 14 lifeboats and their equipment, be- 
came a total loss ; that the value of the lifeboats saved and of the 
pending freight and passage moneys did not exceed the sum of $91,- 
805.54; and that the petitioner claimed exemption from liability. The 
pétition prayed that an appraisement be made of the value of the 
petitioner's interest in the Titanic, and of her pending freight ; that 
an order be made authorizing the petitioner to file a stipulation for the 
payment into court of the amount of said value whenever the court 
should order; that the court issue a monition requiring claimants to 
appear before a commissioner and prove their claims ; that an injunc- 
tion issue restraining the prosecution of suits against the petitioner 
except in the présent proceeding, and that the court adjudge that the 
petitioner's liability be limited to the value of the petitioner's inter- 
est in the steamship at the end of the voyage. Annexed to the pé- 
tition is a list of claimants who hâve filed proofs of claims against the 
owner of the Titanic. Among them are Harry Anderson and William 
J. Mellor. Thèse claimants hâve separately fîled exceptions to the 
pétition. The exceptions of Mellor are as follows : 

(1) That the pétition does not state facts snfflcieut to show a cause of ac- 
tion for limitation of liability inider United States law, and the practice of 
thls court; (2) that the pétition shows on its fjice that the acts by reason 
of which and for wliich It claims limitation of liability took place on board 
a British registered vessel on the hijçh seas, and not wlthin the territorial 
waters of any slate or country, and therefore the law of Great Britaln with 
référence to limitation of liability, if any, would apply, and not that of the 
United States. 

The exceptions filed by Anderson, although somevvhat more de- 
tailed, are substantially to the same effect. 

The question whether the owner of a foreign ship could claim ex- 
emption from liability under the Limited Liability Act of Mardi 3, 
1851, c. 43, § 1, 9 Stat. 635, which was substantiallv re-enacted in 
sections 4282 to 4289 of the United States Revised Statutes (U. S. 
Comp. St. 1901, pp. 2943-2945), is one which was considered early 
in the cases arising under the act. When that act was passed there 
was a substantially similar statute in force in Great Britain. The 
English courts had uniformly held that, in the case of collisions be- 
tween British and foreign vessels, or between two foreign vessels, 
neither party could take the benefit of the British act, but each was lia- 
ble without limit for négligence causing disaster at sea. The Wild 
Ranger, P. C. Lush. Adm. 553; Cope v. Doherty, 2 De Gex & J. 614; 
The Cari Johan, 3 Hag. Adm., 186; The Amalia, 1 Moore P. C, N. 
S., 471; The Zollverein, Swabey, 96; The Saxonia, Lush. Adm., 410. 
Thèse cases were ail based on the gênerai doctrine that the laws of 
Great Britain bave no extr.aterritorial effect. By the Merchants' Ship- 
ping Act of 1894, the previous statutes were repealed, and now by 
that act the owners of a ship, British or foreign, are liable for dam- 
ages in respect to loss of life or personal injury to an aggregate 
amount not exceeding £15 for each ton of the ship's tonnage, and, in 
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respect to loss or damage to vessels, goods, marchandise, or other 
things, to an aggregate amount not exceeding £8 for each ton of the 
ship's tonnage. MacLachlan's Law of Merchant Shipping (5th Ed.) p. 
129. 

The first of thèse cases under the American statute to which my 
attention has been called was the case of Dyer v. National Steam 
Navigation Co., 3 Ben. 173, 8 Fed. Cas. 204, which on appeal is gener- 
ally cited as the case of The Scotland. The facts in that case were 
that the British steamer Scotland came into collision with the Amer- 
ican ship Kate Dyer on September 8, 1866, about 180 miles off Sandy 
Hook. The Kate Dyer sank immediately. The Scotland, badly dam- 
aged, altempted to reach New York, but sank about two miles from 
Sandy Hook, at a spot where the Scotland Lightship has since been 
stationed. The suit was brought in personam by the owners of the 
Dyer against the owner of the Scotland. In that suit, among other 
défenses, the défendant pleaded that "there is no liability in personam 
against thèse respondents for said loss of the Kate Dyer." 8 Fed. 
Cas. 208. There is no référence to this défense in the opinion of 
Judge Benedict, before whom the case was tried. He decided that 
the Scotland was in fault for the collision, and rendered a judgment 
in favor of the libelants for the value of the Kate Dyer. The case 
was appealed to the United States Circuit Court, and heard before 
Judge Blatchford. In his décision he considers the défense pleaded 
of exemption from liability, and refers to the fact that the answer 
does not state whether the alleged nonexistence of liability is claimed 
under the act of March 3, 1851, or under the gênerai maritime law. 
Considering the question on the theory that the act of 1851 applied, 
Judge Blatchford says that no proceedings were instituted by the de- 
fendant to obtain an exemption from liability, and that no transf er of 
interest in the vessel and freight to a trustée had been made, that 
certain anchors, chains, rigging, etc., had been saved from the steamer, 
which were of the value of several thousand dollars, and that that 
property or its proceeds should bave been surrendered or transferred. 
if the act of 1851 was tobe availed of. He, therefore, held that, there 
having been no such surrender, and no proceedings taken by th" défend- 
ants to obtain exemption from liability, the défense could not be main- 
tained. He adds at the close of that portion of his opinion which 
deals with this question: 

"I hâve not found it necessary to détermine the question whether the act 
of 1851 applies to the owners of a foreign vessel who seek the benetlt of that 
act." 

He then considered the question whether, under the gênerai mari- 
time law, the défendant is exempt from liability, and held that, as he 
had not surrendered what was left of the vessel, such exemption could 
not be claimed under that law. An appeal was taken to the United 
States Suprême Court, but the case in that court was not decided until 
1881. Meanwhile several other cases arose, and were decided in Dis- 
trict Courts. 

In Thommessen v. Whitwill, 9 Ben. 403, Fed. Cas. No. 13,929, the 
facts were that the Norwegian bark Daphne came into collision with 
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the British steamship Great Western, about 180 miles from Sandy 
Hook, The master of the bark sued the owncr of the steamer. Judge 
Benedict held that, as the Great Western was a l'ritish steamer, ovvned 
by a subject of Great Britain. and the collision was on the high seas, 
the owner of the steamer could not claim exemption under the Ameri- 
can statute, on the ground that it had no extraterritorial force. He 
was of the opinion, however, that it could claim exemption under the 
gênerai maritime Jaw, but that the wreck having been sold at public 
auction and delivered to other parties, the défendant must, by the gên- 
erai maritime law, be held to hâve intentionally waived his right to 
claim exemption. He, therefore, having held the steamship in fault 
for the collision, gave judgment for the libelant for the amount of the 
damage. The same view substantially was expressed by Judge Bene- 
dict in the case of Churchill v. The Ship British America, 9 Ben. 516, 
Fed. Cas. No. 2,715, while in the case of The John Bramall, 10 Ben. 
495, Fed. Cas. No. 7,334, decided in June, 1879, a case in which a 
British ship stranded on the coast of the United States, he held that 
the owner could take advantage of the American statute because the 
loss occurred within the territorial limits of the United States. In 
Levison v. Oceanic Steam Navigation Co., 15 Fed. Cas. 422, decided 
in January, 1876, the facts, which are fully stated in Marckwald v. O. 
S. N. Co., 11 Hun (N. Y.) 462, were that the British steamer Atlantic 
was wrecked ofï the coast of Nova Scotia. Limitation proceedings 
were brought by the owner in the United States District Court for the 
Southern District of New York, and resulted in a final decree limiting 
the liability of the owner, no question having been raised as to the 
nationality of the steamer. Subsequently a suit was brought by Levi- 
son, a passenger, against the company in the Circuit Court for the 
Southern District of New York, and the défendant pleaded in bar the 
final decree in the limitation proceedings. Judge Shipman held that 
the decree was a bar, and that the United States statute limiting the 
liability of shipowners was not in tenus confined to American vessels, 
but was the adoption of a gênerai maritime principle applicable to the 
owners of foreign, as well as American, vessels. 

In this condition of the authorities, the appeal in the case of Dyer v. 
National Steam Navigation Co.. reported under the title of The Scot- 
land, 105 U. S. 24, 26 L. Ed. 1001, was decided in the Suprême Court 
during the term of October, 1881. In that case the décision of the 
Circuit Court was substantially reversed. The court held that the rule 
of the gênerai maritime law of Europe was not received as law in 
England or in this country until made so by statute, and that, while 
the rule adopted by the statute was substantially the same as the rule 
of the gênerai maritime law, its efficacy as a rule in this country dé- 
pends wholly upon the statute, and not upon any inhérent force of the 
maritime law. In respect to the objection that the défendant did not 
give up or convey to a trustée the strippings of the wreck and the 
pending freight, the opinion states that the law contains two distinct 
and independent provisions on the subject, one that the shipowners 
shall be liable only to the value of the ship and freight, and the other 
that they may be discharged altogether by surrendering the ship and 
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ireight; that if they fail to avail themselves of the latter proceeding, 
they are still entitled to the benefit of the former kind of rehef ; that 
therefore the défense pleaded below of exemption from Hability ap- 
plied if the act applied to foreign ships. Upon that question Judge 
Bradley, in the opinion, says : 

"In admiuistering justice between parties It is essential to know by v.hat 
law, or code, or systein of laws, their mutual rights are to be determined. 
When they arise in a particular conntry or state, tbey are generally to be de- 
termined by the lawx of that state. Those laws pervade ail transaotions 
whieh talie place where they prevall, and give tliem their color and légal ef- 
fect. Ilence, if a collision should occiir in Bi-itish waters, at least between 
British ships, and the injured party should seek relief in our courts, we would 
adniiuister justice according to the British law, so far as the rights and lia- 
billties of the parties were eoncerned, provided it were shown what that law 
was. If not shown, we would apply our own Uiw to the case. In the French 
or Dutch tribunals they would do the same. But, If a collision occurs on the 
high seas, where the law of no particular state has exclusive force, but ail 
are equal, any forum called upon to settle the rights of the parties would 
prima facie détermine them by its own law as presuniptlvely expressing the 
rules of justice ; but if the contesting vessels belonged to the same foreign 
nation, the court would assume that they were subject to the law of their na- 
tion carried uiider their counnon tlag, and would détermine the controversy 
accordingly. If they belonged to différent nations, having différent laws, 
since it would be unjust to apply the laws of either to the exclusion of the 
other, the law of the forum — that is, the maritime law as received and prac- 
tised therein — would properly furnish the rule of décision." 105 U. S. 29, 30. 
20 L. Ed. 1001. 

The Suprême Court accordingly held that, as that was a case of a 
colhsion between a British steamship and an American ship, the Amer- 
ican statute furnished a défense to the owner of the Scotland to the 
extent of limiting its habihty to the value of the remuants of the ship 
and the pending freight. A référence was ordered to détermine such 
value. Upon that référence the libelant claimed that, in addition to the 
value of the remuants of the ship and the pending freight, they were 
entitled to the amount of the insurance coUected by the owner of the 
Scotland. Upon that question the case came again before the Suprême 
Court (118 U. S. 507, 6 Sup. Ct. 1174, 30 U Ed. 153), and the court 
affirmed the décision of the Circuit Court below to the effect that in- 
surance money should not be included in Computing the value of the 
vessel. 

In The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152, 
decided in 1885, a case in which the Norwegian bark Luna and the 
Belgian steamship Belgenland came into collision, the answer con- 
tained an exception to the jurisdiction, on the ground that the collision 
took place between foreign vessels on the high seas. Judge Bradley, in 
the opinion, in substance restated the doctrine of the Scotland, stating 
that the gênerai rule required the application to such cases of the 
gênerai maritime law as embodied in the American statute, but with 
certain qualifications, one of which was : 

"That if the maritime law, as administered by both nations to .which the 
resjjective ships belong, be the same lu both in respect to any matter of Ha- 
bility or obligation, such law, if shown to the co>u't, should be followed in that 
matter in respect to which they so agrée, though it differ from the maritime 
law as nnderstood in the conntry of the forum ; for, as resi)ects the parties 
eoncerned, it is the maritime law whicli they mutually acknowledge. The 
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Scotland. 105 T. S. 24, 31 [26 L. Ed. 1001]." 114 U. S. page 370, 5 Sup. Ct. 
page 867, 29 L. Ed. 152. 

In 1885 the appeal in the case of Thommessen v. Whitwill, reported 
in the Suprême Court under the title of The Great Western, 118 U. 
S. 520, 6 Sup. Ct. 1172, 30 L. Ed. 156, was decided. In that case the 
judgment of the Circuit Court, which had reversed the décision of 
Judge Benedict in the District Court, on the authority of the décision 
of the Suprême Court in the case of The Scotland, was afifirmed. 

In the case of La Bourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 52 L. 
Ed. 973, arising out of a colHsion between the French steamer La 
Bourgogne and the British ship Cromartyshire, about 60 miles ofï 
Sable Island, limitation was allowed, but Judge White, in the opinion, 
cites with approval from the opinion of Judge Bradley in the case o£ 
The Scotland, including his statement that : 

"If tbe contestiiig vessels beloug to the saine foreigu nation tlie court would 
assume that they were subject to the law of their nation carried under their 
comnion flag, aud would détermine the controversy aceordingly." 

Varions cases since the décision in the case of The Scotland hâve 
occurred in which the owners of foreign vessels injured by collision 
upon the high seas hâve obtained the benefit of the American statute 
limiting the liability of shipowners. Thèse cases are In re Léonard (D. 
C.) 14 Fed. 53; The Thingvalla (D. C.) 42 Fed. 331 ; Id., 48 Fed. 764, 
1 C. C. A. 87; The State of A/lrginia (D. C.) 60 Fed. 1018; The 
Strathdon (D. C.) 89 Fed. 374; The Norge (D. C.) 156 Fed. 845. Of 
thèse cases. In re Léonard was the case of a collision between the 
American schooner Job M. Léonard and the British steamship Aragon, 
on the high seas, about 15 miles south of Long Island. Judge Brown 
held that that case was governed by the then recently decided case of 
The Scotland, and allowed a limitation of liability under the Ameri- 
can statute. The case of The Thingvalla arose from a collision on 
the high seas not far from Sable Island, between two Danish steam- 
ships. The proceeding was in the form of a pétition by the owners of 
the Thingvalla for limitation of liability. The court held that the 
Thingvalla was free from fault in the collision, and that the petition- 
ers were therefore not subject to any liability. No question appears 
to bave been raised in the case, either in the District Court (42 Fed. 
331), or on appeal in the Circuit Court (48 Fed. 764, 1 C. C. A. 87), 
whether the law fixing the liability should be the law of Denmark or 
of this country. The Danish law of limited liability is apparently the 
same in substance as our own (Danschewski v. Larsson, 3 Revue Int. 
du Droit Marit. 348 ; Thommessen v. Whitwill, 9 Ben. 403, Fed. Cas. 
No. 13,929), and that may hâve been the reason why the point was 
not raised. 

In the case of The State of Virginia (D. C.) 60 Fed. 1018, the Brit- 
ish steamship State of Virginia, owned by a British corporation, 
stranded on Sable Island on a voyage from New York to Glasgow, and 
was wrecked. There obviously can be no distinction in principle be- 
tween the case of damage arising from a collision between two ships 
of the same country and from a ship being wrecked on the coast of the 
country to which she belongs. The owners filed a pétition for limita- 
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tion of liability, and Judge Benedict held that they were entitled to 
such exemption. The opinion was very short. He cited no authori- 
ties, and, after stating the facts, closed his opinion as follows : 

"My oiiiiilon is that the extent of the liability of the shipowner, in a case 
lilie this, is deterniined by the statutes of the United States, aud not by the 
statutes of Great Britain." 

In view of the reversai, in the cases of The Scotland and The Great 
Western, of the earUer décisions of Judge Benedict, it seems to me a 
fair inference that in deciding the case of The State of Virginia, 
Judge Benedict probably either overlooked the quahfication of the 
gênerai rule stated in the case of The Scotland, or was led by those 
décisions either to change his own opinion, or to conclude that the 
law would ultimately be determined in favor of the right of any 
foreign shipowner to limit his liability under the American statute in 
ail cases. 

In The Strathdon (D. C.) 89 Fed. 374, the owners of the British 
steamer Strathdon petitioned for a limitation of their liability for 
claims growing out of injuries to the cargo from a fire which occurred 
in the Suez Canal on a voyage from Java to New York. The sub- 
stantial questions argued were whether the fire was caused by the de- 
sign or neglect of the shipowners within the meaning of section 4282 
of the United States Revised Statutes, exempting shipowners from 
liabilty for loss or damage to merchandise by a fire unless it be caused 
by their design or neglect. No point seems to bave been taken in 
that case on the question whether the owner of the vessel was entitled 
to an exemption from liability by reason of the fact that the ship was 
a British vessel. 

In the case of The Norge (D. C.) 156 Fed. 845, a Danish steamship 
was lost on the high seas through striking a derelict or unknown 
obstruction under the water. The owner filed a pétition for limita- 
tion of liability, but contested ail claims filed against the steamer, 
and was held not to be responsible for such claims. Judge Adams 
held that it was not necessary to consider the question whether there 
were spécial exemptions from liability under the law of Denmark, as 
the law of the Norge's flag, on the ground that there was no liability. 

In addition to thèse cases in which a direct proceeding for the 
limitation of liability bas been had, there are other cases which bave 
occurred since the décision of the case of The Scotland, but which 
are instructive as bearing on the gênerai rule that the laws of no 
country bave any extraterritorial efïect. In The Lamington (D. C.) 
&7 Fed. 752, a Norwegian seaman who had shipped on the British 
ship Lamington was injured, while attempting to furl a sail, by the 
breaking of a rope, which caused him to fall to the deck. The court 
held that the gênerai rule appHed that the liability for a tort was de- 
termined by the law of the place where the tort was committed ; that 
a British steamer constituted a part of Great Britain; that the lia- 
bility for négligence resulting in injury to the libelant was a tort gov- 
erned by the law of Great Britain ; and that the law of Great Britain 
did not create a maritime lien on a vessel, or confer a right of action 
in rem, for a tort negligently committed upon a seaman. The court 
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therefore dismissed the libel on the ground that the claîm must be de- 
termined by tbe laws of the couiitry to which the vessel belonged, 
although by the law of this country such a claim is held to give a 
maritime lien enforceable against the ship. 

In The Eagle Point, 142 Fed. 453, 7Z C. C. A. 569, two British 
steamers, the Eagle Point and the Biela, came into collision on the 
high seas. Each was at fault. The Biela and her cargo were totally 
lost. The Biela's cargo owners sued the Eagle Point in Philadelphia. 
Under the British law, in the case of a collision in which both vcssels 
are at fault, the cargo owner injiired can recover 50 per cent, of the 
damage from each party. Under the rule in the United States, the 
party damaged can recover the full amount of the damage from ei- 
ther vessel, upon the theory that they are joint tort-feasors. In that 
case the District Court awarded a full recovery under the American 
law against the Eagle Point for the amount of the damage to the 
cargo owners, but on appeal to the Circuit Court of Appeals this 
judgment was reversed, on the ground that the British law, under 
which a person suffering damage from a collision caused by the fault 
of two vessels was entitled to recover from each vessel only a half 
of his loss, applied. 

From this review of the cases, I think that it certainly cannot be 
claimed that the right of the owner of the Titanic to limit its liability 
under the United States law is free from doubt. The case of The 
State of Virginia (D. C.) 60 Fed. 1018, is indeed a direct décision 
in favor of the petitioner. Ail the other cases, since the décision in 
the case of The Scotland, in which the owners of a foreign vessel 
injured on the high seas hâve been permitted to obtain a limitation 
of liability, are either cases in which the collision was between vessels 
of différent countries, when limitation was authorized by the case 
of The Scotland, or are cases in which no question was raised as to 
the right to obtain limitation under the United States statute, either 
because the rule of liability of the country to which the vessel be- 
longed was the same as that of this country, or because the case was 
decided by the court upon other grounds, and the question not raised 
in the case. The décision in the case of The State of Virginia is, in 
my opinion, not only in conflict with the rule stated in The Scotland, 
but is entitled to less weight on the merits than the décisions in the 
cases of The Lamington and of The Eagle Point. But if thèse déci- 
sions of courts of first instance are to be regarded as simply conflict- 
ing, the fact remains that the rule laid down in The Scotland, and re- 
stated by Judge Blatchford in the décision in the Circuit Court in The 
Great Western, and by Judge Bradley in The Belgenland, to the ef- 
fect that when a collision occurs between two vessels of the same 
nation the question of their liability will be determined by the law 
of the country to which they belong, bas never been retracted or modi- 
fied by the Suprême Court, and still stands as the rule of that court. 
In this case the collision was between the Titanic and an iceberg, but 
I can see no reason for a différent application of the rule in a case 
where a vessel is injured by collision with some floating object be- 
longing to no country, or where a vessel founders on the high seas 
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without any appréciable cause, than in the case of injuries occasioned 
by the collision of two vessels of the same nation. The Titanic was 
a British ship. Her sole owner was a British company. She was 
sailing on her maiden voyage. She never had been within the terri- 
torial limits of the United States, and the question what law governs 
the liability of her owner seems to me, under the circumstances of 
the case, to be precisely the same question as would exist if she had 
sunk from collision with another British steamer. 

[1] The petitioner claims that the rule of liability in this case is 
governed by the lex fori, because the statute limiting the liability of 
shipowners pertains to the remedy and is analogous to ordinary stat- 
utes of limitations. It is well settled that the law of the forum gov- 
erns ail questions pertaining to the remedy, such as questions of pro- 
cédure and practice, under which are included questions arising un- 
der the statutes of limitation, but I can see no analogy between an 
ordinary statute of limitation and this statute limiting the liability of 
shipowners. Ordinary statutes of limitations provide that after a 
certain number of years or a certain period of time a party cannot 
sue. It does net affect the validity of the claim. A person having 
a claim secured by collatéral can enforce the lien for the collatéral 
after a direct suit upon the claim has been barred by the statute of 
limitations. But the statute limiting the liabilities of shipowners is 
a statute which afïects a right. It limits the liability of a shipowner 
to the value of the ship and pending freight. It is not a limitation 
which arises after a certai'-. laose of time, but it exists from the out- 
set. It seems to me like th? tiatute fixing the amount of liability for 
injuries causing death. At common law no civil damages could be 
recovered for négligence causing death. Originally in this state $5,- 
000 was authorized to be recovered, and no more. That was subse- 
quently modified by a constitutional provision so as to authorize a 
recovery for any amount a jury might see fit to give. Can such a 
statute or constitutional provision be construed to relate to a remedy? 
It seems to me that it confers an absolute légal right, and imposes an 
absolute légal liability. 

Counsel for the petitioner argues that the décisions holding that the 
Harter act applies to foreign vessels carrying goods to or from a port 
of the United States (The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. 
Ed. 241 ; The Chattahooche, 173 U. S. 540, 19 Sup. Ct. 491, 43 U. Ed. 
801) are authorities which by analogy are applicable to the construction 
of the statutes limiting the liability of shipowners. This argument 
seem.s at first view plausible, but I think, upon considération, that it is 
fallacious. In the first place, the third section of the Harter act ap- 
plies only to vessels transporting merchandise or property to or from 
any port in the United States. It obviously would not apply to a 
suit based upon any shipment of goods on a voyage which was not to 
or from any port in the United States. Before the act was passed it 
had been established by the English authorities that a common carrier 
could exempt itself from liability for négligence by contract, with the 
resuit that the bills of lading given usualîy contained such exemptions. 
The courts of this country had held that a common carrier could not 
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exempt itself from liability for négligence, and that any contract to 
(hat effect was void. Theavowed object of the Harter act (Act Feb. 
13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), as 
shown in the debates in Congress upon its passage, which are fully 
referred to in the thorough brief of Mr. Betts, was to make the law 
governing the HabiHty of American shipowners substantially, or to a 
considérable extent, similar to that existing in favor of British ship- 
owners. There certainly can be no presumption that the object of 
Congress in passing the Harter act, or the act limiting the liability of 
shipowners, was to favor British shipowners. The avowed object of 
the législation in both cases was to favor American shipowners, and to 
develop the American mercantile marine. Moreover, in my opinion, 
the proper construction of the language used in the third section of 
the Harter act is that it imposed a restriction upon the power of the 
courts in such cases. It provided that, if the owner of any vessel 
transporting merchandise or property to or from any port in the Unit- 
ed States shall exercise due diligence to make the vessel seaworthy, 
neither the vessel, her owner, agent', or charterer shall become or be 
held responsible for damages resulting from errors in navigation. The 
governmental instrumentality which holds persons responsible is the 
courts. I think that the expression in the third section of the act, 
"vessel owners shall not be held responsible," imposes a prohibition 
upon the courts, in any case which comes before them, from holding 
vessel owners responsible to a greater extent than is provided in the 
statute. On the other hand, there is no spécifie language in the statute 
limiting the liability of shipowners niaking it applicable to foreign 
ships. The language is simply "any owner of any vessel." This 
language, ordinarily employed, might be held to mean any owner of 
any vessel of any nation, but by the gênerai rule of international law 
the laws of no country hâve any extraterritorial efifect. There is a 
légal presumption that mère gênerai expressions in statutes which 
might include ail mankind are restricted to the subjects of the govern- 
ment which enacts the law. I hâve no doubt that the United States 
might provide that the liability of the owner of any ship belonging to 
any country in the world should be limited, in any suits brought in 
this country, to the extent provided in the American statute, and that 
the owners of any such ships could take proceedings in the courts of 
this country to limit their liability, which proceedings would be binding 
upon the citizens and courts of this country. But the question in this 
case is whether the language used in the statute limiting the liabilities 
of shipowners is sufficient to accomplish that resuit. 

In the case of American Banana Co. v. United Fruit Co., 213 U. 
S. 347, 29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047, suit was 
brought under the Sherman act to recover threefold damages under 
that act. The facts alleged in the complaint were, in substance, that 
the défendant had deprived the plaintifï of the use of a plantation and 
railway, and had monopolized trade, by certain proceedings in Costa 
Rica. The court held that a statute will, as a gênerai rule, be con- 
strued as intended to be confîned in its opération and effect to the 
territorial limits within the jurisdiction of the lawmaker, and words of 
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universal scope will be construed as meaning only those subject to the 
législation, and that the prohibitions of the Sherman act do net extend 
to acts donc in foreign countries, even though donc by citizens of the 
United States and injuriously affecting other citizens of the United 
States. Judge Holmes, in the opinion, after stating the f acts, says : 

"It Is obvious that, however stated, the plaintlfï's case dépends on several 
rather startllng propositions. In the first place, the acts causing the damage 
were done, so far as appears, outside the jurisdiction of the L'nited States 
and within that of other states. It is surprlsing to hear it argiied that they 
were governed by the act of Congress. * » * The foregoing considérations 
would lead in case of doubt to a coiistrnction of any statute as intended to 
be conflned in its opération and effect to the territorial llmits over which the 
lawmaker bas gênerai and legitlmate power. 'Ail législation is prima facie 
territorial.' Ex parte Blain, In re Sawers, 12 Ch. Div. 522, 528 ; State v. 
Carter, 27 N. J. Law (,3 Dutch.) 499 ; People v. Merrill, 2 Parker, Cr. R. [N. Y. I 
590, 596. Words having universal scope, such as 'every contract in restraint 
of trade,' 'every person wbo shall monopolise,' etc., will be taken, as a matter 
of course, to mean only every one subject to such législation, not ail that the 
legislator subsequently may be able to catch. In the case of the présent stat- 
ute the iniprobability of the United States attempting to make acts done in 
l'anama or Costa Itica criminal is obvious, yet the law begins by makiug crim- 
lual the acts for which It glves a right to sue. We tbink it entirely plalu 
that what the défendant did in Panama or Costa Rica is not wlthlu the scope 
of the statute so far as the présent suit is côncerned." 

Counsel for the petitioner urges that the question raised by thèse 
exceptions should more properly be left to be determined after évi- 
dence is taken upon the final hearing. That course is frequently préf- 
érable where there is any doubt about the controlling facts in re- 
spect to which évidence should be taken. But the essential facts nec- 
essary to raise the question involved in thèse exceptions appear up- 
on the face of the pétition, and are entirely uncontradicted. The 
Titanic was a British ship, owned by a British company, which foun- 
dered in mid-ocean from collision with an iceberg. Those facts are 
ail that are necessary to raise the fundamental question whether her 
owners can obtain exemption from liability by virtue of an American 
law. The point can be decided upon thèse exceptions, and can be 
taken up on appeal and decided upon a brief record, whereas prob- 
ably a number of months, and possibly years, would be occupied in 
taking the évidence in this case, causing great labor, expense, and de- 
lay. I think the question should be decided at the outset. 

[2] It is settled under the décisions that any exemption from lia- 
bility in this country must dépend upon the provisions of the Ameri- 
can statutes, and not upon any gênerai provisions of. maritime law. 
Indeed, the rule exempting shipowners from liability on surrender of 
the ship and f reight does not seem to hâve ever been universally adopt- 
ed throughout Europe. It is stated as a rule of maritime law in the 
Consolato del Mare, the code which is the leading authority on the 
ancient admiralty law of the countries bordering on the Mediterra- 
nean. But there is no référence to such a rule in the laws of Oleron, 
or of Wisbuy, or of the Hanse towns, which were the maritime codes 
followed in the northern parts of Europe. No such rule was ever rec- 
ognized in the English courts, either of admiralty or common law, uhtil 
the act of 1813 (St. 53 Geo. III, c. 159), which adopted the rule by 
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statute ; and it is now well settled that no such rule was ever in force 
in this countiy until the act of 1851. The Scotland, 105 U. S. 28, 26 
L. Ed. 1001 ; The Great Western, 118 U. S. 534, 6 Sup. Ct. 1172, 30 
L. Ed. 156; The Main, 152 U. S. 126, 14 Snp. Ct. 486, 38 L. Ed. 381 ; 
La Bourgogne, 210 U. S. 116, 28 Sup. Ct. 664, 52 h. Ed. 973. The 
simple question, therefore, is as tO' the effect of the statute. 

[3] Laying out of view the authorities in the case, it seems to me 
that three great fundamental principles of law relied on are décisive. 
The rule that the law of no nation has any extraterritorial effect is 
universal. The rule that a shfp on the high seas is a part of the coun- 
try to which she belongs is universal. The rule that liability for a 
tort is governed by the lex loci delicti is universal. If the owners of 
the Titanic under thèse circumstances can obtain a Hmitation of their 
liability in this court, they could hâve obtained it if she had foundered 
in the harbor of Southampton, immediately after she started on her 
voyage, and while still undoubtedly within the territorial jurisdiction 
of England. If they are entitled to limitation of liability in this coun- 
try, they are entitled to limit their liability in ail countries, according to 
the law of each country in which the proceeding is brought. There 
were undoubtedly upon the Titanic citizens of many countries, and 
property belonging to citizens of many countries. Is the liability of 
the owner of the Titanic to be determined by the laws of each country 
in which suits happen to be brought, no matter how much those laws 
differ? Is one claim to be determined by the law of France, if the 
suit is brought in France, and others by the law of Germany, or Italy, 
or Brazil, or Japan, merely because the suits are brought there? It 
seems to me that such results could not hâve been within the inten- 
tion of Congress in passing the statute, and that the rule laid down 
by the Suprême Court in the case of The Scotland, that when a col- 
lision occurs on the high seas between two vessels of the same coun- 
try, the liability of their owners is to be determined by the law of 
the country to which the vessel belongs, applies in this case. 

The exceptions are sustained, and the pétition dismissed. 

Additional Opinion. 

HOLT, District Judge. The direction, at the end of the opinion 
filed, that the pétition be dismissed, of course, can only apply to th.e 
exceptants Mellor and Anderson. Those parties who do not wish the 
pétition dismissed are entitled to be heard, and to assert their daims 
by any proceedings under the pétition which they may be advised to 
take. I think, on considération, that the order sliould provide that the 
petitioner hâve leave to amend the pétition witliin twenty days ; that 
if no such amendment be made the pétition be dismissed as to the ex- 
ceptants Mellor and Anderson only; that if an apjjeal be taken with- 
in twenty days the injunctions shall continue until the final détermina- 
tion of the appeal; and that, if no such ap])eal be taken, the injunc- 
tions shall be vacated as to the exceptants Mellor and Anderson only. 
An order to the above effect may be presented. 
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THE TITANIC. 
(Circuit Court of Appeals, Second Circuit. November 24, 1913.) 

No. 128. 
Appeal from the District Court of the United States for the South- 
ern District of New York. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a pétition filed by 
the owner of the steamship Titanic to obtain a limitation of petitioner's 
liability, under the statutes of the United States. Upon the argument 
there arose certain questions or propositions of law, concerning which 
this court desires the instruction of the Suprême Court for its proper 
décision. 
For opinion below, see 209 Fed. 501. 

Statement of Facts. 

The facts out of which thèse questions arise are as f ollows ; The 
Titanic, a British steamship, which had sailed from Southampton, 
England, on her maiden voyage for New York, collided on the high 
seas with an iceberg, on April 14, 1912, and sank the next morning 
with the conséquent loss of the lives of a large number of the passen- 
gers and crew. The vessel, her cargo, personal effects of passengers 
and crew, mails, and everything connected with the vessel, except cer- 
tain lifeboats, became a total loss. The owner, alleging that the colli- 
sion and conséquent loss were due to inévitable accident and were 
not caused or contributed to by any négligence or fault on the part 
of the owner or of those in charge of the steamship and were occa- 
sioned and incurred without the privity or knowledge of the owner, 
filed a pétition for relief under sections 4283, 4284, and 4285, U. S. 
Revised Statutes (U. S- Comp. St. 1901, pp.' 2943, 2944), and the 
fifty-fourth and hfty-sixth Rules in Admiralty (29 Sup. Ct. xlv, xlvi). 

Prior to the filing of the pétition a number of actions to recover for 
loss of life and personal injuries resulting from the disaster had been 
instituted against petitioner, in fédéral and state courts. The persons 
who sustained loss by such collision and sinking were of many différ- 
ent nationalities ; many of them were citizens of the United States. 

A copy of the pétition is hereto annexed, marked "A." 

Two of the claimants, one a British subject, the other an American 
citizen, filed exceptions to the pétition. Copies of thèse exceptions are 
annexed marked "B" and "C." 

The District Court entered a decree dismissing the pétition as to 
thèse two exceptants, from which decree appeal was duly taken. 

A copy of the decree is hereto annexed, marked "D." 

Questions Certified. 

The questions or propositions of law upon whîch this court desires 
the instructions of the Suprême Court are: 

A. Whether in the case of a disaster upon the high seas, where (1) 
209 F.— 33 • 
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only a single vessel of British nationality is concerned and there are 
claimaiits of many différent nationalities ; and where (2) there is noth- 
ing before the court to show what, if any, is the'law of the foreign 
countïy to which the vessel belongs, touching the owner's Hability for 
such disaster, such owner cdn maintain a proceeding under sections 
4283, 4284 and 4285, U. S. Revised Statutes and the .fifty-f ourth and 
fifty-sixth Rules in Admiralty ? 

B. Whether, if in such a case it appears that the law of the foreign 
country to which the vessel belongs makes provision for the limitation 
of the vessel owner's Hability, upon terms and conditions différent from 
those prescribed in the statutes of this country, the owner of such for- 
eign vessel can maintain a proceeding in the courts of the 'United 
States, under said statutes and rules ? 

In the' event Of the answer to question B being in the affirmative : 

C. Will the courts of the United States in such proceeding enforce 
the law of the United States or of the foreign country in respect to the 
amount of such owner's Hability? 

New York, November 21st, 1913. E. HENRY LACOMBE, 

ALFRED C. COXE> 
H. G. WARD, 
Judges of the United States Circuit Court of Appeals for 
the Second Circuit Sitting in Said Cause. 



CHESAPEAKB & O. R. CO. t. McKELL. 

(Circuit Court of Appeals, Slxth Circuit. December 2, 1913.) 

No. 2357. 

1. Teial (§ 177*) — RisQTJBSTs roB Insteuctions — Effect of Mutual Requests. 

Requests by both parties for an instructed verdict do not amount to a 
withdrawal of ail questions of fact from the jury, where It appears tliàt 
such was not the Intention df a party, and that it was not so understood 
by the court. 

[Ed. Note.— For other cases, see Trial, Cent. Big. § 400; Dec. Dig. § 
177.*] 

2. Appeal and Ebror (§ 1097*) — Review — Subséquent Appeals^Scope and 

ExTENT OF Review. 

Whlle an appellate court has the abstract power upon a second review 
to reach a resuit inconsistent wlth its décision on the flrst review of the 
same case, this power is to be exercised very sparingly, and only under ex- 
traordinary conditions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358- 
4368, 4427 ; Dec. Dig. § 1097.*] 

3. Corporations (§ 390*) — Validity of Contbacts — Uitba Vires — Questions 

FOR Jury. 

Where one contracts to sell to a corporation an article which it has 
power to buy for one purpose, but has no power to buy for another, the 
criterion of the validity of the contract in a suit by the seller is twofold : 
First, did the purcbaser buy wlth a dominant unlawful purpose, and only 
for incidental use in the rlghtful way, or with a domioaiit lawful purpose, 
Intending to dévote to the unlawful use only the contingent surplus ; and, 
second, if its purpose was dominantly unlawful, was this with the knowl- 

•For other cases see same topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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eJge of the seller, or did tlie latter suppose, and hâve the riglit to sup- 
pose, that the purchaser was buylng mainly and substantially for the law- 
ful pui-pose? and the latter Inquiry is attended with the presuniption. In 
the absence of contrary évidence, that he did not know of any unlawful 
purpose ; but, where there is such contrary évidence, the question is one 
for the jury. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1572; Dec. 
Dig. § 390.*] 

4. CoNTE.^CTS (^ 323*) — Actions for Breach — Questions fob Jury. 

In an action for breacli of a contract by which défendant railroad Com- 
pany agreed to purchase at stated priées so much of the coal to be mined 
from certain land owned by the plaintifC as he should elect to sell to it, in 
which he alleged an élection to sell the entire ovitput, whereby defendant's 
obligation to take it ail became fixed, the question whether he niade an 
élection, and, if so, whether it extended to ail or only a part of the coal, 
JicUl, on the évidence, questions for the jury. 

[Ed. Note.— For other cases, see Contracts, Ceiit. Dig. §§ 1311, 1319, 1466, 
1543-1548, 1827, I8271/2 ; Dec. Dig, § 323.*] 

5. Damages (§ 218*) — Beeach of Contbact — Contract foe Sale of Coal Pro- 

duction. 

In an action by coal land owner against railroad conipany, on latter's 
contract to build railroad to the land and buy from the owner or his les- 
sees ail the coal to be mined thereon, and where it appears that the rail- 
road Company built the road, that the owner leased portions for a tonnage 
royalty under leases contemplating that the lessees would exhaust the 
coal, and the owner retained other portions which he was at liberty to 
lease or to operate himself, and it further appeared that, after taking 
sonie coal from the lessees, the railroad refused to take more, the measure 
of damages as to the leased lands was the diminution' of the présent value 
of the owners' expectant royalties through their definite or indefinite post- 
ponement in so far as such postponement was the reasonably probable re- 
suit of the defendant's refusai to take the coal as agreed, while, as to the 
lands not leased, the contract must be treated as in the nature of a de- 
velopment or operating facility — a quasi appurtenance to the land — and 
the measure of damages will bé the différence between the value of the 
unleased tract with the fuU contract in force and Its value with the rail- 
road built and the remainder of the coal-purchaslng contract repudiated. 

[Ed. Note. — For other cases, aee Damages, Cent. Dig. §§ 560-562 ; Dec. 
Dig. § 218.*] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; Howard H. Holhster, 
Judge. 

Action at law by Jean D. McKell, administratrix, against the Chesa- 
peake and Ohio Railroad Company. Judgment for plaintiff, and dé- 
fendant brings error. Reversed. 

For former opinions, see 175 -Fed. 321, 99 C. C. A. 109, 20 Ann. Cas. 
1097 ; 186 Fed. 39, 108 C. C. A. 141. 

Harraoh, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio (F. B. 
Enslow, of Huntington, W. Va., of counsel), for. plaintiff in error. 

Brown, Jackson & Knight, of Charleston, W. Va., Paxton, Warring- 
ton & Seasongood, of Cincinnati, Ohio, and Holt, Duncan & Holt, of 
Huntington, W. Va. (John H. Holt, of Huntington, W. Va., and Mur- 
ray Seas,ongood, of Cincinnati, Ohio, of counsel), for défendant in 
error. 

*For other cases see same topic & S numbsr Iq Dec. & Àm. Digs. 1907 to date, & Eep'r Indexes 
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Before KNAPPEN and DENISON, Circuit Judges, and McCALE, 
District Judge. 

DENISON, Circuit Judge. Upon the first trial of this case, judg- 
ment was entered for défendant (the railway company) upon an in- 
structed verdict. This court reversed the judgment and ordered a new 
trial. Our former opinions (on first hearing, 175 Fed. 321, 99 C. C. A. 
109, 20 Ann. Cas. 1097, on rehearing, 186 Fed. 39, 108 C. C. A. 141) 
sufficiently state the nature and history of the controversy. Upon the 
new trial thus awarded, the District Court instructed the jury that the 
making of the contract, its validity, and its breach were estabhshed as 
matter of law, and left for the considération of the jury only the 
amount of damages. The verdict fixed plaintiff's damages at $300,000, 
and défendant brings error to review the judgment entered thereon. 

[ 1 ] It is urged that, by requests f rom both plaintifï and défendant 
for instructed verdicts, the facts were submitted to the court under the 
rule of Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 h. Ed. 
654, and so that some of the errors assigned cannot now be considered ; 
but we are satisfied there was no intent by the court or by defendant's 
counsel to treat the facts as voluntarily withdrawn from the jury, and 
that what happened on the trial brings this case within the rule which 
we hâve applied in Minahan v. Grand Trunk Co., 138 Fed. 37, 42, 70 
C. C. A. 463, and in Bank v. Maines, 183 Fed. 37, 41, 105 C. C. A. 329. 

The assignments of error are very numerous, but, so far as we think 
they require considération at this time, they may ail be included in 
groups as presenting thèse questions: (1) What are the extent and 
effect of the former judgment of this court? (2) was the contract 
in suit ultra vires of the railroad company so as to defeat McKell's ac- 
tion? (3) was the contract in suit ever closed by McKell's exercise of 
his optional right to sell to the railroad ail the coal on his land ? (4) if 
there was a valid and completed contract, did its breach appear? and 
(5) if there were such contract and breach, what was the measure of 
damages ? 

1. The Former Décision. Counsel urge, in effect, that the only ques- 
tion involved upon the former review was whether there was évidence 
to go to the jury, that the only point actually decided was to afiirm the 
existence of such évidence, and that, in so far as the opinion of the 
court went further and declared the character of thé contract indicated 
by the évidence and the duration of rights created by the contract, it 
was obiter ; and they further urge that we are at liberty to and should 
re-examine the rightfulness of our former conclusions. 

[2] We find no occasion to doubt the abstract power of an appellate 
court, upon a second review, to reach a resuit inconsistent with its dé- 
cision on the first review of the same case (Messinger v. Anderson, 225 
U. S. 436, 444, 32 Sup. Ct. 739, 56 L. Ed. 1152); but this is a power 
to be exercised very sparingly, and only under extraprdinary conditions. 
The practice that such a décision be treated as the law of the case, to 
be followed by the appellate court itself as well as by the trial court, is 
most salutary, and its violation (save in rare exceptions) would intol- 
erably unsettle ail litigation. Such practice, indeed, "is necessary to 
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enable an appellate court to perform its diities satisfactoriîy and effi- 
ciently." Great Western Co. v. Burnham, 162 U. S. 339, 344, 16 Stip. 
Ct.850, 40L. Ed. 991. 

We should, then, consider just what was determined in the former 
opinion. We cannot accept the contention that everything was obiter 
which went beyond the finding that it was errer to take the case from 
the jury. In the question whether the évidence in this case tended to 
show any contract, there was properly involved the question of the 
character and extent of the contract, and what the court found upon 
the latter question constituted, in part at least, the basis for its conclu- 
sion upon the former, and became a part of the law of the case for the 
guidance of the trial court in the directed new trial. In re Sanford 
Co., 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; Jones v. Haber- 
sham, 107 U. S. 174, 179, 2 Sup. Ct. 336, 27 L. Ed. 401. 

Approaching the former opinion from this standpoint, we think it 
clear that the points decided upon this subject (and not hereinafter 
specially treated) were three : First, that tlie contract made by the 
letters was not one contingent upon the making of future contracts 
with lessees, but was complète in itself, and gave to McKell the option 
to sell to the railroad ail the coal to be mined on his land, with the 
privilège of exercising the option in installments from time to time; 
second, that the contract was not at will, but was "permanent," and 
contemplated that rights created under it might continue until ail the 
coal was exhausted (subject, doubtless, to the condition that the rights 
of élection and delivery should be exercised in a reasonable manner) ; 
and, third, that McKell's élection might be made and his rights con- 
summated, through his lessees as well as by himself directly. What- 
ever doubts any members of this court might now feel as to whether 
the nature of the contract was in ail thèse respects rightly apprehended 
in the former opinion, we know that thèse questions were then thor- 
oughly presented and thoroughly considered, and we ail agrée that 
such doubts cannot justify any présent refusai or hésitation in accepting 
and following the construction then given. 

2. Was the Contract Ultra Vires? The railroad is a Virginia and 
West Virginia corporation, subject to the laws of those states, and 
chartered only as a common carrier, without merchandizing power. 
The contract hère involved was a West Virginia contract. In 1895 
(Acts 1895, c. 16) a West Virginia statute was enacted which forbade 
railroad companies to engage in the business of buying and selling coal. 
While this statute was passed later than the making of the contract, 
yet the railroad was always an interstate carrier, and it is clear that, 
if it was in fact purchasing coal for the purpose of resale, such ship- 
ment and resale were to be outside of the state. It has been authori- 
tatively decided that interstate carriers cannot buy coal for that pur- 
pose, where the necessary effect is to substitute a dealer's profit for 
the published rate (New Haven Co. v. I. C. Com'n, 200 U. S. 361, 26 
Sup. Ct. 272, 50 L. Ed. 515), and such substitution would, we think, 
hâve been the necessary effect of this contract, considered as one of 
purchase for resale. Hence, at the time the contract was made, in 
1892, and without référence to the West Virginia statute of 1895 or 
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the Hepburn Act of June 29, 1906, c. 3591, 34 Ftat. 584 (U. S. Comp. 
St. Supp. 1911, p. 1288), the railroad conipan_y had no power to con- 
tract with McKell to buy his coal for the purpose of selHng the same 
at a profit; indeed, we do not understand that the existence of such 
a power is seriously claimed. 

[3] However, the railroad was a large user of coal for its ovvn fuel. 
It had power to buy and to contract for coal for this purpose. What 
follows ? Where one contracts to sell to a corporation which has power 
to buy for one purpose, but has no power to buy for another purpose, 
the criterion of validity in the suit of the vendor is twofold : First, 
did the vendee buy with a dominant unlawful purpose, and for only 
incidental use in the rightful way, or with a dominant lawful purpose, 
intending to dévote to the wrongful use only the contingent surplus ; 
and, second, if the vendee's purpose was dominantly unlawful, was this 
with the knowledge of the vendor, or did the latter suppose, or hâve 
the right to suppose, that the vendee was buying mainly and substan- 
tially for the rightful use? This latter inquiry would be attended with 
the presumption, in the absence of any contrary évidence, that the ven- 
dor did not know of any unlawful purpose. Miners' Co. v. Zellerbach, 
Z7 Cal. (per Sawyer, C. J.) 543, 586-588, 99 Am. Dec. 300; Colorado 
Co. v. American Co. (C. C. A. 8) 97 Fed. 843, 849, 38 C. C. A. 433 ; 
Young v. United Co. (C. C. A. 1) 198 Fed. 593, 117 C. C. A. 301. 

Both thèse questions are questions of fact, and we are satisfied that 
the présent record requires that the first, and, if that is answered in one 
way, then the second, shoiild be submitted to the jury. The theory of the 
présent case is not tliat some small amounts of coal were contracted for, 
but that the railroad company obligated itself to take nearly 100,000,- 
000 tons. True, deliveries were indefinite, and were, doubtless, subject 
to considérations of what would be reasonable, but if the contract de- 
clared upori was ever closed by McKell's élection to sell, both parties 
had in mind the entire amount, and the inquiry as to the railroad's pur- 
pose in buying and McKell's knowledge of that purpose, must be ap- 
proached from this standpoint. There was évidence, given or ofïered, 
tending to show that the railroad was notoriously buying and selling 
coal on a great scale; that its fuel needs, as existing in 1892, upon the 
divisions most naturally supplied from this région, could hâve been 
met for 300 years by the quantity contracted for, while even its total 
uses, in 1909, after a development perhaps beyond any one's contem- 
plation in 1892, would hâve been covered for more than 50 years ; that 
the contract price was higher than it was then paying for its fuel ; and 
that McKell's business situation and expérience were such as to support 
an inference that he must hâve knowh the railroad was buying for ship- 
ment and sale. Further, the letters and testimony tend to show that 
the coal about which he and the railroad président were correspond- 
ing, was, by both of them, expected to be sold in a compétitive market. 
On the contrary, inference and testimony to the effect that McKell had 
no knowledge of an intended unlawful use are not wanting. 

On the whole record we hâve no doubt that the défendant was en- 
titled to go to the jury upon the propositions that it bought this coal 
for the main purpose of shipment and resale, and that McKell was 
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diargcable with full knowledge of such purpose, and that, if the jury, 
found with défendant on thèse propositions, there could be no recovery. 

The former opinion does not cover this point. It décides only, and 
\ve think it was intended only to say, that, upon the then existing rec- 
ord, the défense of ultra vires was not so made out that it would, as 
matter of law, defeat the action ; but whether there was évidence tend- 
ing to show the unlawful purpose and McKell's participation was nei- 
ther involved nor discussed. 

[4] 3. Election. Plaintifï declared upon a contract which obligated 
the railroad company to buy ail the coal which, f rom time to time there- 
after, McKell should elect to sell, foUowed by his élection to sell there- 
under ail his coal. Under this déclaration, and under the theory on 
which the case was twice tried, McKell's right to recover depended up- 
on the due exercise of his élection to sell ail the coal. Upon the first 
trial, plaintifï made an offer to prove such complète élection, but he 
was not permitted to make the proof. The case, therefore, necessarily 
came into this court on a record implying that the élection had been 
made, and its considération hère was upon that basis. This was not 
only the necessary implication from the record, but it was expressly 
mentioned in the opinion, and everything said in the opinion is upon 
the declared hypothesis that the plaintifï would be able to show, and 
for the purposes of that discussion must be considered as having shown, 
a complète élection. The question whether the facts which did appear 
by proof, and not merely by ofïer, made out, of themselves, as matter 
of law, the necessary élection, was not before the court, and we think 
was not intended to be decided. Whatever is said that may seem to 
hâve that color is only by way of argument in demonstrating that there 
was a case for the jury, and cannot hâve the force of a décision. So 
it becomes necessary for us to examine the question, as an open one, 
whether the évidence on this trial showed such élection so clearly and 
so conclusively as to justify the instruction given. 

To comprehend clearly the issue of élection, some ségrégation seems 
necessary, first, broadly, as to the lands involved. The 23,000-acre tract 
was underlaid with two seams of coal — the Sewell and the Fire Creek 
seams — but not completely by each, so that the Sewell seam existed 
under only about 11,500 acres. The déclaration charges the contract 
and the élection as to ail the coal. Testimony was received concerning 
the diminished value per acre of the 23,000-acre tract by reason of the 
breach; but counsel now agrée that only the 11,500 acres underlaid 
with the Sewell seam were in fact involved. If so, this testimony was 
improperly received. So, also, we do not observe any évidences of 
gênerai élection to sell coal which do not apply to both seams as well as 
to one, or which cover either if they do not cover both. We do not 
understand how this confusion arose, but it is not necessary to pur- 
sue the subject, for we may assume that it will be cleared up on another 
trial. 

Then we find that the coal lands containing the Sewell seam require 
division into two groups : Those which were at the time of the breach 
covered by leasing contracts and those not so covered. Within the first 
two years, and before there was a final breach, McKell had leased four 
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subtracts to fonr lessees on a fixed tonnage royalty, and three'of thèse 
lessees had made individual sale contracts with the railroad. Thèse 
three leases contaiu about 2,400 acres ; the fourth lease covered 600 
acres ; a total of 3,000 acres. Each of thèse leases was for 25 years, 
and indicates that both parties thought this period reasonably sufficient 
to exhaust the coal in the leased preniises; none contained aiiy restric- 
tion on the lessees' right to sell the coal to any one. The three con- 
tracts by the lessees with the railroad are similar to each other in 
terms, are for a 10-year period only, and obligate the lessee to sell and 
the railroad to take a yearly amount. They clearly leave the lessees 
at liberty to sell on the gênerai market ail their annual product beyond 
the stated amount, and ail their product after 10 years. The total ton- 
nage so sold to the railroad, on this 2,400 acres, could not exceed 
6,000,000 tons, which would exhaust the coal on not more than 1,000 
acres. ^ We cannot see that thèse leases or contracts, standing by 
themselves, tend to show an élection' by McKell to sell to the railroad 
any more than the total stipulated tonnage for the 10-year period. 

Whether there still remained for McKell's benefit an open right of 
élection to sell to the railroad, through thèse lessees, ail the remaining 
coal on the leased premises, beyond the 6,000,000 tons sold, such right 
to be exercised within some reasonable limits of time and conditions, 
or whether the leases or sales contracts, or both, were necessarily in- 
consistent with such f urther open right, or whether the three sales con- 
tracts were made and taken by ail parties as, pro tanto, satisfaction of, 
and substitution for, the open contract— thèse queries we need not con- 
sider. We now décide only that the four leases and the three sales 
contracts did constitute an élection by McKell to sell the coal on 1,000 
acres, but did not, of themselves, amount to an offer or élection to 
sell the coal on the remaining 2,000 acres of the leased lands. 

As to the coal on the remaining 8,500 acres of the Sewell seam, or 
the remaining coal on the 3,000 acres, we find nowhere any clear and 
certain élection to sell. If the railroad arbitrarily refused to makc 
contracts with the lessees for ail their coal, and wrongfully held thèse 
purchase contracts down to the specified 6,000,000 tons, such conduct 
might hâve been a breacli of the existing open contract, but it could not 
hâve been the élection by McKell to sell the remainder. To say that 
such refusai (if there was a refusai) was wrongful assumes that there 
had been a prior élection to sell the whole ; it cannot, at the sanie time, 
close the contract and be the breach. McKell wrote a letter on April 
20, 1893, before any one of the four leases was made, in which he says 
that he will "refuse leases to any not willing to contract to railroad." 
In view of his almost contemporaneous conduct in giving those leases 
which he did make, this language is not necessarily to be interpreted 
as pledging him not to lease except to those who would sell to the rail- 
roads their entire output. Still less does it fix his conclusion not him- 
self to sell in the gênerai market any coal that might not be covered 
lyy lease. His counsel also seek to make out the requisite élection by 
notices given and offers made by him in 1901, six years after the al- 

1 This estimatc, aiid our otlier récitals of acreage or tonnage, are intended 
as illustra tivfi — not necessarily as accurate. 
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leged breach and while his daim was in the attorneys' hands for pros- 
«cution ; but, giving to thèse things their face value, they do not ex- 
pressly déclare a présent intention, nor recite a past conclusion to fix 
upon ail the coal on ail his land a status as "sold to the railroad." The 
question may be clearer, if seen from the other side. If McKell had 
elected to sell ail the coal to the railroad under the contract which gave 
him that right, then the status of the coal was fixed (at least for the 
time being), and while the situation so remained, McKell would hâve 
no right ta sell any of it to any one else. If he had made such a sale, 
the railroad could hâve brought an action against him, and in such ac- 
tion it would be entitled to an instruction in its favor on the same évi- 
dence which would entitle McKell to the corresponding instruction in 
the présent, converse case. We are satisfied that neither the items of 
évidence to which we hâve referred nor others argued in the brief s, nor 
ail together, would bave entitled the railroad, in the supposed action, 
or did entitle McKell in this action, to an instruction that, as matter 
of law, his élection to sell ail the coal was established. 

Counsel for the railroad go further and argue that none of this évi- 
dence has any law fui tendency to establish the élection in controversy. 
We do not think it advisable to détermine this, both because the point 
has not been f uUy argued upon the other side, and because the record 
upon a new trial may not be the same. Nor is it necessary to consider 
what the situation will be if it may eventually turn out that McKell 
had elected to sell a part but not ail of the coal. In such case, it might 
be thought that, as to part of the coal there had been a closed contract 
of sale, a breach by not taking as agreed and damages appropriate to 
that situation, while, as to the remainder of the coal there had been 
only an open contract to take what might thereafter be ofïered, an an- 
ticipatory breach and damages naturally flowing therefrom. In such 
event, some amendment of the pleadings would seem necessary, and 
might or might not be proper to permit. We intend to express no 
opinion on thèse subjects, but only to make clear that any such rights 
cannot be worked out at this time on this record. 

4. Breach. In observing whether the undisputed facts constituted 
a breach of the contract so as to justify the instruction to that effect 
which was given, we must keep in mind the contract involved. Upon 
the theory on which the case was prepared and submitted, viz., that the 
open contract had been closed by McKell's complète élection to sell ail 
the coal, whereby the obligation of the railroad company had become 
fixed to take ail the coal as it should thereafter be reasonably ofïered 
for delivery — upon this theory, we think the breach did appear without 
doubt. After making sale contracts with three lessees, the railroad 
company announced that it would make such a contract with one more 
lessee only, and it thereafter consistently refused to receive more coal, 
and wholly denied its obligation under this theory of the contract. 

The alleged failure of the railroad to furnish cars to the various 
lessees was much discussed in the court below, and défendant was re- 
fused permission to show that it had a reasonable supply of coal cars, 
and that it had distributed them without discrimination among its 
shippers, including the lessees. This refusai is alleged as error. On 
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the other hand, such f ailure is said to be a breach of the contract. The 
whole subject seems to us practically immaterial. We agrée with the 
court below that if this coatract is to be treated as one for the pur- 
chase by the railroad company of its fuel coal, it iraplied the h'ability 
to furnish cars, and that the railroad's failure to provide cars to take 
away the fuel vvhich it had bought and agreed to take when offered 
would be a breach of such contract, and that the full performance of 
defendant's duties as a common carrier in impartiahy distributing a fair 
supply of cars would be no answer to the breach; but the complète 
breach already existed, the railroad company continued to refuse to 
take any coal, and denied its liability to do so (beyond the supposed 
6,000,000 tons). It never claimed the right or sought an opportunity 
to reconsider this conclusion and to change its position. In this situa- 
tion, évidence of the car refusais adds nothing to plaintift's case. 

If this trial had been, or a subséquent trial should be, upon the 
other theory heretofore suggested, viz., that as to part of the lands, 
the contract remained open, and it was the duty of the railroad com- 
pany from time to tinie, either to buy coal or furnish the agreed fa- 
cilities for shipment as the shippers might, from time to time, elect, then 
the contract obligation apparently would continue in both forms; the 
contract duty to furnish cars might extend to the coal which the ship- 
pers were compelled to send into the gênerai rnarket by the railroad's 
refusai to take, as well as to coal which the shippers elected, in the 
first instance, to ship; and the question might arise how far the con- 
tract obligation to furnish cars for gênerai shipment did or could super- 
sede defendant's obligations as a common carrier — but this line of in- 
quiry is now prématuré, 

[5] 5. Damages. The measure of damages, adopted in the court 
below, was the différence between the value of McKell's land in con- 
nection with and accompanied by a contract of this kind and the value 
of the land with the railroad, but without such contract, and the jury 
was permitted to apply this measure of damages to the entire tract, 
or, at least, to the entire 11,500 acresof the Sewell seam. The inten- 
tion of the court below was to adopt and, apply the rule of damages 
stated by this court in the case of South Memphis Land Co. v. McLean 
Hardwood Lumber Co., 179 Fed. 417, 102 C. C. A. 563. 

Upon the subject of damages, as well as upon the subject of élection, 
it seems difficult to treat the entire claim as an entity. The lands must 
be divided into two classes. The first class consists of the 3,000 acres 
Avhich had been set apart by McKell before the alleged breach into 
the hands of lessees. Their right to mine ail the coal in thèse tracts 
was fixed and, though their obligation was not corrélative, it was 
clearly contemplated by them and by McKell that they would doso. 
In so far as the lands were and continued thus leased, McKell's only 
remaining interest, in the lands or in the performance of the contract in 
suit, was that the coal should be mined rapidly, so that the payment 
of his royalties would be hastened and their présent worth thereby ap- 
preciated. Accordingly, his damages, in whatever light the contract: hç. 
viewed, could only be the diminution in the présent value of his e^-- 
pectant royalties through their definite or indefinite postponement, u- 



CIIESAPEAKE & O. E. CO. V. m'KELLi 523 

so far as such postponeiiient might be thought the reasonably probable 
resuit of the railroad company's refusai to carry out its contract with 
McKell to take ail the coal on the leased premises, on the theory on 
which the case has so far been tried (or its contract with the lessees, 
inuring to McKell's benefit, to take the agreed 6,000,000 tons). The 
fact that the breach of this contract could at most only delay McKell's 
royalties, and did not destroy them, is emphasized by the évidence 
showing that up to the trial his représentatives had received about 
$1,500,000 in royalties (computing royalties also on coal mined by the 
McKell interests). 

It seems that the railroad company compromised and settled with 
each of the three lessees under its contract with each lessee to buy the 
amounts aggregating the 6,000,000 tons, and if the sale contract be- 
tween the lessee and the railroad had been, with McKell's acquiescence 
pro tanto substituted for the railroad company's obligation to McKell, 
obviously the lessees could cancel the substituted obligation, and the 
injury to McKell would be too remote to give him damages against 
the railroad. If, however, the sale contracts for the 6,000,000 tons 
were only collatéral, and an original or independent obligation to Mc- 
Kell still existed, it is equally clear that accord and satisfaction with 
the lessees would not affect McKell's right of action or da,mages. 
Written contracts purporting to show such compromise were offered, 
but excluded. Their admissibility dépends upon the considération just 
stated. 

So much for the damages as to the leased lands. As to the remain- 
der — the second class — damages would be of the sarne nature in so 
far as the lands might be developed through lessees; but at the time 
of the trial, the McKell interests were mining part of the lands them- 
selves (or through an organization belonging wholly to them, for this 
purpose the same thing), and they might develop other parts of the 
land in the same way. As to the coal on such lands, McKell would 
lose the différence (reduced to terms of présent worth) between the 
contract price of the coal and the market price at the time of mining 
and sale. Hence we are urged to say that the contract in suit has been 
put by plaintifï in the position of a contract for the sale of coal, and 
that, treating it as of that class, the measure of damages should be that 
ordinarily applied to contracts of sale, viz., the différence between the 
contract price and market price ; and it is said that this measure has 
been held suitable in cases where it was no more impossible of applica- 
tion than hère. That in this case the arrangement contemplated priées 
shifting over a long term of years ; that the contract price was to be 
fixed by an inconstant comparative standard the variations in which 
human intelligence could not foresee ; that at the time of the breach 
there could be no market value for this quantity of coal in this condi- 
tion; and that the future market price was as likely to be more as to 
be less than the contract price — ail thèse conditions make it difficult 
to apply the conventional rule or to apply any suitable spécial formula 
based on that rule. Thèse difficulties become insuperable when we 
rëmember that the contract contemplated development through lessees. 
At the time of the breach this was apparently the only method whicn 
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had been în the mind of either party by which the coal was to be 
brought into deliverable condition ; but if we assume that McKell had 
the right to mine his coal himself and require it to be taken, it must, 
at least, bave been true that a great part of the coal would be mined 
by lessees. No one can say that it would hâve been ail ; no one can 
say it would hâve been less than ail. As to this coal which was so to be 
mined by thèse supposed lessees, there is no room to consider as meas- 
uring McKell's damages the various questions of contrast between 
market price and contract price. Thèse questions made no direct dif- 
férence to McKell; he was to receive the same royalty, the same 
amount per acre, no niatter what the market price. It is true that a 
rise in the market price, considered by itself, would tend to stimulate 
mining so that McKell would, receive his royalties more rapidly, and be 
thus benefited, that a fall in market price, below Pocahontas (contract) 
price, would hâve made the contract more valuable, because it would 
then hâve been an inducfiment to take leases, and that the maintenance 
of market price above the Pocahontas figure would bave the opposite 
tendency. Thèse things, however, are too indirect and remote to 
enable us to use the différence between contract and market price as a 
measure. It must be understood tliat in this discussion of the measure 
of damages, so far as it'pertains to lands not covered by the four 
leases, we are considering only the rules appropriate to the theory 
of fact upon which plaintiff stood, viz., that he had elected to sell ail 
the coal at Pocahontas priées. 

Thèse considérations, among others, leâd us to the conclusion that 
while the measure of damages adopted below cannot be supported 
by wholly satisfactory reasons, yet it is as to the unleased lands, the 
best and most appropriate measure of which the case permits ; and it 
must be adopted at the péril of otherwise saying that the damages are 
too spéculative to permit recovery. 

This contract — even from the point of view compclled by plaintifif's 
theory that there was an élection to sell ail the coal — must be treated 
as in the nature of a development or operating facility, a quasi appur- 
tenance to the land ; and the jury must ascertain, if the proofs permit, 
the différence between the value of the 23,000-acre tract, or of the 
8,500-acre tract, as it stood after the breach, with the then existing 
right to find another outlet and other purchasers, and the value which 
it would then hâve had if accompanied by the closed contract on the 
part of McKell to sell and deliver, and on the part of the railroad 
Company to buy and take ail the coal on the tract at Pocahontas priées. 
The question whether McKell could recover, in addition to or in place 
of this measure, the expense of procuring another outlet to market is 
not now before us, and we do not undertake to pass upon it, nor upon 
the form of the hypothetical value question used upon the last trial. 

The judgmeni must be reversed with costi,, and the record remanded 
for a new trial. 

McCALL, District Judge, concurs în the gênerai conclusion reached, 
reversing the case and awarding a new triai. 
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FAIN T. TJNIÏED STATES. 

BAKER V. SAME. 

(Circuit Court of Appeals, Eightli Circuit. December 4, 1913.); 

Nos. 3,797, 3,798. 

(Syllabui iy the Court.) 

1. CoNSPiBACY (§ 45*) — Cbiminal Offense^ — Public Lands — Evidence. 

ïhe défendants were charged with a conspiracy in violation of scetior 
5440, Eevised Statutes (U. S. Comp. St. 1901, p. 8676), to defraud the 
Uuited States by inducing false liomestead ehtries, and by elouUing the tl 
tle to lands lawfuUy entered ashomesteads, and preventing the entry of 
such lands by legitlmate entrymen, so as to interfère With the due admin- 
istration of the law, and they were also charged. with the overt acts of 
purchasliig and withholding relinquishments of valid homestead entries, 
and of'iîistituting false contesta of the same entries to eft'ect the object of 
the conspiracy. 

Held, the purchasing and the withholding from flling of relinquishments 
of homestead entries, and the iQstitution and prosecution with probable 
cause of contests of the same entries, were not acts to effect the object 
of such a conspiracy, because they were acts authorized by the acts of 
Congress and the law, and because they did not tend to withhold the 
lands entered from entry by legitiipate entrymçja, and évidence of such 
purchases, relinquishments, and contests was inadmissible to prove the 
. charge In the indictment. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 100-104; Dec. 
Dig. § 45.*] 

2. Public Lands (§ 40*) — Relinquishment of Homestead Claim — Opéra- 

tion AND Effect. 

A relinquishment of a homestead claim is not a contract with the pur- 
chaser. It is only a relçase of the honaesteader's claim to the United 
States, and it has no effect upon the claim or the entry until it is flled in 
the proper land office. 

[Ed. Note.— For other «ases, see Public Lands, Cent Dig. §§ 100-102 ; 
Dec. Dig. § 40.*] 

5. Conspiracy (§ 33*)— Public Land^ (§ 40*) — Relinquishments — Rights of 

HOLDEE. ■ 

A homesteader has the absolute rlght and' option (1) to flle his relin- 
quishment of his claim at any time, or to withhold it from filing forever, 
and (2) to sell his relinquishment at any time, or to refuse to sell it al- 
together. 

The purchaser of the relinquishment aequires the same right and op- 
tion, and his purchase and withhoMinfg of it from filing is lawful, and 
does not tend to withhold the land from legitimate entrymen, to interfère 
with the due administration of the law, or to defraud the United States. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60 ; Dec Dig. 
§ 33;* Public Lands, Cent Dig. §§ 100-102; Dec. Dig. § 40.*] 

4. Conspiracy (§ 33*) — Offenses — Esseniial Eléments. 

It is not criminal or illégal to do, or to conspire to do, that which the 
law does not prohibit, but recognizes may be lawfuUy done without préju- 
dice or injury to the United States or the state. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 60; Dec. Dig. 
§ 33.*] 

6. Public Lands (§§ 40, 103*) — ^Homestead Entry — Right to Contest — Re- 

linquishment. 

Any person is authorized by the acts of Congress to contest a home- 
stead entry, and the fact that he has purchased a relinquishment of ii 

*For other cases see same topic & § nvmbeb in Dtc. & Am. Dig*. 1907 to date, & Rep'r Indexes 
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d(5es not disqualify him, nor does the commenceinent of a contest dis- 
quallfy him from purehasing a rellnqulshnient of the entry contested. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 100-102, 
298, 299, 307; Dec. Dig. §§ 40, 103.*] 

6. CoNSPiEACï (§§ 83, 45*) — Public Lands — Evidence— False Statements or 

Immatebial Issues. 

Nelther the évidence of the contesta of valid entries commenced by the 
défendants, nor the évidence that some of their statements on immaterial 
Issues in their affldavits of contest were false, were either compétent or 
material lu this case, because neither had any tendency to prove the with- 
holding of the land from legitimate entrymen, or any interférence wth 
the due administration of the law, or any fraud upon the government, 
because the défendants had the right to contest the entry. 

An erroneous statement regarding a fact In a pleading or affldavit in 
the litigatlon of a controversy does not subject the mater to a crlminal 
prosecution for an interférence with the due administration of the law. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. i§ 60, 100-104; 
Dec. Dig. |§ 33, 4g.*] 

7. CONSPiEACY (§ 45») — Public Lands — Evidence. 

The fact that the entryman Babb was intoxlcated once when he bought 
eome grocerles for whlch the défendant Baker paid, and the fact that a 
wltness testifled that one Davis, Who made a corroboratlng affldavit in 
défendant Baker's contest, was a "professional contester and rlnger for 
Baker & Co.," dld not tend to prove any fraud on the government, and 
thèse facts were immaterial. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 100-104 ; Dec. 
Dig. § 45.*] 

8. Cbiminal Law (§ 424*) — Evidence — Statements and Acts of Co-Conspib- 

ATORS. 

While the act of one consplrator in the prosecution of the enterprise is, 
after proof of the conspiracy, évidence against ail, his admissions in hls 
narration of past events after the conspiracy bas corne to an end, either 
by success or failure, are inadmissible against hls fellows. 

A letter written by défendant Baker in référence to Babb's entry and 
rellnquishment, after hls rellnqulshment had been flled and the land he 
had entered had been entered by Jenltlns, was incompétent évidence as 
against défendant Faln, because ail the alleged fraud upon the govern- 
ment whlch could hâve been perpetrated by the défendants In regard to 
the Babb entry had been completed before the letter was written. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dig. §§ 1002-1010 ; 
Dec. Dig. § 424.* 

Admlsslbllity on trial of joint indictments of acts and déclarations of 
conspirators and codefendants after accomplishment of object, see note 
to Sorenson v. United States, 74 0. G. A. 472.] 

In Error to the District Court of the United States for the District 
of South Dakota; James D. EHiott, Judge. 

Logan Fain and another were convicted of conspiracy to commit an 
offense against the United States, and bring error. Reversed and re- 
manded. 

Ernest O. Patterson, of Dallas, S. D., and Frank R. Aikens, of Sioux 
Falls, S. D. (Hafbld E. Judge, of Sioux Palis, S. D., on the brief), 
for plaintiffs in error. 

H. B. Durham, of University Place, Nèb., and Charles J. Mdrris, of 
Sioux Falls, S. D. (Edward E. Wagner, U. S. Atty., ci Sioux Falls. 
S.-D., on the brief), for the United States. 

♦For other cases see same topic Si % muueeb in Dec. &. Am. Dlgs. 1907 to date, & Kep'r Indexes 
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Before SANBORN and CARLAND, Circuit Tudges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. [1] The défendants below, Fain and 
Baker, were convicted of conspiracy to induce persons to make false 
■entries on public lands, to procure and to hold for sale for their own 
profit relinquishments by homestead entrymen, and to make and cause 
to be made false and pretended contests of homestead entries for the 
purpose of preventing the lands covered by them from being entered 
by other qualified entrymen until they could sell their relinquishments 
for their own benefit, in violation of section 5440, Revised Statutes (U. 
S. Comp. St. 1901, p. 3676). That section reads in this way : 

"If two or more persons conspire elther to commit any offense against tlie 
L'nited States or to defraud tlie United States in any manner or for any pur- 
pose, and one or more of sucli parties do any act to effiect the object of tlie 
conspiracy ail the parties to such conspiracy shall be liable to a penalty," etc. 

The défendants specify as error the admission and the déniai of a 
motion at the close of the trial to strike eut évidence of the following 
acts which were pleaded in the indictment as overt acts committed to 
accomplish the object of the conspiracy. 

It was established by the évidence, and is conceded, that Kammerer, 
Strunk, and Rogers made honest and valid homestead entries of their 
respective tracts of land. If a view of the évidence challenged by the 
objection and motion now under considération most favorable tp the 
United States be taken, it goes no f urther than to tend to show that in 
September, 1909, the défendants purchased the relinquishments of thèse 
homesteaders ; that in October, 1909, Baker instituted a contest against 
Kammerer on the grounds that he had offered bis relinquishment 
for sale, and had sold it to one Smith, when the fact was that he had 
not sold it to Smith, but had sold it to défendants, and that he had aban- 
doned his homestead for more than six months ; that Kammerer's re- 
linquishment w^as not filed until November 3, 1909, when Baker with- 
drew his contest and Ernest C. Collier, to whom Kammerer's relin- 
quishment had been sold, entered the land as his homestead ; that on 
September 7, 1909, Fain filed an affidavit of contest against Strunk on 
the ground that he had offered his relinquishment for sale, and had 
■sold it to one Dennis Y. Hennold, when the fact was that. he had not 
5old it to Hennold; that. two other contests of Strunk'sclaim were filed 
on September 7, 1909.; that pn October 14, 1909, Fain filed an amended 
affidavit to the efliect that Strunk had abandoned his homestead for 
more than six months; that five junior contests for this tract of land 
were subsequently instituted; that the relinquishrnent of Strunk has 
never been filed, and Fain's contest is still pending; that on October 
25, 1909, the défendants caused K. T. Coffey to file an aftîdavit of con- 
test of Rogers' entry, on the ground that he liad abandoned his tract 
foi more than six months, and Rogers' relinquishment was never filed. 

How did thèse acts of the défendants tend "to effect the object of the 
conspiracy,'' how did they tend to "defraud t'ne United States?" Coun- 
.sel for the government answer : 
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"The entries of Kanmierer, Eogers, and Stnmk took tlie land temporarily 
from the public floinaiu and placed it beyond the reach of other eiitryinen, 
aud it retalned that statns as to the other entrymeu and as to the United 
.States untll the relinqnishnients were filed, or until tlie contests were ter- 
niinated one way or the other, and if thèse défendants purchased the relin- 
qnlshnients and withheld them from the records, and in the nieantinie covered 
tlie records wlth contests, they tliereby kept the land out of the public domain 
and beyond the reach of other entrymen, and in that way interfered witb the 
due administration of the law and worked a fraud upon the governinent. ïhis 
is the tlieory of this case." 

And in support of this theory counsel cite and rely upon the authori- 
ties which hâve sustained prosecutions for conspiracies to defraud the 
commission into the acceptance of candidates for positions by forging 
vouchers, anc. by false impersonations at the civil service examina- 
tions, and upon other cases of that class. United States v. Plyler, 222 
U. S. 15, 32 Sup. Ct. 6, 56 L. Ed. 70; Curley v. United States, 130 
Fed. 1, 11, 12, 64 C. C. A. 369-380; United States v. Bunting (D. C.) 
82 Fed. 883 ; Haas v. Henkel, 216 U. S. 462, 479, 30 Sup. Ct. 249, 54 L. 
Ed. 569, 17 Ann. Cas. 1112; United States v. Moore (C. C.) 173 Fed. 
122, 124-131 ; McGregor v. United States, 134 Fed. 187, 195, 69 C. C. 
A. 477, 485. 

The preliminary homestead entries of Kammerer, Strunk, and Rogers 
segregated the lands they entered from the public domain, and withheld 
them from entries by others until their entries should be canceled of 
record in the land office. James v. Germania Iron Co., 107 Fed. 597, 
603, 46 C. C. A. 476, 482; Hartman v. Warren, 76 Fed. 157, 160, 22 
C. C. A. 30, 33. 

Thèse entries gave to them the right to the use and occupation of 
the land so long as they remained of record in that office. Stearns 
V. United States, 152 Fed. 900, 906, 82 C. C. A. 48, 54; United States 
V. Turner (C. C.) 54 Fed. 228; Bentley v. Bartlett, 15 Land Dec. Dept. 
Int. 179; St. Paul, M. & M. R. R. Co. v. Forseth, 3 Land Dec. Dept. 
Int. 446. Hence no claim is made, and none could be sustained if 
made, that any of the acts of the défendants in référence to them tended 
to deprive the United States of the use or possession of the land, or 
in any way to defraud it out of anything of pecuniary value. The at- 
tempt to sustain the introduction of the évidence regarding thèse acts 
is founded on the theory that they "interfère with the due administra- 
tion of the law," and thereby "work a fraud upon the government." 
But the chief object of the due administration of the law is to protect 
every one in his person, his lawful business, and his property, and to 
secure to him an opportunity, without fear or favor, and without crim- 
inal prosecution, to litigate his Personal and property claims before 
impartial tribunals and officers, to receive from them full and patient 
hearings and just décisions and those who présent their claims, even 
though they are not sustained, to such tribunals or officers are not 
liable to criminal prosecutions, even though the administration of jus- 
tice is interfered with and delayed by the use of the time required to 
adjudge them. 

When the défendants bought thèse relinquishments the lands to 
which they relate, their use and occupation, were withheld by the entry- 
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men from entry and possession by others until theîr entries should be 
canceled on the records of the land office. The Act of May 14, 1880, 
c. 89, 21 Stat. 140 (U. S. Comp. St. 1901, p. 1392), provided that the 
enti-y of each of thèse Lbmesteaders might be canceled, and the land he 
had entered might be opened to settlement and entry again (1) upon his 
filing a written relinquishment of his claim in the local land office, and 
(2) upon a successful contest of his claim by any person, and that the 
successful contestant, in the case of such a contest, should hâve the 
right to enter the land in préférence to others for 30 days after he re- 
ceived notice of the cancellation of the entry. 

Thèse homesteaders had made their entries in April, 1909, under 
Act March 2, 1907, c. 2536, 34 Stat. 1230, which permitted them to 
acquire the lands they entered for $6 per acre by complying with the 
homestead laws and paying $1.25 per acre at the time of their respective 
preliminary entries, and the rernainder of the $6 per acre in five annual 
payments. Each of them had made his first payment, and had thereby 
invested in his entry about $200, and each of their entries was valid, 
and each entryman had 4i/2. years in which to perfect his homestead 
right and to prépare to make his final proof, when in September, 1909, 
he sold his relinquishment to the défendants. Neither the act of Con- 
gress nor the law imposes upon a homesteader any duty to file his re- 
linquishment at any time or under any circumstances. Even if after he 
makes his preliminary entry, and before he makes his final entry, he is 
compelled by sickness or misfortune to change his mind, or if without 
compulsion or reason he does change his mind so that he no longer 
intends to perfect his homestead right and to take and hold his land 
for the purpose of actual settlement and cultivation by himself for his 
own benefit, and not for the benefit of any other person, still he bas the 
absolute right and option to withhold his relinquishment from fiHng, to 
negotiate its sale, and to sel! it, if he can, at the highest price he can ob- 
tain for it. His intention to hold his land for his own home or for 
his own benefit in no way conditions his right to sell his relinquishment. 
It is only at two times, at the time he makes his preliminary entry and 
at the time he makes his final proof, that the acts of Congress and the 
law require that the homesteader shall bave the intention to occupy, cul- 
tivate, and take his land for his own home and benefit. Except at such 
times he bas the option and the right to intend to file or sell his re- 
linquishment and to abandon his entry, and the option and right to 
refrain from filing or selling his relinquishment. This right and op- 
tion to file, or to refuse to file, or to sell, or to refuse to sell, is indis- 
pensable to enable him to realize the value of his relinquishment, for 
it is only by withholding it until he finds a time when he can sell it for a 
fair price that he can secure its value. 

[2] Moreover, a relinquishment is not a contract of the homesteader 
with the purchaser. It is only a release to the United States of the 
claim of the entryman to his homestead, and it has no effect upon the 
entry or the right of the homesteader until it is filed. Bailey v. Oison, 
2 Land Dec. Dept. Int. 40, 41 ; Armstrong v. Miranda, 14 Land Dec. 
Dept. Int. 133, 136, 138; Robertson v. Messent's Heirs et al., 18 Land 
209 F.— 34 
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Dec. Dept. Int. 301, 303; Lewis v. Barnard, 22 Land Dec. Dept. Int. 

150, 155. 

[3] What the vendee of a relinquishment actually secures by its pur- 
chase is the right and option to file or to witlihold it, and to sell or to 
refuse to sell it, which the homesteader had when he sold it. The 
value of the relinquishment to the homesteader consists in his right and 
option to withhold it from filing or sale until he can obtain a fair priée 
for it ; and, if he cannot obtain such a priée, or does not choose to take 
it, to withhold the relinquishment forever. The purchaser acquires the 
same right and option which the homesteader had, to file or to withhold 
the relinquishment from filing, and to sell or to refuse to sell it until 
he can obtain a fair price for it, and if he cannot obtain such a price, or 
does not choose to accept it, to withhold the relinquishment forever. 
In case no contest has been instituted against the claim of the home- 
steader, and no adverse settlement has been made, there inheres in 
this option the opportunity to the purchaser to enter the land when 
he files the relinquishment, and before others may secure that oppor- 
tunity. 

Now there is no doubt that thèse entrymen had the right to sell their 
relinquishments at such times as they sAw fit. Lindersmith v. Schwiso, 
17 Minn. 26 (Gil. 10) ; Paxton Cattle Co. v. First Nat. Bank of Ara- 
phoe, 21 Neb. 621, 33 N. W. 271, 59 Am. Rep. 852; Pelham v; Service, 
45 Kan. 614, 26 Pac. 29; Forman v. Healey, 19 N. D. 116, 121 N. 
W. 1122; Knapp v. Alexander-Edgar Lumber Co., 145 Wis. 528, 130 
N. W. 504, 506, 140 Am. St. Rep. 1091 ; Chatten v. Walker, 16 Land 
Dec. Dept. Int. 6; Lewis v. Barnard, 22 Land Dec. Dept. Int. 150; 
Cummins v. Crabtree, 27 Land Dec. Dept. Int. 711 ; Stubendordt v. Car- 
penter, 32 Land Dec. Dept. Int. 139, 142. The corrélative right of oth- 
ers to purchase the relinquishments was indispensable to the exercise 
of the homesteaders' right to sell them, and therefore the défendants, 
who were in no way disqualified, had the right to purchase them. The 
things sold were the absolute rights and options of each of the home- 
steaders to sell or to refrain from selling his relinquishment, and to 
file at any time he chose, or to refuse to file his relinquishment forever. 
This right and option in the homesteaders was granted by acts of Con- 
gress, and was free and unrestricted under the law. Therefore, nei- 
ther it nor its exercise could tend tq def raud the United States, to inter- 
fère with the due administration of the law which authorized them, 
or to work a f raud upon the govérnment. The sale of this right and 
option by each homesteader Wâs authorized by the law. By such sales 
the purchasers obtained the same right and option which the home- 
steaders had held, and by the same mark that right and option and 
its exercise by them by withholding the relinquishments from filing 
in no way tended to accomplish the alleged object of the conspiracy, 
because it gave them no greater power, right, or opportunity to with- 
hold the. lands claimed by the homesteaders from entry by others than 
the homesteaders had before they sold the relinquishments, and the évi- 
dence concerning thèse relinquishments shoulci hâve been withdrawn 
from the jury. 
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[4] It is neither criminal nor unlawful to do or to conspire to do 
that which the law does not prohibit but recognizes may be lawfuUy 
donc without préjudice or injury to the United States or the state. 
United States v. Biggs, 211 U. S. 507, 521, 29 Sup. Ct. 181, 53 L. Ed. 
305. 

[5, 6] Nor was the évidence of the contests of thèse entries by thèse 
défendants more relevant or material, and this for two reasons : First. 
because the contests they instituted did not tend to keep the land out of 
the public domain and beyond the reach of other entrymen, and in that 
way to interfère with the due administration of the law and to work 
a f raud upon the government, but tended to cancel the pending entries, 
and to restore the land to the public domain, for there is no évidence 
that the entries would hâve been canceled sooner if the défendants 
had not commenced their contests, and the probability is that they would 
hâve remained in force until some other person made a contest and 
carried it to a successf ul resuit ; second, because thèse contests were 
authorized by the acts of Congress, and therefore could not hâve been 
criminal or unlawful. Any person was authorized to institute and 
conduct them, and the fact that one has a relinquishment of an entry 
does not deprive him of his right to contest it. 

But counsel says the affidavits of contest were false. They were 
not false, however, in regard to any material issue or fact. The extent 
of their f alsity was this : In his original affidavit of contest Baker de- 
clared that Kammerer had sold his relinquishment to Smith, when 
there was évidence tending to show that he had sold it to the défend- 
ants, and Baker's contest was well founded in fact. On September 
7, 1909, Fain filed an aflfidavit that Strunk had sold his relinquish- 
ment to Hennold when he had not. But Fain filed an amended 
afïidavit in October on the ground that Strunk had sold his relinquish- 
ment, and had abandoned his homestead for more than six months, and 
thereafter, at least, his contest was well founded in fact. There are 
many reasons why the two statements in the affidavits regarding the 
sales of the property to Smith and Hennold, respectively, even if false, 
were immaterial. They did not tend to accomplish the object of the 
conspiracy to keep the land out of the public domain and beyond the 
reach of other entrymen ; but, if they had any tendency, it was to re- 
move the existing entries, and to open the land to entry by others. 
Moreover, it was not material whether the homesteaders had sold 
their relinquishments or not; for, if they had, they had the right to 
purchase them again and to maintain their homestead rights and their 
entries until the lattef were canceled by contests or by the filing of 
their relinquishments. The false statements were not material to 
prove perjury because they related to an immaterial issue, and because 
that offense was not charged in the indictment and its commission was 
not in issue. It is not a criminal offense for a litigant to delay the ad- 
ministration of the law by asserting, even under oath,. in his pleading 
or proof the existence of a fact which did not exist. If it were, one or 
the other of the parties in many a contested lawsuit would either be 
deterred from asserting the existence of facts the proof of which 
would be essential to his rights, but doubtful, or would be liable to 
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punisliment for asserting their existence if he failed to prove them. 
No Sound reason is discovered for the introduction in évidence or 
the considération by the jury of the affidavits and contests of the 
entries of Kammerer, Strunk, or Rogers, or of their relinquishments 
or of the entries themselves. They should hâve been excluded from 
the considération of the jury in the trial below. 

In addition to the charges in the indictment which hâve been dis- 
cussed, it also charged that in pursuance of the alleged conspiracy 
the défendants induced Eben H. Babb, on March 3, 1910, to niake a 
false homestead entry, and on September 17, 1910, to deliver to them 
a relinquishment thereof. Under this charge there was évidence that 
on March 3, 1910, Babb made a homestead entry and paid $158 there- 
on under the same act of Congress under wdTicll Kammerer, Strunk, 
and Rogers made their entries, and that he then made the required 
afFidavit that his application was made honestly and in good faith for 
the purpose of actual settlement and cultivation, and not; for the ben- 
efit of any other person; that after he had made his entry he executed 
a relinquishment thereof on the same day, and delivered it to the de- 
fendants ; that he then went back to Indiana where he had resided, 
and in April, 1910, returned and built a small house on the.land 
which he had entered; that he moved into it on May 11, 1910; that 
he brought his mother there in June, 1910, where she remained for 
some time; that he left the place about September 17, 1910; and that 
the défendants furnished him the money to make his entry, to make 
his improvements, and to live upon the land. Babb testified that when 
he made his entry his affidavit that he applied for the land honestly and 
in good faith, for the purpose of actual settlement and cultivation, and 
not for thd benefit of any other person, was false, and that he never 
intended to occupy or cultivate it. He testified that after he had made 
his entry on March 3, 1910, the défendants paid him $200 for his re- 
linquishment,. that he had no further interest in his claim after that, 
and that the money furnished him by the défendants and his occupa- 
tion and improvement of the land were for their benefit and not for 
his. On the other hand, the défendants testified that they did not 
know that his affidavit was false, and that he did not intend to occupy 
and improve the land (and Babb did not testify that they had such 
knowledge) ; that ail the moneys they furnished to him were loaned 
to him to enable him to maintain his claim; that he executed his 
promissory notes for it; and that they never bought the relinquish- 
ment, but took it as security for the money which they loaned. Prom- 
issory notes made by Babb, and his written agreement that the relin- 
quishment was delivered to the défendants as collatéral security for his 
debt, were produced and received in évidence. There was évidence 
that in September, 1910, Babb executed another relinquishment, and 
that the défendants sold the latter to John F. Jenkins on September 
21, 1910, for $1,500, $500 in cash, and $1,000 in a house and two lots. 
On September 21, 1910, Jenkins filed this relinquishment with the 
register of the land office, and entered the land described in it as his 
homestead. There was other testimony in évidence at the trial, and 
many letters which passed between Babb and the défendants, and the 
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sufficiency of ail tliis évidence to sustain the charge regarding the 
Babb entry was challenged by objections and by a motion for a di- 
rected verdict. But as this case must be again tried and upon a dif- 
férent theory, upon the theory that it was lawful for any person to 
purchase relinquishments and to withhold them from the record and 
to contest the claims relinquished, and as the évidence at the next 
trial must necessarily differ from that now before us, the court re- 
frains from expressing an opinion upon the sufficiency of the évidence 
in hand to sustain the charge relating to the Babb entry, and submits 
the suggestions for the considération of the court at the succeeding 
trial that if there was any conspiracy to defraud the United States in 
the inception and maintenance of Babb's entry, he must bave been 
an accomplice ; that bis testimony contradicts bis affidavit of applica- 
tion for the entry, and is inconsistent with bis promissory notes and 
bis written agreement that the, relinquishment of March 3, 1910, 
should be held as collatéral security for bis debt ; that the défendants 
are presumed to be innocent until tbey are proved beyond a reasonable 
doubt to be guilty; and that — 

"It is undoubtetlly tlie li6tter practlce for courts to caution jurles agalnst toc 
aiucli reliance upon the testimony of accotnpllces, and to require corroborating 
testimony tiefore iriving credence to them." Holingren v. United States, 217 
U. S. 509, 523, 524, 30 Sup. Ct. 588, 592 (54 L. Ed. 861, 19 Ann. Cas. 778) ; 
Sykes v. United States, 204 Fed. 909, 913,123 C. C. A. -205. 

T. C. Burns, the register of the land office at Gregory, S. D., where- 
in the entries hère in controversy were made, was a witness for the 
government. He testified that he knew C. H. Davis, who made a 
corroborating affidavit regarding the facts stated by Baker in bis af- 
fidavit of contest of Kammerer's entry, and in answer to the question 
what Davis' business was be replied "professional contester and ringer 
for Baker & Co." It is specified as error that a motion to strike out 
this answer was denied. It should hâve been granted. The answer 
disclosed no material fact, nothing that tended to show any defraud- 
ing of or intention to defraud the United States by the défendants, 
nothing but the disposition and intention of the witness. 

[7] Cary, a witness for the government, testified that while Babb 
was living on the land he bought groceries of him, and Baker paid 
for them. Over the objection of the défendants he was permitted to 
testify that Babb was under the influence of liquor one day when he 
bought some groceries. That fact was immaterial, and the évidence of 
it should bave been excluded. 

[8] Over the objection of Fain that it was incompétent évidence 
against him, a letter to Babb was received in évidence, which had been 
written by Baker on October 14, 1910, 23 days after Babb's relinquish- 
ment was filed and bis land was entered by Jenkins, in which letter 
Baker stated bis sale of Babb's relinquishment, and that as soon as 
he could cash out, he would add up Babb's notes and the amounts of 
cash be had loaned him, and if they could get any balance, would send 
it to him. The letter was not compétent évidence against Fain, be- 
cause it was not written to effect the object of the alleged conspiracy, 
but to narrate how that object had been attained after it had been 
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reached, and siich a narration by a co-çonspirator is no évidence against 
his fellow. While the act of one conspirator in the prosecution of the 
enterprise is, after proof of the conspiracy, évidence against ail, his 
admissions in his narration of past events after the conspiracy has 
corne to an end, either by success or failure, are inadmissible in évi- 
dence against his co-conspirators. Logan v. United States, 144 U. S. 
263, 309, 12 Sup. Ct. 617, 36 L. Ed. 429 ; Brown v. United States, 
150 U. S. 93, 98, 14 Sup. Ct. 37, Z7 L. Ed. 1010; Lonabaugh v. United 
States, 179 Fed. 476, 481, 103 C. C. A. 56, 61. 

Let the judgment below be reversed, and the case be remanded to 
the court below, with instructions to grant a new trial. 



CENTRAL ELECTRIC CO. v. SOCORRO ELECTRIC CO. et al. 1 

(Circuit Court of Appeals, Eighth Circuit Noveniber 5, 1913.) 

Ko. 3,983. 

Corporations (g 542*) — Validity of Mobigage — "Insolvency" — New Mexico 
Statute. 

Uiider Laws N. M. 1905, c. 79, § 71, providiiig that, "whenever any cor- 
poration shall become insolvent or shall suspend its ordlnary business for 
want of funds to carry on the same, neither tlie directors nor any offlcer 
or agent of the corporation shall sell, convey, assign, or transfer any of Its 
estate, eiïects * * * provided that a bona flde purchase for a valuable 
couslderation, before the corporation shall hâve actually suspended its or- 
dlnary business, by any person wlthout notice of such Insolvency, • * * 
shall not be Invalldated or impeached," an electric company, which,. 
before the couipletlon of its plant, became unable to lueet its ordiuary ob- 
ligations as they niatured for lack of funds or crédit, and stated to its 
creditors that unless they niade libéral discounts it would be compelled to 
go Into insolvency, and thereby obtained settlements with most of its cred- 
itors for 75 cents on the dollar, was insolvent within the meaning of the 
statute, and a mortgage executed at that tinie to secure an issue of bonds 
purcbased by its directors, who foreclosed and bought in the property 
within two years, paying the purchase priée with the bonds, is vold as to 
a creditor which refused to compromise its daim. 

[Ed. Note.— Eor other cases, see Corporations, Cent. Dlg. §§ 2154-2160; 
Dec. Dig. § 542,* 

For other définitions, see Words and Phrases, vol. 4, pp, 3647-3G55 ; vol. 
8, p. 7089.] 

Appeal from the District Court of the United States for the District 
of New Mexico; William H. Pope, Judge. 

Suit in equity by the Central Electric Company against the Socorro^ 
Electric Company and others. Decree for défendants, and complain- 
ant appeals. Reversed. 

H. B. Jamison, of Albuquerque, N. M. (Vigil & Jamison, of Albu- 
querque, N. M., on the brief), for appellant. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

CARLAND, Circuit Judge. This is a creditor's bill brought by the 
Central Electric Company against the Socorro Electric Company, Har- 

•For other cases see same topic &. § kumbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied January 16, 1914. 
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Ty M. Dougherty, trustée, Aniceto C. Abeytia, Joseph E. Price, James 
G. Fitch, C. T. Brown, E. A. Drake, and A. W. Chase, as directors of 
the Socorro Electric Company, for the purp(?se of having set aside and 
held for naught a certain mortgage or deed of trust made by the So- 
corro Electric Company April 8, 1909, to Harry M. Dougherty, trustée, 
whereby the company conveyed to said trustée ail of its property, both 
real and personal, situate in the city of Socorro, territory of New 
Mexico, for the purpose of securing the payment of the bonds of said 
company aggregating $15,000, as being in violation of section 71, c. 
79, of the Laws of the Territory of New Mexico of 1905. The action 
was commenced in the district court for the county of Socorro, ter- 
ritory of New Mexico, and afterwards removed to the District Court 
of the United States for the District of New Mexico under the provi- 
sions of an act to enable the people of New Mexico to form a Con- 
stitution and State government, approved June 20, 1910. The case was 
heard in the court below on the pleadings and proofs, resulting in a 
decree dismissing the bill, from which decree this appeal was taken. 

The material facts, as they appear in the évidence and the findings 
of the trial court, are as follows : 

The Central Electric Company is a corjxiration organized and ex- 
isting under the laws of the state of Illinois. The Socorro Electric 
Company is a corporation organized and existing under the laws of 
the territory (now state) of New Mexico. Aniceto C. Abeytia, James 
G. Fitch, C. T. Brown, and E. A. Drake, named as défendants, were 
at the time of the exécution of the deed of trust directors of the So- 
corro Electric Company. The défendant Joseph E. Price became a 
director of the company June 28, 1909. The Central Electric Com- 
pany recovered judgment in the district court of the county of Socorro 
against the Socorro Electric Company July 7, 1910, for $3,795.47, with 
interest thereon at the rate of 6 per cent, per annum from said date 
until paid. An exécution was issued on said judgment directed to the 
sheriff of Socorro county, and on March 2, 1911, was returned un- 
satisfied. On April 8, 1909, the Socorro Electric Company made, ex- 
ecuted, and delivered to the défendant Harry M. Dougherty, trustée, a 
mortgage or deed of trust conveying the property described in the 
bill, which constituted ail of the property and assets of the Socorro 
Electric Company, and it had no other property or assets out of which 
to satisfy the claims of its creditors, including the judgment above 
mentioned. The mortgage or deed of trust was given to secure the 
payment of bonds, as hereinbefore stated. The mortgage or deed of 
trust and the bonds to seCure which said deed of trust was given were 
executed, issued, sold and disposed of for cash in pursuance of a res- 
olution passed at a meeting of the stockholders of the said Socorro 
Electric Company held for that purpose on April 2, 1909, in order to 
raise money to pay off its indebtedness and put the plant of the, com- 
pany in proper working order. At the time this deed of trust was au- 
thorized, the Socorro Electric Company had stated to its creditors that 
it was unable to pay them in full. At the time the Socorro Electric 
Company was organized, one E. L. Wood induced citizens of Socorro 
to contribute. and take stock in said company to the aniount of nearly 
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$10,000, upon his assurance that he would take ail the remaining stock 
and as a considération therefor would erect a complète plant and put 
it in successful opération and make ail extensions of lines. He com- 
menced to operate the plant in September, 1908, and continued said 
opération until shortly before his résignation as manager on Febru- 
ary 8, 1909. He entirely failed to keep his contract to put up the bal- 
ance necessary to complète the plant and was found to be hopelessly 
insolvent ; the plant being lef t in an incomplète condition and not suit- 
able for the purposes for which it was intended. He was very ex- 
travagant in the matter of its érection and incurred indebtedness over 
and above the amount contributed by the stockholders of about $12,- 
000. During the time the plant was run, it was greatly injured by his 
lack of expérience, which resulted in numerous breakdowns, and a 
déficit in the cost of opération of about $100 per month, ail of which 
facts were known to the directors as early as January, 1909. 

Up to the Ist of February, 1909, the plant of the Socorro Electric 
Company had been very inefficiently managed, and this had resulted 
in considérable damage to the machinery and plant. The Socorro 
Electric Company, through its officers, represented to its creditors in 
January, 1909, that it was évident that unless the company could raise 
more money among the citizens of Socorro it would be compelled to go 
into liquidation and a receiver be appointed ; that it would be impossi- 
ble for the company to raise sufficient funds even by mortgaging its 
plant, lines and franchises, unless the creditors of the company were 
willing to discount their bills liberally; and that if they would not 
it would be useless for the stockholders or directors to advance what 
could be raised, and a receivership would probably be necessary. At 
the time the deed of trust and bonds were authorized, the Socorro 
Electric Company had stated to its outside creditors that it was un- 
able to pay them in full, and settled with ail of such creditors, with 
the exception of the Central Electric Company and two or three oth- 
ers, for 75 cents on the dollar, which settlement the Central Electric 
Company refused. The plant of the Socorro Electric Company was 
never operated at a profit either prior to the time the mortgage and 
bonds were authorized, or afterwards. It was cramped for funds from 
its organization, and went into the hands of a receiver in June, 1910, 
the receiver being compelled to issue receiver's certificates immedi- 
ately, in order to obtain funds with which to pay the operating ex- 
penses of the plant. At the time the deed of trust and bonds were 
authorized, the Socorro Electric Company had exhausted its gênerai 
crédit at the banks and elsewhere and was unable to raise any money 
without obtaining personal indorsements or by deed of trust covering 
its entire plant, and the plant contained as a part of its equipment val- 
uable material and machinery unpaid for of the original cost price of 
$10,000, including the machinery and property sold by the Central 
Electric Company to the Socorro Electric Company, and for which the 
former obtained judgment against the latter. At the time the said deed 
of trust and bonds were authorized, the Central Electric Company 
was threatening the suit which afterwards resulted in the judgment 
hereinbefore mentioned. On April 20, 1909, in a letter written by the 
authority of the Socorro Electric Company to the attorney of the Cen- 
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Irai Electric Company, who had the claim upon which suit was threat- 
ened in his hands for collection, it was stated that 75 per cent, was ail 
the Socorro Electric Company could raise towards the payment of 
said claim. Subsequently, Dougherty, as trustée of the bondholders, 
commenced an action against the Socorro Electric Company, and such 
proceedings were had therein that a decree of foreclosure was entered, 
and ail the property conveyed by the mortgage or deed of trust was 
sold to Joseph Price for the benefit of himself and the other bond- 
holders of said Company ; the purchase price being paid in the bonds 
■of the Company secured by the deed of trust. The défendant A. W. 
Chase was never a director of the Socorro Electric Company. The 
bonds of the company were sold at par to the follovving named parties 
in the f oUowing amounts : 

C. T. Browii $.3,500 

E. A. Drake ,3,500 

The Socorro State Bank, by Joseph l'rlce, Its président 3,500 

James G. Pitch 2,000 

James G. Fitch, as guardlau of Mary Fltch , 1,200 

A. L. N. Fitch , 300 

H. A. True, by C. ï. Brown , 1,000 

Each of the above-named purchasers of the bonds paid into the 
treasury of the Socorro Electric Company, in money, the full par 
value of the bonds so respectively purchased by.him. The money 
arising from the sale of said bonds was used in paying the indebted- 
ness of the Socorro Electric Company, except the indebtedness due 
the Central Electric Company, and in repairing and improving the 
plant. 

Counsel for the Central Electric Company requested the trial court 
to find, among other facts: 

"Tliat at the time the said deed of trust and bonds were executed, issued, 
and sold, the Socorro Electric Company was iusolveut and unable to meet 
its pecuniary liabilities iu the ordiuary course of business as they matured, 
which facts were well known to the stockliolders and directors of said Com- 
pany and to the purchasers of said bonds at the time they purchased the 
same." 

The court refused to make this finding, but found as a conclusion 
of law that the Socorro Electric Company was not insolvent at the time 
of the authorization and issuance of the deed of trust and bonds, and 
that said deed and bonds were not issued in contemplation of in- 
solvency ; which conclusion of law resulted in the dismissal of the bill. 

Section 71, c. 79, Eaws of New Mexico 1905, upon which the bill 
in this case is f ounded, reads as f ollows : 

"VVhenever any corporation shall beeome Insolvent or shall suspend its or- 
diuary business for want of funds to carry on the same, uelther the directors 
nor any officer or agent of the corporation shall sell, convey, assign or trans- 
fer any of its esta te, effects, choses in action, goods, chattels, rlghts or crédits, 
lands or tenements ; nor shall they or either of them make any such sale, 
conveyance, assignment or transfer in contemplation of insolvency, and every 
such sale, conveyance, assignment or transfer shall be utterly null and void 
as against creditors: Provided, that a bona flde purchase for a valuable 
considération, before the corporation shall hâve actually susi^ended its ordi- 
uary business, by any persouwitliout notice of such Insolvency or of the sale 
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being niade In contemplation of liisolvency, shall not be Invalldated or lin- 
peached." 

We think the trial court erred in refusing to find as requested by 
counsel for the Central Electric Company. There is abundant évidence 
in the record to support such a finding as we understand the meaning 
of the word "insolvent" as used in the law of New Mexico, above 
quoted. The trial court stated in its mémorandum opinion, as one of 
the reasons which controlled its judgment, the fact "that the value of 
the defendant's (Socorro Electric Company) property at the date of 
the deed of trust considerably exceeded its liabiîities." There is no 
finding to this effect in the formai findings of the court, and, if the 
statement in the opinion could be considered as a finding, there was no 
évidence introduced at the trial to sustain it. There are certain affi- 
davits in the record which were used in opposition to the motion for a 
temporary injunction which contain some statements in regard to the: 
property of the Socorro Electric Company, but no évidence was intro- 
duced at the trial along that line. It was assumed by the trial court, and: 
it is claimed hère by counsel for the Central Electric Company, that the 
law under considération was taken word for word from a law of New 
Jersey passed in 1896, and the familiar rule is invoked that when New 
Mexico adopted the statute of New Jersey she adopted the construc- 
tion which the courts of that state had placed,upon it. The Suprême' 
Court of New Mexico, in the case of Department Store Co. v. Gaus-, 
Langenberg Hat Co., 125 Pac. 614, states that the law was taken, fronx 
New Jersey, and in its opinion in that case f urther says : 

"It is apparent, froni the foregoing, that tliere was no question upon the 
pleadings as to the iuisolveucy of the phiintilï in error ; it being admitted 
tliat it was unable to meet its pecuniary obligations as they niatured. Empire 
State Ti-ust Co. v. Trustées of Fisher, 67 N. J. Kq. 602. 60 Atl. 940, 3 Ann.. 
Cas. 393 ; Catlin v. Vichachi Mining Co.. 73 N. J. Eq. 286 [67 Atl. 194] ; Rein- 
hardt y. Interstate Téléphone Co., 71 N. J. Eq. 70 [63 Atl. 1097]." 

Following the rule above referred to, the trial court relied uporr 
the following cases as sustaining its judgment: Regina Music Box 
Co. v. Otto, 65 N. J. Eq. 582, 56 Atl. 715; Reed v. Helois Co., 64 N.. 
J. Eq. 231, 53 Atl. 1057. The first case cited was a creditor's suit 
brought to set aside a mortgage because it was said to bave been given 
by F. G. Otto and Sons, a corporation, while insolvent or in contempla- 
tion of insolvency. After quoting section 64 of the Corporation Act of 
1896 (Laws 1896, p. 298), which is identical with the statute of New 
Mexico, the court said: 

"Tliis section is identical with section 2 of the old act to prevent frands by 
incorporated companies and must recelve the same construction. Frost v. 
Barnert, 56 N; J. Eq. 291 [38 Atl. 956]. It forblds the préférence of any 
creditor after Insolvency, known or contemplated (Wilkinson v. Bauerle, 41 N... 
J. Kq. 635, 641 [7 Atl. 514]), but does not invalidate a boua fide purchase for 
value, made before the Company had actually suspended its ordlnary business 
by a person not having notice." 

The f acts in the case cited were stated by the court as f ollows : 

"The évidence in the case at bar shows that Otto & Sons had up to May, 
1903, carried on an established business of niany years' standing, successfully ;, 
that It did not suspend its ordinary business until that time ; and that its 
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assets in the spring of 1900 exceeded its liabilities by $200,000. Oue of Its 
selling agents (Paillard & Co.) had become embarrassed. It was thought 
that tliis embarrassment had been caused by bad management, and so, by 
resolution of Aprll 14, 1899, Gustav Otto, Its président, was authorized to 
take it into his own hands. This he did, but without success. Wlieu Pail- 
lard & Co, failed, Otto & Sons became straitened for funds, and the notes 
of which I hâve spoken — which seem to hâve been nearly ail Paillard paper — 
went to protest. ïhis created an embarrassment, which was, as I hâve said, 
met: (1) By a loan of $40,000 from the président of the East River bank; 
(2) by an issue of bonds to secure the Paillard paper held by that bank; (3) 
by an arrangement with the Hoboken bank by which a director first mortgaged 
and then eonveyed certain property of his own in satisfaction of its clalm ; (4^ 
by an arrangement with the Germanla bank, which I must assume was satis- 
factory to It, for there is no évidence that it pressed its clalra. Au extraor- 
dinary emergency was met by thèse meiins, and the company went ou. I 
fail to flnd in thèse facts such clear évidence of iusolvency, actual or con- 
templated, on April 1, 1900, as compels me to avoid the mortgage in con- 
troversy." 

Reed v. Helois Co., supra, was a foreclosure case. The court held 
the mortgage good for a part of the amount it secured, and void as to 
the other part. In référence to the statute of New Jersey, the court 
.said : 

"The statutory prohibition against the transfer of assets of corporatloiis 
which are insolvent, or in contemplation of their insolvency, first appears in 
the statute of 1829. P. L. of 1829, p. 58, § 2. It Is entitled 'An act to prevent 
frauds by incorporated companies.' It continued to be a part of the statutory 
iavi's of this state untU the revision of the year 1875. In the revision of that 
year this provision was omitted, but was re-enacted on the 5th of March, 
1895. P. L. of 1895, p. ICO. It is now a part of the General Corporation Act 
of 1896. * * * 

"The prohibition is against transfers of the corporâtion's property in con- 
templation of its insolvency. I do not understand this prohibition to be ap- 
plicable to eoiiveyances mnde in good faith by the oflieers of a corporation 
at a time when the tinancial embarrassments of the company are such that 
Its insolvency may be within contemplation, if, as incidental to, and essential- 
ly a part of, the conveyance made, a présent considération moves to the com- 
pany. For instance, if a mortgage be given to secure the payraent of nioney 
paid In good faith to the company coincidently with the dellvery of the mort- 
gage ; or a purchase-mouey mortgage be glven to secure the payment of the 
purchase-money of land eonveyed to the company coincidently with the mak- 
ing of the mortgage ; or if property be in good faith transferred to the com- 
pany, aud its property, or money, he given in exchange therefor. In ail such 
cases the value of the assets of the company is not materially changed. It 
is as solvent after such a transaction as it was before." 

We do not think thèse cases rule the case at bar. The facts in the 
first case were entirely différent, and the principle stated in the second 
case is simply to the eiïect that, if a corporation is solvent, the giving 
■of a mortgage for cash presently advanced to the corporation does not 
change its financial condition. So, in the case at bar, if the Socorro 
Blectric Company was insolvent within the meaning of the statute 
when it gave the deed of trust, then the f act that the bonds which the 
deed secured were sold at par for cash, and the money used to pay 
some of the indebtedness of the company and improve the plant, did 
not change its financial condition. The bonds were simply substituted 
as an indebtedness for the outstanding indebtedness which was paid 
from the proceeds of the bonds. The Reed mortgage was held valid 
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as to a portion of the amouut which it secured, for the reason that the 
statute did not apply to so much of the mortgage as represented actual 
cash advanced at the time the mortgage was given. 

Some other cases decided by the Chancery Court of New Jersey 
may be noticed. In National Bank of the MetropoHs v. Sprague, 21 
N. J. Eq. 530, the court said : 

"The second question regards the valirlitj' of the trustée mortgago, benriug 
date September 1, 1860, acknowledsed October 8, 1866, reoorded Octobcr 10, 
1866, and filed as a chattel mortgage, October lô, 1860, giveu to secure 100 
bonds of $1,000 each, payable io three years to b)ank or bearor. It is abnii- 
dantly proved that, when this mortgage was executed, Sprague and Stokes 
were pressed by their creditors for payment or security for their clainis, un- 
able to meet their pecuniary engagements, and involved in debt to an aniount 
beyond their ability to pay, and that their creditors were inforined of their 
condition. Under this state of facts, Sprague and Stokes, in contemplation 
of law, were insolvent. 'Insolvency' meaus a gênerai iuabllity of a debtor 
to answer pecuniary engagements, and it does not follow that he is not in- 
solvent because he may ultimately hâve a suri)lus after wlnding up Iiis af- 
fairs. Sug. on Vendors, 668 ; Bayly v. Schoflcld, 1 ilaule & S. 338 ; Hall v. 
Swift, 4 Bingham's N. C, 381." 

Skirm V. Eastern Rubber Mfg. Co., 57 N, J. Eq. 180, 40 Atl. 769, 
was a case arising under the New Jersey statute, The court in this 
case quoted with approval the language above quoted from National 
Bank of the Metropolis v. Sprague, and cites numerous authorities in 
line with the New Jersey rule. In Reinhardt v, Interstate Téléphone 
Co., 71 N. J. Eq. 70, 63 Atl. 1097, a failure of the téléphone company 
to pay interest due was held to constitute insolvency under the sixty- 
fifth section of the Corporation Act. 

In Cathn v. Vichachi Mining Co., 77> N. J. Eq. 286, 67 Atl. 194, the 
court, after having defined "insolvency" as a gênerai inability to meet 
pecuniary obligations as they mature by means of available assets or 
an honest use of crédit, said: 

"Applying thèse définitions to the case in hand, we flnd: (1) A going busi- 
ness which is losing money by Its opération ; (2) that it is seriously embar- 
rassed for want of funds to carry out the project for which the corporation 
was organized; (3) a call loan, which the company bas no means of satisfy- 
ing ; (4) an unsatlsfled Judgment pressing for payment, which it does not hâve 
sufiicient funds to meet ; (5) an admission of Its perilous condition eontained 
in the scheme for flnancing and continuing the conipany's opérations ; (6) an 
inability to couvert Its assets into cash, and, indeed, according to the defend- 
ant's own showing, a total lack of available assets with which to carry on 
the business and pay its présent dehts. 

"Thèse circumstances eonvince me that the company is brought directly 
within the section of the statute referred to, and that it is insolvent, and 
its affairs should be wound up by a receiver." 

In addition to the above authorities, the following cases may be 
cited: 11 Enc. of Eaw, 168; Thompson v. Thompson. 4 Cush. (Mass.) 
127; Baylv v. Schofield, 1 M. & S. 338; Shone v. Lucas, 3 Dowl. & 
R. 218; Buchanan v. Smith, 16 Wall. 277, 308, 21 L. Ed. 280; Sugd. 
Vend. & P. 668; Hall v. Swift, 4 Bing. N. C. 381 ; Brouwer v. Sanger, 
2 Y. & J. 459; Bouv. Inst. 187; Sewell v. Cape May, etc. (N. J.) 9 
Atl. 785. 
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There can be no question that under the authorities the Socorro Elec 
trie Company was insolvent when the deed of trust was given, and we 
need not further inquire whether it was given in contemplation of in- 
solvency. This being so, the statute made the deed of trust utterly 
null and void as to the Central Electric Company. 

There are certain other features of the case which a court of equity 
must not overlook. The men who purchased ail the bonds, either for 
themselves or some other party whom they represented, were directors 
of the corporation, and by April 1, 1911, the trust deed had been fore- 
closed, the property of the corporation sold, and Price had bid the 
same in for himself and the other bondholders; the purchase price 
being the bonds which the deed of trust secured. At the time Price 
bid in the property at the foreclosure sale, which he states was April 
1, 1911, the présent suit had been commenced against him and the 
other bondholders, and he had full notice of what might be the resuit 
of the action. The évidence shows that the purchasers of the bonds 
paid a valuable considération for them, but it fails to show the other 
two necessary provisions in order to exempt them f rom the opération 
of the statute, namely, good faith and want of notice. 

We do not stop to consider whether the trust deed would be void- 
able by the Central Electric Company on gênerai principles of equity 
(Northern Pac. R. Co. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. 
Ed. 931 ; Central Imp. Co. v. Cambria Steel Co., 201 Fed. 811, 120 C. 
C. A. 121) as counsel for appellant stands upon the statute, and there 
seems to be no necessity for going further. 

The judgment of the District Court, therefore, will be reversed, and 
the case remanded, with instruction to the trial court to enter a decree 
setting aside the deed of trust and declaring the same null and void, 
and otherwise proceed in the case as law and justice may require. 



In re JAMISON BROS. & CO. 

MacMORRIS v. McCURDY. 

(Circuit Court of Appeals, Tliird Circuit. Xovember 3, 1913. On Eehearing,. 

December 10, 1913.) 

No. 1753. 

1. Bankbuptcy (§ 267*) — Wkongful Pledge of Customers' Secukities by 

BkOKEKS — RiGIlTS OF OWNERS IN SURPLUS PkOCEBDS. 

Banlirupts, wlio were brol^ers, wrongfully reliypothecated securities 
pledged with them by customers with a number of différent lenders to se- 
cure loans made to them. After the banlvruptcy, owners of certain of 
such securities were able to trace tliem into the hands of one or tlie other 
of such lenders, and by an order of the référée the surplus porceeds of 
the collatéral, after paying the loans secured, was paid into a spécial 
fund. Held, that ifwas not a single fund in which ail such owners were 
entitled to share, but that the amount paid in by each leuder constituted 
a separate fund which belonged in equity to those only whose securities 
helped to produce it, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. |§ 371, 380; Dec. 
Dig. § 267.*] 

♦For other cases see same topic & § number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes- 
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On Eeliearing. 
2. Bankrl'ptct (§ 22S*) — Review of Décision of Référée — Effect of Re- 

VERSAL. 

Where an order of a référée deterjiiined the principle on whicli a fuiid 
should be distribntod between those liuving claims thereon, a reversai of 
snch order and llie adoption by tbe District Court ot a différent prlnclplo 
of distribution affects allke ail clainis which stand ou tlio same footing, 
\Ybetlier or not the clrtinuiuts joincd in the iietitlon for review. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387 ; Dec. 
Dig. § 228.* 

Appeal and review in bankruptcy cases, see note to lu re Eggert, 43 
C. C. A. 9.] 

Appeal from, and Pétition to Revise Order of, the District Court of 
the United States for the Eastern District of Pennsylvania ; John E. 
Sater, Judge. 

In the matter of Jamison Bros. & Co., bankrupts, in which George 
McCurdy is trustée. Frank H. MacMorris appeals from, and pétitions 
to review, an order of the District Court. Affirmed. 

The following is the opinion of the District Court by Sater, District 
Judge (sitting by désignation) : 

The case will be siujpUfied if it be borne in mind that the only order uiade 
by the référée which i.s on review is that of July 6, 1912. ïlie preceding or- 
ders stand uninipeached. 

The only pétition for review found among the papers is that filed by Sellers, 
Shoeniaker, Rowland, Kadford, l'rizer, Peel's executor, Hill, and McCurdy. 
A party feeling aggrieved by auy order made by a référée must, 'to secure 
its reversai or moditicatiou, prosecnte a pétition to review such ordei'. If he 
faits to do so, he will not be héard to complain regarding it on a pétition for 
review flled by another party having a différent interest. Loveland, Bank. 
(4th Ed.) 222. In view of the foregoing and of In re Mcintyre & Co., 170 
Fed. 552, 100 C. C. A. 140, 24 x\m. Baukr. Rep. 4, and sonie of. the cases 
eited to support the text in Jones on Collatéral ►Securities (3d Ed.) § 512, cer- 
tain complaints like those of SI. D. Smith and John M. Wirgman as to the 
sale of certain securities are unavailing. Clainiants were at llberty by tiniely 
action to test each and every of the referee's orders. If they failed to do so, 
tiiey uiay not stand upon auother's pétition for review. 

The référée divided the claiuiauts into two classes : (1) Tliose whose securi- 
ties were unlawf ully converted ; (2) those whose securities were lawfully con- 
verte<l. To ac(pilre a standing in either class a party unist trace his securi- 
ties into the possession of a repledgee. This classitication and his disposition 
of the securities which were returued by Toland and identilled by thelr own- 
ers are correct. 

Jones on Collatéral Securities, § 512, announces the following rule, sus- 
taining it by a citation of authority: 

"When securities belonging to several persons hâve been rehypothecated to- 
gether as security for a single loan, the pledgee taking them should proceed 
pari passu in applying the securities to the satisfaction of the loan, so that 
■each of the several owners of the .securities shall bear his just proportion of 
the connnon burden. If such pledgee, without notice of . the claims of the 
true owners, sells tlie securities belonging to oue, and therefroni satisfies the 
claim for which he holds ail the securities, leaving the others undisposed of, 
a court of equity will order the remaining securities to be disposed of, and 
the proceeds applied in such a mnnner that the burden of the loan will be 
borne in équitable proportion by ail." 

A like rule was followed in Re Mcintyre, 176 Fed. 552, 100 C. C. A. 140, 
24 Am. BanUr. Rep. 4. The rule stated in it and by the above-named text- 
writer was adopted and broadened in its ai)plication by the référée. Neither 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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the McTntyre Case nor any of the cases clted by the text-writer were decidod 
witli référence to such a statute as that of Pennsylvania (Act of May 25, 1878. 
P. L. 155, as amended by the Act o£ 1881, P. L. 107). I incline to the belief 
that the référée correctly adopted the above-mentioned rule, but whether he 
did or not is immaterial on this hearing, for the rea.son that, as above stated. 
none of the clalmants are seeking a review of any of his orders prior to that 
of July 6, 1912. 

In the Mclutyre Case and in ail those clted by Jones in hls work to sus- 
tain the above-quoted text, the court bad under considération securitles re- 
pledged to but a single bank. In the présent case there were .six repledgees. 
The securitles pledged to the Third National Bank were by agreement, so the 
référée States, left with It "until détermination of title thereto." They were 
not sold as were the securitles held by other moneyed institutions and by To- 
land. Dlsregarding, theu, the ïhlrd National Bank as a repledgee and the 
.securitles held by it to protect Its loan to the hankrupts, should the several 
funds returned by the other four moneyed institutions and by Toland, with 
the increase due to the sale of securitles under the referee's order (in so far 
as securitles returned were sold), be Consolidated into one fund for distribu- 
tion among those whose securitles were unlawfuUy pledged? The référée by 
hls order answered this question in the affirmative, thus erilarging the appli- 
cation of the above-quoted rule. If the order thus made rests on sound légal 
principles, it is difflcult to understand wliy the Third National Bank sliould 
be in a class by itself. In the Mcintyre Case, supra, the securitles involved 
liad ail been repledged to the National Bank of Commerce. The report of au- 
other brauch of that case, found In 181 Fed. 9.5.5, 104 C. C. A. 419, 24 Aui. 
Bankr. Kep. 626, shows that there was still another bank to which securitles 
belonglng to customers of Mcintyre & Co. had beeu pledged. They were dealt 
with separate and apart from those which had been repledged to the Na- 
tional Bank of Commerce. The Ingérence to be drawn from Jones on Col- 
latéral Securitles, supra, is that the suni realized from the securitles rehy- 
potliecated with each repledgee is to be shared by the persons — and those per- 
sons only — whose securitles were so rehypothecated and who niay be found 
to be entltled to share in such sum. They take the whole of the fund 
realized ; their securitles havlng been subjected to a connnon risk. They are 
not required to share with some other customer or customers of the hank- 
rupts whose securitles were repledged by the hankrupts with some other per- 
son or moneyed institution. The text-writer cites Gould v. Central Trust Co., 
6 Abb. N. C. (N. Y.) 381, and Gould v. Farmers' Loan & Trust Co., 23 Hun 
(N. Y.) 322. Both cases arose out of the same fallure. The customers whose 
securitles were repledged with the Central Trust Company were limited to 
what they could get through that company alone. Those whose securitles 
were repledged to the Farmers' Loan & Trust Company were likewise re- 
strlcted to the recovery of such sums as might be realized from the securi- 
tles rehypothecated to that company. The same rule should, I thlnk, apply 
In the présent case. The clalmants are not gênerai creditors. The proeeed- 
ing as to each of them is in the nature of a réclamation. Each is seeking 
the recovery of hls own spécifie property. To lllustrate the rule, the ultimate 
sum realized for distribution from the securitles held by the Girard Trust 
Company, for instance — being the amount of cash returned by it and of the 
sum realized from the securitles returned by it and sold under the referee's 
order — constitutes a fund to be distributed aniong the persons and those per- 
sons only whose securitles were rehypothecated with such trust company and 
who are found entltled to share therein. The fund for distribution arlsing 
from securitles held by Toland and by each of the moneyed institutions re- 
spectlvely is to be maintained separate. The several funds cannot be Consoli- 
dated. With this exception the référée is afflrmed, a further review of mat- 
ters decided by hlm or discussed in the briefs being deemed unnecessary. 

I hâve made no computation to détermine whether a distribution made in 
accordance with this opinion will let in any of the clalmants o( the second 
class, i. e., clalmants whose securitles were lawfuUy pledged. The order 
which will be taken in accordance with the foregoing should be so drawn as 
to provide for such a contingency, should it arise. AU exceptions and rlghts 
may be reserved. 
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R. Stuart Smith and Charles E. Morgan, both of Philadelphia, Pa., 
for appellant. 

Henry A. Hoefler and John C. Gilpin, both of Philadelphia, Pa., for 
appellee. 

Before GRAY, BUFFINGTON, and McPPlERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Tudge. We take the following admi- 
rably clear statement of facts from the brief of Mr. Smith : 

"Jamison Bros. & Co., a copartnership, were stoclibrokers engaged In busi- 
ness lu Philadelphia. On May 9, 1911, they filed a voluntary pétition lu bauk- 
ruptcy and were adjudged hankrupt. The case was referred to Richard S. 
Hunter, Esq., référée in hankruptcy, and George McCurdy was appointed re- 
cel ver and thereafter elected trustée. 

"At the time of the adjudication Jauùson Bros. & Co. were indebted to the 
West End Trust Company, Girard Trust Company, Eeal Estate Title Insur- 
ance & Trust Company, Pennsylvania Company for Insurance on Llves and 
Grantlng Annuities, Edward D. Tolaud, and the Third National Bank, on de- 
niand loans made by thèse parties secured by collatéral pledged with them 
respectively by Jamison Bros. & Co. In each case the collatéral pledged by 
the brokers exceeded in value the amount of the loan. It developed that vari- 
ons eustomers of Jamison Bros. & Co. had pledged with them as collatéral 
seeurity for payment of their respective accounts with the brokers, certiflcates 
of stock belonging to the eustomers, and that in many instarjces such certifl- 
cates had been unlawfully rehypothecated by the brokers with one or more 
of the six institutions or bankers above ^lamed. 

"Certain of thèse creditors were able to identify their securities in the 
hands of the bankers with whom they had been repledged, and thèse bankers 
were about to sell the repledged securities for repayment of their loans. 

"Thereupou on motion of counsel for the trustée and counsel for various 
clalmants, the référée entered decrees directing the sale of ail the securities 
then remainlng unsold, by the bankers, and after déduction of the amounts 
of their respective loans, the payment by the several bankers to the trustée 
of the balances in their respective hands, togetlier with a written statement 
containing ail available évidence of identiflcatio]i and ownershlp of the se- 
curities aud an account of the sales. Thèse moneya were deposited by the 
trustée in a spécial deposit, aud ail persoiis making auy claims to any of the 
securities were notifled to file their claims with the référée. 

"Copies of the two decrees are printed in the appendix to this brief. A 
separate decree was niade lu the case of tlie Tolaud loan, because Mv. Toland 
liad sold his securities before the d«!cree was enrered. 

"In conformity with the order of the refereo, the bankers sold the securi- 
ties, collected the amount of their loans, with interest, and paid to the trustée 
the following sums : 

West I']ud Trust Comiiany $21.541 21 

Girard Trust Company l.'.VIU Hl 

Pennsylvania Company 10,876 7-5 

Real Estate Title Company 29-t .'!8 

Edward D. Toland 70 70 

Total if ;y,118 .35 

"In addition to the above amounts, the trustée rpceived certain unsold se- 
curities froui the Girard Trust Company, Real I<:state Title Company, and 
Edward I). Toland, which were thereafter ordered by the référée to be sold 
by the trustée, the proceeds of sale to be addèd to the si)ecial fund. 

"The securities pledged with the Third National Bank were by agreement 
left unsold and in the custody of the bank, and are uot iuvolved in this ap- 
peal. 
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"Olalms were filed with the référée on behalf of thirty-fonr claimants who 
asserted title to securities rehypothecated by the bankrupts. The trustée 
filed answers and testimony was taken before the référée in support of each 
claim. 

"On July 6, 1912, the référée filed his report, in whieh he held that the own- 
ers of securities unlawfully rehypothecated, who were able to trace and iden- 
tify their securities, were entitled to a priority over the owners of securities 
which were lavvfully rehypothecated by the brokers ; and that, where ail the 
claimants were of the same class, they must share pro rata in the fuud, if 
not sufficient to satlsfy ail the clainis in full. 

'"The référée divided the claimants into two classes : 

"First. Those whose securities were unlawfully converted and who could 
trace thèse securities into the hands of the subse(iuent lender. 

"Second. Those whose securities were lawfuUy converted and who could 
trace thèse securities into the hands of the subséquent leuder, 

"The claim of the appellant, Frank H. MacMorris, was found by the référée 
to belong in the flrst class. The référée decided that, after deducting from 
the proceeds of sale of ail his securities the amount whieh he owed the bank- 
rupts, there was an equity due MacMorris of $14,918.05. 

"Varions other claimants were found by the référée to belong in the flrst 
class, and the total amount of ail equities due the claimants of the flrst class 
was found to be ?64,584.38. The référée awarded the whole of the spécial 
fund, after payment of the costs of the réclamation proceedings, to claimants 
of the flrst class pro rata ; the fund being insuttlcient to pay claimants of the 
first class in full. 

"A pétition for review of the referee's opinion, and order of award was 
filed on behalf of certain claimants, and the record was certifled by the réf- 
érée to the District Court under General Order 27. 

"The case was heard by Judge Sater, of the District Court for the South- 
ern District of Ohio (sitting by désignation), wlio on April 11, 1913, filed an 
opinion in whieh he afflrmed the référée in every respect except oue. Judge 
Sater held that the sums returned to the trustée by the four financial insti- 
tutions and by Edward D. Toland should not hâve been treated as one fund 
for ratable distribution among ail claimants whose securities were unlawfully 
pledged. He held, on the contrary, that each loan was to be treated as a sep- 
arate transaction and that the sum realized from the sale of securities re- 
hypothecated with each repledgee was to be shared only by the persons whose 
securities were rehypothecated in that partlcular loan. In the opinion of the 
court, theretore, there were flve separate funds instead of one, each fund dis- 
tributable among claimants of the flrst class, the sale of whose securities con- 
tributed to that fund. 

"Accordlngly, a decree was entered on Blay 26, 1913, the effect of whieh 
was to award unequal dividends to claimants of the first class, as follows : 

"Claimants on West End Trust Company surplus 62% 

"Claimants on Girard Trust Company surplus 21% 

"Claimants on l'ennsylvanla Company surplus i . . . . .98% 

"(Claimants on Keal Estate Title Company surplus 14% 

"Claimants on Toland surplus '/lo of 1%" 

[1] Judge Sater's reasons in support of the decree will Lj found in 
his opinion reported above, and they are so satisfactory that little need 
be added. We may say a few words, however, to emphasize the prop- 
osition that the rights of the claimant were in existence at the date of 
the bankruptcy ; the decree merely recognizing thèse rights and making 
them effective. If the claimant had discovered before the bankruptcy 
that his securities had been wrongfully repledged, he would hâve found 
them in the possession of the West End Trust Company and of Ed- 
ward D. Toland. He would also hâve found in the hands of each of 
thèse repledgees other securities belonging to other persons in the same 
209 F.— 35 
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plight as his own. But the bankrupts' loan f rom the trust company was 
a separate transaction f rom the loan made by Toland, and we cannot 
see on what légal or équitable principle the claimant could hâve Con- 
solidated the two transactions, and thus treated them as one. To do so 
would hâve had the effect of making new contracts between the bank- 
rupts and the repledgees, for it would hâve taken the stocks and bonds 
pledged as collatéral for one loan and compelled them to stand as col- 
latéral for the other loan also, although in fact they had nothing to do 
with the second transaction. Moreover, the claimant might also hâve 
discovered that the bankrupts had repledged securities belonging to 
other persons with the Girard Trust Company, the Pennsylvania Com- 
pany, and the Real Estate Title Insurance & Trust Company, to stand 
as collatéral for separate and additional loans, to which his own securi- 
ties bore no relation whatever — not even the unimportant relation that 
existed between the West End and the Toland loans. Upon what 
ground could he hâve interfered with thèse last-named loans, and in 
effect merged them with the loâns made by the West End Trust Com- 
pany and by Toland? And if he could not haye done this before 
bankruptcy he cannot do so now, for the rights of creditors, as many 
décisions hold, are fixed in essence as of the time of bankruptcy. 

The defect in the claimant's argument is that he treats the surplus 
arising from the sale of the securities that were wrongfully repledged 
as if it were a single fund belonging to the bankrupts themselves, and 
upon this assumption he contends (not without force) that ail the own- 
ers whose securities were thus dealt with should share pro rata in the 
surplus. But the assumption is not correct, and the argument based 
upon it must fail. In reality and in equity the surplus belonged, not to 
the bankrupts, but to the owners of the securities, and it did not consti- 
tute a single fund, but five funds, which belonged respectively to five 
groups of the bankrupts' customers. In our opinion the right of the 
individuals composing each group is distinct, and is not held in common 
with the other four. 

What right (légal or équitable) the bankrupts might hâve had in a 
surplus arising from the sale of securities that had been rightfully re- 
pledged is not involved in this controversy, and we express no opinion 
thereon. 

The decree is affirmed. 

On Rehearing. 

This rehearing is in efïect a new appeal from the decree of Judge 
Sater (sitting by désignation in the Eastern district of Pennsylvania) 
that was affirmed in the foregoing opinion. Indeed, the rehearing was 
granted expressly in order to save the delay and expense that would 
hâve resulted if the strictly regular course of taking a new appeal had 
been followed. 

[2] The persons whose interests are now specially urged do not at- 
tack the principle of Judge Sater's decree, namely, the séparation of 
the fund for distribution into five funds. On the contrary, they ap- 
prove the principle ; but they argue for a modification of the decree, so 
that no creditor shall be permitted to share in any of thèse separate 
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funds except the creditors that appealed from the referee's décision to 
the district court. There was no appeal from the décision except on be- 
half of the persons now before us, and, if the modification they ask 
for should be made, their shares in the respective funds would be much 
increased. It is true that a large majority of the creditors that were 
affected by the referee's ruHng acquiesced therein, and that only eight 
creditors appealed to the District Court ; but we do not see how thèse 
persons could avoid acting in behalf of other creditors whose situation 
was similar to their own. Only oné question of controlling importance 
was raised in the District Court, and the décision necessarily affected 
every claimant to the fund, even if he did not join in the appeal. That 
question was, not whether a particular, independent, claim should be 
allowed, but what principle of distribution should be applied; and in 
our opinion ail creditors in a similar situation were affected by the déci- 
sion. If the référée was right, ail creditors of a particular class were 
entitled to share ratably in the fund, considered as a single whole ; if 
he was wrong, a différent rule of distribution was to govern. But the 
présent contention goes further, and asks us to hold that eight creditors 
are to be formed into a new subclass, and are to be entitled to full pay- 
ment out of five separate funds (if the respective amounts be sufficient 
to satisfy théir claims), while ail other claimants, although in a similar 
situation, are only entitled to receive much smaller proportionate sums. 
We think this resuit would be inéquitable ; and, moreover, that it finds 
no support in the citéd cases that hold a claimant bound by an adverse 
judgment from which he does not appeial. Such cases do not apply to 
the situation now presented, where numerous claims stand upon a pre- 
cisely similar footing, except for the différence in amount. 

We therefore décline to modify the decree of affirmance that bas 
been alrea'dy entered. 



FALL V. UNITKD STATES (two cases). 

(Circuit Court of Appeals, Eiglith Circuit. Kovember 28, 1913.) 

Nos. 3900, 3907. 

1. COXSPIEACY (§ 43*) — SCIIEME TO IJEFRAUD — INDICTMEXT. 

Act S. D. ilarch 3, 1905 (Laws 1905, c. 177), provided for an animal 
appropriation of $10,000 for wild animal bounty, declaring that a bountj- 
of $5 stiould be paid for the kililug of grown wolves, for each mountalii 
, lion Ç3, and for each pup wolf, prairie wolf, 'Or coyote $2, provided the 
sum of $10,000 was sutticient to do so, and if not then the $10,000 should 
be paid pro rata upon the claims existing. Ileld that where défendants 
were indicted for conspiracy to defraud in that they had assisted in the 
préparation of fraudaient bounty claims, and the indictment alleged that 
the scheme «r artifice was to defraud the state of South Daliota "and 
divers persons to the grand jury unknown," the fact that the claims for 
bounty flled that were valid excecded the appropriation did not render 
tlie indictment invalid because under such circunistances it was the 
holders of good claims that were defrauded and not the state, and that 
the nanies of such defrauded claimants were not given. 

[FA. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. § 43.*] 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe.» 
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2. I?JDICTMENT AND INFORMATION (§ 110*) — SURPLUgAGE — CONSPIRACT TO De- 

FRAUD- — PeRSONS DEÏBAUDED. 

Where an indletment charged défendants with conspiracy to defraïul 
tlie State of South Dakota "and divers persons to tlie grand jury un- 
known" by participatlng in frauduleut claims for wild aiiiuuil bounty un- 
der Act S. D. Marcli 3, 1905 (Laws 1905, e. 177), and it appeared tliat, If 
the claims alleged to hâve been fraudulent were ail rejected, the ap- 
propriation for animal bounty would hâve been exhausted in payments 
made to valid clulmants, the allégation that the seheme was to defraud 
"divers persoiis to the grand jury unknown," as well as the state, could be 
rejected as surplusage, since the state was none the less defrauded by 
the fraudulent claims, though if they had uot been filed it would hâve 
paid the appropriation to others. 

[Ed. Xote. — For other cases, see Indictnient and Information, Cent. Dig. 
§§ 311-314; Dec. Dig. § 119.*] 

3. PosT Office (§ 40*) — Misuse of Mails— Intent — Evidence. 

Pol. Code S. D. § 3118, provides for punishuieut of any one who shall 
"inteutionally" évade or violate any of the provisions of the article re- 
latlug to wild animal bounty, and Pénal Code U. S. § 215 (Act March 4, 
1909, c. 321, 35 Stàt. 1130 [U. S. Comp. St Supp. 1911, p. 1653]), imposes 
punishnient ou whoever, havlng devlsed or intended to devise any seheme 
or artifice to defraud or for obtaining mouey or property by means of 
false or fraudulent prêteuses, représentations, or promises, shall, to ex- 
écute such seheme or artifice, use the mails. Hcld that, where accused 
was indieted for misuse of the mails in furtherance of a seheme to de- 
fraud by means of false and fraudulent wild animal bounty claims, the 
government introduced proof of a conspiracy to violate the law by filing 
assigned claims for bouuties, évidence that, when such claims were flled 
with accused, the skins referred to were actually présent, and when the 
claims were certified to the state auditor the skins were cllpped as re- 
qulred by the statute, that defendant's administration of his duties as 
auditor with référence to such claims had been the same as had been 
followed by his predecessor, and that he had been informed by the chair- 
man of the board of county commissioners that he need net keep the 
skins for inspection, and that the county attorney had approved assign- 
ments, forms, and advised him that asslgnnient of such claims was suth- 
cient, etc., was admissible to négative a fraudulent intent. 

[Kû. Note. — For other cases, see Post Office, Cent. Dig. §§ S4-8G; Dec. 
Dig. § 49.* 

Nonmailable matter, see note to Timmons v. tJnited States, 30 C. C. A, 
70 ; McCarthy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. ElUott, Judge. 

John E. Fall and David A. Fall were convicted of conspiracy to de- 
fraud the State of South Dakota and of using the mails in connection 
therewith, and they bring error. Reversed and remanded, with di- 
rections. 

Chambers Kehar, of Lead, S. D. (James G. Stanley, of Lead, S. D., 
and Williams & Sweet, of Rapid City, S. D., on the brief), for plain- 
tiffs in error. 

Charles C. Houpt, U. S. Atty., of St. Paul, Minn. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 
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SMITH, Circuit Judge. John E. Fail, David A. Fall, and Francis 
R. K. Hewlett were tried jointly on an indictment against them and 
another for conspiracy under Pénal Code, § 37, to defraud the state 
of Soutli Dakota under its statutes relating to bounty. Political Code 
of South Dakota, §§ 3n3 to 3116 and 3121, as amended by Laws 
1905, c. 177, and for using the United States mails in connection there- 
with in violation of section 215 of the Pénal Code (Act March 4, 1909, 
c. 321, 35 Stat. 1130 [U. S. Comp. St. Supp. 1911, 9. 1653]). They 
were convicted, and John E. Fall and David A. Fall brought the case 
hère on error. They sued out separate writs, but as both writs hâve 
been submitted upon the same record in the District Court it is agreed 
that the cases be disposed of together. Hereafter the United States 
will be treated as the plaintiff and the Messrs. Fall as the défendants. 

In 1903 the state of South Dakota passed a law for a state bounty 
for the killing of wolves and other animais, known as sections 3113 
to 3121 of the Political Code. On March 3, 1905 (Laws 1905, c. 177), 
it passed a substitute for sections 3113, 3114, 3115, and 3121. The 
statute made a permanent annual appropriation of not to exceed $10,- 
000 not to be disbursed until 30 days after the end of the year. A 
bounty was to be paid for the killing of grown wolves of $5, for each 
mountain lion $3, and for each pup wolf, prairie wolf, or coyote, $2, 
provided the sum of $10,000 was sufficient to do so, if not, then the 
$10,000 was to be paid pro rata upon the claims existing. Any person 
desiring to claim bounty was required to présent the skin to the board 
of county commissioners of the county in which the animal had been 
killed within 30 days of the killing or leave the same within that time 
with the county auditor and at the same time file bis afïidavit with the 
county auditor stating that the animal was killed in the county, by 
whom and when ; that the skin and scalp produced were from the 
animal on the killing of which the bounty was asked ; and that no al- 
lowance or bounty had been paid for the killing of such animal. The 
county commissioners were required to examine the skin and scalp and 
eut the skin from the lower jaw and burn it, and, if from the affidavit 
mentioned and the examination of the skin and scalp they found the 
animal was killed in that county, they should direct the county auditor, 
under the county seal, to issue to the claimant a certificate, in a form 
prescribed, to the Auditor of State, which certificate should be filed 
within 30 days after its receipt by the claimant, 

The défendant John A. Fall was auditor of Pennington county, and 
David A. Fall, his twin brother, was bis deputy. 

It is quite clear that the statute contemplated that each skin should 
be presented and the évidence made by the individual who killed the 
animal, but a practice had grown up in Pennington county during the 
administration of Fall as county auditor, and possibly anterior thereto, 
for the one who killed the animal to sell the skin and claim for bounty 
to some dealer in bides. The bide company would then présent the 
claim to the county auditor or his deputy with an affidavit usually pur- 
porting to be signed by the one who killed the animal and with an as- 
signment of the claim for bounty to the bide company purporting also 
to be signed by the man who killed the animal ; the auditor or deputy 
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auditor would then certify that lie had sworn to the afiïdavit before 
him and then certify the claim for bounty to the State Auditor. Some 
of the hide companies in question presented claims for more wob/es 
and coyotes than had been killed by the persons alleged to be claiin- 
ants. Their conduct seems to hâve been not only reprehensible but 
liighly fraudulent, and Mr. Hewlett, who represented several of thèse 
companies, has, as we understand, been convicted and is now being 
punished. 

A question has arisen as to whether the Falls signed the names of 
some of the supposed affiants to their affidavits. 

W. A. Shurtleff of Parker, S. D., testified sufficiently to admit bis 
testimony, as an expert in handwriting, that the signatures to many of 
the affidavits and assignments were in the handwriting of the Falls. 
The conduct of the Falls in certifying that men appeared and swore 
to affidavits before them that did not so appear is of course repre- 
hensible, and if they in addition signed the names of supposed affiants 
their conduct is still more subject to condemnation, but it does not 
conclusively follow that they were guilty of the conspiracy to defraud 
the state of South Dakota and used the mails in connection therewith. 

[1] Complaint is first made that the indictment charges that the 
scheme and artifice was to defraud the state of South Dakota and di- 
vers persons to the grand jury unknown. It is contended that, as the 
claims fded that are undoubtedly correct exceeded the appropriation, 
the f raud was not upon the state of South Dakota but upon those other 
claimants, and the names of the defrauded claimants should bave been 
given, if known, and it is further insisted that they must bave been 
known. Appellants cite Durland v. United States, 161 U. S. 306. 16 
Sup. Ct. 508, 40 L. Ed. 709; Coffin v. United States, 156 U. S. 432, 
15 Sup. Ct. 394, 39 L. Ed. 481 ; Milby v. United States, 109 Fed. 638, 
48 C. C. A. 574. We cannot agrée that any of thèse cases even tend 
to sustain the defendant's contention. 

If it is alleged in such a case that the parties were to the grand jury 
unknown, that is presumed in the first instance to be true. It is con- 
ceded a demurrer which was filed to the indictment could not raise this 
question, but it is çlaimed that their motion in arrest of judgment 
should bave been sustained. There was substantially no évidence of 
who the righteous claimants were, and substantially no more appeared 
upon the trial in this regard than appeared in the indictment, but the 
fact, if it appeared before the close of the trial, who the wronged par- 
ties were would not show that the grand jury had such knowledge ac- 
cessible when it returned the indictment. 

In the very case of Coffin v. United States, 156 U. S. 432, on page 
452, 15 Sup. Ct. 394, on page 402 (39 L. Ed. 481), the court quotes 
with approval from Commonwealth v. Sherman, 13 Allen (Mass.) 248, 
250, to the effect that : 

"It is always open to the défendant to move the jndge before whom the 
trial is had to order the prosecuting attorney to give a more partlcular de- 
scription, in the nature of a spécification or hlll of partleulars, of the acts on 
whlch he intends to rely, and to suspend the trial until this can be done ; aiul 
such an order will be made whenever it aiipears to be neeessary to enable the 
défendant to meet the charge against him, or to avoid danger of Injustice. 
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Comuionwealth v. Gilos, 1 Gray fJIa.ss.] 469; The King v. Curwood, 3 Ad. & 
El. 815 ; Kosc. Crlm. Ev. (6tb Ed.) 178, 179, 420," 

[2] But entirely aside from this question this court is of the opin- 
ion that under the circumstances of this case "and divers persons to 
the grand jury unknown" may be wholly rejected as surplusage. If 
the State could hâve been compelled to pay out the money to some one 
else if not to the hide dealers in question, if it was fraudulently in- 
duced to pay it to the hide dealers the state was no less defrauded 
because it would hâve otherwise paidthe money to sorae one else, If 
this fraud in fact existed, it was a fraud upon the state of South Da- 
kota. Haas V. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 
17 Ann. Cas. 1112. 

[3] The défendant John E. Fall on the stand was asked by the de- 
fendants' counsel whether the skins referred to in the various affida- 
vits, assignments, and certificates were actually présent at the time they 
certified to the fact that aiïidavits were sworn to before them, and when 
they certified the claims to the State Auditor, and were then clipped 
by them. It was sought to show by him that he was deputy auditor 
before he became auditor, and that the practice of the auditor was to 
take and accept claims in the names of others than those whb pre- 
sented the skins and to issue certificates on assignments filed to par- 
ties other than those who had killed the animais, and that the practice 
was followed by him; that the board of county commissioners had 
approved the method in which the business was transacted and the 
chairman of the board told him he need not keep the skins for inspec- 
tion of the board ; that he consulted the county attorney for Penning- 
ton county as to the form of assignment used and the county attor- 
ney advised him that the assignment was sufficient and authorized him 
to issue the certificate to the State Auditor; that he never had any 
thing to do with procuring any of thèse assignments; that he never 
issued any certificates to the State Auditor unless there was at the 
time presented the skins of the animais to the number stated in the 
certificate, and there was also exhibited to him at the time the assign- 
ment of the claim for bounty ; that he never received any compensa- 
tion, pay, reward, or considération whatever on account of any wolf 
bounty claims which were certified to the State Auditor aside from 
statutory fées as provided by law ; that, the assignments being there 
and the skins, he did not think any person would be defrauded at the 
time he issued the certificate. Ail this évidence was excluded upon the 
objection of the government. This we think was error. 

Section 3118 of the Political Code of South Dakota provides a 
punishment of any one who shall "intentionally évade or violate any 
of the provisions of this article." Section 215 of the Pénal Code pro- 
vides for the punishment of whoever having devised or intending to 
devise any scheme or artifice to de fraud or for obtaining money or 
property by means of false or fraudulent pretenses, représentations, or 
promises and shall for the purpose of executing such scheme and ar- 
tifice use the mails. 

Thèse défendants were charged under Pénal Code 37 with conspira- 
cy to violate section 215. The indictment specially charges that the 
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offense was committed, and that défendants did intend to cheat and 
defraud the state of vSouth Dakota, and that it was "intended" to be 
made effective by the use of the mails. If thèse and similar allégations 
had been omitted, the indictment would probably hâve been détective. 
Evans V. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830. 

"Although an evil or malicious mind or wlU is necessary to the commission 
of most offenses, it is net necessary in ail cases to aver a guilty intent as a 
substantive part of the crime in giving its teclinical description in an indict- 
ment or Information. In those cases in whieh the act necessarily includes 
the intent, it is sufflcient to aver the act in apt and technical ternis and the 
intent will be inferred. But where the couinion law or statute makes a par- 
ticular Intention essential, or there is an attempt, not accomplished, to do a 
criminal act, and the evil intent only can be puuished, it is then necessary 
to allège the intent with direetness and précision, although there are cases in 
which an attempt to commit a willful and malicious crime imports ex vi ter- 
mini an intent to commit that crime. A spécifie intent which is made part of 
the offense by the statute creating it must be charged, as where the intent 
with which an act is done brings it within a statute punisliing as a felony 
that which at common law was a misdenieanor, or where an act is criminal 
only if done with a particular intent." 22 Cyc. 329. 

Hère the question is not one of criminal pleading but of évidence. 
Would the évidence rejected hâve tended to réfute any of that offered 
by the government or any just inference that might be drawn there- 
from? In this case there was no direct évidence of any conspiracy. 
The proof of that rested upon circumstances. More than usually in 
criminal cases the condition of the minds of the Falls was important. 
It is laid down that in conspiracy there must be intentional participa- 
tion in the transactions vi'ith a view to the furtherance of the common 
design or purpose. There must hâve been a scheme or artifice to de- 
fraud. What does this mean? Does it not include the intention to 
defraud ? Even in a civil case under the bankruptcy law the Suprême 
Court has held that under section 67e, in determining whether a con- 
veyance was made with the intent and purpose to hinder, delay, and 
defraud creditors, the intent is the very essence of the offense. The 
intent is the gist of the right to avoid a transfer. Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 10)8. 

Of course we do not mean that in ordinary cases ignorance of the 
law or a conscientious conviction that the law was un just or the like 
would defeat a conviction. Reynolds v. United States, 98 U. S. 145, 
25 L. Ed. 244. What we do mean is that an intention to take part 
in a conspiracy is always essential to the commission of the crime of 
conspiracy, and, where it is charged that the conspiracy was to de- 
fraud some other person, an intention to defraud is essential. It is said 
that to constitute a crime the act must, except in the case of certain 
statutory crimes, be accompanied by a criminal inent or by such neg- 
lect and indifférence to duty or conséquences as is regarded by the law 
as équivalent to a gênerai intent. An act does not make a man guilty 
unless he be so in intention, but this is not the exact rule on which 
we rely. A man is presumed to intend the natural and ordinary re- 
sults of his own acts, and conseqnently if one does an unlavifful act 
it is presumed thatit was dor.e with a criminal intention, but this prc- 
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sumption is not a conclusive one and may be rebutted by the défend- 
ant. 

"Tliere are certain crimes of wliicli a spécifie intent to accomplinli a par- 
ticiilar purpose is an essontial élément, and for wliicli there can i)e no con- 
viction upon proof of mère gênerai malice or criminal intent. In thèse cases 
it is necessary for the state to prove the speciflc intent by either direct or cir- 
cunistantial évidence." 12 Cyc. 152. 

What is hère announced is that, where the government relies upon 
circumstances to prove a conspiracy or the devising of a schéma and 
artifice to defraud, the case cornes within that class where an intent 
différent from the ordinary criminal intent must be shown. Hère the 
government called numbers of witnesses by vvhom afïidavits purported 
to be on file of the killing of a number of animais in excess of those 
which they testified upon the trial they had killed. This was a circum- 
stance tending to show a conspiracy and by inference at least tended 
to show that the number of skins shown in the affidavit wçre not be- 
fore the auditor when he made his certificate to the State Auditor. If 
it had appeared that, when an affidavit and assignment were filed with 
the county auditor, a corresponding number of skins were then and 
there exhibited to him and he clipped them, that in the auditor's ex- 
périence as deputy under his predecessor it had been the practice, upon 
the présentation of an affidavit apparently signed by the man who 
killed the animais and his assignment, to certify to his affidavit and to 
issue a certificate to the State Auditor, that, while the law of South 
Dakota required the skins to be deposited for inspection by the board 
of county commissioners, they or their chairman had told him that it 
was unnecessary to keep thèse skins for their inspection, and that he 
consulted the law officer of the county and he advised him that the 
assignment was sufïicient to authorize him to issue the certificate to 
the State Auditor, that he never had anything to do with procuring 
any of thèse assignments, that he never received any compensation, 
pay, reward, or considération for certifying thèse claims, ail this would 
hâve tended greatly to weaken the contention of the government that 
the auditor and his deputy were parties to the conspiracy, if one ex- 
isted. See People v. Flack et al, 125 N. Y. 325, 26 N. E. 267, 11 L. 
R. A. 807, where an elaborate note will be found on this subject of 
intent down to 1890; Wharton's Criminal Evidence (lOth Ed.) pp. 
901, 906, 1685, 1698, and 1771 ; Potter v. U. S., 155 U. S. 438, 439, 15 
Sup. Ct. 144, 39 L. Ed. 214; Rudd v. U. S., 97 C. C. A. 462, 173 Fed. 
912. 

It foUows that the judgment in both cases is ordered reversed, and 
the causes remanded, with directions to the trial court to set aside the 
verdict and grant a new trial. 
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T7NITED STATES y. UTAH POWER & LIGHT CO.t 
(Circuit Court of Appeals, Kighth Circuit November 14, 1913.) 

No. 3,992. 

1. Public Lands (§ 7*) — Authobitt and Conteol or Congress — AcQuismoîT 

• OP PBIVATE RlQilTS. 

Under Coust. U. S. art 4, § 3, whlch rests In Congress "power to dis- 
pose of and make ail needful rules and régulations respecting the ter- 
ritory or the property belonglng to the United States," tltle or rlgUts in 
the public lands cannot be acquired by a private person or corporation in 
the exercise of a state sovereignty, but only by vlrtue of sonie act of 
Congress and in accordance with the procédure prescribed. 

[Kd. Note. — For other cases, see Public Lands, Cent Dlg. §§ 7, 34 ; Dec. 
Dlg. 5 7.»] 

2. Public Lands (| 7*) — Authobitt and Contbol of Congeess — Récogni- 

tion BY State Constitution. , 

By the provision of the enabllng act and state Constitution of tJtah 
forever disclaimlng on the part of the people of the state ail rlght and 
title to the unappropriated public lands lying within the state, and pro- 
viding that untll tlie tltle thereto shall îiave been extinguislied by the 
United States the same shall be and reuiain subject to the disposition of 
the United States, the govermuent's fuU rlght of control over such lands 
Is expressly recognized. 

[Ed. Note. — For otlier cases, see Public Lands, Cent. Dlg. §§ 7, 34 ; Dec. 
Dlg. S 7.*] 

3. Public Lands (§ 7*) — Watèbs and Wateb Riqhts in Pujslic Lands — 

Electric Power Companies. 

Act May 14, 1896, c. 179, I 2, 29 Stat 120 (U. S. Comp. St 1901, p. 
1573), which speciflcally authorizes the Secretary of the Interior, under 
rules and régulations to be fised by hlm, to grant right of way and the 
use of ground on the public lands or forest réservations to electric power 
companies, as to such companies supersedes, or at lèast modifies and Um- 
Its, the gênerai provisions of Rev. St § 2339 (U. S. Comp. St 1901, p. 
1437), enacted in 1866, recognizing vested water rights and rights of 
■way for dltches and caiials acquired In accordance with local customs and 
lavvs, to the estent that since its passage rights in public lands can be 
acquired by such a oompany only by a grant from the Secretary. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 7, 34 ; Dec. 
Dlg. 5 7.*J ' 

Appeal from the District Court of the United States for the District 
of Utah; John A. Marshall, Judge. 

Suit in equity by the United States against the Utah Power & Light 
Company. Decree for défendant, and 'complainant appeals. Reversed. 

See, also, 208 Fed. 821. 

R.' F: Feagàns, Assistant Solicitdr Department of Agriculture, of 
Ogden, Utah, and Hirani E. Booth, U. S. Atty., of Sait Lake City, 
Utah (William m; McCrça, Asst U. S. Atty., of Sait Lake City, Utah, 
on the brief ), for the United States. x 

Dwight W. Morrow, of New York City, and E. M. Allison, jr., of 
Sait Lake City, Utah (S. A. Bailey, of Sait Lake City, Utah, Clyde C. 
Dawson, of Denver, Colo., and Waldemar Van Cott and W. D. Riter, 
both of Sait Lake City, Utah, on the hrief), for appellee. 

William V. Hodges, of Denver, Colo. (Mason A. Lewis, of Denver, 
Colo., on the brief), amicus curiœ. 

•For other cases see same toplc & § ndmbek in Dec. & Am. DIss. 1907 ta date. & Rep'r lodexea 
fRehearlug denied February 23, 1914. 
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Before HOOK and CARLAXD, Circuit Judges, and VAN VALK- 
ENCURGH, District Judge. 

VAN VALKENBURGH, District Judge. The United States brings 
its bill of complaint against the appellee, défendant below, by which 
it seeks perpetually to enjoin said défendant from maintaining, in 
whole or in part, an alleged unlawful and tortious possession and oc- 
cupancy of certain public lands in Cache county, State of Utah, now 
forming a part of t!ie Cache National Forest. 

Appellee is a corporation organized for the purpose of supplying 
electrical power to ail who may désire to purchase and use it. Since 
December, 1900, it, and its predecessor in interest, hâve been engaged 
in the continuous opération of certain hydro-electrica! power works, 
situated on the Logan river in the county and state aforesaid. Thèse 
Works comprise a réservoir and a flume or conduit for conveying the 
flow of water from the réservoir to the power works, pressure 
pipes, and power house station, ail equipped with the necessary 
machinery and apparatus. The réservoir, flume, and conduit are sit- 
uated wholly upon and within the lands of the United States. 

It is alleged in the bill that the défendant power company holds no 
permission for the construction, maintenance, or use of said réservoir, 
flume, or conduit, nor any permission or authority to occupy or use said 
lands for the purposes stated from the United States or from any of 
its ofificers duly empowered by law to issue or grant the same ; this, 
of course, stands admitted. Appellee daims to hâve acquired what- 
ever rights it possesses under and by virtue of the customs, laws, and 
décisions of the state of Utah, as recognized and confirmed by section 
9 of the act of Congress of July 26, 1866, appearing as section 2339 uf 
the Revised Statutes (U. S. Comp. St. 1901, p. 1437) as follows: 

"Whenever, by priority of possession, rights to the use of water for iniii- 
ing, agrieultural, mauufacturiug or other purposes, hâve vosted and actrued, 
and the sauie are recoguiKed and acl^nowledged by the local customs, laws, 
and the décisions of courts, the possessors and owners of such veste;! rights 
shall be niaintaiued and i)rotected in the same ; and the right of way for 
the construction of ditches and canais for the purposes aforesaid is liereby 
acknowledged and confirmed: Trovided, liowever, that whenever, after the 
passage of this act, any person or persous sliall, in the coustructiou of any 
ditch or canal, injure or damage the possession of any settler on the publie 
domain, the party conuuittlng such injury or damage shall be liable to the 
party injured for such injury or damage." 

The government claims : (1) That rights of way for power com- 
panies cannot be acquired under this act, because such companies and 
their purposes were not contemplated by Congress at the time of the 
enactment of thèse laws, and were not, therefore, within the intent 
and meaning of those acts. (2) That in any event Congress has since 
made spécifie and comprehensive provisions defining the procédure by 
which, and the extent to which, the use of the public lands may be 
granted and acc^uired for the purposes of generating, manufacturing, 
and distributing electric power ; that this législation withdraws such 
uses from the terms of section 2339 of the Revised Statutes, if they 
were evçr included therein. The législation referred to is that of May 
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14, 1896, c. 179, 29 Stat. 120 (U. S. Conip. St. 1901, p. 1573), wlilch 
reacis as follows : 

'•Be it enacted by the Sonate and ITousc of Tiopresentatives of tlie United 
States of America in Oonj;ress assenibled, tliat tlie act entitletl 'An aet to 
permit tbe use of tlie riglit of way throush tlie public lands for triiniroads, 
caïuils, and réservoirs, and for otber purjioses,' apjiroved .Tanuary tvveuty- 
flrst, eigliteen liuudred and ninety-flve, be, and tbe same is bereby, amended 
by adding thereto the following: 

"Sec. 2. Tliat the Secretary of the Interior be, and bereby Is, autliorlzed 
and enipowered, under gênerai régulations to lie fixed by lilm, to permit tlie 
use of right of way to tlie extent of twenty-live foet, togetlier with the use 
of neeessary grouud, not exeeeding forty aères, upou the publie lands and 
forest réservations of the Tiiited States, by any citizen or association of citi- 
zens of the United States, for i the purposes of generating, manufacturing, 
or distributing electrie power." . 

The government's position is that this act, of subseqtient adoption, 
making spécifie and comprehensive régulations respecting a subject 
conceived to b'e embraced within the terms of the prier more gênerai 
act, withdraws that subject from the opération of the former act to 
the extent to which it is governed by the spécial provision and is pro 
tanto a substitute for tiie gênerai stâtute formerly governing the sub- 
ject-matter. Under the authority of this act, the Secretary of the In- 
terior fixed and promulgated gênerai régulations ; and it is contended 
that since tliat time, as agairi'st the United States, no rights could bc 
acquired in the public lands for purposes of generating, manufacturing 
or distributing electrie power except in conformity with the act of 
1896 and the procédure thus established. The exclusive control of 
Congress over the disposition of the public lands is asserted. The al- 
leged rights of appellee were attempted to be created since the passage 
of the act of 1896, and the régulations promulgated thereunder, to 
wit, in December, 1900. 

A motion to dismiss, substituted. under the ncw equity rules for de- 
murrer, was filed by appellee. The court below, being of opinion that 
the défendant had title to a right of way for its pipe lines and réser- 
voirs under section 9 of the act of July 26, 1866, and was therefore 
under no obligation to proceed under the subséquent législation, sus- 
tained this motion and dismissed the bill. 

It is suggested, rather than insisted, that appellant is not entitled to 
équitable relief because its remedy at law is complète and adéquate. 
This point, though raised in the briefs for appellee, was not urged at 
the oral argument. While ejectment vvould seem to afford adéquate 
relief, nevertheless the proceeding in equity bas been recognized and 
approved. United States v. Brighton Ranche Co. (C. C.) 26 Fed. 
218; Light V. United States, 220 U. S. 523, 31 Sup. Ct. 483, 55 L. Ed. 
570. However, we agrée with the trial judge that under the new eq- 
uity rules the objection, if well taken, does not justify a dismissal, and 
that the question therefore need not be deteriuined. 

[1] From the briefs the claim of right asserted by appellee would 
seem to be twofold in its nature : First. That the power company is 
entitled to be maintained and protected, so long as it may désire, in 
the use of rights of way over the public land, which it claims to bave 
acquired for the purpose of putting vvater to a bénéficiai use under the 
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cuBtoms, laws and décisions of the state of Utali, as recognized and 
confirmed by section 9 of the act of Congress of July 26, 1866, Re- 
vised Statutes U. S. sec. 2339 ; that by said act and by the construction 
and use of its réservoir and flume, it has permission of the highest and 
most solemn kind from the United States government to occupy the 
land in question. Second. That it is protected in its tenure because 
that tenure is authorized by the laws of the state of Utah, exercising 
sovereign and exclusive jurisdiction with respect thereto. 

The proposition that absolute and perpétuai rights in the public lands 
may be acquired for private gain by mère appropriation, without pur- 
chase or compensation, and in the exercise of a state sovereignty which 
transcends the constitutional povver of the Congress, is a somewhat 
startling one, and must be considered first. The Constitution of the 
United States (article 4, § 3) provides that: 

"Consress sliall hâve power to dispose of and make ail needful rules and 
régulations respecting the territory or the proix^rty belonging to the United 

States." 

This is the suprême law of the land and embodies an express grant 
of power to the national government. Light v. United States, 220 U. 
S. 537, 31 Sup. Ct. 483, 55 L. Ed. 570; Kansas v. Colorado, 206 U. S. 
89, 27 Sup. Ct. 655, 51 L. Ed. 956. It has been construed to rnean that 
title and rights in and to the public lands are created by the acts of 
Congress, and must be governed by their provisions whether they be 
hard or lenient, and that no rights whatsoever càn be obtained in the 
lands of the United States except as Congress may consent. Rector v. 
Ashlev, 6 Wall. 142, 18 L. Ed. 733 ; Frisbie v. Whitney, 9 Wall. 187, 
19 L. Ed. 668; Emblem v. Lincoln Land Co., 184 U. S. 660, 22 Sup. 
Ct. 523, 46 L. Ed. 736; Wilcox v. Jackson, 13 Pet. 498,. 10 L. Ed. 264; 
Jourdan v. Barrett, 4 How. 169, 11 L. Ed. 924; United States v. Chi- 
cago, 7 How. 185, 12 L. Ed. 660; Butte City Water Co. v. Baker, 196 
U. S. 119,, 25 Sup. Ct. 211, 49 L. Ed. 409; Kansas v. Colorado, 206 
U. S. 46-92, 27 Sup. Ct. 655, 51 L. Ed. 956; Light v. United States, 
supra. After quotmg this provision of the Constitution, the Suprême 
Court, in Jourdan v. Barrett, 4 How. at page 184, 11 L. Ed. 924, said: 

"For the di.sposal of public lands, therefore, in the new states, where such 
Uinds lie, Congress may provide by law ; and having the constitutional power 
to pass the law, it is suprême; so Congress may prohibit and punlsh tres- 
passers on the public lands. Having the power of disposai and of protection, 
Congress alone can deal with the title, and no state law, whether of limita- 
tions or otherwise, can defeat such title." 

Wilcox v. Jackson dealt with public lands within the state of 
Illinois. Concerning the asserted power of the state to legislate re- 
specting the title to such lands within its borders, the court said : 

-ïhe effect of this would be, not that Congress ha'd the power of disposing 
of the public land, and prescribing the rules and régulations concerning that 
disposition, but that Illinois possessed it. That would be to make the laws 
of Illinois paramount to those of Congress, in relation to a subject confided 
by the Constitution to Congress only. And the practical resuit in this very 
case would be, by force of state législation, to take from the L'nlted States 
their own land, against their own will, and against their own laws." 
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In Camfield v. United States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. 
Ed. 260, it was held that the government of the United States may 
legislate for the protection of its lands, though such législation may 
involve the exercise of the police power ; and may complain of and take 
steps to prevent acts of individuals, in fencing in its lands, even though 
done for the purpose of irrigation and pasturing. In the opinion Mr. 
Justice Brown, speaking for the court, said : 

"While the lands in «luestlon are ail within the state of Colorado, the gov- 
ernment has, with respect to its own lands, the rlghts of an ordiuary pro- 
prietor, to malntain Its possession and to prosecute trespassers. It may deai 
with sueh lands preeisely as a private individual may deal with hls fanning. 
property. It may sell or withhold them froni sale. It may grant them in 
aid of railways or other public enterprises. It may open them to pre-emp- 
tion or honiestead settlement ; but' it would be recréant to its duties as trus- 
tée for the people of the United States to permit any Individual or private cor- 
poration to nionopolize them for private gain, and thereby practically drive 
intending settlers from the market." 

In Light V. United States, supra, the United States had suffered its 
public lands to be used for pasturage; and there thus grew up a sort 
of implied license that thèse lands might be used so long as the govern- 
ment did not withdraw its consent. The court held that : 

"Fallure to ob.iect, howeyer, did not eonfer any vested right on the com- 
plalnant, nor did it deprlve the United States of the power of recalllng any- 
Implied llcense under whlch the land had been used for private purposes." 

It held f urther that : 

"The United States can prohiblt absolutely or fix the terms on which its 
property may be used. As it can withhold or reserve the land, it can do so 
indéfini tely." 

[2] But it is profitless to discuss further this asserted power of the 
state to dispose of interests in the public lands, even though it were 
admitted that the subject otherwise admits of discussion, in view of the 
express stipulation that such lands shall remain at the sole and entire 
disposition of tlje United States. The act enabling the people of Utah 
to form a Constitution and state government imposes the condition : 

"That the people Inliabitlng said proposed state do agrée and déclare that 
they forever disclaim ail right and title to the unapproprlated public lands 
lylng within the boundaries thereof ; * * * and that until the tltle thereto 
shall hâve been extinguished by the United States, the same shall be and re- 
maln subject to the dispositon of the United States." Compiled Laws of 
Utah 1907, p. 29. 

And in the Constitution of Utah subsequently adopted this provision 
was incorporated in terms and became â part of the organic law of that 
state. Constitution of Utah, art. 3, § 2 ; Compiled Laws of Utah 1907, 
p. 45. Concerning a similar provision in the Minnesota Constitution, 
the Suprême Court has said : 

"The provisions of the ènabllng act and the state Constitution, before re- 
ferred to, secure to the United States fnll coutrol of the disposition of the 
public lands within : the llmits of the state. * * * It would be a part of 
the power reserved in Congress to détermine the terms and conditions upon 
whlch title shoulrt 'effectually pnss from the government." Stearns v. Jllnne- 
sota, 179 U. S. 223-251, 21 Sup. Ct. 73, 84 (45 L. TSd. 162). 
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That a power may be injuriously exercised is no reason for a miscon- 
struction of the scope and extent of that power. The government of 
the United States has shown no disposition to deal unjustly with the 
States, nor with their citizens in this respect. Stearns v. Minnesota, 
-supra, 179 U. S., page 243, 21 Sup. Ct. 73, 45 L. Ed. 162 ; Oceanic 
Navigation Co. v. Stranahan, 214 U. S. 320, 29 Sup. Ct. 671, 53 L. Ed. 
1013. We must conclude therefore that the power of Congress to dis- 
pose of and make ail needful rules and régulations respecting the terri- 
tory, or other property belonging to the United States, including rights 
of the nature hère involved, is suprême; and, in conferring upon the 
Secretary of the Interior power to establish such rules and régulations 
as may be necessary to supplément its législation, Congress acts within 
its constitutional power. United States v. Grimaud, 220 U. S. 506, 31 
Sup. Ct. 480, 55 L. Ed. 563 ; Lightv. United States, 220 U. S. 523, 31 
Sup. Ct. 485, 55 L. Ed. 570; Oceanic Navigation Co. v. Stranahan, 214 
U. S. 320, 29 Sup. Ct. 671, 53 L. Ed. 1013. The exertion by Congress 
of a power which is granted in express ternis must supersede ail législa- 
tion over the same subject by the states. Michigan Central R. R. Co. 
V. Vreeland, 227 U. S- 59-66, 33 Sup. Ct. 192, 57 L. Ed. 417; Railway 
V. Hesterlv, 228 U. S. 702, 33 Sup. Ct. 703, 57 L. Ed. 1031 ; Gulf , Colo- 
rado & Santa Fé Ry. Co. v. Hefley, 158 U. S. 98-104, 15 Sup. Ct. 
802, 39 L. Ed. 910. 

[3] To sustain its contention, therefore, appellee must point to some 
express grant by the government, or at least to subsisting législation 
f rom which the grant may be inf erred, or by which its claims hâve been 
recognized and preserved. It must be conceded at the outset that 
statutes granting privilèges or relinquishing rights of the public are to 
be strictly construed against the grantee. Wisconsin Central R. Co. v. 
United States, 164 U. S. 190, 17 Sup. Ct. 45, 41 L. Ed. 399; Camfield 
V. Unked States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260; 
United States v. Minidoka & S. W. R. Co. (C. C. A.) 190 Eed. 491, 111 
C. C. A. 323. Appellee relies upon the ninth section of the act of July 
26, 1866, now section 2339 of the Revised Statutes. It is important to 
consider the nature and extent of the rights which that législation un- 
dertook either to conf er or to confirm, as the case may be. In Jennison 
V. Kirk, 98 U. S. 453, 25 L. Ed. 240, the Suprême Court of the United 
States had occasion to examine that act with this considération in mind. 
Speaking through Mr. Justice Field, itsaid: 

"The' jlosition of the plaintiiî's counsel Is that,- of the two rights -mèiifr—wd 
in this section,; only the right to the use of vvater on, the public lands; acifu-r^d 
by piiority, of possession, is dependeut.upon looal c-ustoms, laws, and defitiious 
of the courts; and that, the right of way over such lands for the construc- 
tion of ditches and canals is conferred absolutely npon those vvho hâve ac- 
(luired the water right, and is not subject in Its enjoyment to the local clis- 
toms, laws, and décisions. This position,, we think, cannot be a.ustain6d. The 
object pf the section wae to give the, sanction of the United States, the pro- 
prletor of the lands, to pbssessory rlglits, which had preylously rested solely 
upon thé local customs, laws, and decisions'of the courts,- and tb prevent such 
rights f rom. being, ibst on a salé of the lands. ■ * *. * 

"It nierely recognized the obligation, of the jjoyerpment to respect private 
rights vvliich had growu up under its tacii consent apd approyaU * * * 

"Whilst acknowledfflng the gênerai wisdoni ôf the regulatioiis of niiners. 
as sanCtioned by the state'snd moulded. by its courts, and seeking to give 
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title to possessions acqnired uiirter theni, it must hâve occtirred to the author, 
as It dif] to others, tliat If the title of the United States was conveyed to the 
holders of minijig claiuis, the right of way of owners of ditches aud caiials 
aeross the claiiiis, althoiigh then recogniKed by the local custoins, laws, aiid 
décisions, vvould be therehy destroyed, unless secured by the act." 

It will thus be seen that this législation constituted no grant of spé- 
cifie rights by the Congress of the United States. The efficacy of local 
customs, laws, and décisions to supersede the disposing power of Con- 
gress is denied. The purpose was to confirm title to possessions ac- 
quired under forms and régulations sanctioned by the state and 
moulded by its courts, with the acquiescence and tacit encouragement 
of the government. The act "was rather a voluntary récognition of a 
pre-existing right of possession, constituting a valid claim to its 
continued use, than the establishment of a new one." Broder v. Water 
Co., 101 U. S. 274, 25 L. Ed. 790; Atchison v. Peterson, 20 Wall. 507- 
512, 22 L. Ed. 214. In view of the express power conferred upon 
Congress by the Constitution, and reserved to it by the organic law of 
the state of Utah, it cannot be successfully urged that such législation 
committed the government to a policy that should be irrévocable. 
Light V. United States, 220 U. S. 523-535, 31 Sup. Ct. 485, 55 L. Ed. 
570: Gutierres v. Albuquerque Land & Irrigation Co., 188 U. S. 545, 
23 Sup. Ct. 338, 47 L. Ed. 588; United States v. Rio Grande Dam 
& Irrigation Co., 174 U. S. 690, 19 Sup. Ct. 770, 43 L. Ed. 1136. In 
the latter case it was expressly held that the act of September 19, 1890, 
did operate to niodify and restrict section 2339. The court said: 

"As this Is a latei' déclaration of Congress, so far as it modifies any priv- 
ilèges or rights conferred by iwior statutes it luust be held controlling, at 
least as to any rights attenipted to be created since its passage; and ail 
the proceedings of the appellees in this case were subséquent to tliis act." 

It remains then to consider whether Congress, prior to any pos- 
session acquired by appellee, had withdrawn or limited the récognition 
accorded by the act of July 26, 1866, to such extent that appellee 
may not rely upon that act in défense of this action. 

As has been stated, the government's position is that the act of 
May 14, 1896, and the rules and régulations promulgated thereunder, 
by making spécifie and comprehensive provision respecting a subject, 
to wit, the génération, manufacture, and distribution of electric power, 
conceived to be embraced within the terms of the prior and tnore 
gênerai act, withdraws that subject from the opération of the former 
act to the extent to which it is governed by such spécial provision and 
is pro tanto a substitute for and repeal of the gênerai statute which 
formerly governed. It is a vvell-settled principle of construction that 
spécifie terms covering a given subject-matter will prevail over gên- 
erai language of the same or another statute which might otherwise 
prove controlling. Kepner v. United States, 195 U. S. 100, 24 Sup. 
Ct. 797, 49 L. Ed. 114, 1 Ann. Cas. 655; Jackson v. Chicago, R. I. 
& P. Ry. Co. (C. C. A.) 178 Fed. 432, 102 C. C. A. 159; Gilkeson 
V. Missouri Pacific Ry Co., 222 Mo. 173, 121 S. W. 138, 24 L,. R. A. 
(N. S.) 844, 17 Ann. Cas. 763. 

"If the two are répugnant in any of tlieir provisions, the later act, with- 
out any repealing clause, opérâtes to the extent of the repugnancy as a repeal 
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of the first ; and, eveïi where two acts are not in express ternis répugnant, 
yet 1( the later act covers the whole subject of the first, and embraces new 
provisions, plainly showing that it was intended as a substitute for the first 
act. it wiil operate as a repeal of fhat act." United States v. Tynen, 11 Wall. 
88-92 (20 L. Ed. 153) ; Daviess v. Fairbairn. 3 How. 6,36, 11 L. Ed. 700; Tracy 
V. Tuffly, 134 U. S. 206-223, 10 Sup. Ct. 527, 33 L. Ed. 879. 

The doctrine is very comprehensively stated in Hawkins v. Bare, 
63 W. Va. 431, 437, 60 S. E. 391-393. It is there said: 

"Neither the intention to substitute, nor the intention to create an exception 
from the gênerai law, dépends upon inconsistency between the new or spécial 
act and the old or gênerai act, in the sensé of repugnancy in terins. It is 
inconsistency in point of intention, an obvious, but unexpressed, repugnancy. 
It is a mère question of whether the Législature intended to make a com- 
plète law governing the subject-matter. If that be apparent, there is a sub- 
stitution or an exception, as the case niay be, although there is no express 
repeal, exception, or substitution ; and the two acts might be combined by 
making the later or spécial one an addition to the older or gênerai one, and 
treating it as an amendment, whereby a différent resuit would be obtained. 
In every case of this klnd the two courses are open to the court. Both acts 
may Be allowed to stand and operate togetlier by treating the later or spécial 
one as an amendment, and certain results thereby obtained, or the new or 
spécial act may lie considered a substitute or exception, and the old or gên- 
erai statute thereby set aside either wholly or partially, and a différent re- 
suit so obtained; and the doubt is always resolved by the character of the 
new act or spécial provision. Though it fails to denominate itself a substi- 
tute or exception in terms, the intent to make it such is gathered from Its 
scope and character and carried iuto efCeet." 

The government does not contend that section 2339 of the Re- 
vised Statutes has been wholly repealed, but merely that the subsé- 
quent act of 1896 has withdrawn from the opération of that section 
the subject of generating, manufacturing, or distributing electric pow- 
er, the manner of acquiring rights of way over the public lands for 
those purposes, and the nature and extent of such rights. We think 
this contention is sound. The terms of the original statute are broad 
enough to include the spécifie form of manufacture now under con- 
sidération. Pollock V. Farmers' Loan & Trust Co., 158 U. S. 601- 
632, 15 Sup. Ct. 912, 39 L. Ed. 1108. Control over the disposition of 
the public lands and ail rights and interests therein, remain unimpaired 
in the Congress. Evidently that body perceived that the time had 
come when changed conditions and the complex interests and rela- 
tions of our national life demanded that, with respect to this partic- 
ular form of industry, the application of the former act, as worded 
and construed, should be modified and restricted ; therefore it enacted 
the subséquent législation. United States v. Rio Grande Dam & Ir- 
rigation Co., 174 U. S. 690--708, 19 Sup. Ct. 770, 43 L. Ed. 1136; 
Camfield v. United States, 167 U. S. 518-524, 17 Sup. Ct. 864, 42 L. 
Ed. 260. 

There can be no doubt that Congress intended to and did assume 
complète control of the subject-matter, and made and authorized spé- 
cifie and comprehensive provisions respecting it. This appears not 
only from the act in question, but from other législation connected 
therevi^ith and supplemental thereto. Act of March 3, 1891, 26 Stat. 
1095 (U. S. Comp. St. 1901, p. 1535); Act of January 21, 1895, 28 
209 F.— 36 
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Stat. 635 (U. s. Comp. St. 1901, p. 1572); Act of May 11, 1898, 30 
Stat. 404 (U. S. Comp. St. 1901, p. 1575) ; Act oî February 15, 1901, 
31 Stat 790 (U. S. Comp. St. 1901, p. 1584); Act of Februarv 1, 
1905, 33 Stat., 628 (U. S. Comp. St. Supp. 1911, pp. 630, 635, 636, 716) ; 
Act of March 4, 1911, c. 238, 36 Stat. 1235-1253 (U. S. Comp. St. 
Supp. 1911, pp. 103, 106, 107, 656, 657, 720, 1030, 1374, 1375, 
1391). Laws passée! subsequently to appellee's possession cannot, of 
course, affect any vested' rights theretdfore acquired, but tbey are 
pertinent as reflecting and revealing the purpose of Congress through- 
out this législation. Tlie acts of 1891, 1901, and 1911, contain ex- 
press provisions for revocation or forfeiture. In that of 1891 is found 
this exception: 

"ïhe privilège lierein granted shall not be coiistrued to interfère wltli the 
control of water for irrigation iiiid other purposes uiider tlie autliQrity of tlie 
respective states or territories." 

Obviously, that act was not intended to interfère with.the opération 
of section 2339; but no such proviso is found in the act of May 14, 
1896. That of May U, 1898, contains this clause: 

"Said rights of way may be used for purposes of water transporta tiou, 
for domestic purposes, or for the developiuent of power, as subsidiary to the 
main purpose of irrigation." 

It will thus be seen that Congress has wisely adapted and molded 
its législation to meet the requirements of irrigation in a "dry and 
thirsty land." 

The resuit is that whatever rights to burden the public lands may 
hâve been recognized or confirmed by Section 2339 of the Revised 
Statutes, those involving the génération, manufacture, and distribu- 
tion of ëlectric power hâve been withdrawn, modified, and restricted 
by the subséquent act of May 14, 1896. This later législation be- 
came effective prior to the initiation of appellee's claim. . The power 
Company has not availed itself of the provisions of this later statute ; 
therefore its rights, if any, are subordinate to those of the govern- 
ment. 

The decree below must be reversed, and the case remanded for fur- 
ther proceedings in accordance with the views herein expressed. 
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(Circuit Court of Appeals, Elghth Circuit. JN'oveniber 13,' 1013.) 

No. 3,998. 

1. Master AiMD Servant (^ 13*) — Emploi'ment ^^ EuguLation — Interstate 
Carriers — Houua of Service Law — "Kmerciency."' 

The terni "einergeiioy," as used in tlie ^I tours of Service Law (Act March 
4, 1907, c. 293p. ,34 Stat. 1415 [U. S. Coiiip. St. Stipp. 191], p. 1321 1), pru- 
viding tliat train dispatchers enipîoyed in, Interstate commerce shall not 
be compelled to be or rcmain on duty louger than 9 liours in any 24-liouv 
perlod in stations, contiuuouslyoperated uiglit and day,, except lu case of 
emergency, includes any event or occasional conilnr.ation of circunif^tances 

•For other cases see same topie & §MtiiiBEK in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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whlcli calls for immédiate action or remedy ; pressing necessity ; exlgency ; 
sudden or unexpected happening; or unforeseeu occurrence or condition. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. | 14; 
Dec. Dig. § 13.* 

For otlaer définitions, see Words and Phrases, vol. 3, p. 2361.] 

2. Master and Servant (§ 13*) — Houns of Service Law — Train Dispatchees 

— DUTY — Emergency, 

Défendant, an inter,state carrier, maintained at a division point a chief 
train dispatcher, who had charge of the office and supervi.sion of six sub- 
ordinate train dispatchers, who performed thelr duties by working in 
pairs, 8-hour shifts in each 24 hours. The chief dispatcher vyas an execu- 
tive offlcer under the superintendent of di\'ision, and had no duties to per- 
form with référence to the actual opération of the telegraph. Ail of the 
six operators had been continuously eniployed in the office f rom 15 months 
to 8 years, and for 7 years immediately preceding the trial but tvi^o oc- 
casions had arisen when dispatchers unexpectedly failed to report for 
duty. On August27, 1912, one of the dispatchers became suddenly 111 and 
did not report for duty until September 2d. The chief dispatcher made 
diligent effort to obtain another to take his place, but was unable to do so. 
During the illness of the absent dispatcher the other operators were re- 
quired to work more than 9 hours in each period of 24. Held, that the 
chief dispatcher was not required to himself take the place of the absent 
employé, and that neeessary absence constituted an "emergency," within 
Hours of Service Law (Act March 4, 1907, c. 2939) § 2, 34 Stat. 1415 (U. S. 
Comp. St. Supp. 1911, p. 1321), prohibiting the employment of train dis- 
patchers for a longer period than 9 hours in any 24, except in case of 
emergency. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.*] 

3. Time (§ 6*)- — Hours of Service Law — Interstate Carriers — "Week." 

Hours of Service Law (Act March 4, 1907, c. 2939) § 2, 34 Stat. 1415 (U. 
S. Comp. St. Supp. 1911, p. 1321), prohibits any Interstate carrier to re- 
qulre that a train dispatcher be and remaln on duty for more than 9 hours 
in any 24-hour period at stations continuously operated night and day, 
except in case of emergency, when such employé may be permitted to re- 
main on duty for 4 additional hours in a 24-hour period on not exceeding 
3 days in any week. Held, that the word "week," as so used, was intended 
to mean a period of 7 days, and not necessarlly a calendar week, and that 
the statute was therefore not vlolated if no employé worked overtime more 
than 3 days out of 7. 

[Ed. Note.— For other cases, see Time, Cent. Dig. § 9 ; Dec. Dig. § 6.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7427, 7428, 
7834.] 

In Error to the District Court of the United States for the Dis- 
trict of Utah; Johii A. Marshall, Judge. 

Action by the United States against the Southern Pacific Company 
to recover penalties for alleged violation of the Hours of Service 
Law. Judgment for défendant, and the United States brings error. 
Affirmed. 

Philip, J. Doherty, of Washington, D. C. (Hiram E. Booth. U. 
S. Atty., of Sait Lake City, Utah, on the brief), for the United States. 

George PI. Smith, of Sait Lake City, Utah (P. L. Williams, of Sait 
Lake City, Utah, William F. Herrin, of San Francisco, Cal, and John 
V. Lyle, of Sait Lake City, Utah, on the brief), for défendant in error. 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

CARLAND, Circuit Judge. The United States brought this action 
to recover from tlie Southern Pacific Company (hereinafter called the 
■''Com|3any") the sum of $6,000 as penalties for the violation of an 
act to promote the safety of employés and travelers upon railroads by 
limiting the hours of service of employés thereon. (Act March 4, 
1907, c. 2939, 34 Stat. 1415 [U. S. Comp. St. Supp._1911, p., 1321]). 
The complaint contained 12 counts, on each of which a penalty of 
$500 was demanded: At the trial, the facts being undisputed, the 
court directed the jury.to return a verdict for the Company. The 
United States brings the case hère, assigning as error such ruling of 
the court. > : , 

The facts appearing at the trial are as follows: The Company is 
a common carrier engaged in Interstate commerce in the state of 
Utah.. At Ogden, in said state, it mâintains a train dispatcher's office 
continuously. operated night and day. H. H. Hoover, C. M. Sewall, 
F. F. Small, and Edward' Miller were employés of the Company in 
said office, engaged in Using the telegraph to report, transmit, receive, 
and deliver orders pertaining to or afïecting train movements. The 
business of train dispatching at Ogden in the mônths of August and 
September, 1912, was performed by a chief train "dispatcher, who 
had charge of the office and supervision and direction of six operators 
or train dispatchers employed in the same. The division of railroad 
over' which this office had jurisdiction extended from Ogden, Utah, 
to Carlin, Nev., a distance of 149 miles. The six train dispatchers 
performed their duties by working 8-hour "tricks," SO' called. The 
first trick extended from 7 o'clock a. m. to 3 p. m. ; the second, from 
3 o'clock p. m. to 11 o'clock p. m.; and the third, from 11 o'clock 
p, m. to 7 o'clock a. m. — two dispatchers to each trick. The chief 
dispatcher vi^as an executive officer under the superintendent of divi- 
sion and had no duty to perform with référence to the actual op- 
ération of the telegraph. However, he could operate the telegraph. 
An operator or train dispatcher by the nanie of Johnson, employed 
in the Ogden office by the Company, on August 27, 1912, became sud- 
denly ill and did not report for duty till September 2d, By reason of 
the illness of Johnson, the operators hereinbefore mentioned were 
required to work as follows : 

H. li. Hoover from 3 p. m. August 27, 1912, to 3 a. m. August 

28, 1912. 

H. H. Hoover from 3 p. m. August 28, 1912, to 3 a. m. August 

29, 1912. 

H. H. Hoover from 3 p. m. xA.ugust 29, 1912, to 3 a. m. August 

30, 1912. 

C. M. Sewall from 3 a. m. August 29, 1912, to 3 p. m. August 29, 
1912. 
C. M. Sewall from 3 a. m. August 30, 1912, to 3 p. m. August 

30, 1912. 

C. M. Sewall from 3 a. m. August 31, 1912, to 3 p. m. August 

31, 1912. 
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F. F. Small from 3 p. m. August 30, 1912, to 3 a. m. August 31, 
1912. 

ï^. F. Small fi-om 3 p. m. August 31, 1912, to 3 a. m. September 

1, 1912. 

F. F. Small from 3 p. m. September 1, 1912, to 3 a. m. September 

2, 1912. 

Edward Miller from 3 a. m. September 1, 1912, to 3 p. m. Sep- 
tember 1, 1912. 

Edward Miller from 3 a. m. September 2, 1912, to 3 p. m. Sep- 
tember 2, 1912. 

Edward Miller from 3 a. m. September 3, 1912, to 3 p. m. Sep- 
tember 3, 1912. 

The chief train dispatcher after diligent effort was unable to obtain 
an operator or train dispatcher to take the place of Johnson while 
he was ill. A telegraph operator merely, without further training 
in a train disptacher's office, is incompétent to perform the duties of 
train dispatcher. Of the six operators employed in the office at Og- 
den at the time in question, ail had been continuously employed from 
15 months to 8 years, and during a period of 7 years immediately 
preceding the trial below but two occasions had arisen where dis- 
patchers unexpectedly failed to report for duty. 

TEe statute under which the United States claims a liability is es- 
tablished against the Company by the foregoing facts, is found in 
the first proviso of section 2, chapter 2939, 34 Stat. 1415. So far 
as material, it reads as f ollows : ■ 

"Tliat it shall be uMlawful for any common carrier, * • * to require or 
permit any * * * operator, train dispatcher, or other employé who by the 
«se of telegraph or téléphone dispatches, reports, transmlts, recelves, or de- 
livers orders pertainlng to or affectlng train movemeuts * * * to be or re- 
maiu on duty for a longer period than niue hours in any t\yenty-four-hour 
period in * * * stations continuously operated nlght and day, * * * 
except in case of emergeucy when the employés named * * * may be per- 
mitted to be and remain on duty for four addltional hours in a twenty-four- 
hour period on not exceedlug three days in any week." 

[1] Applying the law to the facts, the question arises : Did the 
illness of Johnson, coupled with the inability of the Company to ob- 
tain a man to take bis place during the time he was ill, constitute an 
emergency within the meaning of the statute, so as to relieve the 
Company from the penalties which would otherwise resuit from re- 
quiring Hoover, Sewall, Small, and Miller to remain on duty for a 
longer period than 9 hours in a 24-hour period? 

It does not appear that Congress used the word "emergency" in 
any other than its ordinary or popular sensé. Webster defines the 
word "emergency" as: 

"Any event or occasional eombination of circumstances which ealls for im- 
médiate action or remedy ; pressing necesslty ; exigency." 

The Century Dictionary defines the word as follows : 
"Sudden or unexpected happening; au unforeseen occurrence or condition." 

The définition as given by the Century Dictionary was approved 
in Sheehan v. City of New York, 37 Mise. Rep. 432, 75 N. Y. Supp. 

802. 
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In support of the contention of the United States, the foUowing 
cases are cited: United States v. Kansas City Southern, 202 Fed. 
828, 121 C. C. A. 136; B. & O. R. R. v. I. C. C, 221 U. S. 612, 31 
Sup. Ct. 621, 55 h. Ed. 878; EHis v. United States, 206 U. S. 257, 
27 Sup. Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 589; United States 
V. Garbish, 222 U. S. 261, 32 Sup. Ct. 77, 56 L. Ed. 190. 

[2] The case first cited was an action under the first clause of 
section 2 of the law now under considération. This court in that 
case simply held that ail the usual causes of delay incident to the 
opération of trains, standing alone, would not excuse the railroad 
Company under the ternis of the first proviso of section 3, but that 
the Company must further show that such delays could not bave been 
foreseen and prevented by the high degree of diligence demanded. 
Of course this must be so. If the usual causes of delay incident to 
opération were to excuse, then the statute would be wholly ineffec- 
tive to accomplish its purpose. 

B. & O. R. R. V. I. C. C. is a case in which the Suprême Court 
held that the law in question was a constitutional exercise of the 
power of Congress, 

Ellis V. United States is a case where the Suprême Court decided 
that the disappointment of a contracter with regard to obtaining some 
of his materials did not create an extraordinarv emergencv, within 
the meaning of Act Aug. 1, 1892, c. 352, 27 Sta't. 340 (U. S. Comp. 
St. 1901, p. 2521). In disposing of this particular question, thç court 
said: 

"He found more difflculty than he expected, although he expected soiiie 
trouble, in gettlng certain oak and pine plies called for by the coutract, and, 
having been delayed by that cause, he perniitted his assoclate in the business 
to employ nien for 9 hours, in the hurry to get the work done. The judge in- 
structed the jury that the évidence did not show an 'extraordiiiary eniergency' 
within the meaning of the act. The judge was right in ruling upon tlie inat- 
ter. Even if, as in otlier instances, a nice case raight be left to the jury, wliat 
eniergencies are within the statute is inerely a constituent élément of a ques- 
tion of law, slnce the détermination of that élément détermines the extent of 
the statutory prohibition and is material only to that end." 

United States v. Garbish is a case wherein under the act last cited 
the Suprême Court held that the extraordinary emergency which ex- 
cuses is not one that is contemplated and inheres necessarily in the 
work. In so deciding the court said : 

"And, besides, the extraordinary emergency wlilch relieves from tlie act is 
not one that is contemplated and inheres necessarily in the work. United 
States V. Sherldan-Kirk Contract Co. [D. C.] 149 Fed. 809. It is a spécial oc- 
currence, and the phrase used emphasiKes this. It is not an emergency simply 
whicli Is expressed by it, somethiug merely sudden and unexpected, but an ex- 
traordinary one, one exeeedlng the commou degree." 

It is manifest that none of the cases cited décides the question at 
issue in the présent case. ■ The law now being considered does not 
require an'' extraordinary emergency, but simply an emergency. And 
we think the facts as they appear in the record warranted the court 
in deciding that an emergency, within the means of the statute, ex- 
isted. As was said in the ElHs Case, supra: 
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'•What emergeucles are within the statute is iiierely a constituent élément of 
a question of law, sinee tlie détermination of tliat élément détermines the es- 
tent of the statntory prohibition and is uiaterial only to that end." 

It is claimed by counsel for the United States, however, that the 
Company should hâve had extra train dispatchers, under pay, ready 
to take the place of Johnson when he became ill. The law recognizes 
the fact that emergencies may arise. Congress, no doubt, used the 
Word "emergency" with référence to the business of dispatching trains 
when conducted in the exercise of the ordinary care required in 
such business. If Congrefes had intended that the railroads should 
provide against ail emergencies, then there was no use in granting 
to the Company the right to require longer hours in the case of emer- 
gency. If we décide that it was the duty bf the Company to keep 
extra train dispatchers under pay to take the place of fhose who 
became suddenly ill, how many should it hâve kept in the présent 
case — one or six? And as the extra dispatcher or dispatchers might 
also hâve become ill, should not the Company also provide for that 
contingency? Speaking generally, sickness and death are the com- 
mon lot of ail and rnust be expected ; but, within the expectancy of 
life, health and not sickness is the gênerai rule. In view of the show- 
ing that for a period of 7 years only one other unexpected absence 
of an employé on account of illness or other cause had occurred, we 
think the Company was not so négligent in, not having an. extra dis- 
patcher on hand to take Johnson's place, as to deprive it of the 
privilège granted by the law. No question is made as to the neces- 
sity of the performance of the work requjred of the employés men- 
tioned. We do not think the chief train dispatcher was required 
under the circumstances to perform the work of JohnSon, as that 
would hâve left the business of the office without superintendence 
or supervision. 

[3] We also think that the word "week" in tlie statute was in- 
tended to mean a period of 7 days, and not necessarily a calendar 
week, and that the statute is not violated if no employé worked over 
time more than 3 days eut of 7. 

W^e do not décide that sudden illness in ail cases or standing, alone 
would constitute an emergency. Each case mtist dépend upon its 
own facts. Sudden illness might continue for such a number of days 
as to cease to be an emergency. Under our ruling in the Kansas City 
Southern Case^supra, to the effect that the statute in question, being 
highly rernedial, should, be liberally construed so that its purposes 
may be efïected, we think the illness of Johnson, coupled vidth the 
inability of the Company tosecure other help during the time he was 
sick, constituted an emergency within the meaning of the law. 

Judgment affirmed. ' . ! 
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VXCTOK-AMERICAN FUEL CO. v. PKCCARTCH. f 
(Circuit Court of Appeals, Eighth Circuit. Noveuiber 15, 1913.) 
No. 3,976. 

1. Tbial (§ 420*) — DiBECTED Verdict— Motion— Waiver. 

Error, if aiiy, iu denying defendant's motion for a directed verdict at 
tlie close of plaintlffs te«tiuiony, is waived by tlie introduction of evidcuco 
by défendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 9S3 ; Dec. Ulg. § 
420.*] 

2. CouKTs (§ 350*)— RuLiNos Reviewable— Dekial or New Trial. 

An order of a fédéral court, denying a motion for a new trial, is not 
reviewable. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. § 
356.*] 

3. Trial (§§ 349, 359*)— Spécial Inteerogatobies— Submission — Effect oi* 

Answebs — General Verdict. 

A trial court has comnion-law power, lu its discrétion, to submit spécial 
interrogatories for a jury's findlng along with a gênerai verdict, and tlie 
answers to such interrogatories will control when tliey clearly couipel a 
différent judgment from that v^'hich vvould follow the gênerai verdict. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 823-827, 857-860, 
875, 877, 878 ; Dec. Dig. §§ 349, 359.*] 

4. Master and Servant (§ 297*) — Injuries to Servant — Coal Mine Op- 

ERATIVE FALL OF ROOF — GENERAL VERDICT SPECIAL INTERROGATORIES. 

lu an action for injuries to plaintlff while at work in a coal mine, con- 
structing a wall separatlng certain entries, by the fall of a part of tho 
roof, due to the alleged négligent shootiug of coal pillars, the jury re- 
turned a gênerai verdict for plaintifC together with spécial findings that 
the superintendent and his subordinate oflicers were guilty of the négli- 
gence specifled, that the firlng of the shots would hâve a tendency to looseu 
the roof, and that the defect in the roof vvag not of such a charactcr as 
to be readily dlscoverable by ordinary inspection. Hcld, that the latter 
flnding should be construed to mean that the defect in the roof was not so 
plalnly obvlous as to charge plaintiff with contributory négligence in go- 
ing under It, and hence such findlngs were not in irrecoucllable conflict 
with the gênerai verdict. 

[Ed. Note.' — For other cases, see Master and Servant, Cent. Dig. §§ 1105- 
1198 ; Dec. Dig. § 297.*] 

5. Master and Servant (§ 203*) — Injuries to Servant — Miners — Assumed 

RiSK. 

Where plalntiiï was injured by the fall of a portion of the roof of a 
coal raine while he was employed thereln, due to shots fired in certain 
pillars in the vicinlty of his working place, the fact that plaintiff had re- 
ceived no assurance froin défendant that no shots would be so fired while 
he was working there was applicable only to the question of assumed risk 
and would not defeat his right of action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 538- 
543; Dec. Dig. § 203.* 

Assumption of risk incident to employment, see note to Cbesapeake & 
O. II. Co. V. Hennessey, 38 C. C. A. 314.] 

•For other cases see same topic &. § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied January 16, 1914. 
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G. Master aî;d Servant (§ 258*)— Injukies to Servant— Minées— Fall of 
Koo i'- — ( 'o n: PL ai NT. 

lu iiii uctloii for injuries to an employé in a coal mine by the fall of a 
portion of the roof, due to tlie alleged négligent shooting of plllars in tlie 
vicinity, complalnt construed and lield to state a cause of action. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 816- 
836 ; Dec. Dig. § 258.*] 

7. Mastbb AND Servant (§ 286*)— Injuries to Servant— Mines— Questions 
roB Jury. 

In an action for injuries to an employé in a coal mine by the fall of a 
portion of the roof, évidence hfild to require submission to the jury of the 
question whether the flring of shots in certain pillars near where plain- 
tifï was employed caused the roof to become unsafe and fall. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. § 
286.*] 

S. Masïee and Servant (§ 276*) — Injuries to Servant — Nature of Duty. 

Where plaintifC, an employé in a coal mine, was directed to wall up an 
eutry to gnard against black danip, and a canvas curtain had been erected 
to tûrn cnrrents of fresh air into the place where plaintifC was employed, 
the fact that he was engaged in replacing the curtain, which for some rea- 
son had fallen, when he was injured by the fall of a part of the roof, 
was insufflcient to show that he was not engagea in the Une of his duty 
at the time of the accident. 

[VA. Xote. — For other cases, see Master and Servant, Cent. Dig. §§ 950- 
952, 954, 939, 970, 976; Dec. Dig. § 276.*] 

In Error to the District Court of the United States for the District 
of New Mexico ; WiUiam H. Pope, Judge. 

Action by Frank Peccarich against the Victor-American Fuel Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Caldwell Yeaman, of Denver, Colo. (Frank E. Gove, of Denver, 
Golo., on the brief), for plaintiff in error. 

L. J. Stark, of Denver, Colo. (George S. Klock, of Albuquerque, N. 
M., on the brief), for défendant in error. 

Before HOOK and CARDAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

CARLAND, Circuit Judge. This suit was brought by Peccarich 
to recover damages for personal injuries received by him as an em- 
ployé of the fuel company, and which he alleged were caused by its 
négligence. The fuel company has removed the case hère, complaining 
that error intervened to its préjudice in the trial of the case, which 
resulted in a judgment in favor of Peccarich. 

[1, 2] Before proceeding to consider the errors relied upon, we 
may observe that the inotion for a directed verdict, made at the close 
of the plaintilï's testimony, was waived by the introduction of testi- 
mony by the fuel company, and that the ruling on the motion for a 
new trial is not reviewable. 

In order to intelligently understand the discussion of the errors as- 
signed, it is necessary to state briefly the facts which Peccarich alleged 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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to be his cause of action. Thèse facts are stated in the complaint as 
follovvs : 

•■l'iaiiitifl' further allèges that on the 12tli day of August. A. 1). 1900, wbile 
tliis plalîitlff was in tlie discharge of his duty as the servant aud employé of 
said défendant, and widle this plaintiff was iinder the direction aud order of 
said défendant, said défendant ordered and directed the plaintitï to go to the 
second riglit entry of one of Its mines at Gibson, JN'. il., and which second 
right entry was an entry way Connecting an old mine with the new mine, aud 
the said défendant ordered and directed the plaintiff to build a wall at the 
place of the junction of the two aforesaid mines, which said wall wmdd then 
and tliere wall up the second right entry Connecting' the said mines, and wouUl 
stop the black damp emitted from the tire in the said old mine from coniiug 
through into the new; mine, which said black damp would interfère witli tlie 
men aud employés of tlie said défendant worliiug in the said new mine ; that 
the said défendant on said day willfully, wrongfuUy, and uegligeutîy so mis- 
bohaved aud conducted itself in this behalf that wlthout warning or notice to 
the iilaintiff, aud while this plaintifl: was in its service and coustructing the 
said wall between the said old mine and the said new mine, cansed. ordered, 
and permitted, and directed its servants and employés to go on aud shoot in 
the pillars in the viclnlty of the second right entry aud iu the vicinity where 
this plaintiff was building said wall to connect the said mines for the said de- 
fendant, and the said servants of the said défendant, yielding to said orders 
of such défendant, and pursuant to the permission and direction of the défend- 
ant, shot in the said jdllars at the place aforesaid. and did then and tbere, 
by so shooting in the said pillars. \ve;ikeu the roof at the .innetion point where 
tJiis plaintilï was engaged in the construction of said wall as aforesaid, aud 
liy so shooting in said pillars by tlie said défendant and pursuant to its di- 
rection, permission, and order, the blauket and covcring which had been hung 
up between and near the junction of the two said mines to preveut the black 
damp from coining througli àny part of the entry way between the two said 
mines and to convey air to the working place of this plaintiff, aud which open- 
ing and aperture had not been walled up, fell, and while this plaintiff. in dis- 
charge of his duty, was atteinpting to put the said blanket and eovering in its 
Iilace ïn order to stop the said black damp coming through and to convey air 
to the working place of the plaintiff as aforesaid, and while plaintiff was en- 
gaged in handling the said blanket and eovering, a rock then and there fell 
upon this plaintiff and severely aud seriously and permauently injured plain- 
tiff ; tliat the said rock fell upon plaintiff and injured liim as aforesaid solely 
through tlie négligence, carelessuess, and gross waiit of care on the part of de- 
fendant in weakening the roof of the said mine by shooting in the inllars as 
aforesaid and directing nnd causing the same to be doue through its order to 
its said employés and by giviug permission to its said emplo.vés to so shoot in 
the said pillars without warning or notice to this plaintilï ; and that the said 
injuries to this plaintiff were caused without any négligence on his part con- 
tributing thereto." 

The jury, in addition to a gênerai verdict for the plaintiff, answered^ 
among others, the following spécial interrogatories submitted to them 
by the court : 

No. 2. What person or persons was or were guilty of the act or acts 
of négligence specified? Answer: The superintendent or his sub- 
ordinate officers. 

No. 7. If a shot was fîred, what effect did it hâve upon the roof at 
the place where the accident occurred ? Answer : Would hâve a ten- 
dency to loosen the roof. 

No. 9. Was any defect in the roof of such a character as to be 
readily discoverable by ordinary inspection ? Answer : No. 

[3] The fuel company moved the court for judgment in its favor 
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on the spécial findings, making spécial référence to those above set 
forth on the theory that they were inconsistent with the gênerai verdict 
and should control the judgment to be rendered. The trial court had 
the common-law power, to be exercised in its discrétion, to submit 
spécial findings to the jury along with the gênerai verdict and thèse 
spécial findings must control when they clearly compel a différent 
judgment from that which would follow the gênerai verdict. Walker 
V. New Mexico, etc., R. Co., 165 U. S. 593, 17 Sup. Ct. 421, 41 L. 
Ed. 837; Walker v. Bailey, 65 Me. 354; Spurr v. Sheldon, 131 Mass. 
429; Barstow v. Sprague, 40 N. H. 27; Richardson v. Weare, 62 
N. H. 80; Clementson on Spécial Verdicts, 133-140. 

In view of the claim made in brief of counsel for Peccarich that 
the ruling of the Suprême Court in Slocum v. New York Life Ins. 
Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879, compelleda déniai 
of the motion for judgment, we will say that the case is not in point. 
In the case cited it was held that in the fédéral courts a motion for 
judgment non obstante veredicto based on the évidence is unauthor- 
ized. In the case at bar the motion for judgment was not a motion 
non obstante veredicto based on the évidence, but for judgment in con- 
f ormity to the findings of the jury which were matter of record. 

[4, 5] We proceed now to consider whether the spécial findings 
above mentioned compel a judgment for the fuel company. It is 
claimed there was no évidence to support the answer given by the jur) 
to interrogatory No. 2. This is not so. Tony Minrek and Mike Kezlc 
both testified that Jennings, the superintendent, told them to fire the 
shot, and the jury so found in answer to interrogatory No. 6. There 
is certainly nothing in this answer that would compel a judgment' for 
the fuel company. The answer to interrogatory No. 7 supports the 
gênerai verdict. No gênerai verdict could hâve been rendered unless 
the jury should find from the évidence that the firing of the shot was 
the proximate cause of the falling of the rock. It is claimed that the 
answer to interrogatory No. 9 prevents a recovery by the plaintiff. 
We think the contention that this interrogatory was submitted with 
référence to the duty of Peccarich and was so understood by the jury 
is the true view. The duty of the fuel company to use ordinary care 
to provide a reasonably safe place for Peccarich to work required the 
exercise of more care than would be required to discover defects in 
the roof of such a character as to be readily discoverable by ordinary 
inspection, and the court so charged. In référence, to the duty of Pec- 
carich, the court charged that if he knew that there was a defect in 
the roof, or it was so obvious to him that he could not but hâve known 
it, he would be deemed to hâve assumed the risk. Every presumption 
should be indulged in to support the gênerai verdict, and if the spécial 
findings may be construed so as to support the gênerai verdict the 
court should so construe them. In this view we think justice requires 
us to interpret the answer to interrogatory No. 9 as a finding that the 
defect in the roof was not so plainly obvious as to charge Peccarich 
with contributory négligence in going under the same. We therefore 
conclude there was no error in denying the motion for judgment made 
by the fuel company. There was no error in the refusai of the court 
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to charge as requested by counsel for the fuel company in instruction 
numbered 8, 9, and 14. There was no évidence thaï Peccarich re 
ceived assurance f roni the fuel company that no shots would be fireû 
in the pillars in the vicinity where he was working, but this did not 
necessarily defeat his right of action. The assurance, if made, would 
only alïect the question of the assumption of risk. 

[6] The sufficiency of the complaint was raised by motion in arrest 
of judgment; but we hâve no doubt that the complaint stated a cause 
of action, as is shown by the statement excerpted therefrom and found 
in this opinion. 

[7] There remains to be considered the question as to whether the 
court erred in refusing to direct a verdict for the fuel company at the 
close of ail the testimony. It is objected in this behalf that there was 
no évidence that a shot was fired. R'Iinrek and Kezle hereinbefore 
mentioned both testified that a shot was fired, and the witness Leaden 
testified that a shot fired as the évidence tended to show would be 
bound to loosen the roof and the coal, and a witness for the défend- 
ant testified that a shot loaded in the way the testimony tended to 
show the shot in question was loaded would when fired cause an ex- 
plosion which would hâve torn the coal in fragments. We think there 
was sufficient testimony introduced upon the question as to whether 
the firing of the shot caused the roof to become unsafe as to require 
the submission of the question to the jury. It must be admitted that 
the question is not free from difficulty, but it was for the jury to draw 
ail legitimate and proper inferences from the testimony, and they 
hâve found against the fuel company upon this question. We think 
it would be a clear invasion of the province of the jury for this court 
to find to the contrary. It was a question in the solution of which the 
jury would hâve the right to bring to bear the common knowledge of 
men in regard to the explosion of powder and dynamite under the cir- 
cumstances detailed in the évidence. 

[8] It is next objected that the évidence showed that Peccarich was 
not in the line of duty at the time of the accident. We think there is 
no merit in this objection whatever. A décision by this court that he 
was not in the line of duty would be équivalent to holding that he must 
remain where he was at work building, the wall and hâve his life grad 
ually snuffed out by foui air, the same as the light in his cap. It is 
in évidence that this wall that Peccarich was building was a brattice 
wall, and that at the time of the accident Peccarich was as much of a 
brattice man as anything else. The canvas which fell and which he 
went to re-establish in the entry was used for turning the currents of 
fresh air into places where it was desired, and he would certainly hâve 
been guilty of contributory négligence had he not gone and hung the 
canvas up so as to, as he testifies, turn fresh air into the place where 
he was working. 

It is next claimed that the évidence showed that Peccarich was guilty 
of contributory négligence. There is no inerit in this assignment of 
error. In our judgment there was no évidence that Peccarich was 
guilty of contributory négligence, and, if there was any évidence upon 
the question, it was properly submitted to the jury and they hâve 
found otherwise. 
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The case was carefully and fully submitted to the jury in a charge 
that was not excepted to, and we hâve found no errer which would 
v/arrant a reversai of the judgment. It is therefore affirmed. 



LYKINS et al. v. CHESAPEAKE & O. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. Deeember 2, 1913.) 

No. 2,431. 

1. Courts (§ 101*) — Suit to Restrain Enforcement of State Statute — Com- 

position OF Court. 

Judiclal Code (Act Mareli 3, 1911, e. 231, .36 Stat. 1162 [U. S. Comp. St. 
Supp. 1911, p. 236]} ii 26G, requirinf: the présence of tliree judges for tlie 
granting of an interlocutory injunction restraining tlie enforcement of a 
State statute on tlie ground of its unconstitutionality, does not apply to a 
suit to enjoin the collection of a tax levied for the beneflt of a turnpike 
Company under a spécial act, where the constitutionality of the act is ad- 
mitted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 344-350, 629; Dec. 
Dig. § 101.*] 

2. TURNPIKES AND TOLL R0AD8 (§ 10*) — SPECIAL TAX TO AID IN CONSTRUCTION 

— Limitation of Amount. 

A spécial tax authorized by the charter of a turnpike company to be 
levied annually in aid of the construction of its road, and continued untll 
the road is built and paid for, is limited to the reasonable cost of such con- 
struction. 

[Ed. Note. — For other cases, see Turnpikes and Toll Roads, Cent. Dig. §§ 
22-38 ; Dec. Dig. § 10.*] 

3. Turnpikes and ïoll Roads (§ 10*)— Spécial Tax in Aid of Construction 

— Suit by Taxpayer. 

Where the charter of a turnpike company provlded for the annual levy 
of a tax to aid in the construction of its road, the levy to be continued un- 
til It was conipleted and paid for, and that ail persons paying such taxes 
should be stockholders in thé company to the amount of the taxes paid. 
such a taxpayer niay inaintain a suit to reqnire an accounting by the coin 
pany to détermine whether or not the power to tax under the statute has 
been exhausted, and in aid of a prayer for an injunction, 

[Ed. Note.— For other cases, see Turnpikes and Toll Roads, Cent Dig §« 
22-38 ; Dec. Dig. § 10.*] 

4. Turnpikes and Toll Roads (§ 10*) — Jukisdiction — Adéquate Rembdy at 

Law. 

In such case, where, under the statute, payment of the tax is enforceable 
by indictment, complainant's remedy at law is not adéquate and equity 
lias jurisdiction. 

[Ed. Note. — For other cases, see Turnpikes and Toll Roads, Cent. Dig. §§ 
22-38 ; Dec. Dig. § 10.*] 

5. Appeal and Errob (§ 954*) — Review — Order Granting Preliminaby In- 

junction. 

The action of a trial judge in granting a prelimlnary injunction will not 
be revlewed, where, under the évidence, it was witliin the limits of ju- 
diclal discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Ceni. Dig, §§ 3818- 
3821 ; Dec. Dig. § 954.*] 

•For other cases see same topic & § kumbeh in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the Eastern 
District of Kentucky. 

Suit in equity by the Chesapeake & Ohio Raiiway Company against 
George W. Lykins, Orville P. Pollitt, and the Vanceburg & Stouts 
Lane Turnpike Road Company. From an order granting a prelira- 
inary injunction, défendants appeal. Afiirmed. 

Allan D. Cole, of Maysville, Ky., for appellants. 

Worthington, Cochran & Browning, of Maysville, Ky., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from an inter- 
locutory order enjoining the individual appellants, one the clerk of the 
county court and the other the sheriff of Lewis county, from certifying 
a certain tax and giving the requisite notice for its collection for the 
benefit of the corporate appellant, and enjoining ail the appellants 
from attenipting to collect the tax. This tax is founded on the charter 
of the corporate appellant (hereinafter called turnpike company). The 
turhpike company was incorporated by spécial statute enacted April 24, 
1890, "for the purpose of building and operating a turnpike road" 
something more tlian sevén miles in length, between named points, in 
Lewis county. The road was to be located as near as might be along 
an existing county road running parallel with, the Ohio river. 2 Loc. 
& Priv. Acts 1889-90, p. 1385. This:statute in terms created a spécial 
taxing district and imposed on each $100 worth of taxable property 
therein an annual tax of 50 cents, which was to commence in 1891 
and continue until the road was "built and paid for." ^ By an order of 
the Railroad Commission of Kentucky the tax complained of was 
apportioned for the years 1908, 1909, 1910, and 1911, and directed to 
be certified to the board of valuation and assessment and to the county 
clerk of Lewis couuty "for proceedings^ccording to law." 

[1] 1. The hearing took place before a single District Judge, upon 
a motion of appellee for a temporary injunction and a gênerai demur- 
rer of appellants tO the bill. It was claimed then, as it is now, that the 
case required the présence and action of three judges within the mean- 
ing of section 266 of the Judicial Code. The interlocutory order was 
entered October 29, 1912; and the claim respecting the necessity for 

1 "Sec. 12. That iu order to euable sald company to biilld tlieir sald turn- 
pike road as specdil.y as possil)le * * * there is liereby levied on ail and 
every specles of property » * * Includins tliereiu ail riiihvay company or 
couipauies property situate within the bouuds of the taxing district herein 
created, sub.1ect to taxation for state revenue purposes * * * the suiu of 
fifty cents upon eacli one hundrcd dollars worth of taxable property * * * , 
each year, comniencins with the year of one thousaud eight hundred and nine- 
ty-one, and coutinuing until sald road is built and paid for ; the tax herein 
levied * * * shall be expended solely iu the location, building and con- 
struction of the road, including therein the suuis required and necessarily ex- 
pended by the company in procuring rights of way and other proper expansés 
liicurred by the company in se doing, and iu building the road." 

The taxing district so created embraced ail property "situate within sald 
termini and a Une parallel with the Oliio river and within two miles of sald 
river." 
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additional judges was denied, and we think rightly, no matter whether 
section 266 as it then existed or as it was amended March 4, 1913 
(chapter 160, 37 Stat. 1013) be considered. The object of the enact- 
ment was to prohibit the use of the process of injunction to obstruct 
the enforcement of statutes, or any proceeding based on them, upon 
any theory of their constitutional invalidity, except through the sanc- 
tion of the spécial tribunals there provided for. The bill does not seek 
to suspend or restrain the enforcement, opération, or exécution of any 
statute of the state, upon the ground of its unconstitutionality. The 
only statute involved is the spécial charter enactment before cited ; and 
the constitutional validity of the act, so far as it is pertinent hère, is 
admitted by appellee. Indeed, while the Court of Appeals of the 
state bas held that the portion of this statute relating to the sélection 
of a person to assess the tax is void, yet it also held that in virtue 
of the gênerai law "the assessor of the county should assess the prop- 
erty in the taxing district, and return the same as otlier tax lists are 
returned," and the décision in terms sustained the rest of the act. 
Bruce v. Vanceburg & Stouts Lane Turnpike Road Co. (Ky.) 35 S. W. 
112, 113; Vanceburg & S. L. Turnpike R. Co. v. Maysville & B. S. 
R. R. Co., 117 Ky. 275, 281, 77 S. W. 1118. It is true that the pro- 
ceedings enjoined are based upon an brder of the State Railroad Com- 
mission, and that an order of such a commission is for some purposes 
regarded as a law of the state (Grand Trunk Ry. v. Indiana R. R. 
Comm., 221 U. S. 400, 403, 31 Sup. Ct. 537, 55 L. Ed. 786) ; but hère 
again, as stated, the order is not resisted on any ground of unconstitu- 
tionality of the statute in virtue of which the order was madé, nor was 
the interlocutory order granted upon any such theory, and so a case 
was not presented demanding the présence or action of three judges 
(Cumberland Téléphone & Telegraph Co. v. City of Memphis [D. C.] 
198 Fed. 955). 

[2] 2. The theory of the bill and the évidence is, in the main, that 
the turnpike company had long before received aid through taxation, 
proceeds of stock subscriptions, and the construction at the expense 
of the county of a necessary bridge, sufficient for ail purposes author- 
ized by its charter and for completing the road ; and that the turnpike 
company either bas the funds necessary to complète the road or that 
they hâve been diverted. In truth, the évidence tends strongly to show 
that the turnpike company has through the sources indicated received 
much more money than could bave been reasonably expended in build- 
ing the road contemplated by its charter; and the turnpike company 
offered no évidence either in explanation or déniai of this showing, 
but rested on its demurrer. Judge Evans in disposing of this feature 
of the case in part said : 

"Xow, hère is a remarkable case, as it strikes ine. A turnpike road com- 
pany authorized to use the whole power of the state of Kentucky to assess a 
tax upon individual cltizens and upon corporations has proceeded for some 15 
or 18 years to coUect the taxes due froni those persons, but has never per- 
formed the object for which the statute authorized it to collect the taxation, 
viz., the building and completlon of the turnpike road, that was supposed to 
be bullt for the benefit of that communlty. They hâve been called upon year 
after year to pay the tax, but they bave gotten no benefit from it. The money 
Uas been kept by the turnpike road company, or somebody else. • * » This 
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lias gone on now until tliey hâve accmmilated somethinp; like $10,000 more than 
wouUl be necessary, according to tlie testiinony, to complète the turnpike road, 
Kow, iinder thèse circumstauces, should the court permit It to go on iudefl- 
ultelyV" 

If the évidence contained in the record and upon which the learned 
trial judge acted is net true, the turnpike company should hâve met it 
by déniai and proof , not by admission. Presumably the turnpike com- 
pany either knew or had the means of ascertaining ail the facts ; and 
in the absence of explanation the facts disclosed by the other side 
must for the purposes of this appeal be accepted as true. In testing the 
effect of such évidence, it is to be observed that, although the turnpike 
company's corporate powers respecting the authorized road included 
the right of maintenance (section 1 of the act), yet its right to secure 
aid through taxation vi'as expressly limited to the cost of construction 
(section 12). True, "construction" was to include cost of rights of 
way ; but, as we hâve seen, the road was to be located as far as prac- 
ticable along an existing county road. The entire turnpike road is open 
and traveled and is partly macadamized, but it is not suggested that 
anything whatever was expended for rights of way. Why then on the 
présent showing was not the right to tax exhausted ? The statute was 
spécial, and the object designed to be accomplished by it was spécial. 
It is too plain for argument that power thus bestowed and restricted 
cannot be exercised beyond the reasonable cost of the thing specified. 
If illustration of this were necessary, it might be found in Board of 
Education of City of Newport v. Nelson, Mayor, 109 Ky. 203, 208, 
209, 58 S. W. 700, 702, where the court approved language of the Cir- 
cuit Judge : 

"Wlille the school board Is authorized to demand and receive from the city 
a smn equal to 35 cents ou each iflOO of taxable property, yet the right is not 
an arliitrary oue, and nmst arise ont of the necesslties of the case. No more 
may Ije denumded thau Is reasonably necessary, nor nuist the estimate be ex- 
travagant." 

It is not perceived why the principle of such a restriction is not the 
équivalent of an express limitation tô a distinct amount, for reasonable 
cost is open to definite ascertainment; and plainly definite limitation 
cannot be exceeded. Corbett v. City of Portland, 31 Or. 407, 418, 48 
Pac. 428, and citations; Cummings v. Fitch, 40 Ohio St. 56, 61; 
Dumphy v. Supervisors of Humboldt County, 58 lowa, 273, 276, 12 
N. W. 306; State ex rel. Dillon v. County Court, 60 W. Va. 339, 348, 
349, 55 S. E. 382. 

[3] 3. The bill contains a prayer for "an accounting showing the 
amounts of ail funds, from whatever source, obtained or collected by 
it (the turnpike company), and of ail expenditures of whatever kind 
made by it." The relation of the appellee to the tax under review 
is that of a taxpayer, and its relation to the turnpike company is that 
of a stockholder. The railroad passes through the taxing district. 
Section 15 of the act provides that ail persons paying taxes during 
the building of the road shall be stockholders in the company to the 
amount of the taxes paid, and that certificates of stock shall be deliv- 
ered to them from time to time "until the road is. completed and paid 
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for." In 1908 the appellee paid to the turnpike company $10,481.21 
in full of ail taxes due or claimed upon the tangible property and fran- 
chise of the railroad, subject to taxation in the taxing district, for the 
years prior to and including 1907. We are theref ore unable to see why 
an accounting should not be allowed and enforced. If the présent 
effect of the évidence should thus be established, it would seem clearly 
to follow that the right to tax in aid of the turnpike company has been 
exhausted. The practical situation would be tantamount to the absence 
of any law at ail to authorize the tax ; and of course there can be no 
tax without a law. Auditor General v. Duluth, etc., R. Co., 116 Mich. 
122, 125, 74 N. W. 505 ; Sébastian, Treas. of Hamilton Co., v. Ohio 
Candie Co., 27 Ohio St. 459, 463; Greenwood v. Gmelich, 175 111. 
526, 531, 51 N. E. 565. 

[4] 4. In thèse circumstances we cannot yield to the insistence that 
appellee has a plain and adéquate remedy at law. Until an accounting 
is had it cannot be known finally whether the power to tax has been 
exhausted or not; and the statute of Kentucky imposes severe daily 
penalties for default in payment of such taxes as thèse, which are re- 
coverable through indictment. The risk of incurring such penalties in 
case the suit should fail afïords another ground in support of the in- 
terlocutory order. Ex parte Young, 209 U. S. 123, 148, 28 Sup. Ct. 
441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

[5] It scarcely need be added that the interlocutory order was, un- 
der the évidence, well within the range of judicial discrétion; and, 
where this appears, the rule is not to disturb the action of the trial 
judge. City of Shelbyville, Ky., v. Glover, 184 Fed. 234, 238, 106 
C. C. A. 376 (C. C. A. 6th Cir.) ; Acme A. Co. v. Commercial Acéty- 
lène Co., 192 Fed. 321, 323, 112 C. C. A. 573 (C. C. A. 6th Cir.). 

The other questions presented hâve been considered; but, in view 
of what has been said, they do not require discussion. We hâve passed 
by the averment and contention of appellee that the tax provision of 
the spécial act has been repealed, because the question may not arise in 
the further progress of the case. 

The order is affirmed, with costs, and the cause remanded for fur- 
ther proceedings. 



DEXVER & R. G. R. CO. v. BAER BROS. MERCANTILE CO. 

(Circuit Court of Appeals, Elglith Circuit. November 17, 191.3.) 

No. 3,915. 

1. Carriers (§ 202*) — Interstate Commerce Act — Action by Shippee for 
Damages — Pleadino. 

In iui action by a shipper aealnst a raiirond company under Inter- 
state Gonnuerce Act Feb. i, 18S7, c. 101, § ](j, 24 Stat. :»4 (U. S. Conip. 
St. 1901, p. 8165), as amended by Act .Tune 29, 1906, c. .'SOI, § 5, M Stat. 
590 (C. S. Comp. St. Supp. 3911, p. 1.301), to recover for overcharges on 
Interstate shlpnients for which an award of damages was niade by the 
Interstate Connnerce Conunisslon, an allégation in the pétition that such 

•For other cases see same topic & % numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 37 
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charges were unjust, unreasonable, and In violation of law Is one largely 
of fact and is sufflciently spécifie as against a gênerai demurrer. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. |§ 906-915; Dec. 
Dig. { 202.*] 

8. CJOMMEBCE (S 85*) INTERSTATB COMMEBCE COMMIBSION— AWABD Or DAM- 
AGES — INTEBEST. 

In malidng an award of damages to a shipper for excessive charges col- 
lected by a railroad Company, under section 16 of Interstate Commerce 
Act B"eb. 4, 1887, c. 104, 24 Stat 384 (U. S. Comp. St 1901, p. 3165), as 
amended by Act June 29, 1906, c. 3591, § 5, 34 Sut, 590 (U. S. Comp. St. 
Supp. 1911, p. 1301), the Interstate Commerce Commission bas power to 
allow Interest on ttie excess payments where they were made under pro- 
test. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. { 138; Dec. 
Dig. § 85.*] 

S. Commerce (§ 85*) — Interstate Commerce Commission— Poweb to Reduce 
Rates. 

vr&en a local rate between points within the same state Is found by 
the Interstate Commerce Commission to be excessive when chargea as a 
part of a Joint through rate, the commission has power to order Its ré- 
duction when so used without establishing a new joint through rate. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. % 138; Dec. 
Dig. I 85.*] 

4, Commerce (§ 85*) — Interstate CoMiraECE Commission — Oedebs Awaeding 

Damages to Siiipper. 

Where the Interstate Commerce Commission on complalnt of a ship- 
per has made an order flxing a reduced rate to be chargea by a railroad 
Company in the future on certain shipments, It is not required to repeat 
such order In subséquent orders awarding réparation to the shipper on 
shipments made under the rate condemned in the first order. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 138; Dec. 
Dlg. § 85.*] 

5. Cabbiebs (§ 202*) — Action bt Shippeb foe Damages roa Excessive 

Chabobs — Allowance of Attobnet's Fées — Constitutionality op Stat- 

TJTE. 

The provision of section 16 of Interstate Commerce Act Feb. 4, 1887, e. 
104, 24 Stat 384 (U. S. Comp. St. 1901, p. 3165), as amended by Act June 
29, 1906, c. 3591, I 5, 34 Stat. 590 (U. S. Comp. St Supp. 1911, p. 1301), 
authorizlng the court to allow a reasonable attorney's fee to the pre- 
valling petitioner in an action for damages brought thereunder, Is con- 
stitutional. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. |§ 906-915 ; Dec. 
Dig. § 202.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action at law by the Baer Bros. Mercantile Company against the 
Denver & Rio Grande Railroad.Company. Judgment for plaintiff, and 
défendant brings error. Affirmed. 

For opinion below, see 200 Fed. 614. 

R. G. Lucas, of Denver, Colo. (E. N. Clark, of Denver, Colo., on the 
brief), for plaintiff in error. 
William B. Harrison, of Denver, Colo., for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

•Fsr otber casM ••• *aiu« toplc & S ncmbbb in Dec. £ Am. Digs. 1907 ta date, & RepT Indexe* 
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CARIvAND, Circuit Judge. This is an action to recover excessive 
and unreasonable charges for the transportation of béer in car load 
lots from Pueblo, Colc, to Leadville, Colo., when used as a part of a 
through transportation charge from St. Louis, Mo., to Leadville. 

The railroad company demurred to an amended complaint, and, the 
demurrer being overruled, it refused to plead further, vvhereupon the 
damages claimed were assessed and judgment entered therefor. The 
railroad company has brought the case hère on writ of error com- 
plaining of the ruling of the court in overruling the demurrer and as 
to certain rulings which occurred in the assessment of damages. The 
ground of demurrer was that the complaint did not state facts suffi- 
cient to constitute a cause of action. The complaint contained two 
counts, which for the purposes of the demurrer were the same except 
that each count ref erred to a différent order of réparation, and except 
also that the order of réparation in the second count did not fix a rate 
for the future, but instead thereof there was an allégation that the rate 
for the future was fixed by the order set forth in the first count. 

[1] Section 16 of the act to regulate commerce, as amended, pro- 
vides that, if a carrier does not comply with an order of the Commis- 
sion requiring the payment of money, any person for whose benefit 
such order was made may fîle in the proper court "a pétition setting 
forth briefly the causes for which he claims damages and the order of 
the Commission in the premises." It is objected that the allégation of 
the complaint that the rates collected were unjust, unreasonable, and 
in violation of law states no cause of action but mère conclusions of 
law. Whether a rate is unreasonable or not is largely a matter of fact. 
A chancellor asked to grant an injunction on a bill simply alleging a 
rate to be unreasonabe might ask for more particulars, and so the rail- 
road company might hâve had the complaint made more definite. and 
certain by a motion to that efîect if the court should hâve considered 
the allégation indefinite and uncertain, but as against a gênerai demur- 
rer the allégation is clearly sufficient. A rate is unreasonable either 
as being too low or too high. Certainly the railroad company could 
not be misled by thinking the mercantile company was complaining 
of a low rate. However this may be, the complaint does not stop with 
the above-mentioned allégation, but allèges that the rate of 45 cents 
demanded and received by the railroad company per 100 pounds for 
the transportation of béer from Pueblo to Leadville was unjust and 
unreasonable, and that any rate or charge for such service in excess 
of 30 cents for each 100 pounds of béer transported between the two 
places would be unjust and unreasonable, so that the railroad com- 
pany was distinctly informed as to the contention of the mercantile 
company. We see no merit in this objection to the complaint. 

[2] It is next objected that the orders of réparation set out in the 
complaint show that the Commission allowed interest upon the excess 
rate paid to the railroad company and which it found to hâve been un- 
reasonable and excessive. It is therefore claimed that the Commission 
had no authority to so allow interest, and that the orders are void on 
the theory that this court must condemn the order if it is erroneous 
in any respect. We think the Commission had full authority and ju- 
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risdiction to allow interest, as it appears from the complaint that tlie 
excessive rates were paid either by the consigner or consignée under 
protest, and so the railroad company must hâve known at the time 
the money of the mercantile company was had and received that the 
latter claimed the payment to be unlawfuL 

[3] It is next claimed that the order of the Commission is void he- 
cause it did not establish a through or joint rate but merely ordered a 
refund out of the local rate between Pueblo and Leadville. This ob- 
jection cannot prevail, for the reason that the Missouri Pacific and 
the Denver & Rio Grande made their own through rate and the Com- 
mission treated it as the roads had made it and simply decided that 
the local rate between Pueblo and Leadville, when used by the com- 
panies as a part of a joint through rate, was excessive. The Commis- 
sion did not prétend to hâve anything to do with the rate when used as 
a local rate, but when it became a part of a through rate by the action 
of the railroad companies the Commission had jurisdiction to make 
the through rate reasonable. Denver & R. G. R. R. Co. v. Interstate 
Commerce Commission (Com. C.) 195 Fed. 958. 

It is next objected that, if the Commission had jurisdiction to re- 
duce the Pueblo to Leadville rate in a proper case, it did not hâve 
such jurisdiction in the présent case because that rate was not in issue 
before the Commission. The pleadings before the Commission are 
not a part of the complaint in this action, and therefore we cannot 
say what the pleadings actually presented, but, so far as the com- 
plaint does state the proceedings had before the Commission, it clear- 
ly appears therefrom that it was the charge from Pueblo to Leadville 
when used as a part of the through rate that was objected to before 
the Commission. 

[4] It is next objected that the order set forth in the second cause 
of action nowhere fixes a rate for the future and that therefore the 
order is void under the ruling of this court in Railroad v. Baer Bros., 
187 Fed. 490, 109 C. C. A. 337, but the Commission had already, in 
making the order set forth in the first count of the complaint, estab- 
lished a rate for the future and it was not required to establish a rate 
for the future in every order making réparation for shipments made 
under the rate condemned in the first order. To do this would hâve 
created great confusion and would bave been idle and unnecessary. 

This disposes of the matters urged in support of the demurrer, and 
we find no error in the ruling of tiie court overruling the same. After 
the demurrer was overruled and the railroad company had elected to 
stand upon its demurrer, counsel for the railroad company remained 
in court and, as the record shows, interposed some objections in the 
matter of the assessment of damages. Counsel for the railroad com- 
pany objected to the allowances of interest as provided in the orders 
of réparation, and the objection was overruled. For reasons herein- 
before stated, there was no error in this ruling. 

[5] Section 16 of the act to regulate commerce provides in regard 
to a proceeding to recover an award of damages by the Commission 
as follows: 
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"If the petitioner sliiiU flually prpvail he sliall be allowed a reasoiiable at- 
torney's fee to be taxecl and collected as a part of the costs of the suit." 

The court, as appears by the record, allowed an attorne>'s fee of 
$250, which it appears counsel for the railroad company objected to 
and the objection was overruled and an exception taken. The matter 
of the attorney's fee appears in the record as follows : 

"l'etltioner thereupon requested the court to tax an attorney's fee t'or the 
services of the attorney for the petitioner before the Interstate ("ommerce 
Commission and before the court. Défendant then and there duly objected to 
the granting of such request and to the allowance of such attorney's fee for 
such services." 

It is now objected in this court that the trial court had no authority 
to allow a fee for services before the Interstate Commerce Commis- 
sion and that the court had no authority to allow any attorney's fee 
at ail, because the statute providing for the same is unconstitutional. 
Counsel for the railroad company made no complaint that an attorney's 
fee was asked for services before the Interstate Commerce Commission 
in the trial court. The objection simply goes to the allowance of an 
attorney's fee. It does not appear that the court allowed the $250 or 
any part of the same for services before the Commission. We do not 
think the objection of counsel in the trial court was spécifie enough to 
raise the question which he now présents. If the attention of the trial 
court had been called to the fact that no attorney's fee could be al- 
lowed for services before the Commission, the record would prob- 
ably show that the attorney's fee allowed was for services in the prés- 
ent proceeding in the District Court. 

It is objected also that the attorney's fee was fixed arbitrarily with- 

out évidence. There is nothing to support this except the assertion 

of counsel. The record shows the following: 

"l'etltioner introduced évidence in support of the allégations of its said 
amended pétition." 

We do not wish to be understood as deciding that it was necessary 
for the court to take testimony as to the value of the services rendered 
by counsel in the présent proceeding, but simply that the record does 
not show that évidence was not taken in fixing the amount of the 
attorney's fee. The provision in the Interstate Commerce Act allow- 
ing an attorney's fee is constitutional. Atchison, T. & S. F. R. Co. 
V. Matthews, 174 U. S. 96. 19 Sup. Ct. 609, 43 L. Ed. 909; St. Louis, 
I. M. & S. R. Co. v. Paul, 173 U. S. 404, 19 Sup. Ct. 419, 43 L. 
Ed. 746; Air Line R. R. Co. v. Seegers, 207 U. S. 7Z, 28 Sup. Ct. 28, 
52 L. Ed. 108; 111. C. R. Co. v. Crider, 91 Tenn. 489, 19 S. W. 618; 
Fidelity Mut. Life Ins. Ass'n v. Mettler, 185 U. S. 308, 22 Sup. Ct. 
662, 46 L. Ed. 922; Engebretsen v. Gay, 158 Cal. 30, 109 Pac. 880, 
28 L. R. A. (N. S.) 1062, and note, Ann. Cas. 1912A, 690. 

This disposes of ail the objections and exceptions appearing in the 
record, and, finding no error in the ruling of the court, the judgment 
below must be affirmed. And it is so ordered. 
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ALBERT MILLER & CO.v. WILKINS. 

(Circxjit Court of Appeals, Seveuth Circuit. October 7, 1913.) 

No. 1,964. 

1. Master and Servant (§§ 101, 102, 235*) — Injuries ïo Servant— Duties of 

Masteb — Safe Instrumentalitibs — DuTY To Provide. 

A master is Iiound to provide safe instrumeiitallties for his servants 
whlle at work, aiul tlie servants may absolutely rely on tlie performance 
of such duty. 

[Ed. Note.— For otlier cases, see Master and Servant, Cent. Dig. §§ 
135, 171, 174, 178-184, 192, 710-722; Dec. Dlg. §§ 101, 102, 235.*] 

2. Master and Servant (§ 106*) — Injuries to Servant— Use dp Appliances 

DP Anotiiek. 

Where défendant, by whoin plaiutiff was employed, used tlie premises 
and appliances of the M. Company in removing a quantity of potatoes 
purchased from said compauy, lie was cliargeable wlth knowledge of, and 
answerable for, defecta in a lioist uaed on such premises, and belonging 
to tlie M. Company, by reason of which defects plaintifï was injured. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. §§ 
193-198; Dec. Dig. § 106.*] 

3. Master and Servant (| 106*) — Injuries to Sekvant — Duty of Master— 

Safe Place. 

A master is bound to use reasonable care to provide a safe place in 
whicli bis servants inay work, and, if tlie master contracta to do work 
on the premises of another, he niust exercise tlie same care for tlie 
safety of his servants tliere as on liis own prenilv^es. 

[I"]d. Note. — For otlier cases, see Master and Servant, Cent. Dig. §§ 
193-198; Dec. Dig. § 106.*] 

4. Damages (§ 98*) — Peusonai. Injuries— Amount or Recoveey— Détermina- 

tion— Intekest Metiiod. 

In an action for injuries to a servant, an instruction that one way of 
ascertainiiig i)laiiitiff's damages would be to award liim such a snni as, 
placed at 5' per cent, interest, would produce the amount lie earned, was 
improper, sinee the interest nietliod is not a proper way of ascertaiiiing 
damages. 

[Ed. Note. — For otber cases, see Damages, Cent. Dig. §§ 235, 2.36 : Dec. 
Dig. § 98.*] 

5. Appeal and Ebror (§ 1068*) — E.xtent of In-jt:ries— Damages— Préjudice. 

AVhere, in an action for injuries to an employé, the jury awarded only 
$3,000, and so could not bave found that the injuries were permanent, 
nor estimated such damages by the interest method, an Instruction au- 
thorizing thein to so estimate the damages was liarmless. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4225- 
4228, 4230 ; Dec. Dig. § 1068.*] 

6. Appeal and Error (§ 880*) — Rigiit ïo Allège Ebhoh— Codefendants— 

Joint and Several Liability. 

Where an injured servant sued liis master and tlie M. Company, charg- 
ing thein with joint and several liability, and the jury found for iilaiutiff 
only against the master, tlie latter could not successfuUy urge error in 
tlie instructions given in regard to the M. Company. 

[Ed. . Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3584- 
3590; Dec. Dig. § 880.*] 

In Error to the District Court of the United States for the West- 
ern District of Wisconsin ; Arthur 1^. Sanborn, Judge. 

♦For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Louis E. Wilkins against Albert Miller & Co. and an- 
other. Judgment for plaintiff, and défendants Albert Miller & Co. 
bring error. Afiirmed. 

Défendant in error recovered a judgment against plaintiffs in error, a co- 
partnersliip, in the sum of $3,000 for Personal injuries received as a resuit of 
a détective hoisting devlce, while in the employ of plaintiffs in error upon the 
premlses of the Murphy Company, a corporation, whlch was made a party de- 
fendant to the complaint herein, but which the jury failed to include in Its 
verdict of guilty. 

From the record it appears that plaintiffs In error were using the premises 
of the Murphy Company in removing therefrom a large quantity of potatoes 
which they had purchased from the Murphy Company and which they were 
to reniove at their own cost. In doing so, they were given the right to use 
so much of the Murphy Company's premlses as necessary, includlng the hoist- 
ing apparatus. This latter consisted of a block and tackle fastened to a joist 
near the ridge of the roof by means of a number of strands of wire passlng 
through the eye of the block and around the joist. A rope was run through 
the block and over the sheave. One end of the rope was attached to the ob- 
ject to be holsted from the cellar of the warehouse, while the other was used 
by the operator in applylng power for hoisting. The Murphy Company had 
been accustomed to lift by horse povs-er. Plaintiffs in error substituted their 
own rope and the weight of a man upon the free end of the rope, whereby a 
bag of potatoes, being of less weight than the man, was lifted to the desired 
élévation. In adjusting the device, plaintiffs in error were obliged to send a 
man up to the bloek, so that, had plaintiffs in error so dlrected, the condition 
of the block and its wire lashing niight bave been ascertalned. After ail of 
the potatoes save a few bushels had been removed, and after some five or six 
days' use of the devlce, the wire lashing gave way under the weight of de- 
fendant in error and he was precipitated into the cellar, a distance of about 
ten feet, whereby he was injured. Thereupon he brought this suit, charging 
plaintiffs in error and Murphy Company jolntly and severally with négligence 
in not furnlshing him with a safe place In which, and safe appllances with 
wblch, to work. The trial resulted as above set out. Plaintiffs in error hâve 
brought the cause to this court, assigning as error that the court refused to 
take the case from the jury as to Miller & Co. and in telllng the jury that 
it was the duty of Miller & Co. to use ordlnary care in providing a safe work- 
ing place and a safe applianoe in and with whlch défendant in error was to 
work, and also that the court committed further error in telling the jury how 
tliey mlght arrive at the amount of damages if they found défendants guilty, 
and In givlng certain instructions as to what facts must be proven before 
Murphy Company could be held liable. 

S. T. Swansen, of Madison, Wis., S. L. Lowenthal and Fred Low- 
enthal, both of Chicago, 111., and T. C. Richmond and R. W. Jackman, 
both of Madison, Wis., for plaintiiïs in error. 

W. H. Frawley and T. F. Frawley, both of Eau Claire, Wis., for 
défendant in error. 

John Evans, for Murphy Co. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
There can be no doubt, under the facts presented, as to the liability 
of plaintiffs in error for the injuries sustained by défendant in error. 
They were clearly charged with the duty of providing safe instru- 
mentalities for their servants while at work, and défendant in error 
had a right to rely upon their performance of that duty. 
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[2] It is said in L,abatt, Master & Servant, § 172: 

"Both upon piiiiciple and authority it is clear that a master Is answerable 
for defects In any instrumentalities whicli he lias temporarily taken over froin 
the owner and niade a part of lus own plant. In such cases tlie éléments of 
possession and the exercise of control are .décisive. * * * So far as re- 
gards liis obligations to his servants, he nmst be considered as the owner pro 
tempore. Thls principle is applicable whetlier he bas borrowed the ai)pliance 
in question or lias liired It for a spécifie considération or lias taken possession 
of it for a detinite or an indefinite period with a view to the performance of 
certain work in which he and the owner are both interested." 

Where an elevator company took a car from a railway company 
by means of an inclined track, an employé of the elevator company 
was injured, while engaged in conducting a car by gravity down this 
incline, by reason of a defective brake on the car. Held, that the de- 
fect might hâve been discovered by the use of ordinary care on the 
part of the elevator company, and that the question of the liability 
of the elevator company was properly submitted to the jury. Re- 
public Elevator Co. v. Lund et al., 196 Fed. 745, 116 C. C. A. 373 
(C. C. A. 8th Cir.). 

[3] That a master is bound to use reasonable care to provide a 
safe place in which his servant may work is now too well established 
to require citation of authority, and it can make no différence, so 
far as the servant is concerned, whether the master is using his own 
property or that of another. As was said in American Machinery 
Co. V. Ferry, 141 Ky. page 374, 132 S. W. page 547: 

"The master who contracts to do work on the preinises of another must ex- 
ercise ordinary care for the safety of his servants there, no less thaii on his 
own premises." 

Miller & Co. were not excused from the duty of providing a safe 
place and safe appliances, They had full opportunity to satisfy tliem- 
selves that the premises and appliances were in good and safe condi- 
tion, and were bound to do so as to défendant in error. Therefore 
the court properly left it to the jury to détermine from the évidence 
whether they discharged their duty in that respect toward défendant 
in error. 

[4] Plaintiffs in error contend that the court erred in telling the 
jury that one way of ascertaining the amount of damages, if they 
found plaintiffs in error and said Murphy Company guilty as charged, 
would be to award défendant in error such a sum as, placed at 5 
per cent, interest, would produce the amount he earned, and that it 
was error, on the facts of the case, to tell the jury it vi'as for them 
to décide whether the injuries of défendant in error were permanent, 
at the same time advising them that he did not think, from the évi- 
dence, that they were permanent. 

The interest method above stated was not a proper way in which 
to ascertain the amount of damages. Houston Railway Co. v. Willie, 
53 Tex. 318, 37 Am. Rep. 756; Rudiger v. C. St. P. M. & O. Ry. 
Co., 94 Wis. 191, 68 N. W. 661 ; Crouse v. C. & N. W. Ry. Co., 102 
Wis. 196-208, 78 N. W. 446, 778; Hackett v. Wis. Cent. Ry. Co., 
141 Wis. 464-473, 124 N. W. 1018. 
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[5] As to the extent of the injuries, we are of the opinion that 
that question was properly left to the jury. However that may be, 
it is plain from the small amount of the verdict that the jury neither 
considered the injuries permanent nor estimated damages in the man- 
ner suggested by the court. 

In Press Pub. Co. v. Monteith, 180 Fed. 356-362, 103 C. C. A. 
502, 508, the United States Circuit Court of Appeals for the Sec- 
ond Circuit States the rule as f ollows, viz. : 

"The more rational and eiiliglitenod view is that In order to justify a re- 
versai the court uiust be able to conclude that the error is so substantial as 
to atïect injurionsl,y the appellant's rights. Préjudice must be perceived, not 
presumed or Imaglned." 

Plere, whatever presumptions there are rebut the theory of préju- 
dice or in jury. 

[B] With référence to the contention of plaintitïs in error that they 
were prejudiced by the instructions of the court bearing upon the 
liability of Murphy Company, it is sufficient to say that the complaint 
joins both parties, charging them with joint and several liabihty. The 
jury found only plaintififs in error to be guilty, as, under the plead- 
ings and évidence, it lawfully might do. Having been found guilty, 
they are not in position to urge error in the instructions given by the 
court in regard to Murphy Company. This is a suit brought by de- 
fendant in error and not one for the adjustment of the relative rights 
between the défendants to the suit. The only question is : Were the 
plaintififs in error guilty of négligence? The jury found they were, 
and the court entered judgment on the verdict, wherein we concur. 
Other errors assigned we do not deem it necessary to décide. 

The judgment of the District Court is affirmed. 



JONES V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1,965. 

1. CoNTEMPT (§§ 40, 60*) — Civil or Crimixal Contempt. 

A contempt proceedlng, entltled as such and instituted in the name of 
the United States to punlsh a proposed surety on the bond of a person 
aceused of crime, for alleged perjury in attempting to quallfy, is crinilnal 
in its nature, entltling aceused to ail the presumptions which obtain in 
a criminal prosecution, Includlng the presumptlon that he is Innocent un- 
tll hls guilt has been established beyond a reasonable doubt. 

[lOd. Note. — For other cases, see Contempt, Cent. Dig. §§ 122-124, 183- 
187 ; Dec. Dlg. §§ 40, 60.* 

Civil and crfiulnal contempts distlngulshed. see note to Merehants' Stock 
& Grain Co. v. Board of Trade of City of Chicago, 120 C. C. A. 593.] 

2. Contempt (§ 60*) — Per,tury— Ownersiup of Land. 

Where, in a prosecution of a proposed surety on a bail bond for con- 
tempt in testifylng that he was the owner of the fee of certain real prop- 
erty, It was shown that after he had acquired tltle to the property, and 
betore he offered himself a.s surety on the bond, he had executed a deed 
of the property to hls wlfe, but with the understanding that It should only 



•For other cases see same topic & S nxjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeir 
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be delivered and recorded in case he predeceased her, sucli deed did not 
vest in lier auy interest in the propert}', and its existence and the fact tbat 
she was able to produce it wlien she was sent liome without her husband 
to get it did not establish beyoud a reasonable doubt that accused had 
testified falsely in stating that he was the owner of the property. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§, 183-187; Dec. 
Dig. § 60.*] 

In Error to the District Cotirt of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Albert Charles Jones was convicted of contempt of court in commit- 
ting alleged perjury on his examination to qualify himself as surety 
on the bail bond of one Johnson, and he brings error. Reversed, with 
directions to discharge. 

ïhls matter is before us on writ of error based upon the judgnieut of the 
District Court eonnnittlug plalntlft in error, hereinafter terined "respondent,'" 
to prison for alleged contempt of court, in that lie tendered liiniself on No- 
yeniber 8, 1912, to said court as a surety upon the bail bond of one Johnson, 
who was before said court uuder iiidictnient, and represented to the court un- 
der oath that he was the owner In fee of premises knowh as No. 2969 ilicli- 
igau avenue, Chicago, 111. 

From the record it appears that on August 24, 1012, one Mary Meyer, wlio 
four days tliereaftor becaine tlie wife of respondent, deeded to hini said real 
estate, which was, approximately, of the value at which it was seheduled, for 
considérations which are not clearly set ont but sonie of which were valuable. 
This deed was duly recorded on August 28, 1912. Durlng the examination 
to which respondent was subjected at the tinie he tendered himself as a surety, 
he disclosed to the court, soiuewhat reluctantly and under the pressure of 
rigid inqulry, that on the day he recorded his deed to said premises he exe- 
cuted a deed back to his said wife. Just what was to be done as to the 
custody of this deed he does not clearly remenibcr, but does testify that it 
was to be delivered to lier only In the event of his death, iu order to preveiit 
any interest therein vestlng in his child by a former marriage. In this he Is 
(orroborated by his said wife and by 1/evering, the lawyer who prepared botli 
deeds and acted as attorne.v for botli parties in regard to their said transac- 
tions. The latter remcmbers llttle couceruing the understanding liad at the 
time as to what inime(Uate disposition was to be iiiade of the deed, but tes- 
tified unqualifiedly that it was not to be placed of record duriug the grautor's 
lifc^lme. Ile sup])oses It was taken away with the rest of the papers. Ite- 
spondent testifles that lie supposed his lawyer would keep it. It was never re- 
corded. Just what was doue witli it does not apiiear, except that, when the 
District Court had ordered respondent into the jury rooni after hearlng his 
testlniony for the puriiose of investigating whether the sanie were true or 
false, he directed the court baillff to accompauy Mrs. Jones to their home and 
iiriiig the deed back to the court. This was done, and the deed impounded. 
The bailiff testifled that lie remained downstairs in the premises, while Mrs. 
Jones weut upstalrs and tlien came dowii and delivered the deed to hiai. lie 
knew iiothing of the clrcunistaiices under which she obtained.it. AU of tlui 
foregoing proceedlugs were had and eiititled iu tlie matter of Johnsou's ap- 
plication for release on bail. Kespondeut, liaving been sent to and directed 
to remain iu the jury rooni, at the close of his testlniony as above stated, was 
not présent in court durlng said subséquent proceedings in re said Johnsou's 
bond. Thereupon on said 8th day of November, 1912, the District Court en- 
tcred an order based upon the testiiuouy adduced in re said Johnsou's appli- 
cation for release ou bail aforesaid, fiiiding that respondent had testitieil 
falsely iu deposing before tlie court tliat he was the owner in fee of s\\iil 
premises and that the saine were free from ail incnmbranee ; that lie had, by 
the iiame of A. Charles Joues, e.X-ecuted and delivered a warranty deed to said 

♦For other cases see same topic &. § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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premises to Mary JI. Jones on August 28, 1912, whlch deed was in lier pos- 
session and produeed in open court ; that respondent liad conimitted perjury 
and, by reason of liis said attempt to impose on ttie court, did willfuUy and 
mallciously attempt to obstruct and Impede tlie due administration of justice 
in said court, and ruled tliat lie show cause by a day nanied before said court 
why he should not be punished for contempt; and that, pending further 
hearing, he be held under bond in the pénal sum of $10,000. Thereupon, and 
on November 8, 1912, respondent was comniitted to jail in default of bond. 

For answer to said rule, respondent charged that the court was without 
jurisdiction to try or punish hini because no sworn coniplaint had been filed 
advising him of what he was charged with ; that he had been excluded froiu 
the courtroom at the tinie testiniony was taken as to his qualification as sure- 
ty; that no copy of said testimony was filed in the présent cause; that the 
said contempt order was based upon the testimony of his wife and his attor- 
uey, neither of whom should hâve been permitted to give évidence against 
hlm. For further answer respondent stated under oath that he was the owner 
of the premises in question when he so deposed in court and that his testimony 
in that behalf was not false ; that he gave his présent wife valuable consid- 
ération for said conveyance to him, and that the same was a bona fide con- 
veyance to him, and that his deed back to his said wife was not to be re- 
corded or take efîect until after his death ; that said deed had never been 
recorded ; that at the time he deposed as aforesaid he had been advised by 
his lawyer, and helieved, and still believes, himself to be the owner of said 
lot and house, and that his attorney, Levering, took said deed, as he supposed, 
in escrow, and that he was of that mind at the time he so attempted to 
qualify as bondsman. A hearing was had upon said rule on November 14, 
1912, at wliich witnesses were exaniined. At the close of the évidence, re- 
spondent by counsel nioved the court for discharge from said rule because it 
was entered without the filing of a complaint or information, and for the 
further reason that the testimony was incompétent and was taken in his ab- 
sence ; also, because perjury was punishable by indictment and not as for 
contempt of court, and also because of his sworn answer and because the évi- 
dence did not show respondent to be guilty as charged, beyond a reasonable 
doubt. AU of which motions were overruled by the District Court, and re- 
spondent, having been adjudged to hâve failed to show cause, was adjudged 
to be guilty of contempt and ordered to be confiued in the jail of Will county, 
111., at Jollet, for a term of 12 months. 

For error respondent assigns: 

(1) That no sworn complaint was filed Inforniing him of what he was 
charged with. 

(2) That the rule to shovi' cause was based upon testimony taken while he 
was excluded from the courtroom. 

(3) That said order was based upon the testimony of his wife. 

(4) That the court held that perjury constituted contempt. 

(5) That the évidence did not sustain the charge of perjury. 

(6) That counsel of respondent was permitted to testify. 

David K. Tone, of Chicago, 111., for plaintifï in error. 
James H. Wilkerson, U. S. Atty., of Chicago, 111. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHESAAT, Circuit Judge (after stating the facts as above). [1] 
Under the authorities, the présent contempt proceeding, having been 
entitled as such and brought hère on writ of error and being entirely 
punitive in its character, is criminal in its nature, and respondent was 
clothed with the presumptions that obtain in a criminal prosecution. 
He was presumed innocent until that presumption was overcome and 
his guilt established bevond a reasonable doubt. Gompers v. Buck's 
Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 E. Ed. 797, 34 
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Iv. R. A. (N. S.) 874; Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 
524, 29 L. Ed. 746. 

In Coffin V. United States, 156 U. S. 459, 15 Sup. Ct. 404, 39 U Ed. 
481, the court says: 

"Now the presuiiiptlon of innocence Is a conclnslon drawn by tho law In 
favor of the citizen, b.v virtue whereof, when brousht to trial upon a criniinal 
charge, he nnist bo ac(iuittt>d, iniless he is ])roven to be guilty. In otUer 
words, tbis i]resunii)ri()n is an instrument of jiroof created by tlie law in 
favor of one accnsed, where by bis innocence Is established until snfficient évi- 
dence is Introduced to overcome tlie proot which the law lias created." 

This case was followed in Dalton v. United States, 154 Fed. 461, 83 
C. C. A. 317, by tins court. In Garrigan v. United States. 163 Fed. 16, 
89 C. C. A. 494, 23 h. R. A. (N. S.) 1295, this court again approved 
the rule and apjjHed it to a proceeding to enforce a criminal contempt 
and held that the mère inference of fu!l knowledge based upon the 
facts of that case was not sufficient to overcome the express déniai of 
the accused, fortified by the presumption as defîned in Coffin v. United 
States, supra. 

With this presumption — an active instrument of proof created by 
the law in his favor, on the one hand, and liis sworn déniai of the crime 
of perjury, or attem])t to impose upon the court, on the other, both 
standing guard over his liberty — can it be said that, upon the merits, 
respondent was proven guilty beyond a reasonable doubt of the charge 
laid and found against him by the District Court? 

[2] Under the laws of the state of Illinois, no lien attaches to lands 
scheduled by one ofïering himself as a surety upon a bail bond. Thus 
it may happen, and, as a matter of common knowledge, often bas hap- 
pened, that the surety disposes of his holdings in order to escape lia- 
bility as such, in which case there is no protection whenever the pur- 
chaser can show good faith. In the présent case, so far as the validity 
of the bond in question was concerned, Jones was the owner of the 
land in question at the time wdien he tendered himself as surety. The 
évidence is clear to the effect that the deed to the wife was not to be 
delivered or recorded during the husband's lifetime. There is nothing 
in the record to show that there had been any delivery to the wife to 
make it effective as a présent conveyance. Where it was intended that 
a deed should remain in escrow, in such a case as this, it was held in 
County of Calhoun v. American Emigrant Co., 93 U. S. 124, 23 L. 
Ed. 826, that delivery prior to the happening of the event upon which 
delivery depended would not vest title in the grantee. In Fearing v. 
Clark, 16 Cray (Mass.) 74, 77 Am. Dec. 394, it is said: 

"The rule is différent lu regard to a deed, bo]ul, or other instrument placed 
In the bands of a tliird person as an escrow, to be delivered on the happening 
of a future event or contingency. In that case, no title or interest passes until 
a delivery is made in pursuance of the terms and conditions upon which it 
was placed in the hands of the party to whom it was intrusted." 

This statement of the law was approved in Provident Life & Trust 
Co. V. Mercer County, 170 U. S- 604, 18 Sup. Ct. 793, 42 E- Ed. 1156. 
"The principle upon which the doctrine rests," says the United States 
Circuit Court of Appeals for the Ninth Circuit in Balfour et al. v. 
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Hopkins et al., 93 Fed. 569, 35 C. C. A. 449, "is that a deed delivered 
in violation of the terms on which it has been placed in escrow is not 
in fact delivered, and that its possession by the grantee is no more ef- 
fective to convey title than would be the possession of a forged or 
stolen instrument." 

It is said in Hollenbeck v. Hollenbeck, 1B5 111. 101, 57 N. E. 36, that : 

"The mère placing of a deed In the hands of the grantee does not con- 
cluslvely establlsh a delivery thereof, wtthin the légal meanlng of that word. 
Delivery is a question of intent, and dépends upon 'whether the parties at the 
time meant it to be a delivery to take elïect at once' " — citing Jordan y. Davis, 
108 m. S36. 

To the same effect are Wilson v. Wilson, 158 111. 567, 41 N. E. 1007, 
49 Am. St. Rep. 176, and EUiott v. Alurray, 225 111. 107, 80 N. E. 77. 

In the présent case it appears that respondent either hesitated to dis- 
close the fact of the deed back to his wife as above stated, or was ad- 
vised by counsel, and believed that that transaction, modifled by the 
agreement not to record the deed, did not affect his title to the premises 
in question for the purpose of qualifying upon Johnson's bail bond. 

We find nothing in the record justifying the judgment of the Dis- 
trict Court unless it be inferences based upon respondent's failure to 
disclose, at the earliest opportunity, the facts attending the transfers of 
said lot as aforesaid. There is nothing inconsistent with an honest 
intention on respondent's part to furnish ample security on said bond. 
As in Garrigan v. United States, supra, mère inferences derived from 
the facts of that case were held to be without force to overcome the 
presumption of innocence and the accused's sworn answer, so hère, 
even weaker inferences cannot be held to furnish a basis for the ex- 
ercise of this extraordinary power of the court. The findings of fact 
of the District Court when predicated upon évidence tending to sup- 
port them vvill not be lightly disregarded. Hère, however, the record 
entirely fails to support the findings and judgment. 

In view of the foregoing, we deem it unnecessary to discuss the oth- 
er errors assigned. The judgment of the District Court is reversed, 
with direction to vacate the same and discharge respondent from said 
rule, 



CTJRTTCE BROS. CO. y. BARNARD et al. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1013.) 

No. 1,991. 

1. Appeal and EniîOB (Ç§ 901. ]017*) — Findings of Masteb — Review. 

Findings of tact by a imister niay not be sot aside, in the absence of con- 
vineing évidence to the coiitrary; the burden resting on appellant to 
show that the master's report Is erroneous and not justifled by the évi- 
dence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1771, 
3670, 3911, 3961, 3096-4005 ; Dec. Dig. §§ 901, 1017.*] 

2. Food (§ 1*) — Régulation — Législative Atjthoeitt — Benzoate of Soda. 

Whether the use of benzoate of soda as a food preservative is harmful, 
being still an open scientiflc question, the Législature has power to pro- 

*For other casu see »ame toplc b i numbeb in Dec. t Am. Dlgs. 1907 to date, & Rep'r ludexw 
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hlWt Its nse In the exercise 6t Its police power to préserve the publie 
healtù. 
[Ed. Note.— For other cases, see Food, Cent. Dlg. §§ 1, 2 ; Dec. Dig. § 1.*} 

8, CONSTITUTIONAL LAW (§ 278*) — POLICE POWEB — FOOD PeESERVATIVES — ReQ- 

ULATiON — Statb Laws — DuE Peocess of Law — "Adulterated." 

L^ws Ind. 1907, c. 104, § 2, par. 7, provides tliat If prepared food con- 
tains any added substance except common table sait, saltpeter, cane sugar^ 
vlnegar, spices, etc., or other harmless preservatives whose use Is author- 
Ized by the State Board of Health, It shall be deemed adulterated, and a 
rule adopted by the State Board of Health prohiblts the use of benzoate 
of soda as a food preservatlve. Held, a proper exercise of police power, 
and was not a violation of the fédéral or state Constitution, as depriving 
lood manufacturera of their property without due process of law. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. i§ 763, 
7G5, 767-770, 772-777, 779-806, 80S-S10, 816-824, 907-924, 942; Dec. Dig. 
i 278.* 

For other définitions, see Words and Phrases, vol. 1, pp. 210-212.] 

4. Foon (§ 1*) — Régulation — Statuies — Construction — Powkes oï Boab» 

or Health. 

Laws Ind. 1907, c. 104, § 2, par. 7, provides that for the purposes of the 
act an article shall be deemed adulterated If It contalns any antiseptlc or 
preservatlve substance except common table sait, saltpeter, cane sugar, 
vlnegar, spices, or other harmless preservatlve the use of whlch is author- 
ized by the State Board of Health, and that the board shall adopt sucb 
rules as ma y be necessary to enforce the act, and regulatlng minimum 
standards for food and drugs, deflnlng spécifie adultération and declaring 
proper methods of collecting and examlnlng drugs and articles of food, 
and a violation of such rules shall be punished, etc. Eeld that such act 
dld not authorize the Board of Health to exclude the use of any preserva- 
tlve which it flnds to be harmless, but only authorized It to distinguisb 
between preservatives, and prohiblt the use of those found to be harmful. 

[Ed. Note.— For other cases, see Food, Cent Dlg. |§ 1, 2 ; Dec. Dlg. § l.*}; 

5. FooD (§ 5*) — -AntrLTEBATiON — "Common Salt" — "Cane Suqab." 

Laws Ind. 1907, c. 104, § 2, par. 7, provides that an article of food shall 
be deemed adulterated If it contains any added antiseptlc or preservatlve 
substance except common table salt, saltpeter, cane sugar, vlnegar, spices, 
or other harmless preservatlve, the use of which is authorized by the State 
Board of Health. Held, that the words "common salt" and "cane sugar"' 
were used generically, and applied to and Included beet sugar and rock 
salt. 

[Ed. Note. — For other cases, see Food, Cent. Dig. 1 1 ; Dec. Dig. i 5.* 
What constitutes a violation of pure food régulations, see note to Brina 
y. United States, 105 C. C. A. 559.] 

8. Constitutional Law (§ 62*) — Depabtments or Goveenment — Législative 
Power — Boaro of Health. 

Laws Ind. 1907, c. 104, § 2, par. 7, In so far as It anthorlzes the State 
Board of Health to adopt rules to enforce the act wlth référence to the 
manufacture of foods and drugs, and to provide minimum standards, de- 
flning spécifie adultération and declarlng proper methods of collecting and 
examlning foods and drugs, etc., was not unconstitutional as conferring 
législative power on the State Board of Health. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 94- 
102 ; Dec. Dig. § 62.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Anderson, Judge. 

Suit by the Curtice Bro?., Company, against Harry E. Barnard aiid 
others. Judgment for défendants, and complainant appeals. Affirmed. 

*For other cases sm sam* topie é i numbbb in Dec» A Am. Digs. 1901 to. dat», & Rej^'r Indexe» 
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Appellant and another flled their sworn bill agalnst the Food and Drug Coni- 
missioner and the members of the State Board of Health of the state of Indi- 
ana, praying that they be restralned from enforcing their détermination to 
prosecute crimlnally those who sold complainants' goods contaiuing benzoate 
■of soda, and from publishlng statements that such sale was illégal, and from 
eriminally prosecutlng complainants, from intimidating dealers, and from pass- 
Ing any rule forbidding the use of benzoate of soda in catsup or bulk sweet 
pickles. The bill charges that the use of this article is harmless and very 
•désirable in such manufactures as a preservative, that complainants hâve large 
sums Invested in such business which will be lost if said proposed enforcement 
ot said rule is carried eut with référence to the manufacture of catsup and 
bulk sweet pickles, and that défendants hâve notified orators and persous deal- 
iiig with theui that such manufactures do not comply with the Indiaiia stat- 
iites, and that any person tound selling foods so coutaining benzoate of soda 
in Indiana will be eriminally prosecuted. The bill further allèges that défend- 
ants purport to be acting under chapter 104 of the laws of Indiana for the 
year 190T, wherein by section 1 the sale of impure and misbranded foods 
within the meaning of the act is forbiddcn. By paragraph 7 of section 2 
thereof it is provided that, "If it [a food] eontains any added substance ex- 
cept common table sait, saltpeter, cane sugar, vinegar, spices, * * * or 
other harmless preservatives wliose use is authorized by the State Board of 
Health," it shall be deemed adulterated. By section 7 the State Board of 
Health is required to adopt sueh rules flxing the minimum standard as may 
be necessary to enforce the act, regulating minimum standards for food and 
■drugs and deflning spécifie adultération. Said section also provides that. the 
violation of such rules shall be punlshed as set forth in section 10 of the 
act, by fine for the flrst two violations, and fine and imprisonment for fur- 
ther violations. The bill further charges that the act was never legally pub- 
lished, and that said section 2, by exclusion, prohibits the use of benzoate of 
soda in foods. The bill further charges that complainants are advised that 
said chapter 104 of the Laws of 1907, and particularly said enumerated sec- 
tions, are unconstitutlonal and void, especially said section 2 thereof, in that: 
(1) It is contrary to the fourteenth amendment to the Constitution of the 
United States; (2) said chapter, and especially said section 7 thereof, vests 
législative power in the State Board of Health, contrary to the Constitution 
of Indiana; (3) it makes the United States pharmacopœia and the act of 
Congress of June 30, 1906 (34 Stat. 168, c. 3915 [U. S. Comp. St. Supp. 1911, 
p. 1354]), a part thereof by référence, contrary to the Indiana Constitution ; 
(4) it attempts to deprive orators of their property without due process of law 
and due compensation, contrary to the Indiana Constitution. The bill further 
charges that said board bas adopted rules which in efCect prohlbit the use of 
benzoate of soda, and that the promulgation of said rules is unreasonable and 
an abuse of power, and that défendants hâve conspired with their servants 
and employés to ruin orators' business in Indiana, and that by threats of 
prosecution orators' business in said stàte will be ruined, uniess défendants 
be restralned. The bill charges thàt orators make many shlpments of such 
goods into Said state, whereby a multitude of harassments will arise, amount- 
ing to a confiscation of orators' . property rights if said rules are euforced. 
Orators further allège that their manufactures are pure and wholesome and 
do not violate the constltutional laws of Indiana. The bill thereupon asks 
for a. temporary injunction, restraining défendants, their offlcers and agents, 
from said acts. Answers were flléd denyiug ail conspiracy and ail intention 
to injure orators, denying that benzoate otsoda is healthful or necessary, de- 
uying the allégations of Ihe bill with regard to confiscation, denying that 
chapter 104 aforesaid is unconstitutlonal, ■admitting their establishment of 
said rule in accordance with said. act. Kepllcatioli 'Was filed and said Cause 
referred to the master, who filed his report, togèther with the évidence ad- 
dueed, flnding as matter of fact that it is not an accepted fact that in the scieu- 
tiflc world benzoate of soda, even in limited quantitles,' when ingested in the 
food of human beings, is harmless, and, as toatter of làw : (1) That Buch be- 
Ing the case, the state of Indiana bas the power to enact a law forbiâding its 
use in àny quantity in food products ; and (2i that said chapter 104' of the 
Acts of 1907, and each section thereof, is not vlolative of the Constituttoh of 
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elther the state of Indlana or the TJnlted States, and reeommendîng that sald 
bOI be dlsmissed at complainants' cost. Nuinerous exceptions to the report 
were offered, ail of whlch were overruled by the court. Thereupon the court 
dismissed said bill for want of equity, from wlilch decree appellant took this 
appeal. The errors asslgned are nuinerous, but so far as they hâve been 
deemed Important, may be summed up as follows, viz : (1) That the court held 
that the act of the state of Indiana approved March 4, 1907, belng chapter 104 
of the Acts of 1907, Is not, nor is any of its sections, vioiative of any provision 
of the Constitution of the state of Indinna or of the Constitution of the United 
States or its amendmcnts; (2) that the court did not find that benzoate of 
soda as used by appellant was harniless beyoud a reasonable doubt, and so con- 
ceded to be In the scleutitic world ; (3) that the court approved the master's 
report. 

Willis Baldwin, of Monroe, Mich., and E. O. Grosvenor, of Détroit, 
Mich. (John Barton Payne, of Chicago, 111., of counsel), for appellant. 

Thomas M. Honan, Atty. Gen. of Indiana, and William H. Thomp- 
son, James E. McCuUough, and Miller, Shirley, Miller &. Thompson, 
ail of Indianapolis, Ind., for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1, 2] From the évidence and the master's report thereon, it is évi- 
dent that the question of the harmfulness and hafmlessness of benzoate 
of soda is, as yet, an open one in the scientific world. While the vo- 
luminous record of this case deals largely with that question, it is a 
question of fact. The finding of fact of the master may not, in the 
absence of convincing évidence to the contrary, be set aside. To show 
that the report is erroneous and not justified by the évidence, the 
burden rests upon appellant. That burden is not convincingly sus- 
tained by the record. We, therefore, start with the proposition that 
the question is yet an open one in the scientific world and therefore 
an open one for the purposes of this hearing. This being so, it was 
within the power of the Indiana Législature to prohibit the use of 
benzoate of soda in the préparation of foods. 

In Laurel Hill Cemetery v. City & County of San Francisco, 216 
U. S. 358-365, 30 Sup. Ct. 301, 302 (54 L. Ed. 515), the court was 
considering an action brought to restrain the appellees from enforcing 
an ordinance forbidding the burial of the dead within the city and 
county limits. The complaint set up that the ordinance violated the 
fourteenth amendment to the Constitution of the United States. 
Speaking through Mr. Justice Holmes, the court says: 

"To aid Its contention and In support of the averment that Its cemetery, al- 
though uow bordered by niany dwellings, Is In no way harmfui, tlie plaintiff 
refers to opinions of scientific men who bave maintained that the popular 
belief is a superstition. Of thèse we are asked, by Implication, to take Ju- 
diclal notice, to adopt them, and on the strength of our acceptance to déclare 
the foundation of the ordinance a mistake and the ordinance vold. It may 
be, In a matter of this kind, where the flnding of fact is merely a premise to 
laying down a nile of law, that this court has power to form Its own judg- 
ment without the aid of a jury. Prentls v. Atlantic Coast Line, 211 U. S. 
210, 227 [29 Sup. Ct. 67, 53 h. Ed. 150]. But whatever the tribunal, in ques- 
tions of this kind, great caution must be used in overruling the décision of 
the local authorities, or In allowlng it to be overnik-d. No doubt this court 
has goue a certain distance lu that direction. Dobblus r. Los Angeles, 193 U. 



CUETICE BEOS. CO. V. BABNAED 593 

S. 223 [25 Sup. et. 18, 49 L. Ed. 169] ; Lochner v. New Tork, 198 U. S. 45, 
58 [25 Sup. et. 539, 49 L. Ed. 937, 3 Ann. Cas. 1133] et seq. But it has ex- 
pressed through the mouth of the same judge who delivered the judgment in 
the case last cited the great reluctance that it feels to interfère witli tlie delib- 
erate décisions of the hlghest court of the state whose people are directly 
concerned. Welch v. Swasey, 214 U. S. 91, 106 [29 Sup. Ct. 567, 53 L. Ed. 923]. 
The reluctance must be redoubled when, as hère, the opinion of that court con- 
flrms a spécifie détermination concerniug the same spot previously reached by 
the body tliat made the law. See French v. Barber Asphalt l'aving eo., 181 
U. S. 324, 341 [21 Sup. Ct. 625, 45 L. Ed. 879] ; Smith v. Worcester, 182 Mass. 
232, 234, 235 [65 N. E. 40, 59 L. R. A. 728]. 

"But the propriety of deferring a good deal to the tribunals on the spot is 
not the only grouiid for caution. If every member of this bench clearly agreed 
that burying grounds were centers of safety, and thought tlie board of super- 
visors and the Suprême Court of California wholly wrong, it would not dis- 
pose of the case. There are other things to be considered. Opinion still may 
be divided; and if, on the hypothesis that the danger is real, the ordinance 
would be valid, we should not overthrow it merely because of our adhérence 
to the otlier belief. Similar arguments were pressed upon this court witli 
regard to vaccination, but they dld not prevail. On the contrary, évidence 
that vaccination was deleterious was held properly to hâve been excluded. 
Jacobson v. Massachusetts. 197 U. S. 11 [25 Sup. Ct. 358, 49 L. Ed. 643, 3 
Ann. Cas. 765] ; s. c, 183 Mass. 242 [66 N. E. 719, 67 L. R. A. 9.35]. See Otis 
v. Parker, 187 U. S. 606, 608, 609 [23 Sup. Ct. 168, 47 L. Ed. 323]." 

In Red "C" Oil Co. v. North Carolina, 222 U. S. 392, 32 Sup., 
Ct. 154, 56 L. Ed. 240, the court had before it a state statute requir- 
ing tlie inspection of kérosène and other illuminating oils, and fixing 
a fee of one-half cent per gailon to be paid to the Commissioner of 
Agriculture for the purpose of defraying expenses connected with the 
inspecting, testing, and analyzing of the oil. The oil company filed its 
bill against the State Board of Agriculture to restrain en forcement 
of the statute, charging an abuse of the police power. The court 
quoted approvingly the language of the trial judge, where he says : 

"While there is much diversity of opinion In respect to the danger of ex- 
plosion from the use of kérosène oil and of the power to ascertain its illumi- 
nating capacity, it is évident that the question has not so far passed beyond 
the domain of debate, that the Législature may not subject it to reasonable in- 
spection before permitting the sale in the state. The court cannot say that 
such a law has no reasonable relation to the public safety or welfare." 

In State v. Layton, 160 Mo. 474, 61 S. W. 171, 62 h. R. A. 163, 
83 Am. St. Rep. 487, wherein was involved the right of the state to 
prohibit the use of alum in balcing powder, the court says : 

"What, then, is the test when the constitutionality of an act of the Légis- 
lature is assailed as Invading the right of the citizen to use his faculties in 
the production cf an article for sale for food or drink? We answer that if it 
be an article so universally conceded to be wholesome and innocuous that 
the court may taUe judicial notice of it, the Législature under the Constitu- 
tion has no right to absolutely prohibit it ; but if there is a dispute as to the 
faet of its wholesomeness for food or drink, then the Législature can either 
regulate or prohibit it." 

This case was approved in City of St. Louis v. Joseph H. Schuler, 
190 Mo. 524, 89 S. W. 621, 1 L. R. A. (N. S.) 928. 

Manifestly, if the Législature of Indiana in the reasonable exercise 
of its police power, and for the welfare of its citizens, condemns as 
an adultération the use of benzoate of soda in the préparation of ar- 
209 F.— 38 



Ôdi 209 B'EDEKAL REPOKTEll 

ticles of food, then, in the absence of a gênerai acceptance of the 
proposition by the scientific world that such is not the case, there can, 
as to that matter, arise no question of the violation of the Constitution 
of the United States, or, as hère charged, of the state of Indiana. 
When deemed necessary by the Législature for the public health, 
propertv rights such as hère involved must give way. Buttfîeld v. 
Stranahan, 192 U. S. 470-493, 24 Sup. Ct. 349, 48 L. Ed. 525. 

[3] There remains yet to be considered appellant's contention that 
paragraph 7 of section 2 and section 7 of said chapter 104 vest légis- 
lative power in the Indiana State Board of Health, because they con- 
fer upon said board the power to authorize the use of other harmless 
preservatives and to adopt rules regulating minimum standards for 
food and drugs. So far as material hère, the language of the statute 
is as follows, viz. : 

"That for the purpose of this act an article shall be deemed as adulterated. 

* * * If it contahis any added aiitiseptic or preservative substance except 
eoinuion table sait, saltpeter, cane sugar, vinegar, spices, * * * or other 
hanuless pi'eservatives whose use Is authorized by the State Board of Health 

* * » The State Board of Health shall adopt such rules as may be neces- 
sary to entorce thls act, and shall adopt rules regulating minimum standards 
for food and drugs, definlng spécifie adultération and declaring proper methods 
of coUecting and exaniining drugs and articles of food, and the violation of 
said rules shall be punished, on conviction, as set forth in section 10 of this 
act." 

[4] It is the contention of appellant that the language of said para- 
graph 7 of section 2 authorizes the State Board of Health to distin- 
guish as between harmless preservatives, permitting the use of some 
and prohibiting the use of others arbitrarily. Such, however, is not 
our construction pf that paragraph. Applying the familiar rule of 
construction which requires that when a statute may hâve two mean- 
ings that one will be adopted which will relieve it from constitutional 
objection, we are of opinion that the statute confers upon the board 
power to ascertain and déclare what is a harmless preservative, and 
that it is not authorized thereby to exclude the use of any preserva- 
tive which it finds to be harmless. Nor may it arbitrarily denounce 
that as harmful which is harmless. Appellant's contention that the 
language of said paragraph 7 of section 2 of said act excludes the use 
of beet sugar and rock sait is not justified by a fair construction of 
thé language used, since the terms "common table sait" and "cane 
sugar" are used generically and apply to and include beet sugar and 
rock sait. 

[5, 6] Can it be said that, construed as above,.the statute is violative 
of the Constitution because it attempts to confer authority upon the 
State Board of Health? The question is by no means a new one. 
In Union Bridge Co. v. United States, 204 U. S- 364-388, 27 Sup. 
Ct. 367, 375 (51 L. Ed. 523), it was sought to hâve the court déclare 
unconstitutional section 18 of the rivers and harbor act of 1899, which 
authorized the Secretary of War to require bridges over navigable 
waters to be altered or removed whenever he had reasonto believe 
the same to be an uiireasonable obstruction to the free navigation of 
such waters. The court, through Mr. Justice Harlan, said: 
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"We are of opinion that tlie act in question is not unconstitutional as con- 
ferrlng upon tlie Secretary of War powers of such nature that tliey could not 
be delegated to liim by Congress." 

In Buttfield v. Stranahan, 192 U. S. 470-496, 24 Sup. Ct. 349, 355 
(48 L. Ed. 525), the court held that the tea inspection act approved 
March 2, 1897 (29 Stat. 604, c. 358 [U. S. Comp. St. 1901, p. 3194]), 
which authorized the Secretary of the Treasury to appoint a tea in- 
spection board upon whose recommendation he should fix uniform 
standards for teas imported into the United States, and required that 
the importation of ail teas found to be inferior to such standard should 
be prohibited, was not répugnant to the Constitution. "To deny the 
power of Congress to delegate such a duty," says the court, "would, 
in effect, amount but to declaring that the plenary power yested in 
Congress to regulate foreign commerce could not be efïicaciously ex- 
erted." 

By an act passed March 8, 1909 (Laws 1909, c. 554), the Législa- 
ture of North Carolina provided for the inspection, under the control 
of the State Board of Agriculture, of ail kérosène or other illuminat- 
ing oils sold or offered for sale in that state. This act was called 
in question in Red "C" Oil Mfg. Co. v. Board of Agriculture of 
North Carolina, supra, as attempting to delegate to the Board of 
Agriculture the exercise of législative powers. The court, speaking 
through Mr. Chief Justice White, held that the claim that législative 
powers were delegated was untenable (citing Buttfield v. Stranahan, 
supra; Union Bridge Co. v. United States, supra; St. Louis, Iron 
Mountain & S. Ry. Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 
52 L. Ed. 1061 ; United States v. Grimaud, 220 U. S. 506, 31 Sup. 
Ct. 480, 55 L. Ed. 563). 

The Indiana court has, in Blue v. Beach, 155 Ind. 121-123, 56 N. 
E. 89, 50 L. R. A. 64, 80 Am. St. Rep. 195, held that the statute of 
1894, which authorized the State Board of Health to adcpt rules 
and by-laws to prevent the spread of contagious and infections dis- 
eases, was constitutional and not an improper délégation of author- 
ity (citing a number of cases). 

The case of Isenhour v. State of Indiana, 157 Ind. 517-525, 62 
N. E. 40 (87 Am. St. Rep. 228), passed upon the food law of 1899 
(Laws 1899, c. 121), which, so far as the question now under con- 
sidération is concerned, is substantially similar to the act herein in- 
volved. "The classification of thèse subjects and the prescribing of 
rules by which they may be determined is not législation," says the 
court, "but merely the exercise of administrative power." 

It is therefore apparent that the position taken by appellant with 
référence to the constitutionality of the act in question is without 
merit, as are also the other matters covered by the assignment of er- 
rors. 

Tiie decree of the District Court is afifirmed. 
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In re HAMH.TON AL'TOMOBTLE 00. 

KIMBALL & CO. v. JOHNSON. 

(Circuit Court of Aijpeîils, Seventh Circuit. Octol)er 7, 1913.) 

No. 1,989. 

1. BanKRITPTOY (§ su*) — PREFERENCES — SUKRENDEH— PrOOF OF CLAIM. 

lîaukrupt's trustée haviujî ol:i,1ected to petitiouer's clalm, allesing tliat 
petitiouer luid received a prefereuce on its original account cousisting of 
an autonioliile valued at .¥1,500 and au open account in favor of tlie 
bankrupt agaiust M. for !fl,;?00, and petitioner linviug refused to surren- 
der tlie préférence, its claim was disallowed. After continuation tlie trus- 
tée Hued to recover tlie préférence of $1,500 wliich amount the petitioner 
paid witli costs. No action was ever brouglit by tlie trustée to recover the 
claim against M., but petitioner tliereafter teiulered tlie M. claiiii, alleg- 
iug tliat It was uncoUectible, and prayed leave to aniend its claim already 
flied liy adding tliereto tlie suiu of $1,500 paid on the judginent. Jlehl, 
tliat petitioner occui)ied the position of a creditor who liad received and 
surrendered a préférence and was not barred from sucli relief by reasoii 
of its failure to account for the préférences at an earlier date, neither 
tlie trustée nor the creditor having been prejudiced by the delay. 

fKd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-500; 
Dec. Dig. t 311.*] 

2. Bankruptcy (§ 311*) — Claims^Disallowamoe— Vacation op Oeder. 

Wliere after a claim against a bankrupt's estate liad been disallowed 
because of an alleged préférence received liy the creditor, the trustée re- 
covered the préférence, whereupou the référée permitted an ameudment 
and proof of the creditor's claim, such action constituted a vacation of 
the former order disallowing the claim as it had been presented, which 
the référée was authorized to do by Baukr. Act July 1, 1898, c. 541, § 2, 
cl. 2, 30 Stat. 545 (II. S. Comp. St. 1901, p. 3420), conferring .iurisdiction 
ou baiikru]]tcv courts witli référence to claims, and section 57g, 30 Stat. 
550 (U. a. Coiiip. St. 1901, p. 344.3), as amended by Act Feh. 5, 1903, c. 487, 
^ 12, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1504), and General Order 
90, cl. 6, giving to a référée the power to reoiien a ruliug on claims ; the 
court, so long as the bankrupt's estate is peiidiiig and uusettled, having 
iurisdiction to modify its nilings and conform to the rights of the parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-500; 
Dec. Dig. § 311.*] 

3. Bankruptcy (§ ,328*) — Claims — Filing — Time — Amendment. 

Whero a claim against a bankrupt's estate was filed within a year after 
adjudication and disallowed liecause of an alleged préférence which the 
creditor thereafter surrendered, so tliat it appeared tliat .iustice re(iuired 
that the claim be amended and allowed for a larger amount than the 
claim wlieii first ])resented, but for the saine claim and subject-matter, an 
amendment increasing the amount of the claim and refiling the sanie was 
not barred by the one-j-ear limitation for ju-oving claims specified by 
Baiikr. Act Julv 1, 1898, c. !541, § 57n, HO Stat. 559 (€. S. Comp. St. 1901, 
p. 3443), as amended by Act Feb. 5, 1903, c. 487, § 12, 32 Stat. 799 (U. S. 
Comp. St. Supp. 1911, p. 1504). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518 ; Dec. 
Dig. § 328.*] 

Api^eal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

In the matter of bankruistcy proceedings of the Hamilton Automo- 
bile Company. From an order dismissing an amended pétition of C. 

'For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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P. Kimball & Co. to amend and prove its claim against the bankrupt's 
estate, to which E. H. Johnson, trustée, objected, the claimant appeals. 
Reversed, with directions to confirm the referee's report and allow 
the claim. 

See, also, 198 Fed. 856, 117 C. C. A. 135. 

On March 12, 1908, appellant flled its claim before the référée in Ee Hanill- 
ton Automobile Company, a bankrupt, for $l,7.Sli.5S. ïliereafter tbe trustée 
liled liis objections to tlie allowaiice tliereof, and such further action was liad 
that the référée found that appellant had received a préférence upon its 
original account, consistlng of a Lozler automobile valued at $1,500 and an 
open account in favor of hankrui)t afçalnst Levy Mayer in tlie sum of $1,300. 
XJpon the refusai of appellant to surrender its sald alleged préférence, the réf- 
érée disallowed its said claim, on IJecemher l(i, 1908. Appellant theu flled a 
pétition to review. Upon the hearing tliereof, the District Court confirmed 
tbe referee's action in the preniises, Thereupon the trustée brouglit suit and 
recovered .iudgment against appellant for said préférence of $1,500, whleh 
amomit, with costs, was duly paid by the trustée. No action was brought by 
the trustée to recover for said alleged claim agaiust Levy Mayer. 

On June 28, 1912, appellant flled with the référée its pétition settlng out 
the previous disallowance of its claim by the référée because of said préfér- 
ences ; that, on judgiuent rendered agaiust it therefor, it had paid to the 
trustée said sum of .$1,500 and costs, which had appeared as a crédit upon Its 
original claim ; and that no action had been taken as to said Mayer claim 
because it was worthless, said Mayer having a good défense thereto. Appel- 
lant in said pétition tenders to the trustée said Mayer claim, alleging that it 
bas collected nothing thereon and prays leave to amend its claim already filed 
aud disallowed, by adding thereto the said sum of $1,500 so paid by it on 
said .iudgment — making a tobil amount claimed of $fî,282.5S. Said pétition 
then prays that it may stand as such aniendment and that said amended claim 
be allowed and that it be paid its dividend thereon. To this pétition the trus- 
tée interposed a denmrrer, which the référée overruled. Thereupon the réf- 
érée allowed said claim for said sum of $3,282.58, which action the trustée 
took to the District Court on pétition to review. That court set aslde the 
order of the référée and sustained the demurrer and dismissed said amended 
])etition of appellant for want of e(]uity, from which order this appeal is 
taken, aijpellant liavlng elected to stand by its demurrer. The errors as- 
sigiied are the order of the court vacatlng the order of the référée, sustain- 
ing said demurrer, and dismisshig said amended pétition for want of equity. 

Edward B. Esher and Elmer H. Adams, of Chicago, 111. (James 
Rosenthal and Francis J. Houlihan, both of Chicago, 111., of counsel), 
for appellant. 

Frederick D. Silber, Martin J. Isaacs, Clarence J. Silber, and James 
D. Woley, ail of Chicago, 111., for appellee. 

Before BAKER, SEAMAK, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). Ap- 
pellee raises the foUowing objections to the relief herein prayed by 
appellant, viz. : 

1. The insufficiency of tlîe amended pétition; 

2. The inclusion by the référée of the claim against Mayer as among 
those constituting the préférence, thereby showing it to be of value 
aud not surrendered as provided by statute. 

Cr. The bar of the first order disallowing appellant's claim. 
4. The bar of the one-year limitation of section 57n. 
[1] Unless weight be given to said objections 2, 3, and 4, no rea- 
son is perceived why the pétition is insufficient. Under the décisions 
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of the Suprême Court in Keppel, Trustée, etc., v. Tiffin Savings Bank, 
197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 790, and Page v. Rogers, 
Trustée, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332, appellant stands 
in the position of a créditer who has received and surrendered a préf- 
érence. 

We are not impressed with the argument that, by reason of its fail- 
ure to account for the claim against Levy Mayer at an earlier date, it 
has failed to surrender completely the préférence charged. The ap- 
pellant charges in its verified amended pétition that said claim is valu- 
less because said Mayer had a perfect défense thereto, and that, if 
such were not the case, said claim was as good and collectible at the 
time it was tendered to the trustée as when assigned to appellant. The 
bankruptcy act deals with matter of substance and the mère prefer- 
ential transfer of a worthless claim does not corne within the meaning 
of the act. The trustée was not, nor were the creditors, in any way 
prejudiced by the action of appellant with référence to said claim. 
Kor do we find, in the récital of the référée enumerating said claim as 
a part of the préférence obtained by appellant, any authority for hold- 
ing that it was of any value. It was not followed up by the trustée, 
and was evidently not worth the trouble. Moreover, there was ample 
time in which he could hâve brought suit to recover the amount it 
called for, after it was tendered back to him. It is plain from the 
record that appellant surrendered ail the advantage it had received 
from the préférence. 

[2] The action of the référée in allowing appellant's claim after 
the surrender of the préférence had the effect of undoing his former 
order disallowing said claim as it was then presented, but came clearly 
within the powers conferred by the act. Clause 2 of section 2 of 
chapter 2 of the bankruptcy act authorizes District Courts of the 
United States to "allow claims, disallow claims, reconsider allowed or 
disallowed claims, and allow or disallow them against bankrupt es- 
tâtes." Subject to revision by the District Court, the référée is au- 
thorized to perform thèse acts. Section 57g reads: 

"The claims of creditors who hâve received iireferences, voldable under 
section sixty, subdivision b, or to whom conveyanCes. transters, asslgnments, 
or incumbrances, void or voldable inider section sixty-seveii, .subdivision e, 
hâve been made or glven, shall not be allowed unless sucli creditors shalî sur- 
render such préférences, conveyances. transfers, assignuients, or incumbrances." 
Act July 1, 1898. c. 541, 30 Stat. 560 (U. S. Comp. St. 1901, p. 344.'?) as ameuded 
bv Act Feb. 5, 1903, c. 487, § 12, 32 Stat. 799 (U. S. Conip. St. Supp. 1911, p., 
1504). 

Subdivision k of said section 57 provides that : 

•'Claims which hâve been allowed may be reconsidered for cause and re- 
allowed or rejeeted in whole or in part, according to the equlties of the case, 
before but not after the estate lias been closed." 

General Order 96, cl. 6, gives the référée, on pétition filed by any 
créditer or the trustée, power to reopen, and, "if the claim ought to 
be expunged or diminished," to order it expunged or diminished. 
Thus the spirit of the act, as well as the express déclaration of sec- 
tion 2 of chapter 2 thereof, seem.s to be that the court retains control 
of ail of the proceedings whenever necessary to effect the purpose 
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thereof. We are of the opinion that, se long as the bankrupt's estate 
is pending in the court and unsettled, the court has, under the banic- 
ruptcy act, and especially under section 2 of chapter 2 thereof, power 
over its orders and records as to the disposition of claims, to modify 
the same to conform to the rights of parties, and that therefore the 
référée was not, in the présent case, estopped from permitting said 
amendment and the allowance of the claim in accordance with the 
prayer of the amended pétition, by his former order disallowing the 
claim as then presented. 

[3] It is urged that the one-year limitation for proving claims 
against a bankrupt's estate barred the right of appellant to bave the 
amended claim proved up. We are of the opinion that section 57n 
does not apply in the présent case. The claim had been filed within the 
year. By reason of further proceedings it became apparent that jus- 
tice required it should be amended and allowed for a larger amount 
than that claimed when it was first presented, but for the same claim 
or subject-matter. This situation seems to hâve been clearly covered 
by the act, which has been construed in this respect by the Suprême 
and other fédéral courts. In Hutchinson v. Otis, 190 U. S. 552, 23 
Sup. Ct. 778, 47 L. Ed. 1179, the court had before it a case in which 
a creditor had obtained attachments against one who was within 
four months thereafter declared a bankrupt, and had attached debts, 
which, upon entry of judgments, were paid over to the attaching cred- 
itor, who then satisfied the judgments, guaranteeing the garnishees 
against loss. The trustée in bankruptcy demanded payment of the 
debts from the garnishees, whereupon the creditor, who had collected 
them and guaranteed the garnishees against loss, paid the amounts 
over to the trustée. The court held that the action of the trustée un- 
did the satisfaction of record of the creditor's judgments and that the 
same were not a bar which would prevent the creditor from proving 
its claim against the estate in the hands of the trustée. The court says : 

"TUe proof of debt orlginally tiled is admitted to hâve beeii détective. A 
siibstituted proof was filed by consent of tlie ti-ustee more than a yeai- aftev 
the adjudication, the facts havinj; been agreed in the meantinie and an appea! 
takeii. It is arj;ued that the allowance of the amendment is within section 
âîn, forbidding proofs subséquent to one year after the adjudication, etc. 
The construction contended for is too narrow. The claim upon which the 
original proof was made is the same as that ultimately proved. The clause 
relied upon cannot be taken to exclude amendments," 

To the same effect are In re Kessler, 184 Fed. 51, 107 C. C. A. 13, 
Powell V. Leavitt, 150 Fed. 91, 80 C. C. A. 43, and Bennett v. Ameri- 
can Indemnity Crédit Co., 159 Fed. 624, 86 C. C. A. 614. 

We are therefore of the opinion that the référée was right in al- 
lowing appellant to amend its said claim after the expiration of the 
year from the date of adjudication, and in allowing the same as 
amended. The judgment of the District Court disallowing said amend- 
ed claim is reversed, with direction to that court to confirm the referee's 
report and allow said claim. 
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ST. LOUIS MERCHANTS' BRIDGE TIORMINAL RY. CO. v. UNITED 

STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1013.) 

No. 1,803. 

1. Cakriers (§ 37*) — Carriage of Live Stock — 28-Hour Law. 

A teriuluiil rallroad couiptuiy wliose tracks coiinected with tlie eastcrn 
teriuliius of a tliroufj;h Hue in St. Ijouis, aud foruied the ouly couuectlou 
betweeu sucli teruilnus aud the nearest availalile stoekyard.s wliere live 
stock could be uuloaded for rest, feed, aud water, whlch was across the 
river lu Illinois, by acceptluî,' froui such couuectlug carrier cars of cattle 
whlch had already beeu coutlued for a longer tiuie tbau perudtted by the 
28-Hour Law (Act June 29, 1000, c. 3594, § 1, 34 Stat. 607 [U. S. Couip. 
St. Supp. 1911, p. 1341]) and moving theiu wlth ail reasonable dispatch to 
such yards, where tliey were uuloaded, cauuot be said to hâve vlolated 
the statute. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dlg. § 37.* 

Llabllity of carrier for faihire to feed, water, and rest live stock and 
for violation of the 28-Hour Law, see note to St. Joseph Stockyards Co. v. 
United States, 110 G. C. A. 435.] 

2. Carriers (§ 37*) — Cabriage of Live Stock — Statutoby Régulation — 

"WlLLFULLY." 

"Willfully," as used in the 2S-Hour Law (Act June 29, 1906, c. ,3504. § 
1, 34 Stat. 607 [U. S. Conip. St. Supp. 1011, p. 1.341]), provldlng for a pen- 
alty or forfelture by a carrier who knowiugly and willfully fails to com- 
ply wlth the provisions of the act, ineans purposely or obstinately, and 
descrlhes the attitude of a carrier who, liaving a free wlH or cholce, el- 
tlier Intentionally disregards the statute or Is plalnly indiffèrent to It. 

lEd. Note. — For other cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. § 37.* 

For other définitions, see Woi-ds and Phrases, vol. 8, pp. 7468-7481, 7835, 
7836.] 

In Error to the District Court of the United States for the Eastern 
District of IlHnois ; Francis M. Wright, Judge. 

Action at law by the United States against the St. Louis Merchants' 
Bridge Terminal Railway Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

This suit was brought by the United States, défendant In error, against 
plalntlfC in error to recover several penaltles for several alleged violations of 
the so-ealled 28-Hour Law, belng "Au act to prevent cruelty to animais while 
in transit by railroad or other means of transportation." The déclaration 
origlnally contained live counts, of which the flfth was dismissed on the trial. 
Plalntlff in ersor flled its plea of not guilty and several spécial pleas, but 
seems to hâve relled only on its plea of not guilty. The cause was submitted 
to the court upon stipulations of facts wlthout a jury. Froni thèse It appears 
that the Wabash Railroad Company and the Chicago & Roelc Island Railway 
Oom])any, reapectively, had located the terminl of their several tracks en- 
terlng St. Louis, Mo., from a westerly direction, together with thelr several 
yards, at points upon the track of plaintifC in error In sald city of St. Louis ; 
that plalntifC in error was, at the time of the said alleged violations, a Mis- 
souri corporation whose duty it was to receîve cars from said several rallroads 
and others and move them across the Mississippi river to their several rail- 
road connections, as nilght be desired, for forwarding or othervvise; that said 
roads had no other nieans of making connection between the termini west of 
the river and those east of the river than by transportation over the Unes of 

*For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff in error; that the gap thus flUed by plaintlfE lu error covered a dis- 
tance oî about flve miles ; that the tracks of plaintiff in error also connected 
with tUe yard tracks of the National Stockyards, located at National City, 
lU. ; that none of the roads involved had or were so located that they could 
hâve unloading, resting, feeding, and watering pens within the elty of St. 
Louis or at any point nearer or inore convenient and available than were the 
National Stockyards ; and that, as a matter of fact, ail of the roads centering 
at St. Louis and at and adjacent to East St. Louis, III., were accustomed to 
hâve their stock freight unloaded, rested, fed, and watered at sald National 
Stockyards. It further appears trom said stipulations that plaintiff in error, 
on certain dates in sald counts mentioned, recelved on its tracks in St. Louis, 
Mo., to be torwarded, certain cars loaded respectively with stock whlch had 
been contined en route for periods of considerably over 36 hours, which cars, 
without unreasonable delay, plaintiff in error transported across the river to 
the tracks of the National Stockyards to be unloaded, rested, fed, and water- 
ed as required by law, and that the same were by said National Stockyards 
proniptly so cared for; that the stock named in said fourth count was con- 
signed to i)arties at said stockyards; that after being so cared for by said 
stockyards, plaintiff in error received the stock mentioned in said counts 1, 
2, and 3 and delivered it to the several roads by which it was routed forward, 
and that for its said service it charged and received a flat sum of $4 per car, 
which sum was not made a part of the joint rate. Upon this évidence the 
court found plaintiff lu error guilty upon ail four counts and entered judg- 
ment thereon and on each of theni. Plaintift' in error thereupou sued out its 
writ of error to this court, and assigns as error the said judgment of the 
trial court. 

T. M. Pierce and J. L. Howell, both of St. Louis, Mo., and Edward 
C. Kramer, Rudolph J. Kramer, and Bruce A. Campbell, ail of East 
St. Louis, 111., for plaintiff in error. 

Wm. E. Trautmann, of East St. Louis, 111., S. M. Clark, of Banville, 
111., and John E. Hamlin, of East St. Louis, 111., for the United States. 

Before BAISER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
statute under which this suit was instituted (Supplément of 1911 to 
Compiled Statutes of 190L passed June 29, 1906) prohibits the con- 
finement of stock for a period of more than 28 hours, without unload- 
ing, resting, feeding, and watering for at least S hours, provided that 
upon the written request of the owner or person in charge — separate 
and apart from the bill of lading — the period of confinement may be 
enlarged to 36 hours, and provides that any carrier "who knowingly 
and willfully fails to comply" with the provisions of the act "shall for 
every such failure be liable for and forfeit and pay a penalty," etc., 
except in certain cases enumerated which are not hère in question. 

[L 2] The déclaration charges, as the statute recjuires, that plaintiff 
in error "knowingly and willfully confined" said stock in said cars for 
a longer period than that permitted by the statute. As was said by the 
United States Circuit Court of Appeals for the Eighth Circuit in C, 
B. & Q. Ry. Co. V. United States, 194 Fed. 342, 114 C. C. A. 334: 

" 'Willfully' meaus purposely or obstlnately, and is designed to describe the 
attitude of a carrier who, having a free will or choice, either inteutioually 
disregards the statute or is plainly indiffèrent to its requirements." 

Thus, where the succeeding carrier did not know that the stock had 
been confined contrary to law, it was held that the carrier had not vio- 
lated the statute. St. Joseph Stockyards Co. v. United States, 187 
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Fed. 104, 110 C. C. A. 432; United States v. Stockyards Terminal Ry. 
Co., 178 Fed. 19, 101 C. C. A. 147. 

It is inferable from the record that in taking the cars in question 
from St. Louis, Mo., to the tracks of the National Stockyards, plain- 
tiff in error was obliged to traverse a considérable portion of its tracks 
used in hauling cars from the Wabash and the Chicago & Rock Island 
railroad termini in St. Louis, Mo., to the forwarding connections across 
the river in Illinois. Were it not for this fact, it would be difficult to 
conceive of even colorable support for the government's contention that 
the statute had been violated by the above-enumerated acts. If, for 
instance, plaintiff in error had been compelled, in delivering the stock 
to an unloading place, to go in an opposite direction from the places 
where the vi'estern roads connected with those across the river, would 
there hâve been any prêteuse for the construction now sought to be 
placed upon the acts of plaintiff in error in taking the stock with ail 
reasonable dispatch to the nearest, most convenient, and most suita- 
ble unloading place? Most assuredly not. How is the situation dis- 
closed in this record différent? Plaintiff in error hauled the stock in 
question with a!l due diligence, on its tracks, being the only available 
and quickest route to the stockyards for unloading; that being, so far 
as shown, the only available place for that purpose. In so doing it was 
placing the most humane and most reasonable construction upon the 
statute. As was said by Judge Adams in United States v. Union 
Pacific Ry. Co., 169 Fed. 68, 94 C. C. A. 433, and adopted by the court 
in United States v. Stockyards Terminal Ry. Co., supra, the real pur- 
pose of the législation "was to alleviate the condition of dumb animais 
in transit." In the case just cited the stock was hauled 11 miles to 
the St. Paul stockyards at St. Paul, Minn. ; that being the nearest and 
most suitable place for unloading. This act was regarded as a récog- 
nition of the statute rather than as a violation. 

In Northern Pacific Terminal Co. v. United States (C. C. A. 9th 
Cir.) 184 Fed. 603, 106 C. C. A. 583, where a car load of horses had 
been confined for more than the period allowed by the statute, prior to 
its delivery to the plaintiff in error in that case, and the latter at once 
removed it to the Union Stockyards Company of Portland, Or., a dis- 
tance of 1,300 feet, the court says: 

"This action of the plaintiff m error, so far from being in contravention of 
tlie provisions of the act of Congress in question, was, in our opinion, but ald- 
iug In giving effect to its ob,lect and purpose. * * * No law should be so 
construed as to do violence to its clear uieauing and inteut, and bring about 
unjust or absurd results." 

We hâve searched this record in vain for any facts tending to show 
that plaintifï in error knowingly and willfully violated the statute. In. 
our opinion the acceptance, under the circumstances, of the cars of 
stock by the plaintiff in error, was in effect an act in the process of 
delivering the same to the stockyards for the purpose of unloading 
the stock. Had it donc otherwise than it did, plaintiff in error would' 
hâve been guilty of inflicting further suffering upon dumb animais, 
and would bave sacrificed the spirit of the act for the letter. 

The judgment of the District Court is reversed, with direction to- 
grant a new trial. 
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In re GRANT BROS. 

(Circuit Court of Appeals, Eighth Circuit. Noveiaber 5, 1913.) 

No. 3,991. 

BaNKECPTCY (§ 178*)— TrANSPEK— CONDITIONAL Sale. 

Gen. St. Kan. 1909, § 5237, provide» that a written instrument evidencing 
a conditional gale of Personal property, and retaining title in the vendor 
until the purchase price is paid, sliall be void as against innocent pur- 
chaisers or creditors of the vendee, unless the original instrument or a 
copy is deposlted In the office of the résister of deeds in the county 
wherein the property shall be Ifept, and shall be entered on the records 
the same as a ehattel mortgage, and when so deposited shall remain iu 
fuU force and efCect until the amount of the same is wholly paid without 
renewal. Ueld, that where clainiant sold certain ice machinery to the 
bankrupts uiider a conditional contract of sale, completed the installa- 
tion February 5, 1912, tiled the contract May 15, 1912, following, and the 
Tendees were adjudged bankrupts on July 11, 1912, such conditional sale 
contract did not constitute a "transfer" by the banlirupts to elaimaut, 
l)ut was rather a rétention of title in claimant, and vvas therefore en- 
forceable as against the bankrupts' trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 321, 2G4-274, 
283, 284 ; Dec. Dig, § 178.*1 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

In the matter of bankruptcy proceedings of Grant Bros. Pétition 
by the Baker Ice Machine Company to recover possession of certain 
ice machinery sold to the bankrupt under a conditional sale contract. 
From an order of the District Court, affirming an order of the référée 
in bankruptcy denying the pétition, claimant appeals. Reversed, with 
directions. 

See, also, 209 Fed. 844. 

H. C. Brome, of Omaha, Neb. (Clinton Brome, of Omaha, Neb., on 
the brief), for appellant. 

W. S. McClintock, of Topeka, Kan. (A. L. Quant, of Topeka, Kan., 
on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

CARLAND, Circuit Judge. This is an appeal from an order made 
by the District Court affirming an order of the référée in bankruptcy 
which denied the pétition of the Baker Ice Company to hâve certain 
property delivered to it by the trustée in bankruptcy. The facts which 
control the décision of the case are as follows : 

October 14, 1911, the Baker Ice Company, of Omaha, Neb., entered 
into a written agreement with one Grant for the ma.nu facture and de- 
livery at Horton, Kan., of certain ice-making and rèfrigerating ma- 
chinery ; it being expressly agreed in the contract of sale that the 
légal title to and the légal possession of the machinery sold should be 
and remain in the Baker Ice Company until the purchase price was 
paid. The installation and delivery of the machinery was completed 
February 5, 1912. The conditional sale contract was filed for record 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the office of the register of deeds of Brown county, Kan., the county 
in which such machinery was delivered and instalied, on May 15, 1912. 
On July 11, 1912, Grant, and the other members of the firm of Grant 
Bros., to which firm the machinery had been dehvered by direction of 
the Grant who executed the contract of sale, filed a voluntary pétition 
in bankruptcy and were thereafter adjudged bankrupts. Appellee, 
Bailey, as trustée, toolc possession of the bankrnpt estate, inckiding 
the machinery in controversy. Thereupon the Baker Ice Company, by 
intervening pétition, prayed the delivery of the machinery to it, there 
having been a default in the payment of the purchase priée in tlie snm 
of $2,800. The référée in bankruptcy denied the pétition, and the 
District Court affirmed the order. 

The District Court treated the conditional sale contract as a transfer 
effective May 15, 1912, the date of its fihng, to secure an existing in- 
debtedness, and that, this date being within four months of the time 
of the fîling of the voluntary pétition in bankruptcy, July 11, 1912, 
the transfer was void as a préférence. We think this was error, and 
that the error arose from holding that the conditional sale contract 
operated as a transfer. Section 5237, General Statutes of Kansas, 
reads as follows : 

"Tliat any and ail instruments In writlng or promlssory notes now in ex- 
istence or liereafter executed evidencing the conditional sale of Personal prop- 
erty, aud that retains the title to the sanie in the vendor until the purchase 
priée is paid in full, sliall he void as against innocent purchasers, or the cred- 
itors of the vendee, unless the original instrument, or a true copy thereof, 
shall hâve been deiwsited in the office of the register of deeds of the county 
wherein the property shall be kept, and shall be entered upon the records 
the sanie as a chattel mortgage, and when so deposited shall reniain in full 
force aud efïect until the aniount of the sanie is fuUy paid, without the re- 
iiewal of the same by the vendor; and any conditional verbal sale of any 
Personal property reserving to the vendor any title in the property sold shall 
be void as to creditors and innocent ijurchasers for value." 

It was not intended to décide in Bank of Commerce v. Carbondale 
Machine Co., 195 Fed. 180, 115 C. C. A. 132, that a conditional sale 
contract was in fact a chattel mortgage under the above statute. The 
question for décision in that case was as to the priority of liens, and 
the above statute was cited and certain language used in the opinion 
for the purpose of showing that the laws of Kansas required the con- 
ditional sale contract to be recorded as a chattel mortgage, or in 
the same manner as a chattel mortgage. The contract in this case is 
a conditional sale contract. Dunlop v. Mercer, 156 Fed. 545, 86 C. 
C. A. 435 (8th Cir.); In re Pierce, 157 Fed. 755, 87 C. C. A. 537 
(8th Cir.) ; Monitor Drill Co. v. Mercer, 163 Fed. 943, 90 C. C. A. 
303, 20 L. R. A. (N. S.) 1065, 16 Ann. Cas. 214 (8th Cir.); Harkness 
V. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285; Bryant v. 
Swofford Bros., 214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997; Big 
Four Implement Co. et al. v. Wright (C. C. A.) 207 Fed. 535 (8th 
Cir.). 

We had occasion in Big Four Implement Co. et al. v. Wright, su- 
pra, to consider Christie v. Scott, 77 Kan. 257, 94 Pac. 214, and con- 
cluded that there was nothing in that case which decided that a condi- 
tional sale contract was a chattel mortgage. We said in that case ; 
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"The only question that the court decided in that case was tliat a vendee in 
a conditional sale contract was liable on liis proinlssory notes, altliougli the 
credltor had retaken the property. * * * Conditional sale contracts hâve 
long been recognized in the law of Kansas. They were valid as to third 
persons, when there was no statute requiring them to be filed, while there was 
a statute re(iuiring the filing of chattel niortgages. Sumner v. McFarlan, 15 
Kan. 600; Hall v. Draper, 20 Kan. 137; Standard Implement Co. v. Parlin & 
Orendortï Ce, 51 Kan. 544 [33 Pac. 360] ; Mollne l'iow Co. v. Witham, 52. 
Kan. 185 [34 Pac. Î51]. The statutes of Kansas recognize the différence be- 
tween a chattel niortgage and a conditional sale contract, by providing sepa- 
rate and différent provisions for filing." 

We further said in the same case: 

"Thèse being contracts of conditional sale, there is no foundation for the- 
claim that the flling of theni within four nionths of the bankruptcy con- 
stituted a préférence. There could be no préférence without a transfer by 
the bankrupt of his property. If there were any transfer in this case, It is 
evidenced by thèse instruments, dated December 8, 1910, and January 23, 1911- 
But they transferred no property of Bell. They exjjressly refrained from 
transterring any to him." 

So, in the case at bar, Grant Bros, never transferred the machinery 
to the Baker Ice Company, because it had never been transferred to 
them. The whole transaction was entirely opposed to a transfer from 
the debtor to the créditer, and this case must be ruled by our décision 
in the case of Big Four Implement Co. et al. v. Wright, supra, in 
which we approved of In re Farmers' Co-operative Co. (D. C.) 202 
Fed. 1005. 

Judgment reversed, with direction to the trial court to cause the 
machinery in controversy to be delivered to the Baker Ice Company, 
unless the trustée in bankruptcy shall, within a time to be named, pay 
the balance due from Grant Bros, to the Baker Ice Company for the: 
purchase price of the machinery. 



MOBILE & o. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1,988. 

CaKBIERS (§ 37*) ÏEANSPOETATION OF LiVE STOCK— 28-HoUE LaW— CoNSIBUC- 

TIOîT. 

Act Cong. June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. St. Supp. 
1911, p. 1341), provides that Interstate carriers shall unload stock within 
28 hours, except that on written re(iuest of the owner or person in custody 
of the partieular shipment, which request shall be separate and apart 
from any prlnted bill of lading, or other railroad form. the time of con- 
finement may lie extended to 36 hoursi. Held, that while a reipiest for ex- 
tended confinement as such must be separate from any printed bill of lad- 
ing, or other railroad form, it is not necessary that such request be writ- 
ten on a Virgin sheet; it being effective if in writing at the bottom of a 
waybill and signed by the shipper. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §S 95, 927; Dec. 
Dig. i 37.* 

Eiability of carrier for failure to feed, water, and rest live stock and for 
violation of the 28-hour law, see note to St. Joseph Stockvards Co. v. 
United States, 110 C. C. A. 435.] 



•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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In Error to the District Court of the United States for the Eastern 
District of Illinois ; Francis M. Wright, Judge. 

Action by the United States against the Mobile & Ohio Railroac' 
Company for alleged violation of the 28-hour law. Judgment for 
plaintiff, and défendant brings error. Reversed, with directions. 

Lansden & Lansden, of Cairo, III., for plaintiff in error. 
William E. Trautmann, of East St. Eonis, 111., and S. M. Clark, of 
Danville, III., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. This writ of error is addressed to a judg- 
ment against the railroad company for an alleged violation of the 28- 
Hour Act of June 29, 1906, 34 Stat. L. 607. 

A jury was duly waived, and the only question is one of law upon 
the stipulated facts. 

Kimbrough shipped interstate a car of cattle, which was continuously 
on the way for more than 28 and less than 36 hours. Failure to un- 
load within 28 hours was not accidentai or unavoidable, but was due 
solely to the right supposed to be given the défendant by the written 
request of Kimbrough, the shipper, which request was and is in writ- 
ing and not in print and is at the end or bottom part of the waybill 
for said shipment and is in thèse words and iîgures, namely : 

"I hereby graiit privilège of runniiig shipmeut ."6 liours for feed, water and 
l'est. W. M. Kimbrough, shipper." 

Section 1 of the act commands the unloading within 28 hours, "pro- 
vided, that upon the written request of the owner or person in custody 
of that particular shipment, which written request shall be separate 
and apart from any printed bill of lading, or other railroad form, the 
tinie of confinement may be extended to 36 hours." 

One construction is that the shipper's written request, as a request, 
shall be separate and apart from any printed bill of lading or other 
railroad form, as a contract or stipulation between shipper and car- 
rier. Under this construction the législative intent would be that the 
request should not be mixed in with the terms of any printed bill of 
lading or other railroad form, and the shipper thus led unwittingly 
to sign a stipulation for the longer time, but that the 28-hour limit 
should be strictly observed unless the shipper freely and deliberately 
has signed a written request for the extension separately and apart 
from signing or accepting any other writing between himself and the 
railroad company. The other construction (and there is no middle 
ground that we perceive) is that the written request is no protection 
unless it be upon a pièce of paper, or other material, separate and apart 
from the paper or material upon which appears "any printed bill of 
lading, or other railroad form." It is a matter of common knowledge 
that gênerai offices of railroad companies supply the local offices with 
stationery and blanks ail of which are marked as form number so and 
so. If a shipper's written request should be made upon the margin 
or back of a paper containing a form of a daily report to the auditor, 
or form of a letter head, we fail to see how the humanitarian purposes 
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of the act would be less subserved than by having the request written 
upon a virgin sheet. A construction that leads to futility or absurdity 
should be avoided if possible; and hère it easily can, for the word- 
ing of the act very clearly, in ou:' opinion, requires the separateness 
of the request as a request, and not the separateness of the paper or 
material on which the request is written. 

Judgment reversed, with the direction to enter judgment for de- 
fendant. 



l'NITED STATES ex rel. BROWN r. COOKE. 

(Circuit Court of Appeals, Third Circuit. December 11, 1913.) 

No 1,754. 

Habeas Corpus (§ 103*)— Evidence—Extradition Proceedings. 

In determining the judiclal question whetlier a fugitive froni justice 
bas been lawfully demanderl from tlie asyluni state, in a proceeding for 
bis discharge on habeas corpus, tlie court cannot take Into considération 
tlie question whether or not he wlll be accorded a fair trial in the de- 
nianding state. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §| 90, 91; 
Dec. Dig. § 103.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Habeas corpus proceeding by the United States, on the relation of 
Frederick Brown, against Frederick A. Cooke, Superintendant of the 
Philadelphia County Prison. Judgment for respondent, and relator 
brings error. Affirmed. 

G. Edward Dickerson, of Philadelphia, Pa., for plaintiff in error. 
" Geo. Bell Timmerman, of Lexington, S. C, for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The relator, a colored man 
residing in Philadelphia, is charged with the commission of a homicide 
in South Carolina several years ago, and was arrested under a warrant 
issued by the Governor of Pennsylvania in response to a réquisition 
from the Governor of South Carolina. The District Court granted a 
writ of habeas corpus, but after a hearing declined to interfère; the 
correctness of this refusai being now before us. 

Our décision has awaited the disposition by the Pennsylvania su- 
perior court of a similar proceeding brought by the same relator, which 
was begun in the common pleas of Philadelphia county, and was re- 
moved to the superior court after the relator had been remanded. As 
thèse proceedings antedated the application to the District Court, it 
seemed advisable to defer action on the writ of error now under con- 
sidération until the superior court should dispose of the appeal be- 
fore that tribunal. The court's judgment has just been announced, 
and in a clear and satisfactory opinion (Penna. v. Cooke) Judge Heaa 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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has shown that the relator's rights hâve been carefully protected, but 
that he is not entitled to be cHscliarged from custody. We agrée with 
this conclusion. No question is properlj' raised before us that has not 
been discussed and decided frequently both by the fédéral courts and 
by the courts of the states ; and we content ourselves with citing some 
of the manv cases that bear upon, the points now in controversy : 
Hyatt V. New York, 188 U. S. 691, 23 Sup. Ct. 456. 47 L. Ed. 657; 
Illinois V. Pease, 207 U. S. 100. 28 Sup. Ct. 58, 52 L. Ed. 121 ; Strass- 
heim V. Daily, 221 U. S. 280, 31 Sup. Ct. 558, 55 E. Ed. 735; Penn- 
sylvania ex rel. Flower v. Superintendent of Prison, 220 Pa. 401, 
69 Atl. 916, 21 L. R. A. (N. S.) 939; Pennsylvania v. Hare, 36 Pa. 
Super. Ct. 125 ; Pennsylvania v. Cooke, supra. 

It was earnestly urged upon us by the relator's counsel that we 
should take judicial notice of certain matters that are not upon the 
record, but were said to be established by common famé. Thèse, it 
was argued, show that the relator is not likely to hâve a fair trial — • 
and probably will not hâve a trial at ail — ^in the courts of the demand- 
ing state. We intimate no opinion concerning the weight this argu- 
ment should receive, but certainly it cannot properly be considered 
by this court. Occasionally such arguments hâve been taken into 
account by the executive of a state — whether legally or arbitrarily is 
not a matter of présent concern — but they cannot be allowed to in- 
fluence a court's décision upon the judicial question whether a fugi- 
tive from justice has been lawfully demanded from the asylum state. 
In the présent case this particular argument was answered on behalf 
of the demanding state by the most explicit assurance that the appré- 
hensions expressed for the relator's safety and his right to a fair trial 
were wholly witliout foundation; and, so far as this court is con- 
cerned, we must leave the subject in that situation. 

The judgment of the District Court is affirmed. 

Note. — This case luis beeii removed to the Suin'eiue Court. 



LOEB V. WKIL et al. 
(Circuit Court of Appeals, Third Circuit. November 25, IdlS.) 

No. 1,751. 

1. BiLLS AND Notes (§ 443*) — IIoldkr as Agent or Trustée — Kight to Sue. 

A holder of iiulorsed negotiable paper niay uiaintaiii u suit thereou 
agaiiist the uiaker, though he Is actiug as agent or trustée for others. 

[Ed. Note.^For otlier cases, see Bills and Notes, Cent. I>ig. §§ 1377- 
13S0, 1383-1392, 1394-1423; Dec. Dig. § 443.*J 

2 Bills and Notes {§ 473*) — Défenses — Estoppel. 

In a suit on a note, défendant tiled an ailidavit of défense, .alleging that 
F., one of i)laintiffs' firui, served as a nieniber of a conniiittee and as a 
director of a corporation fornied to adjust defendant's debts with his 
creditors ; that a settleuient at 40 per cent, was cffected with defendant's 
other creditors, but not with plalutitïs ; that the amouiit requlred to malîe 
such paynieut was paid to the ad.justiug corporation ; and that F., as a 
nieuil)er thereof, accepted the settleuient in satisfaction of ail elainis, 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 tO date, & RepT Indexes 
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leavlng open and unsettled the claim based on the note sued on. Held, 
tliat such affldavit did not charge that F. dld or omltted to do any act 
whereby any other créditer of défendant, or défendant hlmself, wus mis- 
led or wronged, but only that he rei'used to componnd his flrm's clalm, 
and dld not create an estoppel. 

[Ed. Note. — For other cases, see .Bills, and Notes, Cent. Dig. §§ 1503- 
1507, 1555 ; Dec. Dig. § 473.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Charles Weil and others, trading as Weil, Farrell & Co., 
against Leopold Loeb, trading as Leopold Loeb & Co. Judgment for 
plaintiffs, and défendant brings error. Affirmed. 

Julius C. Levi, of Philadelphia, Pa., for plaintiff in error. 
Duane, Morris & Heckscher, of Philadelphia, Pa., for défendants 
in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. , . 

BUFFINGTON, Circuit Judge. In the court below, the plaintiffs, 
J. Walter Farrell and others, trading as Weil-Farrell & Co., citizens 
of Massachusetts, sued Ueopold Loeb, a citizen of Pennsylvania, trad- 
ing as Leopold Loeb & Co., to recover on a six-month negotiabie note 
made by défendant to the order of the Loeb-Nunez Havana Company, 
and by the latter indorsed in blank. The défendant filed an affidavit 
of défense, which the court held insufficient and granted the plaintiffs' 
motion for judgment. On entry there of judgment défendant sued out 
this vvrit. 

[1] The case falls within a narrow compasg. The question involved 
is : In a suit by holders against the maker of a negotiabie note, indorsed 
by the payée in blank and delivered to plaintiffs before maturity, is 
an affidavit of défense which dénies plaintift's hâve title to the note, 
allèges real ownership by another, and which, while alleging a défense, 
sets forth no facts which constitute a défense against plaintiffs, or the 
alleged real owner, sufficient to prevent judgment? The right of a 
holder of indorsed negotiabie paper to bring suit thereon against the 
maker, and this even though he is agent or trustée for others, is clear. 
Ward V. Tyler, 52 Pa. 393; Lingg v. Blummer, 88 Pa. 518; Brown 
V. Clark, 14 Pa. 469, and cases cited ; 8 Cyc. 61. 

[2] As to the défense set up against the plaintiffs, the summary of 
the several affidavits is that one of the plaintiffs' firm served as a mem- 
ber of a committee and as a director of a corporation formed to ad- 
just defendant's debts witb his creditors ; that thereby a settlement at 
40 per cent, was effected with defendant's other creditors, but not with 
the plaintiffs ; that said sum of 40 per cent, for the payment of ail de- 
fendant's debts was paid to said adjusting corporation; and that — 

"said J. AValt€r Farrell, as a member of the protective committee and board 
of dlrectors of the H. N. Gill Company, accepted tlie settlement of 40 per cent. 
* * * in satisfaction of al) such claims, leaviiig open and unsettled the 
claim based upon the note In suit." 



•For other cases see same topic & § numbek in Dec. & Am. Digg. 1907 to âatp., & Rep'r Indexes 
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We see no éléments of estoppel in thèse allégations. It is not al- 
leged that Farrell did or omitted to do any act whereby any other cred- 
itor of thé défendant, or the défendant himself, was either misled or 
wronged. He simply refused to compound his firm's claim, and stood 
on their rights. He has in no way estopped his firm from enforcing 
their claim, and the judgment below is therefore affirmed. 



BISON STATE BANK V. BILLINGTON et al. 

(Circuit Court of Appeals, Fiftli Circuit December 1, 1013.) 

No. 2,518. 

OOXJBTS (§ 812*) — JURISDICTION OF FBDEBAL COURTS — SOIT BT ASSIGNEE. 

In an action in a fédéral court by an assignée on a prouiissory note, 
the record must affirnmtively show that tlie assigner miglit liave prose- 
cuted an action thereon in the sarne court, to giVe the court jurisdietiou 
under Judicial Code (Act March 3, 1911, c. 231) § 24, par. 1, 36 Stat. 1091 
(U. S. Comp. St. Supp. 1911, p. 135). 

[Ed. Note.- — For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. § 312.* 

Diverse citlzenshlp as a ground of fédéral jiirlsdlction, see notes to 
Shlpp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

In Error to the District Court of the United States for the Northern 
District of Texas ; E. R. Meek, Judge. 

Action at law by the Bison State Bank against B. J. Billington and 
others. Judgment for défendants, and plaintiiï brings error. Re- 
versed. 

A. H. Kirby and Théodore Mack, of Ft. Worth, Tex., for plaintiiï 
in error. 

John M. Wagstafï, of Abilene, Tex., for défendants in error. 

Before PARDEE and SHELBY, Circuit Judges, and CALE, Dis- 
trict Judge. 

PER CURIAM. This is a suit by an assignée to recover on two 
promissory notes payable to the order of one W. F. Thero. The rec- 
ord shows that the plaintifï is a citizen of the state of Kansas and the 
défendants are citizens of the Northern district of Texas; but we find 
neither allégation nor proof as to the citizenship of the assignor, W. 
F. Thero. 

As the record fails to show that the assignor, the payée of the notes, 
could himself prosecute a suit in the District Court of the Northern 
district of Texas to recover on said notes, if no assignment had been 
made, that court was without jurisdiction to render judgment. See 
Judicial Code, § 24, par. 1. 

The judgment of the court below must be reversed, and the cause 
remanded, with instruction to dismiss the action, unless, by proper 
amendment made in due season, the jurisdiction of the court is prop- 
erly made to appear; and it is so ordered, the costs of this court to 
be paid by the plaintifï below. 

'For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



KANSAS CITY SOUTHEEN ET. CO. V. MAYNOE 611 



FIRST NAT. BANK OP ATLANTA, TEX., v. CAMERON. 
(Circuit Court o£ Appeals, Fiftli Circuit. December 1, 1913.) 

No. 2,478. 
Bankeuptcy (§ 328*) — Tiiie fob Allowing Claims — Claims Liquidated bt 

LiTIGATION. 

An agreement between a trustée in bankruptcy and a secured créditer 
as to the value of the latter's security, made pending a suit In a state 
court to wliich both were parties and in wliicli tbat question was in- 
volved, is a li(iuidation by litigation of tbe amount of the elaim unsecured, 
witliin the meaning of Bankr. Act July 1, 1S98, c. 541, § 5Tn, 30 Stat. 
561 (U. S. Conip. St. 1901, p. 3444), which entitles tlie créditer to prove 
such claim within 60 days, although the year for proving claims lias ex- 
pired. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

Appeal from the District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Judge. 

From an order disallowing its claim in bankruptcy proceedings, the 
First National Bank of Atlanta, Tex., appeals. Reversed. 

Will Steel, of Texarkana, Ark., for appellant 

Before FARDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

FER CURIAM, It appears that the appellant, a secured créditer, 
and the appellee, trustée in bankruptcy, pending a litigation in the 
istate courts in which both were parties and in which the value of the 
creditor's security was involved, agreed together as to the value of 
the creditor's security, and thereafter: the bankruptcy court approved 
such agreement and directed the carrying out of the same. 

It seems to us that this was a liquidation by litigation, within the 
purview of section 57n of the Bankruptcy Law, and that, although 
more than one year had elapsed from the adjudication in bankruptcy, the 
appellant had the right to prove within 60 days from such litigation the 
amount of his unsecured claim. See Fowell v. Leavitt, 150 Fed. 89, 
80 C. C. A. 43 ; Keppel v. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. 
Ct. 443, 49 L. Ed. 790; Fage v. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 
53 L. Ed. 332. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to allow the appellant to prove as presented his un- 
secured debt. 



KANSAS CITY SOUTHERN RY. CO. v. MAYNOR et al. 
(Circuit Court of Appeals, Fifth Circuit. December 8, 1913.) ■ 

No. 2,528. 

Limitation of Actions (§ 2*) — Wiiat Law Governs — Actions for Tobt. 

Rev. Oiv. Code La. art. 3536, providing that actions for offenses or quasi 
offenses shall be preserlbed by one year, afCects the remedy primarily ; 
and while it niay extinguish the right of action in Louisiana at the ex- 
piration of one year, It is not applicable in the courts of another state, 

•For other cases see same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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to whicli the Injurcd party bas lawfully removed while the rlght of ac- 
tion in Louisiana sulisisted. 

[Ed. Note.— ^For otlier cases, see liiiiiitation of Actions, Cent. Dig. §§ 
4-8 ; Dec. Dig. § 2.*] 

In Error to the District Court bf the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Action at law by G. G. Maynor and another against the Kansas City 
Southern Railway Company. Judgment for plaintiiïs, and défendant 
brings error. Affirmed. 

W. L. Estes and John J. King, both of Texarkana, Tex., for plain- 
tif? in error. 

Cône Johnson and Jas. M. Edwards, both of Tyler, Tex., and J. H. 
Beavers, of Winnsboro, Tex., for défendants in error. 

Before FARDEE and SHELBY, Circuit Judges, and CALE, Dis- 
trict Judge. 

PER CURIAM. Under the undisputed façts in this case, Mrs. 
Maynor, at the time she received her injuries, was more than a mère 
hcensee on board the train of the railway company. She was a quasi 
employé of the railway company by consent and in its interest, and 
was entitled to protection from injury through négligence of the cail- 
way company. 

The statute of Louisiana, providing that actions for offenses and 
quasi offenses shall be prescribed by one year (R. G. C. La. art. 3536), 
affects the remedy primarily ; and while it may extinguish the right in 
Louisiana at the expiration of one year, it is not applicable in the courts 
of another state, to which the injured party has lawfully removed while 
the right of action in Louisiana subsisted. For authorities, see 25 Cyc. 
1020, 1021. 

Judgment affirmed. 



UNITED STATES v. SINCLAIR. 

(Circuit Court of Appeals, Fiftli Circuit. December 10, 1913.) 

No. 2,504. 

ExEcrTioN (i 275*) — Validity— Notice. 

l'nder Rev. Civ. St. Tex. 1911, art. 1^757, whlch requires a sale of land 
under exécution order of sale or otlier process to be advertlsed for 20 
days in a newspaper publislied in the couuty where tlie land is situated, 
the failure to so advertise the land renders the sale void. 

|Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 16, 148, 345, 
791-796 ; Dec. Dig. § 275.*] 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Action at law by the United States against J. T. Sinclair. Judgment 
for défendant, and the United States brings error. Affirmed. 

J. B. Dailey, Asst. U. S. Atty., of Paris, Tex. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before PARDEE and SHEEBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. In this case a jury was waived. The cause was 
tried by the court, which made a spécial irnding of facts. The ques- 
tion raised in this writ is whether the facts as found warrant the judg- 
ment rendered. 

We do net décide whether or not the homestead of Sinclair was ex- 
empt from distraint, the décision of that question being unnecessary, 
because we conclude that the fact that the sale was not advertised in 
a weekly newspaper published in the county for 20 days made the sale 
void. 

The judgment of the District Court is affirmed. 



FAEMERS' & MERCHANTS' STATE BANK OF WACO, TEX., v PABK. 

(Circuit Court of Appeals, Fifth Circuit. December 9, 1913. Rehearnig Demea 

January 27, 1914.) 

No. 2,521. 

Bankbuptcy (§ 154*) — Right of Set-Off — Spécial Deposit in Bank. 

• A bank will not be allowed to set off a deposit made by a banl^rupt 
sliortly prior to the banlvruptcy against a previous indebtedness of the 
banlcrupt contrary to the agreement under which the deposit was made. 

[Ed. Note. — For other cases, see Banl!:ruptcy, Cent. Dig. §§ 451-455; 
Dec. Dig. § 154.*] 

Appeal from the District Court of the United States for the West- 
ern District of Texas. 

Suit in equity by M. C. H. Park, trustée in bankruptcy of the Slay- 
den-Kirksey Woolen Mill, against the Farmers' & Merchants' Bank 
of Waco, Tex. Decree for complainant, and défendant appeals. Af- 
firmed. 

Frank T. West and E. C. Street, both of Waco, Tex., for appellant. 
J. D. Williamson, of Waco, Tex., John Neethe, of Galveston, Tex., 
and Rhodes S. Baker, of Dallas, Tex., for appellee. 

Before PARDEE and SHEEBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. Under the évidence in the case the deposit made 
by the Slayden-Kirksey Woolen Mill with the appellant bank shortly 
prior to the bankruptcy was a spécial deposit agreed not to be subject 
to gênerai set-off. To allow a set-off of the same against the indebt- 
edness previously due the bank would be to give the bank an advan- 
tage not enjoyed by other creditors. 

Affirmed. 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LOUISVILLE & N. R. CO. v. IBWIN. 

(Circuit Court of Appeals, Fif tli Circuit. December 9, 1913.) 

No. 2,500. 

Railroads (§ 345*) — Action for Injury at Crossing — Evidence — Rate of 
Speed. 

Under an allégation, in tlie complaint in an action against a railroad 
Company to recover tor tlie deatli of a person kllled at a crossing, that 
the train was bcing run wantonly and rccklessly at a higli rate of speed, 
a municipal ordlnance regulating tlie speed of trains is admissible. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1113-1116 ; Dec. 
Dig. g 345.*] 

In Error to the District Court of the United States for the Southern 
District of Alabama ; Harry T. Toulmin, Judge. 

Action at law by Ella R. Irwin, administratrix of J. S. Irwin, de- 
ceased, against the Louisville & Nashville Railroad Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Gregory L. Smith, of Mobile, Ala., for plaintiff in error. 

R. T. Ervin, of Mobile, Ala., for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges. 

PER CURIAM. The speed ordinance of the town of Bay Minette 
was admissible in évidence under the counts in the complaint which 
charged that the engineer at the tinie of the accident was wantonly 
and recklessly running his engine over a crossing at a high rate of 
speed. 

In other riilings of the court we find no réversible error. 

Affirmed. 



WAYNE MFG. CO. et al. v. COFFIELD MOTOR WASIIER CO. 

(Circuit Court of Appeals, Eightli Circuit. December 4, 1913.) 

No. 3,939. 

1. Patents (§ 297*)— Suits for Infrikgement— Preliminary Injunction. 

When a patent bas been sustained as the resuit of a final hearing, the 
right thus secured to hâve its validity aceejited on a motion for a jn-e- 
liminary injunction in another suit, except in rare cases, cannot be de- 
stroyed by new citations of patents froni the patent office. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 481-4S8; Dec. 
Dig. § 297.*] 

2. Patents (§ 328*) — Validity an» Infrinoembkt — Wateb Motob. 

An order grantîng a prelimlnary injunction against infringement of 
the Coftield reissue patent, No. 12,719 (original No. 807,779), for a water 
inotor, affirmed. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Coffield Motor Washer Company against the 
Wayne Manufacturing Company and the American Washer Company. 
From an order granting a preliminary injunction, défendants appeal. 
Affirmed. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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L. C. Kingsland, of St. Louis, Mo. (J. D. Rippey, of St. Louis, Mo., 
on the brief), for appellants. 

Richard J. McCarty, of Dayton, Ohio (Homer Hall, of St. Louis, 
Mo., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. [1] This is an appeal from an order 
granting a preliminary injunction to restrain défendants, appellants hère, 
from infringing plaintiff's patent. No. 12,719, for a water motor. The 
patent has been sustained, after protracted litigation, in the Fourth 
circuit. P. T. Coffield & Son v. Spears & Riddle et al.. (C. C.) 169 
Fed. 641 ; Coffield Motor Washer Co. v. A. D. Howe Co. (C. C.) 172 
Fed. 668; A. D. Howe Mach. Co. v. Coffield Motor Washer Co., 197 
Fed. 541, 117 C. C. A. 37. The drawings and spécifications are there 
set out in full, and need not be repeated hère. The answer sets up 
three défenses: (1) Lack of novelty in the plaintiff's patent. (2) Dé- 
niai of infringement. (3) Intervening rights acquired between plain- 
tiff's original patent and its présent patent which is a reissue. Ail of 
thèse défenses were interposed in the litigation in the fourth circuit. 
With a single exception the same patents are cited in the présent suit 
as were cited in the cases referred to. One additional citation is made, 
patent No. 220,625, issued to A. Knecht ; but, when a patent has 
been sustained as the resuit of a final hearing, the right thus secure4, 
except in rare cases, cannot be destroyed by a new citation from the 
inexhaustible storehouse of the Patent Office. If that could be donè; 
the holder of a patent would never obtain peace. It is impossible to 
judge of the merits of the patent which is alleged to anticipate, except 
as the resuit of a final hearing where its place, not only on paper, but 
in the industrial world, can be ascertained. 

As to the second défense, the déniai of infringement, that, so far as 
this record discloses, is devoid of merit. The stem and spring in de- 
fendant's structure is an obvious mechanical équivalent of the same 
parts of the patent in suit. 

There is also abundant évidence to support the contention that de- 
fendant acquired no intervening rights between the time of plaintilï's 
original patent and its présent reissue. 

[2] We can discover no abuse of discrétion in the action of the trial 
court in awarding the preliminary injunction. The présent case is 
clearly ruled by the principles which were declared and explained 
by this court in Fireball Gas Tank Illuminating Co. v. Commercial 
Acétylène Co., 198 Fed. 650, 117 C. C. A. 354, and American Grain 
Separator Co. v. Twin City Separator Co., 202 Fed. 202, 120 C. C. A. 
644. It is quite unnecessary to formally apply the rules there declared 
to the particular f acts of this case. The application is obvious. 

The decree of the trial court is therefore affirmed. 
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MILWAUKEE BRONZE CASTING CO. v. AVERY et al. 

(Circuit Court of Appeals, Seveuth Circuit. October 7, 1013.) 

No. 1986. 

1. Patents (§ 21*) — ^Invention — Substitution of Materials. 

ïn the absence of some, not only better, but iiew, resuit, patentability 
cannot be predicated upon the material used. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23 ; Dec. Dig. 
§ 21.*] 

2. Patents (§ 23*) — Invention — Uniting or Parts. 

The substitution of a one-piece device for a two-piece device does not 
constltute invention, unless some new resuit, and not a mère différence 
In degree, Is thereby obtained. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 25; Dec. Dig. 
§ 23.*] 

3. Patents (§ 828*) — Invention — REriECTOB for ArTOMOBiLE Lamps. 

The Avery patent No. 986,668, for a reflector for automobile lamps of 
cast métal, hcld void for lack of patentable invention, in view of the prior 
art. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin ; Arthur D. Sanborn, Judge. 

Suit in equity by Percy C. Avery and the American Brass Foundry 
Company against the Milwaukee Bronze Casting Company. Decree for 
complainants, and défendant appeals. Reversed. 

This cause is hère on appeal from the order of the District Court adjudging 
Avery patent No. 986,668, dated March 14, 1911, for a reflector for automobile 
lamps to be valid and infringed. The patent calls for a cast métal, as, for in- 
stance, aluminum, reflector, so made as to provide a parabolic curve to the re- 
flecting surface, having a flaiige concentrically wlth Its axis cast upon its outer 
rear surface, together vvith attaching lugs cast integrally upon Its outer sur- 
face, as shown In the foUowing reproduction of figure 2 of the patent : 

The patentée claims for his device a 
-<S^-^ _ reflector wliich is so rigid as to reslst 

ordinary blows and other indenting 
nieans, the production of a true para- 
bolic reflt'cting surface, a flange housing 
for his electrical attachments, and one 
wliieh can also be used as a handle in 
holding tlio reflector for purposes of 
brushing and polishing the Inuer sur- 
face. As originally presented the apjill- 
cation covered the process of pollsliing 
the reflector. This part of the applica- 
tion was abaiuloued in the patent office. 
Original claims 1, 2, and 3 called fOr a 
cast métal reflector having an intégral 
polislied surface. Claims 2 and 3 were limited to the use of aluminum. Clalm 
4 added the intégral lugs. Thèse claims were rejected by the patent office, 
wliich rejection was ac(iuiesced in by tlie patentée. In this connection the ex- 
aminer says : 

"Mcilullin shows a cast métal reflector for lamps. Owen shows a reflector 
for lanterns, which may be of métal or glass. If made from the latter ma- 
terial it nrast be cast, if made from the former material it would naturally, 
because of its form, be cast, thougli it wOuld not necessarily be made in this 
nianner. Reflectors having a parabolic refleeting surface are well known. 
Richards describes the casting of aluminum and the making of reflectors from 
aluminum by polisliing the métal. It is common in the art to hâve lugs upon 

*For other cases see same topie & § numbïïiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the exterior surface of a reflector for the purpose of supporting the reflector. 
Tlie article defliied by claims 1 to 4, inclusive, does not comprise auy new ele- 
meut nor a:ny old élément acting in a new way. Métal retlectors having in- 
tégral, polished, reflecting surfaces are the olUest artificial reflectors known. 
Applicant lias merely selected from vvhat was previously well known, the par- 
ticular éléments which he desired to use and brought them together in an arti- 
cle, but witliout accomplishing any new resuit." 

Original elaim 5 became présent claim 1. The présent claim 2 was added 
to include the intégral lugs. ïhe two read as follows: 

"1. A cast métal reflector for lamps haviiig a circular flange concentrically 
cast on the outer surface thereof, and haying au intégral polished reflecting 
surface. 

"2. A cast métal reflector for lamps having attachiug liigs cast intégral there- 
vvith, sald reflector having a circular flange co]iceii.ricaJiy cast on the rear 
outer surface thereof and having an intégral polislnnl l'cflcctiiig surface." 

Appellant's device differs from that in suit maiuly in the maltcv of the con- 
centric flange, whicli, in appellant's device, consists of a mère shouUler or head 
upon whicli to screw or otherwise secure an exterual shell or hou.sing in the 
forin of a cap, which in appearance resembles tlie tlangc of the patent, wheu 
covered with its cap pièce. 

There is some évidence to show that 
appellant agreed to manufacture the 
patented device for appellee under an 
agreement not to manufacture for any 
one else. Thls was prier to the grant- 
ing of the patent. Appellant thereupon 
undertook to manufacture for appellee, 
but its work was not accepted by appel- 
lee. ïhe bill joincd with the prayer for 
relief against infringement a prayer for 
relief against unfair compétition. In 
support of this latter feature the bill 
sets out the close resemblance of the 
one reflector to the other. Appellant, 
by way of défense, while setting up a 
number of patents of the prior art, re- 
lies mainly on Terry patent. No. 650,- 
418, dated May 29, 1900, for a casing 
and lamp socket for portable lamps, 
figure .'? of which is as follows, viz. : 
Thls patent was not cited liy the examiner. 

For the purposes of this comparison, appellant treats the Perry reflector as 
separated from the shell or protection, as shown by the following eut, viz.: 

This Perry reflector is 
not made of cast métal. It 
is so ai'ranged as to per- 
mit the lamp to be accu- 
rately focused withlu its 
reflector casing. Patent 
No. 3.8,498, for attachment 
to lanterns and reflectors, 
granted to W. C. Owen 
Blay 12, 186.S, shows a re- 
flector made of métal or 
glass. The l'ielding pat- 
ent, No. 576,013, dated 
February 2, 1897, and the 
Tilmann patents. Nos. 
524,075 and 524,076, for re- 
flectors for lamps, dated 
August 7, 1804, call for 
parabolic reflecting sur- 
faces. The prior use of 





618 209 FEDERAL EEPORTEB 

aluminum and certain alloys as reflectlng surfaces for refleetors Is shown by 
Kichards' publication in 18SX) and by Brandt in 1908. 

Appellant contends that, haviug acquiesced in tbe rejectlon by the examiner 
of claiius 1 to 4, appellee is now liniited to the combination of the métal re- 
flector liaving a polished reflecting surface and a concentrically cast flauge 
and intégral lugs on its outer surface, and that such a device was old in the 
art, and involved no patentable novelty, and tliat the patent was invalid. It 
also dénies infrlngement. 

Leverett C. Wheeler, of Milwaukee, Wis., for appellant. 
George L. Wilkinson, of Chicago, 111. (J. H. Marshutz, of Milwau- 
kee, Wis., of counsel), for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
Whatever invention there may hâve been in original claims 1, 2, 3, and 
4 was distinctly waived by the proceedings in the patent office. Hubbell 
V. United States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95. _We are 
of the opinion, however, that said claims involved no invention, and 
were properly disallowed. The only question now presented is whether 
the combination including the concentrically cast flange and the in- 
tégral lugs added patentable novelty to the device independently of the 
subject-matter of the rejected claims. 

[1] The use of aluminum or other métal, whether cast or forged, 
even had that use been new, was not determinative of the question of 
invention. In the absence of some, not only better, but new, resuit, 
patentability cannot be predicated upon the material used. See Walker 
on Patents (4th Ed.) § 28, and cases there cited. 

[2] The patent in suit has only to do with reflectors as such, and 
does not cover the electrical attachments. Perry's sheet métal reflector 
is practically the same as Avery's, differing only in the material from 
which it is made and the two-piece flange, çoncentric with its axis. Or- 
dinarily' it is not invention to substitute a one-piece device for a two- 
piece device. It is only when some new resuit, not a mère différence 
in degree, is thereby obtained. Where the prior art already suggests 
the idea 6f a device as to form and character of opération and resuit, 
mère' improvements as to the material used and as to durability and 
effectiveness do not attain to the dignity of invention. Gardner v. 
Herz, H8 U. S. 180, 6 Sup. Ct. 1027, 30 L. Ed. 158; Florsheim v. 
Schilling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. Ed. 574; Brinkeri'iofï v. 
Aloe, 146' U. S. 515, 13 Sup. Ct. 221. 36 E. Ed. 1068; Gates Iron 
Works v. Fraser, 153 U. S. 332, 14 Sup. Ct. 883, 38 L. Ed. 734." ' 

[3| Appellant has adopted the device of the Ferry patent as to 
form atid idea, and carried it out in cast métal. If the appellee!s cast 
métal çoncentric flange is the équivalent of a two-piece flange, then it 
would seem that Avery is anticipated by Ferry. 

We are of the opinion that thefe was not invention involved in the 
conception of the cast métal reflector of Avery, in view of the state 
of the, art. His improvements were only such as would occur to one 
skilled in the art in attempting to meet the demands of the automobile 
trade. It was not invention to make in one part the housing cap, 
which had theretofore been made in two. Nor was there requircd 
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any inventive skill in casting lugs upon the outer surface of the re- 
flector. The metallic reflector with its polished reflecting surface itself 
suggested the use of this common expédient. It constituted no new use. 

With regard to the matter of unfair compétition, it does not appear 
that appellee had any trade built up on his form of reflector. Nor 
does it appear that his reflector had any f eatures which were distinctive, 
or that appellant could hâve given its reflectors any other or distinctive 
features without departing f rom the ordinary form of a reflector. No 
attempt is disclosed on appellant's part to imitate appellee's device for 
the purpose of securing trade. The form used may well hâve been 
incident to the use of the cast meta! reflector. We are unable to see 
what bearing appellant's undertaking to manufacture reflectors for ap- 
pellee bas upon the question of unfair compétition. 

For thèse reasons, the decree of the District Court is reversed with 
direction to dismiss the bill for want of equity. 



GLEN ROCK CO. v. AMERICAN CARAMEL CO. 

(Circuit Court of Appeals, Third Circuit. November 25, 1913.) 

No. 1741. 

Patents (§ .328*) — Invention— Cakamel Holdeb. 

Tlie Lafean patent, No. 945,788, held Invalid ; it being merely such an 
économie meclianical step as naturally followed tlie growtli of an indus- 
try, and not such an innovating disclosure as makes an inventive act 
difCer from a meclianical iniprovement. 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania. 

Suit in equity by the American Caramel Company against the Glen 
Rock Company. Decree for complainant, and défendant appeals. Re- 
versed. 

For opinion below, see 201 Fed. 363. 

C. T. Belt, of Washington, D. C, for appellant. 
John M. Coit, of Washington, D. C, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the American 
Caramel Company, owner of patent No. 945,788, granted January 11, 
1910, to S. B. Lafean, for a caramel holder, brought suit against the 
Glen Rock Stamping Company charging infringement thereof. That 
court, in an opinion reported at 201 Fed. Rep. 363, held the patent 
valid and infringed. From a decree so holding and ordering an ac- 
counting, défendant appealed. 

The patent concerns tin plates for holding caramels, a field of narrow 
compass, as Will be seen by its own statement that "the object of the 
invention is to simplify the manufacture of the plates," of the design 
of the patentée, which were "of gênerai type disclosed in the patent to 
Wiest, No. 428,765, of May 27, 1890." Wiest's patent shows the use. ■ 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the candy art, of a sheet having rows of rectangular, caramel-holding 
spaces, each space having central at its sides and ends vertical flanges 
eut from the sheet, without or exterior to the caramel space, and bent 
up at right angles. This left the caramel-holding space imperforate. 
The prier art, however, showed in the patent of Hershey, No« 412,090, 
of October 1, 1889, a holder with a perforate bottom, whose vertical 
sides were formed by bending upward at right angle triangular flanges 
from the holding space. Indeed this particular construction was au 
inventive feature of Hershey's patent, viz. : 

"Tlie objects of iny invention are, fli'st, to use portions of tlie materlal irom 
the hotfom of the holder to form the suies." 

It is also embodied in his daim which is — 

"for, a eaudy holder made from a single plate havins: portions of the material 
in tlie ceuter eut ont, «lid cnt-out portions projeetiniL; .upwards and l'orniing 
the sides of the holder, and other portions located between said sides extend- 
ins inward and foruiing the bottom." 

From the foregoing it will be seen that Hershey showed a holder of 
individual caramels with a perforate bottom, and Wiest showed a sheet 
assemblage of individual holders with im])erforate bottoms. At this 
point of the art Lafean conceived the idca of placing in Wiest's mul- 
tiple holding sheet — "this invention relates," says Lafean's spécification, 
"to caramel holders of the gênerai type disclosed in the patent to Wiest" 
—d, séries of holders with perforate bottoms, for which no better de- 
scription can be given than in a claim of Hershey's then expired patent, 
viz.: 

"Having portions of the material in the eenter ont ont, sald cut-out portions 
projecting upward and forming the sides of the holder." 

Such being the facts, the question before us is, Did this substitution, 
on Wiest's assembling sheet, of Hershey's perforate for Wiest's im- 
perforate bottom, constitute invention? On this question the patent 
office at first held it did not; later it reversed that holding. After a 
careful study of the case we hâve reached the conclusion that no inven- 
tion was hère involved. The art was well developed. The patent of 
Irlershey was so old that it had expired, and its disclosin-e of a perforate 
bottom space had become common property. So also had the assem- 
bling of holders in Wiest's sheets becoine a use of coinmon right. To 
us it is clear that the coupling of thèse two features in a sheet was a 
mère structural or mechanical advance. It is contended Lafean both 
strengthened and cheapened the old product; but, even if this con- 
tested fact be, for présent purposes, conceded, that does not stamp the 
device with patentable novelty. To so hold would be to make mechani- 
cal originality a test of invention. Giving due regard to ail that may 
be said of Tafean's device, it is clear to us that it is such an économie 
and mechanical step as naturally followed in the évolution of an in- 
dustry, and not such an original, innovating disclosure as makes an 
inventive act differ from mère mechanical advance. 

The decree below is therefore reversed, and the case remanded, with 
instructions to dismiss the bill. 
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GEINNELL WASHING MACH. GO. V. WOODROW et aU 

(District Court, S. D. lowa, C. D. September 15, 1913.) 

No. 107— M. 

Patents (§ 328*) — Validitt and Infeingemçni — Washins Machine. 

The Phillips patent, No. 950,402, for gearing devlces for washing ma- 
chines, whiîe the éléments are bld< is for a new combination ot utility, and 
discloses invention. Claims 5 to 8, inclusive, eilso held infringed. 

In Equity. Suit by the. Grinhell Washing Machine Cpmpany 
against O. B. Woodrow, John Nelson, Harry L. Ogg, and others, 
partners doing -business under the name of the, Autopatic Electric 
Vyasher Company. On finaL hearing. Decree for complainant. 

Grwig & Bair and 'George H. Cartj all:of Des Moines, lowa, for 
complainant. 

Waliace R. Lane and' Arba B. Marvin, both of Chicago, 111., and 
Wilfred C. Lane, of Des Moines, lowa, for défendants. 

SMITH McPHERSON, District Judge. Counsel not being présent 
when the decree is ordered herein, for their : information I briefly 
State my views: ;■: 

Letters patent No. 950,402, to William F. Phillips, of Newton, 
lowa, ofdate February22, 1910, for gearing devices for washing ma- 
chine, owned by, complainant, is the basis of this action against thé 
défendants for an alleged infringement. There are eight claims, 
the first four of which càn be put to one side. Thè contention is 
that claims 5 to 8, both inclusive, support the patent, asjwell as the 
contention that the défendants are guilty of infringement. , In fact, 
claim 5 is practically ail that thiere is. for considération. 

The washing machine is of what is generally known as the "Dolly" 
type. This washing machine is old, and of itself cannot be the ba- 
sis of a patent. There is a "reversing gear" device which allows the 
machine to be instantaneously reversed or stopped, and that is old 
and cannot, be the basis of a patent. Connected with the machine is 
a clothes wiringer, with the ordihary two rollers through which the 
clothes pass, and that is old and cannot be the subject of a patent. 
The motive power is either By, an electric motor or a gasoline en- 
gine, which are old and cannot be the subject of a patent. There 
is no one élément of this washing machine, or of the clothes wring- 
er, but that is old and cannot be the subject of a patent. 

At the argument, as well as for some time later, I was inclinéd to 
be of the opinion that thèse différent éléments and mechanisms, when 
omited, were an aggregation only, and therefore not the basis for a 
valid patent; but upon a re-reading of the record, and by giving ad- 
ditional_ attention thçreto and to the whole case, I hâve reached the 
conclusion that ail thèse éléments and mechanisms formed a combi- 
nation both iiseful and the subject of an invention, and therefore sus- 
tain the patent, and claims 5, 6, 7, and 8 thereof. 

By careful considération of the testimony^ I hâve reached tîiè 

*For other cases ses same toplc & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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conclusion that défendants' machine, which they are making and 
selling, is in contravention of the claims of the patent referred to, 
owned by complainant herein, and that défendants are infringers. 
A great many patents — nearly 100 in number, British and American — 
of prior date hâve been pleaded by the défendants ; but I am impress- 
ed with the fact that, as is too often thé case, when alleged infring- 
ers are driven to the point of défense, thèse numerous patents are 
makeshifts, and that by pleading the same it is a mère grasping at 
straws in seeking assistance by way of making défense. 

Thé casé is within a very narrow compass as to point of time and 
the last défense. Reliance is based upon what is called the "Paragon" 
machine. It is urged that one or more of thèse machines, much like 
complainant's, was in use at a date a short time prior to bringing ift- 
to being the Philhps patent. ^ But the conduct of the Paragon people 
in presenting their testimony, and the suppression of the truth, de- 
stroys that défense. If fhe facts hâve not been supjiressed, the tes- 
timony is so evasive, so uncertain, and so unreliable as' to drive me 
to the conclusion that it is not entitled to credence. 

The. Woodrow patent. No. 921,195, has been considered, and I 
reach the conclusion that that is not défensive, and does not support 
the défendants in the machme they are manufacturing and putting^ 
on the market. 

The conclusion of the court is that the Phillips patent' is a com- 
bination of novelty, and that it is a utihty, and sufficiently desired 
and in use by the public as to require the court to sustain the Phil- 
lips patent. And the further conclusion is reached that the claims 
5, 6, 7, and 8 of the Phillips patent correspond with the défendants' 
machine. 

The order is that there will be a decree for the complainant, up- 
holding the claims mentioned, and decreeing the défendants to be 
guilty of infringement, and to call for an accounting. 



EAJAH AUTO SUPPLY CO. v. REX IGNITION MFG. CO, 

(District Court, S. D. New York. No vember 19, 1913.) 

No. 77. 

Patents (§§ 216, 259*) — Contributory InfbingbMent — Violations or Ee- 
siRicTiOi^s' ON Use OF Article. 

A notice placed on tlie packages In wliich a patented article Is sold im- 
posjng-.as a condition oî the sale a requlrement that no parts not made 
,b.y the seller shall be substituted for those sold, under penalty of infringe- 
ment of the patent, Is lawful and enforceable, and one who, with Knowl- 
edge of such restriction sells parts to be resold and used in violation of 
it is chargeable with contributory Infringement. 

[Ed. Note.— For other cases, seè Patents, Cent. Dig. §§ 329, 400-402 ;, 
Dec. :Dîg. §§ 216, 259.*] . . , i i^ ^ 

In Equity. Suit by the Rajah Auto Supply Cornpàny against the 
Rex Ignition Manufacturing Company. On motion for preliminary in- 
junction. Motion granted. _ 

*Por other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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Newell & Neal, of New, York City, for complainant. 
Munn & Munn, of New York City, for défendant. 

WARD, Circuit Judge. The complainant manufactures under let- 
ters patent of the United States a spark p|ug known as the "Rajah 
Spark Plug." The défendant manufactures a spark plug known as the 
"Rex." Each of thèse plugs contains a porcelain shank. The defend- 
ant's shank can be used in the Rajah, as well as in a large variety of 
other plugs. The complainant does not contend that the defendant's 
plug infringes its patent, nor that the défendant may not sell porcelain 
shanks, even if they can be used in the Rajah plug. The complainant 
seeks to hold the défendant as a contributory infringer on the ground 
that it sells the Rex porcelains knowing that they are intended to be 
used in the Rajah plug, in violation of the license under which that plug 
as sold. . 

The défendant dénies that this is donc, but I am satisfied that in sev- 
eral instances its agents hâve done this deliberately. It is no défense to 
the défendant to say that it has told its agents not to do so. Such 
reasoning would soon make an end of the principle of respondeat su- 
perior. The défendant further offers in évidence a number of letters 
signed by its superior officers to show their good faith. Thèse make 
«xactly the contrary impression upon me. The officers reply to persons 
ordering Rex porcelains for the express purpose of substituting them 
for Rajah porcelains substantially : 

"We Ûo not claim that our porcelains fit the Rajah plugs but we send you 
a sample to see if It meets your requirements and i£ so will be glad to flll 
jourorder." ,j 

This strikes me as a palpable indirection. 

Finally, the défendant contends that the license accompanying the 
sale of the Rajah plugs is void, and therefore that it has. an absolute 
righ't to sell Rex porcelains even with knowledge that the purchaser 
intends to use that in Rajah plugs. The complainant sells its plugs in- 
closed in cartons, on the outsjde of which is printed the foUowing: 

, , "Notice. — In order to insure the proper opération of the 'Kajah' spark plug, 
«aob plug Is sold only under the express condition that ifo porcelain, bughing 
or slïeli, excét)t that sold by the Kajah Auto Supply Cordpany of IS'ew York, 
shall be substituted, or sold for substitution In the same. Further, that ahy 
violation ot this condition shall constitute an Infringement of United States 
patent fîo. 825,856, and that failure to immediàtely return sald plug shall 
constitute an acquiescerice by the purchaser in the above conditions." 

The motion is to be deçided in fayor of the complainant or in f avor 
of the défendant according as the situation is found to be within the 
case.pf Henry v. Dick Co.,:224 U. S. 1, 32 Sup.iCt. 364, 56 h. Ed. 645, 
or within the case of Baiuex v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 6J..6, 
57 L. Ed. 1041. J: . , 

; I; thinkthe sale in question is not an absolute sale, but a sale ,ac- 
■companied by restriction of the right tp use, exactly like the .license 
sustained, in the Henry Case. In it, it is true that the court commented 
upon the fact that the Dick Company sold its , mimeograph at cost, 
looking for its profit to the sale of the paper and ink which the pur- 
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chaser was obliged by the license agreement to buy of it. The court 
pointed out that the condition wàs a reasonable one; The Rajah plugs, 
on the other hand, are sold at a priée whlch includes the complain- 
ant's full profit. The Henry Case, however, was not made to dépend 
on any such distinction, but upon the right of a patentée to restrict the 
use of his product, even in the case of a sale. 

In the subséquent Bauer Case the court held that a restriction as to 
the priée at which a patented article shall be sold is not a limitation as 
to the use of it and that in such a case the sale is absolute and the 
restriction invalid. In this way the case was distinguished f rom the 
prior décision. 

In view of the marked diversity of opinion among the judges of the 
highest court in thèse two cases, an inferior court cannot be confident. 
The défendant very truly suggests in its brief that on the évidence 
before the court, if an injunction is granted, it may as well be a final 
one. If the parties agrée on this point, a final injunction will be issued. 
In the meantime the motion for a preliminary injunction is granted. 



SIROCCO ENGINEERING CO; Vj B. F. STURTEVANT CD. 

(District Court, S. D. New York. December 23, 1913.) 

Patents (§ 323*) — Suits fob Infbingement — Deckee. 

Where a blll allèges infringement df claims of a patent as to whIch Ilt- 
tle or no évidence was taUen, and whieh were not relied on, discussed by 
either party, or considered on the final hearing, the court is not required 
to pronounce any decree whatever as to such claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 596-599; Dec 
Dlg. § 323.*] 

In Equity. Suit by the Sirocco Engineering Company against the 
B. F. Sturtevant Company. On settlement of decree. 

See, also, 208 Fed. 147. 

Motion by défendant on settlement of decree infavor of complain- 
ant that the court enter a decree dismissing the bill as to the claims of 
the two patents in suit not considered and adjudicated on at the final 
hearing, and that the decree apportion the costs. 

Fraser, Turk & Myers, of New York City, for complaînant. 
Omri F. Hibbard, of New York City, for défendant 

RAY, District Judge. It appears, on an examination of the plead- 
ings and record, that the complainant alleged in the bill infringement by 
défendant of several claims regarding which little, if any, évidence was 
taken, and infringement of other claims concerning which quite a little 
évidence was taken. During the taking of testimony the complainant 
gave notice as to what claims it would rely on, but at least once changed 
its attitude in this regard. At the final hearing the complainant relied 
upon and argued the validity of certain claims only, and défendant 
made no objection then that other of the claims were in issue, or should 

*For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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be considered or passed upon by the court. The court did not consider 
or pass upon àny of thç daims not presented for considération on the 
final hearing. The court upheld ail of such claims so argued as valid, 
and held them inf ringed by the défendant. 

Under such circumstances I do not understand that the rules or the 
practice requires the court to pronounce any decree whatever as to the 
claims not presented, considered, or passed upon. It seems to me that 
as the court has not considered such claims, and was not called upon 
by either party to do so, it would be improper to make any decree re- 
garding them. And I cannot assent to the proposition that when a 
suit in equity on à patent for an injunction and an accounting is 
brought, the bill sets out as many causes of action as the patent has 
claims alleged to be infringed, and that the court should pronounce a 
decree in favor of complainant on the claims sustâined as valid and 
infringed, and a decree for the défendant dismissing the bill as to the 
claims alleged to hâve been infringed when no substantial évidence was 
produced regarding them and the parties by mutual assent, or silence, 
failed to présent such claims to the court for considération on the final 
hearing. I find no authority for such a decree under such circum- 
stances. 

As to costs, which are in the discrétion of the court, I think the de- 
fendant hère entitled to some considération. It only briefed and ar- 
gued the claims submitted on the final hearing, and which the court 
found valid and infringed, but the record shows that the défendant 
did spend some time in taking évidence or examining witnesses as to 
other claims, and as to wliich no claim of infringement was, in the 
end, made. Sufficient doés'hot appear to enable thé "court to make an 
exact déduction, or one which will do exact justice between the parties, 
but I think that if the complainant recovers three-fourths costs and 
disbursements, substantial justice will be done. Hence the decree will 
direct that complainant recover three-fourths costs and disbursements. 



MACALLEN CO. T. CHAKLBS WIRT & CO. et aL 

(District Court, E. D. Pennsylvania. May 15, 1912.) 

No. 373. 

Patents (§ 328*) — Infringement — Insulating Joints. 

The Gennert patent No. 514,822, for improvements In Insulating Joints 
and couplings for sections generally, held not infringed. 

In Equity. Suit by the Macallen Company against Charles Wirt & 
Ce. and others. On final hearing. Decree for défendants. 

William A. Macleod, of Boston, Mass. (George P. Dike, of Boston, 
Mass., of counsel), for complainant. 

Dyer, Dyer & Taylor, of New York City, and C. Bradford Fraley, of 
Philadelphia, Pa. (Richard N. Dyer and John Robert Taylor, both of 
New York City, of counsel), for défendants. 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.-^O 
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J. B. McPHERSON, Circuit Judge. Thç plaiptiff îs suing upon 
daims 1, 2, 4, and 5 of what seems to be a mère paper patent. It is 
No. 514,822, for "improvements in insulating joints and couplings for 
sections generally," and was granted February 13, 1894, to Emil F. 
Gennert upon an application filed August 10, 1893. It is unnecessary 
to quote the claims, for I cannot find the time to give my views in dé- 
tail upon the several controverted questions raised by the record. The 
patent expired shortly after the suit was brought, so that no injunction 
could now issue ; and— since it is conceded that neither form of notice 
required by section 4900, R. S.,t was given — the plaintiff could at the 
best pbtain no more than an accounting for the few months between 
the filing of the bill and the date of expiry. But even this cannot be 
decreed, for after a full considération of the évidence and the briefs, 
I find as a fact that défendants do not infringe. 

For this reason the bill may be dismissed, with costs, ^ 



LOLAND V. NORTHWEST STEVEDORE CO. 

(District Court, D. Oregon. December 22, 1913.) 

No. 6213. 

BnrovAL ot Causes (S 103*) — Notice — Necessitt. 

Where a wrltten notice of a pétition and bond for removal of an aetloTi 
from a state court Is not gtven tp the adverse party prior to filing sucli 
Instruments, as retiUlred by Jndlcial Code (Act Mardi 3, 1911, c. 231, 30 
Stat 1095 [U. S. Comp. St. Supp. 1911, p. 142]) § 29, the case wlll be re- 
manded to the state court, thougb a copy ot the pétition and bond has bee» 
sei-ved. 

[Ed. Note. — For other cases, èée Kemoval of Causes, Cent Dig. $ 221 ; 
Dec. Dlg. § 103.*] 

Action by Marçus Loland against the Nortljwest Stevedore Com- 
pany, a corporation. Motion to remand allowed. 

John F. Logan and Littlefield & Smith, ail of Portland, Or., for 
plaintifï. 
John H. Hall, of Portland, Or., , for défendant. 

BEAN, District Judge. Section 29 of the Judicial Code provides 
that written notice of a pétition, and bond for removal of an action 
from a state court shall be given the adverse party prior to the filing 
of the same. This requirement is one of substance, and if not com- 
plied with, the fédéral court cannot ignore it and retain jûfisdiction if 
seasonable objection is made. Wanner v. Bissinger & Ce, decided by 
this .<50urt on September 29, 1913» Coins v. Southern Pac. Go. (D. G.) 
198 Fed. 432; United States ,v. Sessions, 205 Fed. 502, 123 C. C. 
A.-,570. , 

Thé statute does not prescribe the length of time the notice shall be 
given prior to the filing of the pétition and bond, but only that it shall 
be prior thereto. Before the adoptiqri df the Judicial Code no notice 
of a removal application was necessary, but upon thé filing of proper 

•Vor other cases ee» same topte & S ndmb&r in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexes 

t U. S. Conip. St. 1901, p. 3388. _ '' 
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pétition and bondin the state court it was made the duty of that court 
to accept the same and proceed no further in the suit. The adoption 6i 
the Judicial Code has made an important change in this regard by re- 
quiring prior written notice of the pétition and bond. This notice is a 
matter of substance ; and, since the right of removal is statutory, ail 
the requirements of the statute must be followed in order to eiïect the 
transfer. A prior written notice is therefore an essential step in the 
proceedings. The purpose of the statute is that the adverse party shall 
be advised of the intention to file such pétition and bond in order that 
he may hâve an opportunity to appear in the state court and resist the 
removal if he so desires. Since no time is fixed in the fédéral statute, 
the practice of the state court in the matter of notice will, no doubt, 
govern, and prior written notice in accordance therewith will be suffi- 
cient. Chase v. Erhardt (D. C.) 198 Fed. 305. But there must be 
such a notice, and the mère serving of a copy of the pétition and bond 
without more is not enough, and especially in a case where, as hère, 
the state court has made no finding on the question of notice. 

The record is that on the 12th day of November, 1913, the attorney 
for the plaintiflf accepted in writing service of the pétition for removal, 
reserving, however, the right to remand, and on the same day the péti- 
tion and bond were filed in the state court and the order of removal 
made. No prior written notice of intention to fîle such pétition and 
bond, or of the time when they would be filed or the application for 
an order of removal would be made, was given the plaintiflf. If such 
a proceeding is a compliance with the requirements of the removal 
act, then Congress accomplished nothing of substance by inserting the 
provision requiring prior written notice. As said by the Court of Ap- 
péals of the Sixth Circuit, in United States v. Sessions, supra : 

"The provision Is eltlier mandatory or inoperative. There Is no mlddle 
course. The mandate must he carried into effect or be practically destroyed." 

It follows that the motion to remand must be allowed, and it is so 
ordered. 



In re KRAMER et al. 

(District Court, E. D. Pennsylvania. December 22, 1913.) 

No. 4,344. 

Bankbuptcy (§ 22.5*) — Administration of Estate — rEOOEEDiNGS Against 
Bankrupïs — Obdeb Requiring Delivery of Money and Merciiandise — 
Definiteness. 

A referee's order directing the bankrupts to pay to the trustée a deflnite 
sum and to deliver nierchandise was sufflcient in so far as it provided for 
the payment of nioney, but was fatally détective as to the merchandise 
for indeflniteness in falling to descrlhe the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352; Dec. 
Dlg. § 22.5.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
Harry Kramer and another, individually and trading as Kramer & 
Muchnick. On certificate of a référée to review an order requiring the 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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bankrupts to pay money or deliver merchandise to the trustée. Mod- 
ified and affirmed. 

Carr, Beggs & Steinmetz, of Philadelphia, Pa., for trustée. 
Furth, Singer & Bortin, of Philadelphia, Pa., for bankrupts.' ' 

J. B. McPPIERSON, Circuit Judge. The presumption is that the 
référée performed his:duty, and that his report is based upon such tes- 
timony only as is compétent upon the hearing of a trustee's pétition for 
an order upon a bankrupt to pay money or deliver goods. The report 
does make some incidental référence to testimony that was not offered 
upon the particular hearing now under review, but it is not clear that 
any important finding: is based upon it ; and in any event I agrée that 
abundant évidence exists that was unquestionably compétent, ' and is 
amply sufficient to support the referee's conclusions concerning the 
money. I shall only'affirm that part of, his order, for in my opinion 
the'part directing the deljvery of "merchandise" cannot beupheld. It 
makes no attempt to point out or degcribe the articles, even by kind 
or class, and I do not see how the bankrupts could obey it.. In re 
Jackier (D. C. Pa.),179 Fed. 720. I do not décide that an order tode- 
liver merchandise must describe the goods minutely,, but I merely hold 
that an order directing the delivery of "merchandise," witho.ut more, is 
not sufficient. The degree of particularity that such an order should 
exhibit need not be dwelt upon ; probably no précise rule pan be laid 
down that would fairly and reasonably meet every situation ; ail that is 
now decided is that an order, to deliver "merchandise" is too indefinite. 
But an order that directs the payment of "money" in a definite sum w 
sufficient, and to that extent the order under considération will be sus- 
tained. In re, Epstein (D. C. Pa.), 206 Fed. 568. 

The trustée agrées that a further allowance should be made from the 
sum to be paid by the firm ; af ter this is done, and a time is set for 
payment, the order will read as follows: 

And now, December 22, 1913, Ilarry Kramer and Michael Much- 
nick, trading as Kramer & Muchnick, are directed to deliver to Alfred 
T. Steinmetz, trustée of their estate in bankrnptcy, the sum of $4,092.- 
21 ; and Michael Muchnick individually, one of said bankrupts, is di- 
rected to pay over to the trustée the further sum of $16,732.94. Both 
payments to be made on or before January 2, 1914. 

With thèse modifications, the order of the référée is affirmed. 



IN KE COÏTON manufacturées' SALES CO. 629 

In re COTTON MANUFACTUREES' SALES CO. 

(District Court, E. D. Peiiusylvanla. October 21, 1913.) 

No. 3,965. 

1. Banks and Banking (§ IIG*) — Notice to Agent — Imputation to Pbinci- 

PAL. 

A bank wliich made loans to a mercantile compariy, taking assignments 
ot ItH accouuts receivable as they were createfl as sefeurity, and wliich 
appointed the président of tlie Company, wlio acted for the compauy in 
tlie transaction its o\Yn agent, mider bond, to coUect the accOunts and de- 
posit the proceeds, is bound by the knowledge of sûch agent that the Com- 
pany was iusoivent. , ' 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 282- 
287; Dec. Dig. § ll(i.*] 

2. Bankeuptcy (§ 105*) — Pkefekential Transfers^Equitable Assignments. 

By an Jigreement between a bunkrupt, ,wliich was a mercantile Com- 
pany, and a bank with vvliich it had not previously doné business, made 
more than four months prior to the bankruptcy, the bankrupt agreed to 
assign to the bank ail of its accounts receivable thereafter created, and 
the bank agreed to advahce to the bankrupt 80 per cent, of the face value 
of such accounts as It approved. The agreemept further provided that it 
might be terminated by the bank at any tlme .without, notice, and by the 
bankrupt by payiiig the amount of the advances, made, on which the ac- 
counts should be reassigned. ^ No advance was made at the time nor un- 
til, some week s la ter, accounts were actually assigned, when the bank 
took a collatéral note for a large sum and credited the bankrupt in its 
checking aceount with 80 per cent, of the, aniount of the accounts, and 
the business was continued'in the sarne naanner; eaçh assignment being 
treate<l as a separate and independent transaction. Holcl, that the agrèe- 
ment did not operate as an équitable assignment of the accounts, but 
merely provided for a future course of dealing in case spécifie assign- 
ments of accounts were thereafter made, nor did the collatéral note, 
. whlch embodied a similar agreement, operate as such assignment, and 
neither could avail the bank to valiclate subséquent transfers of accounts 
within the four months' i)eriod, which would otherwise be preferential. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

3. BANKBUrTOT (§ 303''') — PROPEETY TrANSFEBRED WITH ' INTENT TO DeFRAUD 

Creditors. 

That a mercantile Company, with assets of some $40,000, which within 
the four months preceding its bankruptcy assigned its current accounts 
receivable to a bank and obtalned advances thereon, which \vere used in 
its business, and continued to purchase goods on crédit, was insolvent, 
and that during tlie time of such transactions the excess of its liabilities 
over assets increased froin about $5,000 to about $15,000, does not show 
such a discrepancy between assets and liabilities as to warrant a pre- 
suinption of bad faith, and, iu the absence of évidence of actual Intent to 
defraud, the assignments of the accounts to the bank eannot be set aside 
under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Conip. 
St. 1901, p. 3449), which makes invalld transfers of property within four 
months with intent to hinder, delay, or defraud creditors except as to 
purchasers in good faith, and for a présent falr considération. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462- 
Dec. Dig. § 303. *J 

4. Bankruptcy (§ 165*) — Transfebs of Property — Voidable Préférence. 

The bank belng without actual knowledge of the bankrupt's insolvency, 
althougb chargeable with constructive notice of the fact, was, in .so far 



•For other cases see same topic & § numbeh in Dec. & Am. Dîgs. 1907 to date, & Rep'r Indexes 
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as It advanced money on the several accounts when they were assignée!,, 
and to the extent of such advances, a pledgee in good falth and for a 
présent falr considération; but, in se far as they were to be held as se- 
curity for otlier iudebtedness, the assignnients were preferential and void- 
able by the trustée under Banlvr. Act Julv 1, 1898, c. 541. § 60b. ?,0 Stat. 
562 (U. S. Corap. St. 1901, p. 3445), as amended bv Act Feb. 5, 1903. c. 
487, § 13, 32 Stat. 799, and Act June 25, 1910, c. 412, § 11, 36 Stat. 842 
(U. S. Comp. St. Supp. 1911, p. 1506). 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. §§ 259, 260, 
266 ; Dec. Dig, § 165.*] 

5. Sales (§ 13*) — Assignment of Account — Construction and Effect. 

An assignment of an account for merchandise sold, even if it attempts 
to do so, cannot operate as a conveyance of the mereliandlse, since by the 
sale which produced the accouut the assigner divested himself of the ti- 
tle thereto. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 23 ; Dec. Dig. § 13.*] 

In the matter of the Cotton Manufacturers' Sales Company, bank- 
rupt. On certificate for review of order of Référée. Modified. 

The following are the opinion and order of D. W. Amram, Référée : 

This matter cornes before me upon the pétition of the First Mortgage Guar- 
antee & Trust Company, herelnafter called the "Bank," filed Mareh 6, 1911, 
the answer of the trustée of the Cotton Manufacturers' Sales Company, here- 
lnafter called the "Bankrupt," flled March 15, 1911, the cross-petition of the 
trustée filed March 15, 1911, the answer of the bank to said cross-petition 
flled April 21, 1911, and the agreements niade between the said parties flled 
March 16, 1911, and May 17, 1911. 

From the pleadings and testimony taken before me I flnd the following 
facts : 

The bankrupt corporation was engaged in the business of buying and selllng 
cotton yarns and hoslery on conuuission. In order to raise money it was ac- 
customed to pledge its book accounts as collatéral security, and, at the tlme 
when Its business relation with the bank began, ail of its accounts had beeu 
assigned for loans made by the Bank of Commerce. By reason of the fact 
that the Bank of Commerce had Invarlably notified debtors of the bankrupt 
as soon as assignnients of book accounts were made to it, the bankrupt deemed 
it expédient to discontinue its business with the Bank of Commerce and to 
transfer the same to the bank which had established the practice of never no- 
tifying debtors of its assignors. Before entering into business with the bank- 
rupt, the bank obtained what its vice président called "excellent bank référ- 
ences" as to the financlal standing of the bankrupt, the exact nature of which 
does not appear, and also obtained a statement in wrlting from the bankrupt 
showlng its flnancial standing as of May 1, 1910, which statement was in the 
following form : 

"Assets. 

Merchandise, cost value in warehouse ? 9,513 33 

in transit to warehouse 2,157 79 

Notes or amounts due by partners None 

Outstanding accounts, not due 37,007 08 

" past due 7,898 70 

Cash in bank and on hand 2,256 40 

Spécial deposit — certiflcate deposit , 2,400 00 

Office fixtures & f urnltùre 807 ,55 

Commission due ou orders not completed 1,625 90 



S03,666 75 



'For other cases see same topic ^ § numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Inde.xes 
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"Liabilitles. 

Kotes payable for merchandlse $ 2,678 57 

Owe for merchandlse 22,663 37 

Owe to baiiks assigimieut accounts advanced 23,753 09 

Loans advanced bv warehouse 4,428 03 

Capital paid in 10,100 00 

Surplus 43 69 



$83,666 75 

"Animal sales $250,000 to «300,000 approximately. 

■"Banking reference^Comnierclal National Bank, StatesvlUe, X. 0. 
First National Bank, Do 

Mercliants' & Farniers' Bank, Do 
Girard National Bank, Pliiladelpliia, Pa. 
Fourtli Street National Bank, Do 
First National Bank, Do 

Merchants' National Bank, Do 

Corn Exchange National Bank, Do 

"The aljove statement Is a true statement of our conditions this first day of 
May, 1910. 

"[Signed] Cotton Manufacturers' Sales Co., 

"John E. Nattress, Président. 
"[Seal.] W. E. Nattress, Secty-Treas." 

This statement was glvén in August shortly before the agreement made be- 
tween the bank and the bankrupt on August 26th. The bank made no further 
investigation into the affalrs of the bankrupt eitheï at this tlme or at any 
tlme thereafter durlng the entire period of its dealings with the bankrupt ; 
nor did the bank examine the books, accounts, papers, or correspondence of 
the bankrupt. The agreement between the bank and the bankrupt is in the 
f ollowhig f orm : • 

"This agreement, made and entered into this 26th day of August, 1910, be- 
tween Cotton Manufacturers' Sales Company, party of the flrst part, and the 
First Mortgage Guaranteë & Trust Company, a corporation organized under 
the laws of the state of Peuusylvania, party of the second part : 

"Whereas, said party of the flrst part desires to obtain accommodations 
and advances in money, f rom tlme to tlme, f rom said party of the second part, 
and said party of the second part has agreed upon the terms and conditions 
hereînafter stated, to make certain accommodations and advances, 

"Now wltnesseth : That for and in considération of said promises, and for 
tlie suni of one dollar ($1.00) p'ald by said party of the first part to said pàrty 
of the second part, receipt wliereof is hereby acknowledged, as well as for 
other good and valuable considérations to it nioving, said Cotton Manufactur- 
ers' Sales Company hereby assigns and agrées to deliver tO the First Mortgage 
(Juarantee &. Trust Company ail accounts receivable by it (the sald party of 
the first part) obtalned for goods àhd merchandise sold and delivered atter 
this date (except sales for cash in hand and sales of consigned merchandlse), 
and it agrées to make spécial and spécifie asslglïment of eachand air of said 
accounts receivable, and deliver the'same to the party of the second I)art 
within three (3) days after the shipment of the merchandlse represented 
tlierein and thereby, said asslgnment to be made in such form and accom- 
isanled by such représentations, guarantiès and agreemeuts as the party of 
the second part shall prescrlbe. 

"Furthennore, the first party also agrées to deliver with said involces bllls 
of lading, rallway receipts or other sa tisfuctory, évidence of actual shipment 
of the, goods and merchandlse represented In the liiyoices, and when required 
so to do, furiiish satisfactory: évidence of the actual receipt of the merchan- 
dlse by the purchaser, and on demand It agrées to brlng and deliver to the 
))iirty of the second part, ail correspondence with the purchaser relative to 
the sale, dellvery of and payment for tlie mercliaudlse represented in said in- 
volces and accounts receivable. 

"It Is mutually and expressly agreed that the tltle and rlght of possession 
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of sald accounts receivable is to be and reinain in said second party, and it 
shall hâve tbe rigUt to collect tlie same direct trom tlie debtor, and wliutever 
tlie fli'st party does in connection vvitli tlie collection ot said accounts it agrées 
to do as the agent and représentative of tlie second party and in trust for 
said second party, and it expressly agrées to indorse and deliver to said sec- 
ond T'arty imniediately upon tlie reccipt thereof, ail cliocks, drafts, notes, 
luoneys, securities and collatéral of any and every kind which. sliall coiue to 
said fii'st party In paynient or settlement of any aceount receivable for goods 
and niercliaiidise sold froni and after this date. 

"It is niutually agreed tliat tlie party of tlie second part shall hâve acccss 
at ail times to the books, papers and correspondeiice of the party of the flrst 
part with every opportunity to keep advised concerning the business of said 
tirst party, the character of its sales, the standing of the parties to wlioiu it 
sells, and said first party agrées proniptly to furnisli the second party any in- 
formation which it niay recelve concerning the linancial standing of any pur- 
chaser and suits pending or begun agaiiist the saine, and notify immediately 
the party of the second part of any material rejection or returii of goods, 
set-off or counterclaini made by any purchaser or déduction or discount 
claii'ied by liim agaiust any of said accounts receivable or the merchaudise 
referred to therein. 

"The second party reserves the right to place the proceeds of any collection 
to the aceount of the flrst party without allowiiig crédit upou any note or ad- 
vancement niade by it to the said second party, the intention being that as the- 
accounts receivable are paid tlie second party shall hâve the right to accept 
new and substituted accounts receivable and release-the proceeds of sucli ac- 
counts, thus enabling the First Mortgage Guarantee & Trust Company to 
grant a coutinuous Une of crédit without being called upon to aceount by iu- 
dorsements or otherwlse for each and every crédit (so long as the uncol- 
lected accounts receivable afford approved security for the amount advanced). 

"The flrst party agrées to pay to the second party for its services in Investl- 
gating the crédit and flnanclal standing of the customers of the said second 
party in keeping the accounts and coUecting the accounts receivable whether 
done directly or through the ageney of the first party, an amount equal to 
one per cent, of the face value of ail accounts assigned under this agreement. 

"In considération of the foregolng assignment and other covenants, the 
First Mortgage Guarantee & Trust Company agrées to extend to the flrst 
party a crédit, with interest at the rate of six per cent. (6) per annum, equal 
to eighty per cent, of the face value of ail accounts receivable approved by 
It, the First Mortgage Guarantee & Trust Company, against debtors of the 
party of the flrst part, not to exceed the aggregate suni of 

"It is mutually agreed that in making up the estimâtes of said aggregate 
smn of $25,000, neither past-due accounts nor any accounts deemed by said 
party of the second part as undesirable, shall be consldered, although the as- 
signment of ail such accounts, whether past-due or otherwlse, shall continue 
in full force and effect until actually paid by the debtor. 

"It is mutually agreed that this contract may be canceled by the second 
party at any time without notice, and by the first party at any time by pay- 
nient of the amount of ail advances, with Interest, according to the ternis of 
the notes given in évidence thereof, and thereupon the second party agrées to 
re-assign ail unpald accounts. 

"Signed the day and date first above written. 

"Cotton Manufacturers' Sales Oo., 

"By John E. Nattress, Président, 

"W. E. Nattress, Secy. & ïreas." 

For the purpose of further security, an arrangement was made between the 
bank and the bankrupt whereby John E. Nattress, président of the bankrupt 
and its gênerai manager, was appointed by the bank to act as Its agent to 
receive moneys, checks, notes, and drafts from the debtors of the bankrupt 
and pay the moneys over and indorse the checks, notes, and drafts to the 
bank; and to secure faithful performance on the part of Mr. Nattress he was 
required to give a bond to the bank in the sum of $10,000. 

In accordance with the ternis of the above agreement, a collatéral note of 
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$15,000 was given by the bankrupt to the bank, and assigiiments of book ac- 
counts begau to be made on September 7, 1910. When tlie book accounts were 
preseuted to the bank and approved by it, 80 per cent. o£ tlie face value of 
the said accounts was delivered by the bank to the bankrupt by being credited 
to Its checking account, and whenever such assigned accounts were pald in 
full an addltlonal 20 per cent, thereof was credited to the checking account 
of the bankrupt and 80 per cent, transferred as a crédit to its loan account. 
Some tinie after August 26tli, a second collatéral note of $10,000 was deliv- 
ered by the bankrupt to the bank, and subse<juently on October 21st thls note 
and the prlor one of $15,000 were mergeU in a new note of $25,000 ; the latter 
being in the f oUowing f orm : 
"$25,000.00. Phlladelphia, October 21, 1910. 

"On demand after date we promise to pay to the order of the First Mort- 
gage Guarantee & Trust Company, with interest, at 6 per cent, per annum, 
twenty-flve thousand dollars, without défalcation, for value received; and 
hâve delivered as collatéral security, assigned accounts, and do agrée, on de- 
mand, to deposit with the holders such addltlonal security as they may from 
time to time require — and, in default thereof, this note shall instantly become 
due and payable, as though it had actually matured; and upon default of 
payment at maturity, M'hether such maturlty occurs by expiration of time or 
default in depositlng additional security as above agreed, do hereby author- 
ize and empower the holders hereof, for the purpose of liquidation of this 
note, and of ail interest and costs thereon, to sell, transfer and deliver the 
whole or any part of such security or any additions thereto, or substitute 
therefor, without any previous demand, advertisement or notice either at 
broker's board or public or private sale, at any time or times thereafter ; 
Avith the rlght on the part of such holders to become the purchaser and abso- 
lute owner thereof, free of ail trusts and claims. And it is further agreed, 
that the securlties hereby pledged, together with any that may be pledged 
hereafter, shall be applicable in llke manner to secure the payment of any 
past or of any future obligations of the undersigned held by the holders of 
this obligation ; and ail such securlties in their hands shall stahcl as one gên- 
erai continuing collatéral security for the whole of said obligations, so that 
the doficiency on any one shall be made good from the coUaterals for the 
rest; hereby remaining responslble for any deficiency in payment, and waiv- 
iug any benefit, exemption or privilège under any law now or hereafter to be 
in force. 

"Payable at 

"Due — 

"[Signed] Cotton Manufacturers' Sales Co., 

"John E. Xattress, Président." 

The assignmont of the book accounts in aecordance with the above agree- 
ment and praeiice was made as follows : The bankrupt delivered to the bank 
two copies of the involce of the book account to be assigned, one stamped 
with a form of asslgnnient to the bank, the other without any mark of assign- 
ment on it. The tornjer was retained by the bank ; the latter was mailed 
by the bank to the debtor. ïhe form of the asslgument of the Invoices was 
as follows : 

"Know ail men by thèse présents, that Cotton Manufacturers' Sales Com- 
pany, in considération of one dollar in hand paid, the receipt of which is 
hereby acknowledged, and other (good and valuable) considération bas sold, 
assigned, transferred and set over, and by thèse présents does bargain, sell, 
assign and set over unto the First Mortgage Guarantee & Trust Company, and 
its asslgns, the claim, account and demand set forth and described iu the 
within involce and statement of rlght,. title and Interest of every nature and 
klnd, includlng the rlght of stoppage in transit, of the goods and merchandlse 
covered by and described thereiu, and ail moneys due or to grow due upou 
the sale or sales therein set forth, together with the sole rlght to coUect the 
same, and hereby constitutes and appoints said the First Mortgage Guarantee 
& Trust Company its true aud lawful attorney irreyocably for it and in its 
lame and stead, but to its own use and benefit, to ^çll, assign, transfer, set 
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over, pledge, compromise or discharge tlie wliole or any part of tlie aforesaid 
claim, account and demand, togetlier witli ail eheeks and drafts, if aiiy, wliich 
inay be drawn to the order of Cotton Manufacturers' Sales Company in pay- 
aient of said account or any part thereof and for tliat purpose to do ail acts. 
and things neeessary or proper in tlie preiuises and one or more persous tO' 
substitute with like power, liereby ratifying and conflrming ail tliat its said 
attorney or its substitute or substitutes shall lawfuUy do by virtue liereof. 

"And the undersigned, and each of them, agrée that if any cUeck, draft or 
money intended as crédit upon or paynient of the account set forth on the 
reverse side hereof, shall corne to the undersigned or either of theni at any 
time, such checks, drafts and money shall be received by the undersigned as- 
the property of and in trust for the above nanied assignée and be immediately 
indorsed and delivered to it, and each of the undersigned joiutly and sev- 
erally hereby guarautees the acceptance of the within stated inerchandise by 
the consignée and the paynient in full of the within named stated account. 

"This and the previous assignment hereof is made for the purpose of ob- 
tainiug money, by loan froui the First Mortgage Guarantee & Trust Company,, 
and for said purpose Cotton ManufactJjrers' Sales Company each for himself,. 
représenta and avers that the foUowing statenients are true : 

"1. That the within invoice and account represeuts a bona fide sale, and. 
that ail of the inerchandise represented therelu as sold, was packed and. 
shipped to tlie customer as shown on said invoice. 

"2. That the amount set forth in said invoice and account is whoUy un- 
paid, and that nothing but time is waiited to flx an actual demand agalnst the: 
within named debtor, and that there exists no offset or counterclaiin thereto, 
and that no agreement bas been made with said customer under which any 
réduction or discount may be claimed except as stated therein. 

"3. That. said account has not been sold, given, transferred or assigned, or 
in any way or nianner pledged to any person, persous or institution whatso- 
ever, except the First aiortgage Guarantee & Trust Company. 

"In wltness whereof, Cotton Manufacturers' Sales Company has caused this 
assignment to be executed by its duly authorized ofHcer this 15th day of 
Noveniber, 1910. 

"[Signed] Cotton Manufacturers' Sales Company, 

"John E. Nattress, Président."' 

The copies of the invoices were accompanied by a printed forni containing: 
a list of the accounts assigned from time to time in the foUowing form : 
"To the First Mortgage Guarantee & Trust Co., Philadelphia, Fa. 

"Keferring to our contract with you dated August 26, 1910. we hereby 
tender for your acceptance additional accounts as per sehedula inelosed. 
Ulioii your acceptance thèse accounts will become subject to ail the provisions 
of said contract as if originally scheduled therein : 



Invoice No. 



Date Due 



Nanie 



Address 



Amount 



Crédit 



"We do hereby certify and déclare that the above amount is a true and cor- 
rect inventory of the accounts assigned by us this day to the First Mortgage 
Guarantee & Trust Co., for goods shipped to the above utinied tirms. 

"Dated Philadelphia, Pa. this day of ^- , 19 . 

"Cotton Manufacturers' Sales Company, 

" , Président."' 

Neither party to this agreement gave notice of any assignment of accounts. 
to the dëbtors, and it is an admltted fact that the debtors whose accounts 
with the bankrupt were unpaid at the time of the baukruptcy received no 
notice of the assignment of their accounts to the bank until after the bauk- 
ruptcy. 

On Deéember 28, 1910, the claim of the bank against the bankrupt had 
reached its maximum, to Wit, $24,941.58, and between that date and the date 
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of the bankruptcy, to wlt, January 24, 1911, the bank received from collec- 
tions tlie sum of $12,106.34, thus reduelng the amount due on advances to 
$12,835.24 at the date of the bankruptcy. 

On January 6, 1911, the Kingston Cotton Mills, having a olaim of $2,500 
against the bankrupt which the latter was unable to pay, issued a foreign 
attachmeut and served the bank as gariiishee. On January 5 and 9, 1911, 
the following accounts were delivered by the bankrupt to the banki to wit: 

No. 439— Industrial Mills $ 330 00 

440— Delaware Hosiery Mfg. Co 310 56 

441— Gem Hammock & Fly Xet Oo 1,378 41 

442— Star & Grescent Co 300 00 

443 — Zebulon Hosiery Mills 117 TO 

444— Delaware Hosiery Mills 419 29 

445— Star & Grescent Mills 3(KJ 00 

446— H. B. Newton 423 19 

447— " " 263 85 

448— Gem Hammock & Fly Net Co 1,889 83 

449— Waldensian Hos. Mills 153 67 

Total $5,886 40 

Thèse accounts were delivered for the purpose of obtainlng the usual ad- 
vance of 80 per cent., but the bank retained the accounts and refused to make 
any loau oh them on account of the pending attachment. The attachment was 
never dissolved. On January 17, 1911, the executive committee of the bank 
instructed the assistant secretary to appropriate to the loau account 100 per 
cent, of the amount collected thereafter and not to crédit any part of the 
same to the bankrupt's checking account. l'ursuant to said direction, the 
.amount collected on the following accounts was so appropriated : 

1/17/11 Wright Health Underwear Company Bill #419 $ 154 05 

1/18/11 Warde Mehan 238 35 

John Moore & Sons 116 62 

1/12/11 Robert Thoburn ,. . 440 90 

1/12/11 Robert Thoburn 93 60 

1/23/11 Gem Hammock & Fly Net Co , 1,359 04 

1/24/11 John Barrows. 2,911 97 

Bee Knitting Co 53 94 

Leolastic Co 302 48 

2/1/11 Industrial Mills 41S 24 

Lyou Hosiery Mills 153 81 

Boger & Crawford 170 50 

Delaware Hosiery Co 655 04 

2/11/11 Industrial Mills 358 50 

2/23/11 Dickey & McMaster 233 53 

Sundry Account 916 00 

The pétition in bankruptcy was flled January 24, 1911, and on the said date 
the value of the assigned, unpaid bills held by the bank was $21.194.03, and 
the advances thereon amounted to $12,835.24. Subséquent to the bankruptcy, 
this balance was changed by certain charges and crédits reducing the amount 
of advances to $11,720.87. 

ïhere is no évidence whatever to show that the bank at any time received 
any accounts from the bankrupt In substitution of accounts overdue or un- 
deslrable or pald ; nor is there any évidence of a release of any of the ac- 
counts or the proceeds of the same to the bankrupt; and I flnd that theré 
was no substitution of accounts or release of accounts or proceeds as afore- 
sald. 

In February, 1911, goods sold to the Leolastic Company of Bayonne, valued 
at $273.52, were returned to the bank and resold by it on February 23d for 
$233.53, and the proceeds of said sale were retained by the bank. Durlng the 
;same month, goods sold to the Lyon Hosiery Mills, valued at $228.25, were 
returned to the bank and resold by it to the Franklin Hosiery Mills on March 
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1, 1011, for: Ç215.38, and the proceeds of the said sale .were retained by the 
baiik. 

The foregolng fiiidlug of aets is based ou tlie testimouy taken up to the 
meeting of Deoembei' 13, 1911. After tbe testimouy was closed, arguments 
heard, and briefs. submltted, tbe attorney for tbe trustée requested me to 
graut liim a furtber bearlng to euable bim to présent addltional testimony. 
I granted this request and flxed a meeting for April 18, 1012, for this i)urpose. 
Ail of tbe testimouy taken at tbis and subséquent meetings was taken sub- 
ject to tbe gênerai objeetiôn of couusel for tlie bauk on tbe ground "tbat 
both sides bâd clused, àrgued tlie case, and submltted thelr paper books, and 
for tbat reasou be did iibt tbink It proper to reopeu It for tbe taking of addl- 
tional testiniony," and "that this îs au attempt to offer testimouy whlch could 
bave been produced before thé parties closed thelr testimouy and argued tbe 
case." Notwltbstanding tliese objections, I beard tbe testimony, beiug of the 
opinion tbat uuder the clrcumstahees of this case there was no good reason 
why the request should bave been refuscd. The asslgned accounts were and 
are in process of collection by tbe trustée in bankruptcy uuder an agreemeut 
made betweeh him and the bank, and the delay in taking tlie addltional tes- 
timony could not be prejudicial to either party. I therefore deemed it dls- 
cretionary wlth me to allow the matter to be reopened. Tbe admission of 
testimony aftèr the case is closed is dlscretlonarywlth the trial court. Lauer 
V. Yetzer, 3 Pa. Super. Ct. 461. Tbe court iiiay wàthdraw a juror because 
plaintiff does not hâve proper évidence at hand to prove his case. Elchel- 
berger v. Nicbolson, 1 Serg. & K. (Pa.) 430. If tbe court bas the right to con- 
tinue the case for such reason, it would follovv tbat it Jias tbe riglit to admit 
tbe évidence out of tbe regular order of the présentation of the saine. As 
practice before référées is not controlled by the same rigorous rules that pre- 
vail in practice before juries, it is a fortiori in the discrétion of the référée 
to admit or reject testimouy ofCered after the bearings before bim bave closed. 
The gênerai principles whlch govern the order of proof and admission or re- 
jectlon of testimony in trials before juries ought to be, and in fact are, 
greatly modilied wbere a case is lieard before a chancellor or before a mas- 
ter or a référée in bankruptcy. Advantage of the flexible nature of the pro- 
ceedings is, by common consent of the bar, constantly taken by couusel in 
the trial of cases before a référée to présent tbe case on its merits without 
any very nice regard to the rules of évidence, and I am unable to find any 
force in the argument of counsel for the bank whereby he seeks to exclude 
from my considération important, relevant testimony for the technical rea- 
sons asslgned by him. I should say that the discrétion of the référée should 
be exercised in favor of the admission of ail relevant testimony even after a 
matter is closed and argued, provided that be is satisfled that the offer is 
made In good falth and not for delay or for the purpose of unlawfully or 
unconscionably barassing the opposite party. See, also, Barnbart v. Pettlt, 
22 Pa. 135 ; McCoy v. Niblick, 221 Pa. 123, 70 Atl. 577, 30 L. K. A. (N. S.) 
355; Hastings V. Thompson, 47 Pa. Super. Ct. 424. 

From the testimouy taken oH and after Aprll 18, 1912, beiug princlpally tbat 
of tbe expert accountant and his reports flled, I find tbe following facts: 

On August 26, 1910, the bankrupt was insolvent and its llabilltles exceeded 
its assets by about $3,608.81. From August 27tb to September ,30th it is Im- 
possible to détermine from the books of the bankrupt exactly wbat its con- 
dition was, except that durlng September the bankrupt lost at least $1,069.44,. 
increasiug the excess of its llabilltles over assets to at least $4,678.25. On 
October 21st the excess of its liabilitles had increased to at least $7,370.38. 
Durlng the period following October 22d, the bankrupt contracted tbe greater 
part of tbe llabilltles whlch are now prpven against its estate in bankruptcy, 
to wlt, the sum of $20,788.48, whiclj created the greater part of the accounts 
whlch were asslgned to tbe bank, to wlt, $16,221.84. 

ïhe excess of liablllties over assets contlnued to increase. On Xoveinbor 
30, 1910, it was $10,900.59 ; on December 31, 1010, It was $16,749.50 ; on Jan- 
uary 5, 1911, it was $17,.555.48 ; on January 9, 1911, it was $17.988.28; on 
.Tanuary 24, 1911, it was $21,027.49. 

I find that this condition of . insolveucy of the bankrupt on August 26, 1010, 
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and at ail times thereafter up to the date of tlie baiikruptcj-, appears by its 
books of account, whicli were in the possession and under the control of its 
Iiresldeut and gênerai manager, John E. Nattress. 

I flnd that John E. Xattress, président and gênerai manager of the bank- 
rupt, as well as agent of the bank, is legally chargeable with knowledge of 
the Insolvency of the bankrupt from and after August 26, 1910. 

He Is presumed to know, as he ought to hâve kuown, the insolvent condi- 
tion of his own conipany, since he was virtually the whole Company himself 
and offieially its président and gênerai manager. In re Houghton Web Co. 
(D. 0.) 26 Am. Bankr. Rep. 202, 185 Fed. 213. Although there is no testimouy 
to the effect that he did in fact know that his compauy was insolvent, he 
cannot be presumed to be ignorant of that which it was not merely his duty 
to know, but of that of which from the very nature of thlngs he could not 
hâve been ignorant. Even if he had positively testified that he believed his 
Company to be solveut, I should hâve found against him from the évidence 
of his own records. 

1 flnd that the bank Is legally chargeable with knowledge of the insolvency 
of the bankrupt from and after August 26, 1910, for three reasons : 

First, liecause the information obtained by it at the time of the exécution 
of the agreemeiit was such as to put it on notice and require it to make dili- 
gent inquiry. Had it done so, it would hâve ascertained what was then a 
fact, namely, that the bankrupt was insolvent. The facts which raise the 
duty of inquiry are clear enough. The bankrupt was taking away its busi- 
ness from the Bank of Commerce because this bank notified the debtors whose 
accounts had been assigned, and transferred its business to the bank because 
it did not give such notice. This fact alone is suspicions and suggests an un- 
healthy condition of the affairs of the bankrupt indicated by its désire ta 
work under cover. Furthermore, the statement in writing and the contem- 
poraneous oral statements of Nattress show that ail accounts then owned by 
the bankrupt had been assigned for loans to the Bank of Commerce. The 
statement also showed that the bankrupt had merchandise in warehouses 
amounting to $9,513.33 subject to warehouse claims of .$4,428.03, leaving an 
equity of only $5,085.30, which together with the merchandise in transit, 
amounting to $2,157.79, made a total of unlncumbered merchandise of $7,- 
243.09, against which the bankrupt owed for merchandise $25,341.94. The 
statement further shows that of the outstanding accounts which had been as- 
signed to t*3 Bank of Commerce nearly 20 per cent, were past due. Surely 
such a statement cannot be taken to dénote anything but a state of financial 
ill health bordering on paralysis, and a bank, with its facilities for inquir- 
ing and expert knowledge at its command, cannot be heard to say that it con- 
sidered this statement satisfactory, and, to use the words of its vice prési- 
dent, "fltie most satisfactory, the most orderly account we ever had in every 
respect." The vice président said that he had made inquiry concerning the 
financial condition of the bankrupt and had recelved excellent bank référ- 
ences concerning it. In view of the statement in writing which was furnislied 
to the bank, ail hearsay "références" are. in my opinion, valueless, no matter 
by whom given, and it was sheer folly for the bank to accept them and act 
upon them. The statement which was furnished to it pointed toward in- 
solvency, and, indeed, as I hâve found, insolvency actually existed at the 
time when the statement was given. It was the fault of the bank that it 
did not discover this fact, for the évidence was at hand and, indeed, in its 
very possession. The inquiry made by the bank from the président of the 
bankrupt corporation was not sufflcient. 

In the language of the court in the case of McGirr v. Humphreys Grocery 
Co. (D. 0.) 26 Am. Bankr. Rep. 518, 192 Fed. 55, we may use judicial no- 
tice of business custonis and methods as criteria for valuing facts as imposlng 
the duty of inquiry. When once the duty of inquiry occurred, it was not met, 
under the circumstanees of this case, by merely asking the président of the 
bankrupt corporation for information, nor by relying upon the so-called banU 
références in the face of the information disclosed by the stiitement In writ- 
ing which was furnished to the bank. The fact that the bankrupt transferred 
its account from the one bank to the otlier on account of its fear about its 
crédit should hâve put the bank on inquiry as to the real financial condition 
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of the bankrupt. The bank apparently negleeted to Investigate béeause it 
was intent merely on its security and isatlsfled to take the sauie for the pur- 
l)ose of doiiig business vvlth the bankrupt. I cannot reach any other conclu- 
sion than tliat the bank remalned purposely ignorant and blind of the clrcuni- 
stances of the bankrupt, and that therefore it must be held to hâve had rea- 
son to lielieve that the légal effeet of taking the asslgnuients was not to give 
it security but a préférence, except In so far as the assignmeats were made 
in good faith and for a présent considération. In re Colïey, 19 Am. Bankr. 
Kep. 148. In Tilt v. Citizens' Trust Co. (D. C.) 27 Ain. Bankr. Eep. 320, 191 
Fed. 441, the court sald: "When a person accepts froni its debtor, as tlie 
président of this trust company accepted, an asslgnment of a book account for 
but a single dollar, as collatéral security to the debtor's promissory note, and 
tliis after a multitude of like accounts, but of large aniounts, had already 
been transferred as security for the payment of several other notes of tlie 
sanie debtor, who was known to be hard pressed, it must inevitably occur to 
him that the debtor's assets are practically exhausted. The Inquiry, if such 
it can be called, made in behalf of the trust company, was not, under the cir- 
cumstances, reasonably careful or Suffleient." 

The second reasou for flnding that the bank had knowledge of the bank- 
rupt's insolvency is that the books and records of the bankrupt were, by the 
agreement of August 26, 1910, placed absolutely under tlie coutrol of the bank, 
and a proper examination of them by the bank or by any person duly qualifled 
and acting in its behalf would hâve dlsclosed tlie fact of insolvency. The 
books of the bankrupt were, of course, évidence on tlie question of insolvency 
withiu four months of the date of the flling of the pétition. "They are not 
conclusive upou this subject, for they niay be incomplète, incorrect, or fraud- 
ulent, but ordlnarily they are Important évidence and entltled to muoh 
vvelght." In re Docker-Foster Oo. (D. 0.) 10 Am. Bankr. Rep. 584,' 123 Fed. 
190. This is the law as to the value of books in évidence when tlie insolvency 
of tlie bankrupt is to be proven ; a fortiori when such insolvency is to be es- 
tabllshed not in a légal forum but only in the judgmeiït of the person making 
the inquiry, a prudent bank should require less persuasive évidence of the in- 
.solvency of a prospective debtor than W-ouJd be necessary to convict the debtor 
in a court of law. If the bank could not hâve had the books or an expert to 
examine them, it would not hâve been chargeable with knowledge of their 
condition because the intimate, inaccessible information contained in the 
books cannot bind the creditor;; but where the books are in its possession 
or under its control and open to its inspection, and where they will yield the 
information to a reasonable inquiry, the bank must be held to hâve the 
knowledge which it could tlius hâve acquired. In re Wolf Co. (D. C.) 21 Am. 
Bankr. Kep. 73. 164 Fed. 449, afflrmed in Sharpe v. Allender, 22 Am. Bankr. 
Rep. 431, 170 Fed. 589, 96 C. C. A. 104. The bank had absolute control of 
the books, but never opened them or had any oue look into them lu its be- 
half. 

The third reason for Imputing knowledge of the bankrupt's insolvency to 
the bank is that the président and gênerai manager of the bankrupt was 
specially appointed as the lawful agent of the bank for certain duties, in the 
regular performance of which he obtained a knowledge by presumption of 
law of the insolvency of hls corporation by which knowledge his principal, 
the bank, was bound. See Bankruptcy Act, § 60b ; Babbitt v. Kelley, 96 Mo. 
App. 529, 70 S. W. 384, 9 Am. Bankr. Rep. 335. In re Nassau (D. C.) 15 Am. 
Bankr. Eep. 793, 140 Fed. 912, is a case interesting both on the point of the 
liability of the principal for knowledge of its agent and of the duty of in- 
quiry iniposed. In this case the agent of the creditor, Immediately upon tak- 
ing certain mortgages as security for past indebtedness and before the mort- 
gages were recorded, was warned by the debtor's counsel that In case of bank- 
ruptcy the mortgages would give the creditor no priority. "He asks the debtor 
whether he Intends or expects to go into bankruptcy and Is answered, 'No, 
not so far as I am concerned.' He makes no furtlier inquiries, records the 
mortgages In such order of priority as will effectuate his client's Intention to 
make one of them an ultimate gift to the debtor, makes no examination of the 
property, and, when the searches show an assessment of less than one-half 
the value of the real estate stated to hlm by the debtor, contents himself by 
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an Inqulry of the debtor as to Its correctness. The Inference Is Irrésistible 
that he judged It better to make no fuïther inqulry. Had he made thls in- 
qulry, he would, as an experienced man of business, bave ascertained the 
faets rehearsed in this opinion, and must bave corne to the conclusion that 
Nassau was insolvent, and that thèse mortgages constltuted a préférence ov^r 
other creditors." 

The next question to be determined Is the efCect of the agreement of August 
26, 1910. The purpose of this agreement, according to its terms, was to pro- 
vide for future loans from the bank to the bankrupt upon assignment by the 
bankrupt to the bank of future accounts receivable. The security for the 
loans to be made was not transferred by the agreernent of August 2eth, but 
the bankrupt thereby dld agi-ee that thereafter it would make a spécial and 
spécifie assignment of each and ail accornts receivable and deliver them to 
the bank. It is true that the words in the agreement are that the bankrupt 
"hereby assigns and agrées to déliver" to the bank ail accounts receivable by 
It, but, In f act, no accounts receivable were asslgned and delivered at the time 
of the exécution of this agreement and not until aBout two weeks thereafter. 
No considération whatever passed from the bank to the bankrupt for the exé- 
cution of the agreement of August 26th; the bank made no loans, gave no 
crédit, or assumed no liability upon the faith of thls agreement. The bank 
sought by this agreement to obtain absolute control of ail of the book accounts 
of the bankrupt, and it reserved the right to make loans on only siich of. 
thèse accounts as it approved, but sought to bold ail accounts asslgned, 
vvhether approved or not, as security for any advances made by it to the crédit 
of the bankrupt Upon accounts approved by it the bank agreed to give a 
crédit of a sum equal to 80 per cent, of such accounts. 

It is doubtful, even where there is no insolvency at the time of the éxecu- 
tion of the agreement (as stated In the case of First National Bank of Pitts- 
burgh V. Guarantee Tîtle & Trust Co;, 24 Am. Bankr. Éep. 330, 178 Ped. 187, 
101 C. C. A. 507), whether "under thé law of the state of Pennsylvanla an as- 
signment of ail of the assignor's future book accounts, without limit as to 
time, as security for présent and future indebtedness to the assignée, without 
limit as to amount, may be enforced in equity against the creditors of the as- 
signor, or against the assignor's trustée in bankruptcy." The effect of such 
an agreement would be to enaole the assignée to be the secret owner of ail 
of the intan^ble assets of his assigner with the right to appropriate them ai 
bis pleasure and with concealment from other creditors of the assigner of the 
real status with référence to thelr ownership. The rule of law laid down in 
the case of Clow v. Woods, 5 Serg. & R. (Pa.) 275, 9 Am. Dec. 346, and cases 
following it, Inhlbltlng the attempt to separate title and possession of tangible 
property, has not been reeognized in cases of Intangible property because of 
the différence in the évidence of possession between thèse two classes of prop- 
erty. But If the opinion of the mercantile world be consldered a falr test of 
the propriety of such secret assignments of ail book accounts and the analogy 
of Bulk Sales Laws be Invoked, it would seem that such agreements should 
be declared to be illégal, and If, as Is argued on behalf of the bank, loans on 
such agreements are a gênerai custom among flnanclal institutions, I unhesi- 
tatingly say this Is a bad custom, one contrary to good policy and business 
ethics, and one that should be suppressed. If a merchant asking for crédit 
should advlse his prospective créditer that he had asslgned ail of hIs book ac- 
counts, it would require some unusual condition or some pecullarly Intimate 
relation between the parties to Induce the prospective créditer to grant the 
crédit. In the case at bar one créditer of the bankrupt testified that it was 
the policy of his flrm not to sell merehandise to persons who are engaged In 
the business of asslgning their accounts for advances of money, and that if 
he had had such knowledge of the practlce of the bankrupt he would not bave 
sold it any goods. I belleve that thls expression of opinion falrly représenta 
the attitude of the business world toward such contracts, and a practlce that 
Is thus condemned should be declared unlawful. If thls Is a Sound argument 
against actual transfers of ail book accounts of a business concern, then It 
appUes wltti equal force to an agreement to transfer ail such book accounts. 
The strong language of the court in the matter of Great Western Manufactur- 
Ing Co.. 18 Am. Bankr. Rep. 259, 152 Fed. 123, 81 a C. A. 341, points eut the 
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dangers to honest business enterprisç pf preferential transfer-s such as were 
considered in that case aiid may be 'applied witli equal force to tlie case at 
bar. 

But, apart from this consideratlori of the matter, I am of tlie opinion that 
thë. agreement of August 26, 1910; .does ndt liave tlie force find etïect wliicli 
tlie' bank clalms for it. It pur'ports to be an assigunient in prieseuti of ac- 
counts to corne into existence and be, delivered, to the assignée in futuro and 
can only be enforced upou tlie doctrine of équitable assignnient or équitable 
lien created uuder it. As to tliis I sliall liave more to say hereafter. 

The agreemeut was niade at a time wben the baiikrupt was insolvent and 
known to be so by the bank' There was no considération wliatever for tbe 
agreement of August 26, 1910. Not a dollar of mouey or crédit was given by 
the bank to tlie baukrupt under, this agreement uutil the book accounts re- 
ferred to in it were actually assigued, and the value of the book accounts 
always largely exceeded the amount of the crédit or loan made upon them. 
The parties, by their practice uuder this agreement, interpreted it to be 
nierely an agreenient defining the terms uuder which they were to do business 
tliereafter. It set forth in substance the conditions under which the bank 
would in the future uiake Its advances or give crédits to the baukrupt. Had 
thèse conditions not been fulflUed, that is to say, had accounts properly ap- 
proved by the bank never been assigued and delivered to it, and had the otlier 
conditions set forth in the agreenient not been complied with by the bauk- 
rupt, no loans would ever hâve been made by the bank, and the agreenient 
of August 26th would liave been niere waste paper. The argument, there- 
fore, that this agreement of August 26th is to be sustained upon équitable 
doctrine, falls. An équitable lien is created wlien the créditer actually gives 
a crédit, pays money, or indorses a note ; in other words, gives value and is 
sought to be secured by accounts to come into existence in the future. The 
équitable right is based on the fact that the creditor bas actually parted with 
property upon the faith of a promise to secure him. 

This was the case in L'nion Trust Co, v. Bulkeley, IS Am. Bankr. Rep. 35, 
150 Fed. 510, 80 0. 0. A. 328, where the creditor became indorser for the 
baukrupt and was secured by an appropriation of accounts receival)le as they 
accrued by way of pledge or security until the time for the liankruptcy. lu 
that case the court said : "The interest conveyed by. an assignnient to se- 
cure the assignée against liability as an indorser was çonimensurate in de- 
gree and duration with the liability it secured," Hamlin v. Kuropean Co., 72 
Me. 83. The transaction had ail the éléments of an e<iuitable assignnient of 
that kind of property as effectually as if it were created by mortgage. al- 
though not evidenced by writlng (Merchauts' Nat. Banli v. Gregg, 107 Mlch. 
148, 64 N. W. 1052,; McDonald v. Daskani, 8 Am. Bankr. Rep. 543, 116 Fed. 
276, 53 C. C. A. 554), and meets ail the requirements to its valldity as an as- 
signnient declared in ,Wright v. Ellison, 1 Wall. 16-22, 17 L. Ed. 555, wliere 
It is said "It is indispensable to a lien thus created tUat there sliouJd be a dis- 
tinct appropriation of the fuiid by the debtor, and an agreement tliat the 
creditor should be paid out of it." It is not material that some of the ac- 
counts had not yet accrued. A court of equity would enforce, the assigument 
according to its intent. 

"Tlie lutentiou of the parties will be enforced in equity. Fourth St. Bank 
V. Yardiey, 165 L'. S. 635, 17 Sup. Ct. 439, 41 L. Ed. Sôô. It is no objection 
in, a court of equity to the valldity of tlie assigunient that nianual posses- 
sion of the accounts was not, giveu. There is no way by which an opeu, ac- 
count can be pliysically delivered. Preston Xat. Bank v. Geo. T.' Smith Co., 
84 Mich. 3S5-387, 47 N. W. 502; Spring v So. Carotoa Ins. Co., 8 Wheat. 
268, 5 L. Kd. 614; McDonald v. Daskam, 8 Am. Bauki Rep. 543, 116 Fed. 
280 [53 C. C. A. 5541. The agreement of the parties transferred to petitiouer 
the équitable title thereti, That eft'ect inheres lu, the tenu 'équitable assigu- 
ment' — an assignnient <>' that mucli of the doht which. a court of equity wiil 
reéognlze and a. court: of law wlll not," ■ First Kat. l'Bink v. Coates (C. C.) 8' 
Fed. 540-^542; Holmes v. Evans, 129 N. Y. 140, 29 t E. 233; 2 Am. & Eng. 
Ene.y. Law (2d Ed.) 1010, title "Assignments." 

,''The contention that tbe agreement of .Tanuary 3, 19p3, was purely execu- 
tory— an agi'eemeut tp assigu- thç accounts lu futuro — not a présent executed 
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transfer thereof even by paroi, is negatived by the testiinony of botli peti- 
tioner aud the bankrupt. The latter states in terms: 'He (petitioner) asked 
me what I would give him for securlty. I told him I would assigu those ae- 
counts, and before we flnished the conversation he asl^ed me if I had assigned 
tliose accounts to him, and I said, "Yes." ' The petitioner's testimony is 
equally explicit to the same efCect, as htis been shown. The facts epitoiuized 
are that the banlvrupt assured petitioner that, if lie would indorse bankrupt's 
uegotiable paper to the amount of $15,000, he would assign his book accounts 
to secure the Indorser's liability, and then and there assigned theni to peti- 
tioner by paroi for that purpose. The petitioner on the faith of that assur- 
ance and the contemporaneous assignment of that securlty indorsed Macau- 
ley's paper to the amount of $15,000. The proceeds of thèse indorsements 
went into the bankrupt's business, and his creditors hâve had the beueât of 
them. It Is conceded that the value of the assigned accounts is less than pe- 
titioner's liability as Indorser. 

"It is contended by the appellant that the contract of assignment was a 
contract to assign, and so was an unperformed agreement when the bank- 
ruptcy proceedings were taken, which was converted into a claim for dam- 
ages for breach of contract merely, by the opération of the Bankruptcy Act. 
But there is no ground for this contention. If any contract was made, it was 
one which became of its own force operative as a lien. It is true that the 
subject to be affected by it was to be thereafter acquired; but when acquired 
it would become subject to the lien without any new or furtber agreement. 
This is something quite différent from an executory contract. The same doc- 
trine has been applied to assignments of book accounts to be thereafter earned 
by the assigner. Tailby v. Officiai Receiver, Ij. R. 13 App. Cas. 523." 

In the case at bar there is, as has been pointed out, no equity in favor of 
the bank, for it gave nothing in considération of the agreement of August 
26th, and its status difCers herein and in the fact that the agreement was 
merely executory from the status of the assignée in the Bulkeley Case. 

In the case of Godwln v. Bank, 22 Am. Baukr. Rep. 703, 145 N. C. 320, 59 
S. E. 154, 47 L. R. A. (N. S.) 935, the bankrupt before the beginning of the 
four months' period verbally agreed with the bank to transfer certain bonds 
amoiinling to $4,300, if the bank would lend the bankrupt $20,000. The bank 
actually made the loan as agreed upon, and thereafter, within the four 
months' period, the bankrupt, in performance of his verbal agreement, ex- 
ecuted a written assignment of the bonds. The jury found by spécial verdict 
that the bankrupt "verbally agreed to transfer" the bonds, and the court 
said that while this language mlght be construed as constituting an executory 
agreement, under the facts of the case, a présent équitable assigmnent more 
than four months prior to the bankruptcy was thereby created, and the words 
"agreed to transfer" clearly referred to an agreement to "deliver" the bonds 
whenever the same came to hand. The court cites with approval from Walker 
V. Brown, 165 IJ. S. 655, 17 Sup. Ct. 453, 41 L. Ed. 805, as foUows : "Every 
express executory agreement in writing, whereby the coutracting party suf- 
hcieiitly indicates an intention to make some particular property, real or Per- 
sonal, or tuud, thereiu described or identifled, a securlty for a debt or other 
obligation, or whereby the party promises to convey or assign or transfer the 
property as securlty, créâtes au e(]uitable lien upon the property so indicated, 
which is enforceable against the property in the hauds not only of the original 
contractor, but of his heirs, administrators, executors, voluutary assignées 
and purchasers, or incumbrancers with notice. By the contract of December, 
1903, when thèse bonds came into his possession and control, E. F. Young 
had no right to deal with them, except to deliver them to the défendant bank 
as required by its ternis. On the équitable principle which considers that 
donc which the parties are under a binding agreement to do, said Young had 
no right to make any other disposition of this spécifie property. This is the 
principal test by which an équitable assignment may be distinguished from 
an executory agreement to assign, and a case is jw-esented where the claim- 
ant has a right to the spécifie property against the bankrupt himself, and 
where, in the absence of some interfering state régulation or of some adverse 
209 F.— 41 
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provision of the bankruptcy law itself, the defendant's right Is enforceable 
against the trustée. It is this création of a présent interest in the bonds 
themselves, amounting to an etiuitable assignnieut thereof, whieh differentiates 
the présent case from many of those clted, and relied upon by the plaintifEs' 
trustées. Sonie of thèse were cases where from the very gênerai terms of 
the agreement no right in any spécifie property was acquired at ail. In oth- 
ers, from the nature of the interest or by reason of some Interferlng principle 
of positive law or public policy no right in any spécifie property was created, 
except within the period when it was avoided by express provisions of the 
bankruptcy law itself. Thus in Sheridan'a Case (D. C.) 3 Am. Bankr. Kep. 
554, 98 Fed. 406, there was an executory agreement to iiledge property made 
prlor to the four months, and the property was actually delivered within such 
period. By the very nature of a pledge no interest passes until delivery, and 
tlils was on that ground avoided as a prohibited préférence." 

In the case at bar the bank gave no considération for the agreement of Au- 
gust 26th ; there was no debt or obligation iu existence for which security 
could or should be given, and there was no security in existence which could 
then hâve been transferred for a loan to be made thereafter. Applyiug the 
test suggested in the last-cited case, when the bankrupt created the bock ac- 
counts it had a perfect right to dispose of them except in so far as they were 
needed to be substituted for aecounts already asslgned which were found to 
be Insufliclent. The bank could not bave compelled the bankrupt by decree of 
spécifie performance either to croate accounts for its benefit or to assign to it 
accounts coining Into existence upon which It had made no advances. The 
agreement of August 26th therefore was not one creating an équitable asslgn- 
ment, but was merely an executory agreement to assign accounts. 

Nor does the agreement fall under the rule laid down in the case of Furth 
V. Stahl, 205 Pa. 439, 55 Atl. 29, that "a pledge or payment for a considération 
given iu the présent or to be given in the future, whether in money or goods 
or services, is not a préférence." There was no pledge given to the bank 
for a présent considération or for a considération to be given in the future ; 
in fact, there was no pledge given at ail by the agreement of August 20th ; 
there was merely a promise to give a pledge iu the future for a considération 
to be given in the future. 

I call attention to the case of In re Sayed (D. C.) 26 Am. Bankr. Rep. 444, 
185 Fed. 962. In this case money was actually loaned at the time of the as- 
slgnment of the security, and there was an indeflnite agreement to make fur- 
ther loans on the same security, and such further loans were in fact from 
time to time made; the assigner belng solvent during ail this time. The 
court in that case held that ail advances made by the bank were made on the 
strength of the secui'ity which it had already received in contemplation of 
such advances, and that each of thèse advances was in substantial efCect a 
loan in exchange for présent security. Each time by vlrtue ôf the transac- 
tion the bank contemporaneously received an addltional interest in the se- 
curity. The mère statement of the substance of this case sufflciently dis- 
tinguishes it from the case at bar without requiring further comment. 

I am of the opinion that the agreement of August 26th, for the reasons 
above stated, was invalld as against the trustée in bankruptcy except in so 
far as the bank In its subséquent dealings with the bankrupt within the 
period of four months before the bankruptcy was a purchaser in good faith 
and for a présent, fair considération. The assignments of accounts which 
were actually made before the beglnning of the four months' period, to wit, 
the four assignments made between September 7 and September 24, 1910, are 
not affected by the subséquent bankruptcy, and the right of the assignée to 
hold the accounts thus assigned must be sustalned, not, however, by virtue 
of the agreement of August 26th, but by reason of the fact that, at the time 
when thèse four assignments were respectively made, the period of four 
months before the bankruptcy had not yet comnienced, and, although the 
bankrupt was insolvent at that time, the clauses of the bankruptcy law re- 
lating to preferentlal transfers can hâve no application. 

Counsel for the bank argues, however, that the agreement of August 26th 
ought to be sustalned ; that it and the collatéral notes subsequently executed 
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and tlie actual assignment of book accounts subsequently made ail eonstituted 
one transaction ; and that they ail refer back for their force and efïect to 
the date of thls agreenient, wMch having been made more than four montlis 
before the bankruptcy, saves ail of the subséquent dealings of the parties 
from the effect of the bankruptcy. Couusel relied especially upon the case of 
Young V. Upson (C. C.) 115 Fed. 192, 8 Am. Bankr. Eep. 377, and In re 
Schwab-Kepner Co., decided by Eeferee Adams of Newark and approved by 
Judge Cross in the District Court of New Jersey. In Young v. Upson the 
part of the opinion of the court relied on is as foUows : "Since the argument 
of this case, counsel request that I pass upon the question of a method of 
application of the collatéral. I think that the varions sums advanced must 
be taken as a continuons transaction. The proofs justify that conclusion. 
The président of the Company informed complainant, at the tinie arrange- 
ments for the loan were perfected, that the company needed from $20,000 to 
$30,000, 'not ail at once, but as the business needs required.' For this reasou 
I am of the opinion that the claims paid must flrst be applied to the payment 
of the note for vvhich they stand collatéral. Any excess may then be geu- 
erally applied on the indebtedness, including expenses incurred by complain- 
ant for collecting accounts after failure of the company." 

The facts in the case of Young v. Upson, as they appear in other parts of 
the opinion of the court, are as follows : "The corporation was adjudicated 
bankrupt in involuntary proceedings instltuted by creditors on Jauuary 11, 
1900. The undisputed proofs show that in the autumn of 1889 the New York 
(!hina, Glass & Toy Company (which will hereafter, for convenlence, be re- 
ferred to as the 'company'), being unable to borrow from banks the necessary 
amount of money to prépare for its fall trade on account of a false report 
printed in a newspaper as to its financial condition, applied to the complain- 
ant, brother of the président of the company, for loans and advances to 
meet its merchandise account and current expenses during the fall months. 
The nature of the company's business was such that the principal portion 
of its sales was made In the fall and early winter, and payments upon such 
sales were made In most instances after the holiday season. The stringency 
of its finances produeed by the refusai of the banks to accept Its collatéral 
resulted in the board of directors of the company authorizing its président 
to borrow money of the complainant and to secure repayment by assiguments 
of bills receivable as collatéral security. The company was then to collect 
the asslgned accounts as agent for the lender, and wlthout expense to him. 
Subsequently, at différent times between September 16 and December 18, 
1899, complainant loaned and advanced to the company varlous sums, to se- 
cure which he exaeted and received demand notes for each amount loaned, 
together with assignments in writiug of bills receivable as collatéral security. 
Appended to each note was a list of claims or accounts assigned. The amounts 
varied from $1,000 to $3,000 and aggregated $53,700. The collatéral is esti- 
mated to hâve been 25 per cent, in excess of the loan. It further appears 
from the évidence that as soon as each account was assigned it was trans- 
ferred on the ledger of the company to an account designated 'Security Ac- 
count.' That was done to distingulsh such accounts on the company's books 
from accounts not assigned. ' As soon as an assigned account was coUected, 
the proceeds were paid to complainant to apply on the loan. Extensions of 
time of payment and renewals were referred to complainant for his approval 
or disapproval. The transaction Is admitted to be free from actual fraud 
or deceit. It was not seriously contended on the hearing that a préférence 
was created by the act of transfer. A préférence, within the scope of the 
Bankruptcy Act, is created when it shall be given within four months of 
flling pétition, and when the person receiving it has reasonable cause to be- 
lieve it was intended to give a préférence. We hâve no such claim hère. 
The security was given for a présent considération, and therefore no fraud 
on creditors, under the Bankruptcy Act. * * * It does not appear that 
either the company or the complainant at the time the loans were made had 
any knowledge of the company's insolvency." 

It does not appear from this opinion that the complainant had either pos- 
session or control of the books of the bankrupt as in the case at bar, and 
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therefore wns not chargeable with knowledge of what an examinatioii of the 
books wonUl hâve disclosed. 

It would appear from the facts set forth In the opinion of the court that 
there was a présent considération actually given for tlie securltles which were 
subsequently trausferred, and that neither the bankrupt uor the créditer had 
any lînowledge of tlie bankrupt's insolvency. To liold tliat tlie décision in 
Young V. Upson, under the facts as they appear in that case, governs the 
case at bar, would be to extend the princlple of Immunity from the charge of 
preferentîal transfer far beyoïid the intent of the bankruptcy law and of the 
décisions under it. See Tilt v. the Trust Co., supra. In the case of the 
.Sch\'\ab-Kepner Co. to which I am referred, there are at least two important 
différences of fact from the case at bar. The référée in the Schwab-Kepner 
Case found that at the time of the making of the agreement the bankrupt was 
not insolvent ; that the assignée of tlie accounts had no reason to believe that 
the bankrupt was insolvent; and that the loans made to the bankrupt were 
continually increasing, while the security was decreasing, the resuit of wliich 
was that the dealings between the bankrupt and its as.signee resulted In in- 
creasing the estate of the bankrupt, hence were for the benefit of the cred- 
itors. In the case at bar I hâve found that the bankrupt was Insolvent at 
the time of the exécution of the agreement of Augnst 26th and at ail tlmes 
thereafter; that the bank had légal knowiedge of the fact, and that the se- 
curity was continually increasing by the advance of fresh accounts trans- 
ferred to the bank, while the loans never equaled the amount of the security, 
and that the estate was not benefited by the transaction, since its assets 
were not increased thereby. The référée in the Schwab-Kepner Case says: 
"Ail of the assignments of accounts made within the four months' period 
were made under the agreement of May 16, 1910; the advances were con- 
tinuous transactions (Young v. Upson [0. C] 115 Fed. 192, 8 Am. Bankr. 
Rep. 377), and the agreement operated as an équitable assignment not only 
of the accounts then in esse, but of those to grow due, which latter passed 
to the petitioner as they ripened into being by force of the original agree- 
ment and not because of a later assignment (Field v. Mayer, 6 K. Y. 179, 57 
Am. Dec. 4.35; Devlin v. Mayor, 63 N. Y. 8, at page 15; Union Trust Co. v. 
Bulkeley, 150 Fed. 510, 80 C. C. A. 328, 18 Am. Bankr. Eep. 35; Jaqulth v. 
Alden, 189 U. S. 78, 23 Sup. Ct. 649, 47 L. Ed. 717, 9 Am. Bankr. Rep. 776." 
In so far as the case of Young v. Upson is cited as authority, I refer to 
what was said hereinbefore with référence to that case. As to the view of 
the référée that the agreement operated as an équitable assignment not only 
of the accounts in esse but of those to grow due by virtue of the force of the 
original agreement, I am of the opinion that the doctrine of équitable as- 
signment has no application in the case at bar for the reasons above men- 
tioned, and for the further reason that one of the essentlal features of con- 
tracts enforceable in equity, to wit, mutuality, is lacking in the contract un- 
der considération, under the terms of whicli the bank could apparently insist 
upon having ail of the bankrupt's book accounts and the bankrupt could in- 
sist on nothing, for the question as to whether he should hâve a loan depend- 
ed, not on the contract, but ou the good will and pleasure of the bank, He 
had no enforceable quld pro quo. 

It furthermore appears that the conduct of the parties under the agree- 
ment of August 26, 1910, shows tliat it \^'as merely executory in its nature. 
Xo uioney passed directly under it, no loan was made under it until the ac- 
counts were actually transferred, the bankrupt asked for no crédit on tlie 
falth of it without at the same tlnie dellvering accounts for assignment. A 
coity of tliis agreement was accepted by the baidî, was signed by the bank- 
rupt, but unsigned by the bank. This was explained by the vice président 
of the bank by the fact that it was an oversight in putting it away in the 
vault. It may as readily be explained by the fact that the bank, having 
obtained the bankrupt's signature to this agreement which set forth the 
terms of their subso(iuent dealings, really did not hâve to sign it, because 
the signature of the bank conveyed n(] rights to the bankrupt which it would 
not hâve had even without auy agreement. It was, of course, understood 
by the offlcers of the bank that no business could be done with the bank- 
rupt unless accounts were produced for assignment and approved. Kobody 
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paid any attention to tlie agreement of Ausust 26th which waiijocked away 
In the vaults of tlie bank and not producod until this Issue was raised. Dur- 
ing tlie course of the examination, I asked the assistant secretary of the 
bank, wlio had spécial charge of this transaction, the following ([uestion : 

"Q. I would like to ask you a question in référence to the printed matter 
on the baek of thèse slips. There is a clause hère, Mr. Oglesby, that begins, 
'This and the previous assignment hereof is made,' etc. Was there any pre- 
vious assignment made of this account? A. No." 

Counsel for the bank subsequently recalled Mr. Oglesby for the purpose 
of having him vvltlidraw this answer, and askert him the following question: 
•'Q. Mr. Oglesby, the référée in this case asked you a question wliich is 
set forth on page 66 of the testimony, in which he asived you the following 
(luestion: 'I would like to ask you a question in référence to the printed 
matter on the baek of thèse slips. There is a clause hère, Mr. Oglesby, that 
begins, "This and the previous assignment hereof is made," etc. AVas tliere 
any previous assignment made of this account?' And your an.swer was, 'No." 
The paper which the référée refcrred to, Air. Oglesby, was the agreement 
of August 26, 1910. Were you familiar with that paper at ail? A. Never 
saw it. 

"Q. So you don't know whether there was another assignment or not? A. 
No. 

"Q. So, therefore, when you made that answer, you testified as to what 
you knew of? A. As to what I knew and seen. 

"Q. But you don't know anything about the other assignment? A. No." 

It seems therefore that very little weight was placed on the agreement 
of August 26th, sinCe the assistant secretary of the bank who had spécial 
charge of tliese loans knew nothing about it. 

The purpose of the agreement of August 26th might hâve been to attempt 
to do tlie very thing which the bank is now attempting to do, namely, to pro- 
tect subséquent transactions from the effect of the bankruptcy law. I do not 
say that this was the deliberate intention of the bank in this case, but it can 
readlly be seen how such agreements might be used by unscrupulous pros- 
pective bankrupts and their no more scrupulous friends to defeat the bank- 
ruptcy law, and in this connection a portion of the opinion of the court in 
Re Great Western Mfg. Co., 18 Am. Bankr. Rep. 259, 152 Fed. 123, 81 C. 
C. A. 341, is not without importance: "An agreement to mortgage or traus- 
fer is not a mortgage or transfer. The title remains in the owner unincum- 
bered by the mortgage until the mortgage or transfer is effected. Wlien the 
agreement is made before, and the mortgage or transfer within, the four 
mouths, the title stands unincumbered by the latter at the commencement of 
the four months, and the proceeds of that title are pledged under the bank- 
ruptcy law for the benefit of ail the creditors pro rata. Any subséquent mort- 
gage or transfer withdraws that title or a portion of Its value from thèse 
creditors, and a .iust and fair interprétation and exécution of the act demands 
that such a mortgage or transfer should be adjudged voidable if it is other- 
wise so, and that the mortgagee or transférée should be remitted to his origi- 
nal agreement. In this way the property at the commencement of the four 
months and its vaUie may be preserved for the gênerai creditors, and the 
mortgagee or transférée may retain every lawful advantage liis earlter con- 
tra et confers upoii him. Any other course of décision opens a new and en- 
tlcing way to secure préférences, mdlifies every provision of the law to pre- 
vent them, and invites fraud and perjury. Hold that transfers within four 
months in performance of agreements to make them before that time do 
not constitute voidable préférences, and honest debtors would agrée with 
their favored creditors before the four months that they would subsequently 
secure them by inortgages or transfers of their property, and just before the 
pétitions in bankruptcy were filed they would perforni their agreements. Dis- 
honest men who made no such contracts might falsely testify that they had 
done so, and thus by fraud and perjury sustain preferential transfers and 
mortgages made within the four months to relatives or friends. The great 
body of the creditors would be left without share in the property of their 
debtor and without remedy, and a law conceived and enacted to secure a 
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fair and equal distribution of tlie property of debtors among tlieir eroditors 
would fail to accomplisli one of its cliief objects. Tlils court will hesitate 
long before It approves a ruie so fatal to tlie most salutary provisions of 
tlie bankrui)tey law." 

Couiisel for tlie bank lias referred me to some Peniisylvania cases in sup- 
liort of his contention. Au exaniinatlon sllo^ys theiii to be not in point. 
Kuhn's Appeal, 163 l'a. 438, 30 Atl. 215, simply décides the question of com- 
petency of witnesses to prove that tlie assignmeut was made in good faitli 
and for adéquate considération. East Lewisberg Lumber & Mfg. Co. v. 
Marsh, 91 Pa. 96, décides that the asslgninent of future collections from sales 
of reapers to be paid over within three montlis as collatéral security was 
a valid assignment on the ground that the antécédent indebtedness was suf- 
ticient coilsideration for it and that the assignée for the benefit of crcditors 
had 110 standing to contest it. In the case at bar, however, the assignment 
is indefinite botli as to amount and as to cime; it is not contested by an as- 
signée for the beueflt of creditors, but by a trustée in bankruptcy whose 
rights are différent and higher, and the bu sis of the décision valldating the 
assignment on the ground that the antécédent indebtedness was sufïicient con- 
sidération is eut away by the clause of the bankruptcy act lu relation to 
préférences. Ruple v. Bindley, 91 Pa. 296, was a contest between the original 
parties to the transaction, the assignor, the assignée, and the debtor, with uo 
intervening creditors wliose rights had attached. Collins' Appeal, 107 Pa. 
590, 52 Am. Rep. 479, was likewise a case iu whieh there were no attach- 
ing or exécution creditors interested. 

The next question to be eousidered is the effect of the exécution of the col- 
latéral notes. No loan was made under thèse notes except for the amount 
of collatéral approved by the bank. The note of October 21, 1910, contains a 
clause whicli provides tliat the assignor sliall on demand of the bank deposlt 
sucli additional security as may be required troni time to tlme, and that 
the security pledged and thereafter paid shall be applicable to secure the 
payment of any past or future indebtedness of tlie bankrupt to the bank. 
I am of the opinion that the exécution and dellvei'y of thèse collatéral notes, 
of which tlie note of October 21, 1910, is a spécimen, add nothing to the 
rights of the bank, and the arguments applicable to considération of the 
dgreement of August 26, 1010, liave eqnal force in considération of tliese 
collatéral notes. The notes created a valid obligation as agaiiist the creditors 
in bankruptcy oiily for such sums as wei'e actually advanced by the bank 
in good faltii and for a présent considération u])on the seeurities whieh were 
assigned to the bank. The notes cannot help the bank to apply coUateral 
received by it for any pre-existing indebtedness. 

I corne now to the effect of the individual assignuients of the accounts of 
the bankrupt to the bank. I am of the opinion from what bas been sald that 
the assignments, if valid at ail, are valid only for loans actually made on 
them respoctively. Each loan or advance or crédit to the checking account 
of the bankrupt made by the bank is secured only by the accouut actually 
transferred to the bank at that tlme, for, at tlie time vvhen thèse loans were 
made and assignments taken, the bankrupt was insolvent and was kuown 
to be insolvent by the bank, and the transactions took place wlthiu four 
months of the bankruptcy. 

But the bank contends that, in addition to being security for amouuts 
advanced at the time when they were assigned, the assigned accounts were 
also security as substituted accounts for accounts collected by the bank- 
rupt and not accounted for, it being the purpose of the parties thereby to 
keep the security good ; but I flnd no évidence whatever that accounts were 
collected b,y the bankrupt and not paid over, nor is there anything iu the 
testimony to indicate that any accounts were ever released by the bank and 
other new accounts substituted as security in place of those released. To 
continually take new accounts, keeping both the new and. the old, can be 
.said to be a substitution of the new for the old only by a change in the 
définition of the word "substitution," which has not yet been recognized by 
lexicographers. In tliis case there was no substitution of one security for 
another at any time. What is meant in law by substitution, and when ac- 



IN RE COTTON MANUFACTUREES' SALES CO. 647 

eounts may be properly substituted within four months' period, is iset forth 
in the case of Reese-Hammond Fire Brick Co., 25 Am. Bankr. Rep. 323, 181 
Fed. 641, 104 C. C. A. 371. In this case the date of the bankruptcy was 
July 22, 1907. A note was glven more thau four months before the bank- 
ruptcy proceedings were eommeneed, accounts were assigned under it, and 
other accounts assigned later on within the four months' period. I quote 
from the opinion of the court : "While some of the éléments of unlawful 
préférence may be found, yet ail are not présent, especially knowledge on 
the part of the bank of the bankrupt's insolvency, of which no évidence was 
produced (it is not to be inferred from the knowledge of Garland, beeause 
a director is not an organ of communication with the bank. Custer v. Tomp- 
kins County Bank, 9 Pa. 27 ; Bank of Whitehead, 10 Watts [Pa.] 397, 36 Am. 
Dec. 186)." The court found that the accounts assigned took the places of 
accounts paid, and that thèse transactions did not impair the rights of the 
gênerai creditors, for the reason that the substitutions of new for old se- 
curities did not In any wise diminish the debtor's estate available for those 
creditors. "It is too well settled to require discussion that an exchange of 
securities within the four months is not a fraudulent préférence within the 
ineaning of the bankruptcy law, even when the créditer and the debtor 
know that the latter is insolvent, if the security given up is a valid one when 
the exchange Is made, and if it be undoubtedly of equal value with the se- 
curity substituted for it." 

The assignment of the book accounts of January 5th by the bankrupt to 
the bank was received by the bank the day before the foreign attachment 
was served on it as garnishee, and the assignment of accounts of January 
9, 1911, was received by the bank after the attachment was served. Xo loans 
were made to the bankrupt on thèse assignmeuts for the alleged reason that 
the foreign attachment prevented it. Thèse book accounts were not refused 
by the bank, but were taken and held by it and attempted to be appropriated 
to its account with the bankrupt. It is neither alleged nor proved that thèse 
accounts were tendered or received in substitution for other accounts, and 
I find that they were tendered and received for the purpose of securing an 
80 per cent, loan to the bankrupt. The loan was not made, and I am of the 
opinion that the bank had no title to the accounts and bas no title to the 
proceeds of their collection. In re Mandel (D. C.) 10 Am. Bankr. Rep. 774, 
127 Fed. 863. 

The greater part of the assignment of the book accounts was made be- 
tween September 25 and Deceraber 30, 1911; that is to say, within four 
months of the bankruptcy. Before considering thèse assignments, I shall 
consider the effect of the return of merchandise by some of the custoniers of 
the bankrupt, which merchandise was re<-eived by the bank after the bank- 
ruptcy, sold by it, and its proceeds appropriated. I hâve found that in Feb- 
ruary, 1911; after the bankruptcy, the bank received merchandise from two 
debtors of the bankrupt, the book accounts for which had been assigned to 
the bank. This merchandise was received by the bank and so)d for a total 
of .?448.91, which sum was retained by the bank. The question arises: By 
what title does the bank retain this money against the tru.stee in bankruptcy? 
The only argument offered for the bank's claim of title to thèse goods is 
a référence to the phraseology of the form of assignment whereiu the bank- 
rupt assigns to the bank "the claim, account and demand set forth and de- 
scribed in the within Invoice aud statenient of right, title and Intercst of 
every nature and kind, includlng the right of stoppage in transit, of the goods 
and merchandise covered by and described therein," etc. Every other word 
in the somewhat lengthy form of assignment which is set forth In full on 
page 633 of this opinion indicates without the least ambiguity the intention 
of the parties to make an assignment of the book account only, and in no way 
refers either expressly or by any implication to the merchandise which is 
the basis of the account assigned. Is the above-quoted phrase sufflciently ex- 
plicit to make clear the, intention of the parties, talîing their agreement as 
a whole, to assign the goods as well as the book account? And if it is clear, 
is it an agreement valid and enforceable against creditors ? 
The intention to assign the merchandise, if it existed, is not at ail clearly 
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expressed and by no nieaus necessarlly implied. Tins part of the agreement 
seems to liave l)eeii pipeed togetlier froiu différent fornis, and, reduced to Us 
siniplest forin, it attempts to asslgn to tlie bank the acoount described in the 
Invoice and tlie rislit of "stoppage in transmit oî tlie meroliandise covered 
thereby." Tlie assl},'ninent is speciflcally only of tbe account and the rlglit 
of stoppage in transit, and the latter does not necessarlly mean an assign- 
ment of title to the goods, especially when the rest of the agreement, by 
omission of any référence to the goods where they should be mentioned, 
négatives the implication. But assuming that It Is intended to convey title 
to the goods, the attempt is futile. I hâve recently eonsidered thls question 
in Re Shulman, in Bankruptcy, No. 4,129. In niy opinion filed and now pend- 
iug on review before the District Court, I comniented on the clause In the 
Shulman agreement, which attempted to assign "the claims or accounts set 
forth * * * and the goods covered by or described therein." The form 
in the Shulman Case does by express words what the form in the case at bar 
is alleged by counsel for the bank to do by implication. I quote from my 
opinion in the Shulman Case: "At the date of the agreement the merchan- 
dise had aiready been sold and delivered by Shulman to Josephson (the 
debtor whose account had been assigned to the bank) and could not hâve 
been transferred by Shulman to the bank. Tins agreement attempts to con- 
vey a chose in action as well as the goods, no longer belonging to the as- 
signer, ont of which tlie chose in action arises. This is obviously impossible. 
Guarantee, etc., Co. v. First Nat. Bank, 26 Am. Bankr. Rep. 85, 185 Fed. 37ii, 
107 C. C. A. 429. Had the agreement conveyed the goods as security to the 
bank prior to the sale to Josephson with the proviso that the sale and de- 
livery to him were made for the beneflt and behoof of the assignée bank 
(Gaulfield v. Van Bi'unt, 173 Ta. 428, 34 xVtl. 230), the contradiction in the 
terms of the agreement would hâve been avoided and a lien ou the goods 
would hâve been created. Or, the dittlculty might hâve been avoided by fol- 
lowiug the suggestion of Judge Gray In Guarantee Title Co. v. Bank, 2(> 
Am. Bankr. Rep. 85, 185 Fed. 3Tà, 107 C. C. A. 429, and providing that in 
case of rejectlon by Josephson the goods should be delivered to the l)anjc." 
In the case at bar tUe goods were actually sold and delivered to two dif- 
férent firms and then rejected and returned by them. The clause last above 
quoted providing for sucli rejectlon mlght hâve covered the question nbw 
raised, but there is no siich clause in the agreement, and the attempt to con- 
vey a right to stoppage in transit cannot without more be converted Into the 
larger right hère contended for. Wlien the bankrupt was adjudicated, the 
goods in question were in the possession of tlie vendees, and, when rejected 
and returned by them, they were returned as the goods of the bankrupt and 
not as the goods of the bank. 

Revertlng now to tbe assignments made between Sei>tember 25 and De- 
cember 31, 1911, they are good in form and apparently incontestable for the 
amount of money actually advanced on them at the time when they were 
made, even though (hoy were intended to secure antécédent and subséquent 
as well as présent loaus. In re Wolf (D. C.) 3 Am. Bankr. Rep. 555, 98 Fed. 
84. As to the Inabllity of the bank to hold them as security for exlstlng 
debts, enougli has alroady been said. Can they be held as security for suli- 
sequent advances? Section 60c of the act provides that "If a credltor has 
been preferred, and afterwards in good falth glves the debtor further crédit 
without security of any lând for property which liecomes a part of the debt- 
or's estâtes, the amount of such new crédit remainlng unpaid at the time of 
the adjudication in bankrui)tcy may be set off against the amount which 
would otherwlse be recoverable from him." In this case the bank made no 
loans without contejuporaneous trausfer of seciuity. It never gave "further 
crédit without security" on tUe falth of some security previously transferred, 
and tlierefore cannot be permitted to enjoy the right which this section of 
the act confers. 

The trustée eontends that none of the assignments made by the bankrupt 
to the bank are valid in l'enusylvanla by reason of the fact that the debtors 
of the bankrupt reccived no notice of the assignment until after the bank- 
l'uptcy. 1 am unablo to agrée with the trustée In this contention, since this 
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point bas been docided adversely thereto by the Suprême Court of Peuiisyl- 
vania. In Re Phillip's Estate No. 3, 205 Pa. 515, 55 Atl. 213, 66 L. R. A. 760, 
97 Am. St. Rep. 716, it was held that notice of the assigument was uecessary 
to upliold it agaiust a subséquent assignée, and in Phillip's lOstate Xo. 4. 205 
Pa. 525, 55 Atl. 216, 07 Am. St. Rep. 750, it was held that no notice of the 
assignment is necessary to uphold it against a subséquent attachins creditor. 
tJnder section 47a (2) of the Bankruptcy Law as amended, the status of the 
trustée in bankruptcy is not that of a purchaser or a subséquent assignée of 
the bankrupt for value vvithout notice; bis status is that of a lien creditor or 
an exe<'Ution creditor and, therefore, as agalnst him notice of the assignment 
to the debtor is not necessary to perfect the title of the assignée. See, also, 
Young V. Upson, supra. 

While I am bound to accept this distinction made by the Suprême Court 
of Pennsylvania as law, it is too technical to become a permanent principle 
of .iurisprudence. Business transactions are more and more searcbingly scru- 
tinlzed in modem times, and public opinion which favors publicity will ul- 
timately make it impossible for secret liens such as this to be successfully 
sustained upon mère technical grounds. 

We come now to the ttnal argument, namely, that ail of the assigrnnents 
fall by reason of the fact that the bankrupt was guilty of a fraud on credi- 
tors, that the bank had knowledge of the fraud, and that in takiug the as- 
signments it sought to profit by the fraud, and therefore is not a purchaser 
in good faith under section 67e. The basls of this contention is fraud prae- 
ticed by the bankrupt on its creditors. There is no positive direct évidence 
of fraud, and the trustee's contention rests upon the theory that the bank- 
rupt, by failing to disclose its hopeless insolvency and by continuing to obtain 
merehandise on crédit at a time when it could not bave had auy intention to 
pay for the same or any hope in its ability to do se, was guilty of such a 
fraud. Gillespie v. Piles Co., 178 l'ed. 886, 102 C. C. A. 120. It is argued on 
the other hand, that the facts are consistent with the theory of the inno- 
cence of the bankrupt's président; that there is nothing to indicate that, as- 
suming full knowledge on bis part of a condition of hopeless insolvency, he 
did more than is done so often, namely, hope against hope until brought to an 
absolute staudstill ; and that he did not in any way, so far as the testimony 
shows, profit by his transactions with hls creditors after the condition of 
hopeless insolvency had set in. 

It is not essentia), however, that the bankrupt should hâve "seeured an 
advantage for himself out of what in law should belong to his creditors and 
not to him," in order to charge him with such fraud on creditors. Ordina- 
rily it is true that fraud arises out of the attenipt of the bankrupt to misap- 
propriate assets belonging to his creditors, but the gravamen of tlie fraud is 
not the advantage accruing to the bankrupt, but the loss occasloned to the 
creditors ; the fraud is conclusively presumed to hâve been perpetrated on 
theni when the bankrupt is hopelessly insolvent and knows at the time when 
he obtains the new crédits that it wlll be impossible for him to llquidate 
them. Whether he actually inteuded to defraud under such eircumstances is 
irrelevant, for the law conclusively présumes such intention. Gillespie v. 
Piles Co., 178 Fed. 886, 102 C. C. A. 120. 

The trustée now argues that, assuming the fraud of the bankrupt, the 
bank niust be presumed to hâve had knowledge of it, and hence should be 
prevented from holding the assigned accounts which were intended to secure 
its advances. Knowledge of the bankrupt's hopeless insolvency at the time 
of maklng the loans rebuts the presumption of good faith necessary to sup- 
port its right to hold the assignments made to it. 

But I would go further than the trustée and hold that the bank cannot 
en.ioy the assigned accounts as against other creditors of the bankrupt by 
reason of the fact that It is directly responsible for the création of the lia- 
bilitles due to the other creditors, and therefore in the same position legally 
as thongh it had induced thèse creditors to give the crédit upon the faith of 
statements made by it directly to them. 

In the case of Boyd's Ex'rs v. Browne, 6 Pa. 310, It appeared from the évi- 
dence tliat Boyd was the owner of a store, and that he induced ililler to pur- 
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cliase the saine through promises of long crédit and assistance in selllng off 
the old stock and repleuishing the sanie from tlme to time. At the time of 
the purchase JllUer was not cousidered a man of any property. Boyd gave 
Miller ten years to pay for the old stock pnrchased from hlm, prouiised to 
.keep him afloat aud to show him how to ])ay for it. Among other things 
that Boyd did in the matter was to take Miller to Philadelphia to business 
liouses of ■ whom Boyd had bought goods and reconmiend Miller to thèse 
nierchants as a man worthy of crédit and able to pay. There did not seera 
to be any évidence in the case o( Miller's Intention to defraud. In the opin- 
ion of the Suprême Court, Judge Bell says: "The ground of action is the de- 
ceit practiced upon the injnred party; and this may be either by the posi- 
tive statenient of a falsehood, or the suppression of materlal facts, which 
the inqulring party is entitled to know. The question always is: I)id the 
défendant knowingly falsify, or willfuUy suppress the truth, witli a view of 
giviug a third party a crédit to which he was not entitled? It is not ueces- 
sary there should he collusion between the party falsely recommending and 
him who is recommended ; nor is it essentlal, in support of the action, that 
either of them intended to cheat and defraud the trusting party at the time, 
It is enough, if sucli bas been the effeet of the falsehood relied on. Mis- 
representatlons of this character are trequently uiade from Incousiderate 
good nature, pronipting a désire to beneflt a third person, and without a view 
of advaneing the party's own interests. But the motives by which he was ac- 
tuated do not enter into the inquiry. If he makes représentations productive 
of loss to another, knowing svich représentations to be false, lie is responsi- 
ble as for a fraudulent deceit. In Foster v. Charles, 6 Bing. 369, when it 
was tirst in AVestminster Hall, Tindal, C. J., said, 'It has been argued that it 
is not sufficient to show tliat a représentation on which a plalntift' has acted 
was false within the knowledge of the défendant, and that damage has en- 
Rued to the plaiutiff; but that the plaintifl: must also show the motive which 
actuated the défendant. 1 am not aware of any authority for sucli a posi- 
tion ; nor can it he material what the motive was. The law will infer a 
proper motive, if what the détendant says is false within his own knowledge, 
and is the occasion of damage to the plaintifl:.' Ail the other judges fully 
concurred in the soundness of those views, and indeed they recommend theni- 
selves by their intrinsic merit. But that part of the instruction chietly com- 
plained of hère is the direction to the jury that the suppression of the fact, 
by Boyd, that he had taken securities for large amounts from Miller in pay- 
ment of the nierchandise sold by Boyd to him, was évidence of fraud and 
deceit. The soundness of this opinion is fully shown by the authorities. 
Xeither the Intention eutertalned by Miller, when purchaslng goods, nor his 
belief as to the value of his property, was of any conseqiience. We liave 
seen that an intention eventually to defraud is not necessary to the action ; 
and, as to the value of the property, the inquiry touched Boyd's belief, and 
not Miller's." SeCv also. Huher v. Wilson, 23 l'a. 178; Rheem v. Wheel Co., 3H 
l'a. 358. 

It seems to me that the prlnciples underlying the décision In the case of 
Boyd V. Bl'owne are ap))llcable to the case at bar. The bank knew that the 
banki'upt was hopelessly iusolvent and unable to pay its debts. It, neverthe- 
less, continued to help the bankrupt create new debts which were to be as- 
signed to it as collatéral security for tadvances to the bankrupt by means of 
which the bankrupt was to be further enabled to create more new book ae- 
counts, which it would be unable to pay, for the purpose of further assigu- 
ing them to the bank for further advanees. It was a continuons clmin of 
fraud on creditors. The bank was the only one who protited by thèse transac- 
tions; it made its loans, recelving 6 pev cent, interest thereon together with 
an additional 1 per cent, of the face value of ail accouuts for services in in- 
vestigating the crédit aud flnaucial standing of the customers of the bank- 
rupt and in keeping and coUecting the aceounts. The bank virtually selzed 
the book aceounts of the bankrupt as security for its debt, givnig further 
crédit on the fultli of thèse books aceounts as long as assigniuents of theai 
continued, knowing ail the wliile that it thereby enabled the bankrupt to 
create new book aceounts and either innocently or intentionally deceive oth- 
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er credltors as to its actual financial condition, and believlng tliat tlirougli 
taklng tlie accounts as securlty it was fuUy protecting itself agaiiist ail pos- 
sible harin. For thé sake of obtaining and enjoying its profits, tbe bauk eu- 
abled tbe bankrupt to draw other credltors into business relations by wliich 
tbey iuevitably suflered losses. Ilad tlie game not been stopped by the is- 
suance ot" the foreign attachment by one of the bankrupt's creditors, it niight 
hâve continued for some tinie more. The limit that the bauk had flxed for its 
loan to the bankrupt was $25,000, and thls limit had practlcally been reached 
at that tlme. It is impossible to tell whether the bank would hâve exteuded 
additlonal crédits. But if we are to assume with the bank that the agree- 
ment of August 26, 1910, was the basis of ail its future transactions with the 
bankrupt, we flnd nothing in that agreement to indicate that it might not 
hâve continued to loan money to the bankrupt ad libitum, for the amount of 
the aggregate of the loaus which were to be made by the bank to the bank- 
rupt was left blank in that agreement. This may hâve been accidentai or 
intentional; as to this I express no opinion. Even after the foreign attach- 
ment was levled the bank advised the bankrupt that it would continue to 
make advances on assigned accounts as soon as the attachment was dlssolv- 
ed. Applying the priuciples of the case of Boyd v. Browne, if the bank, at 
the tlme when the bankrupt became hopelessly insolvent, had, in spite of its 
knowledge of the fact, advised the bankrupt's creditors that it was able to 
pay its bills, there can be no doubt that the bank would hâve been gullty of 
actlonable fraud. It seems to me that by continuing to grant loaus to the 
bankrupt under the circumstances of this case, upon the security of bank- 
rupt's property, it was placing itself in a position simllar to that whlch it 
would hâve oecupied if it had made deliberate œisstatements to the bank- 
rupt's other creditors. 

It has been argued by the trustée that whatever may hâve been the hope- 
fulness of the bankrupt corporation as to Its ability to extrlcate itself from 
its financial difflculties in the period Intervening betvi'een August 26, 1910, 
and November 1, 1910, there can be no doubt that on the latter date it, act- 
ing through its président, must hâve realized its hopeless insolvency. I agrée 
with this conclusion of the trustée and flnd as a fact that on Xovember 1, 
1910, the bankrupt was hopelessly Insolvent, and that It is legally presumed 
to hâve known this fact, and that the bank was llkewise legally presumed to 
hâve known it for the reasons hereinbefore stated. If therefore the bank had 
refused to continue its advances on !November 1, 1910, the creditors who did 
business with the bankrupt from and after that date, and who are the major- 
ity of the credltors having daims against the bankrupt estate, would not 
hâve done any business with the bankrupt and Incurred any losses on that 
account. Did the bank bave any duty toward the other credltors of the bank- 
rupt which it neglected to perform? It must be remembered that the bank is 
now seeking enjoyment of bankrupt's property to the dlsadvantage of other 
creditors, and that therefore the élément of good faith in its transactions 
which enabled it to secure such property must be made manlfest. If it tails 
in any duty toward the other creditors by reason of which tbey were induced 
to give the crédit whlch in turn enabled it to secure assigned accounts, the 
transaction lacks the essential élément of good faith. It may be asked: How 
can the bank, in the absence of proof of any direct relation between It and 
the other creditors of the bankrupt, hâve any duty toward themV There Is 
no évidence of the fact that it ever met any of the other credltors, or that 
any of them ever made any inquiry of it concerning the standing of the bank- 
rupt. Nevertheless it seems to me that its position is analogous to that of 
Boyd in the case above cited. Knowing the bankrupt to be hopelessly insol- 
vent, knowlng that the money which it was advanclng was being used to in- 
duce further crédits to be given, it was virtually holding out to the public a 
gênerai recommendation of the bankrupt's ability to pay its debts and the 
fact that the bankrupt was in funds and able to pay some of its old creditors 
on account, and thus enabled to obtaln new crédits, was dlrectly due to the 
bank and tantamount to a statement on its part to the bankrupt's credltors 
that the bankrupt was solvent and able to pay its debts, for it gave a concern 
that was hopelessly insolvent the means of decelving its creditors into a be- 
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lief that It was solvent. Tliere is considei'iible aiiiiloçiy botween tlie status of 
tlie bank and tlie baiiknipt and that of partners. The bank advanced tlie 
capital and the bankimpt Its alleged bwsiuoss abillty. Tliey agreed to share 
in tlie profits of the cojuuion enterprlse; the bank taking a steady and cer- 
tain income securcd, as it liojied, beyond tlie possibility of loss, and the bank- 
l'upt depending on its abillty to get a larger or a smaller share of the protits, 
and both of the parties having equal Intiniato knowledge of ail of the affairs 
of the business. Of course, tlie technical relation of partners did iiot exlst, 
but I see no différence in essence hetween their business relation and that of 
l)artners, and the légal defhiition of the tenu "partuership" should uot be per- 
niitted to obscure the obvions fact that such a relation dld oxist except lu tlie 
merest technical sensé. The bank lias ail the book accounts of the baiikrupt, 
it has complète knowledge of tlie business, couiiilete control of the crédits to 
be given, and complète discrétion in passing on the accounts and api>roving 
or disapprovlug theiu, and it bas a certain tixod income ont of the protits. tt 
does uot technically eontribute to the firni as a partner, nor does it teclinical- 
ly draw profits as such. Whlle it niay not lie teclmically liable as a jiartuer, 
it should not under thèse circumstances be permitted to gain an advantage 
over other creditors who hâve been dealing with thebankrupt at ariii's length. 
If it cannot be called upoii to eontribute to the losses of the business, it should, 
at least, not be permitted to eiijoy a préférence in the distribution of the as- 
sets at hand. 

Tlie duty that it owed to the other creditors under the circumstances of 
tins case Is, in niy oi)inion, this: That as sooii as it knew, to wit, on Noveni- 
ber 1, 3910, that tUe bankrupt was hopelessly insolvent, it should ha^-e refus- 
ed to advaiiee it any more money and tlius compcl it to go into bankruptcy at 
tliat tiine. Its failure to do this vltiates any attcmpt made liy it subsei]ueiitly 
to protect itself agalnst loss whether for past, future, or présent advances, by 
taking possession of i)roi)erty of the baiikrurit. 1 am of the oiûnioii Iherefore 
that the assignments of acfcounts made by tlie bankrupt to the bank after 
Novoniber 1, 1910, and Deceniber iiO, 1910, are void against the creditors for 
the reasons above cited. 

And now, Jannary ïiO, 1913, upon consideraticui of the pétition of the First 
Mortgage Guarantee & Trust Comiiany and the aiiswer of Samuel D. ilatlack, 
trustée in bankruptcy theroto, tlie cross-pefition of the trustée in banki'uptcy, 
and the answer of the said First Mortgage (iuai'antee & Trust Company tliere- 
to, the agreeinents of counsel and testimony taken. and after liearliig argu- 
ment of counsel, and in aecordance with the foregoing tindings of fact aud 
conclusions of law, it is ordered: 

1. Tliat the assignments of boolc accounts made by the Cotton Manufactur- 
ers' Sales Company to the First Mortguge (îuarantee & Trust Company prlor 
to Seiitember 25, 1910, are valid assignments aud tliat title to the saine is in 
the said assignée. 

2. That tlie assignments of book accounts made by the Cotton Manufae- 
turers" Sales Company to the First Mortgage (juarantee & Trust Comi)any be- 
tweeu Seiitember 25, H)10, and November 1, 1910, are valid assignmeids as 
securlty for the ainounts advanced by the said First Mortgage Guarantee & 
Trust t^ompany to the said Cotton Manufacturers' Sales Company at the time 
of the said assignnieuts respectively. 

3. That the assigmnents of book accounts made by tbe Cotton Manufactnr- 
ers' Sales Company to the First Mortgage Guarantee & Trust tîoinpany after 
Novemlier 1, 1910, and December 30, 1910, are void, and that title to tîie said 
accounts or the proeeeds tliereof is in the trustée in bankruptcy. 

4. That the assignnient of hook accounts made by the Cotton Manufactur- 
ers' Sales Company to the First Mortgage Guarantee & Trust Company on 
Jannary Gth and January 9, 1911, are void, aud tliat title to the said accounts 
or proeeeds tliereof is in tlie trustée in bankruptcy. 

5. That the money, to wit, the sum of $448.91, received by tlie First Mort- 
gage (Juarantee & Trust Coni])any from tbe sale of merchandise returned by 
debtors of the bankrupt duriug February, 1011, is the property of the trustée 
in bankruptcy. 

And it is further ordered that the said First Mortgage Guarantee & Trust 
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Company shall on or before February 14, 1913, file with the référée a complète 
and detailed statement of its aceount with the Cotton Iilanufacturers' Sales 
Company and with the debtors of the said Cotton Manufacturers' Sales Com- 
pany whose accounts were, or purported to be, assigned to the said First Mort- 
gage Gruarantee & Trust Company, settlng forth In the said aceount the dates 
and amounts of ail its transactions with the said Cotton Manufacturers' Sales 
Company and the said debtors, more particularly the dates and amounts of 
ail accounts assigned or purported to be assigned to it, the dates of ail as- 
signments of said accounts, the dates and amounts of ail loans, advances or 
crédits made or extended by it to the Cotton Manufacturers' Sales Company 
on each of the said accounts, the dates and amounts of ail payments received 
by it on each of the said accounts, togetUer with a full and complète tran- 
script of the checking aceount of the Cotton Manufacturers' Sales Company 
from and after August 20, 1910. 

And it is further ordered that Samuel D. Matlack, trustée in bankruptcy of 
the Cotton Manufacturers' Sales Company, tile with the référée on or before 
February 14, 1913, an aceount of the moneys received and distributed by him 
under the agreement made between him and the First Mortgage Guarantee & 
Trust Company dated May 17, 1911. 

And it is further ordered that a meeting be held before the référée on Feb- 
ruary 14, 1913, at 2 p. m., for the purpose of auditing the said ac-counts and 
entering such further orders as may be found to be just and right. 

D. H. Solis-Cohen, Albert L. Moise, and John G. Johnson, ail of 
Philadelphia, Pa., for trustée. 

J. Hector McNeal and Alexander Simpson, Jr., both of Philadel- 
phia, Pa., for First Mortgage Guarantee & Trust Ce. 

THOMPSON, District Judge. In the careful and painstaking re- 
port of the learned référée he has so fully stated the history of the 
case and so thoroughly discussed the évidence upon which his findings 
of f act and conclusions of law are based that a detailed référence there- 
to would be superfluous. The évidence sufficiently supports the ref- 
eree's finding that the bankrupt was insolvent on August 26, 1910, 
when the original agreement between the parties was made and the 
statement of the bankrupt's condition as of May 1, 1910, was pre- 
sented, and that its excess of liabilities over its assets continued to 
increase from that date to the time of the filing of the pétition in bank- 
ruptcy, and his finding that the statement of the bankrupt's condition 
and the circumstances under which the agreement of August 26, 1910, 
was made were such as to put the petitioner upon inquiry as to the 
bankrupt's financial condition. 

[1] The référée did not err, in my opinion, in finding that Mr. 
Nattress, the président and gênerai manager of the bankrupt company, 
the agent of the petitioner in the collection of the assigned accounts, 
is legally chargeable with knowledge of the condition of the company 
during the period covered by the transactions, and that the bank is 
legally chargeable with its agent's knowledge of the insolvency of the 
company. It is argued on behalf of the petitioner that it is not bound 
by the knowledge of its agent because the authority of the agent was 
limited to the collection of the accounts and their payment to the bank. 
Even so, the authority of Mr. Nattress covered everything which it 
was necessary should be done in the transaction except the crédit of 
the receipts upon payment of the assigned accounts and the payment 
of the money to the bankrupt upon its checks, and it appears that he 
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did transact ail of the other business in connection with the assign- 
ment and collection of the accounts. To hold that the bank may ap- 
point the principal officer of the bankrupt its agent in the transactions. 
and thereby preclude knowledge of the transactions being obtained 
by the customers of the bankrupt and not be bound by the knowledge 
of the agent as to the bankrupt's condition of insolvency would en- 
able parties intending to effect préférences to render nugatory the pro- 
visions of the Bankruptcy Act as to the conditions under which a préf- 
érence may be set aside. The bank's consent that Mr. Nattress shoukl 
act as agent for both parties prevents its escape f rom the gênerai rule 
that notice to the agent is notice to the principal. A principal who- 
knows' that his agent is also acting as agent for the party adversely in- 
terested in a transaction with him, and yet consents that he may act 
as his agent, is estopped from denying the notice and knowledge which. 
the agent has during the transaction. Pine Mountain Iron & Coal Co- 
V. Bailey, 94 Fed. 260, 36 C. C. A. 229. 

[2] Counsel for the bank contends that the agreement of August 
26, 1910, operated as an assignment in praesenti of ail the accounts ta 
corne into existence in future, and that therefore the assignment of 
the accounts did not create a préférence because ail the collatéral 
passed more than four months prior to the filing of the pétition in 
bankruptcy. The référée has found that the agreement of August 26th 
was without considération between the parties, that nothing passed 
thereby to the bank, and that no accounts passed until spécifie assign- 
ments were made as provided in the agreement. The final paragrapk 
of the agreement is as f ollows : 

"It is mutually agreed that thls contract may be canceled by tiie second; 
party (the bank) at any time without notice, and by the tirst party at any 
tlme by payment of the amount of ail advances, with interest, accordiiig tO' 
the terms of the notes given in évidence thereof, and thereupon the second- 
party agrées to rettssign ail unpaid accounts." 

No account was assigned to the bank until September 7, 1910, and 
no advances were made to the bankrupt until the advance of 80 per 
cent, was made upon the accounts assigned at that date. Prior to 
September 7th the agreement could hâve been terminated by either 
party with nothing further to be donc to put both parties in the same 
position they held prior to the exécution of the agreement. Neither 
party could bave enforced spécifie performance because no considéra- 
tion had passed and the other party could hâve canceled the contract 
at once. There were no previous dealings between the parties by way 
of extension of crédit and assignment of accounts as collatéral, and the 
référée has found from the conduct of the parties, as shown by the. 
testimony of Mr. Nattress and the officiais of the bank, that each as- 
signment was considered by the parties as a separate and independent 
transaction and treated as such. 

It is apparent that the agreement of August 26th did not operate as 
an équitable assignment of the accounts, and that it is properly con- 
strued in accordance with the referee's opinion as merely providing 
for a future course of dealing in case spécifie assignments of accounts 
were thereafter made. 
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The case is clearly distinguishable from Young v. Upson (C. C.) 
115 Fed. 182, and In re Schwab-Kepner Co., 203 Fed. 475, 121 C. C. 
A. 597, as pointed out by the learned référée, and he was clearly right 
in holding that by the assignments during the four months' period 
préférences were created except for the amounts advanced at the time 
of the respective assignments, and that, the bank having reasonable 
cause to believe that préférences were thereby created, the assignments 
are vaHd only as security for the amounts advanced at the time of the 
respective assignments. 

As was held by the référée, the position of the bank is not helped by 
the cohateral note. In so far as the bank attempted to secure collatéral 
for indebtedness other than that created by the individual assignments, 
the collatéral note cannot be said to bave created any additional obli- 
gations on the part of the bankrupt, and its obligations therefore can 
be enforced only in so far as it is for a présent fair considération in 
good faith. 

[3] As to the four accounts assigned before the commencement of 
the four months' period, the référée holds that the assignments are 
valid, and no exception is taken to that finding. As to the accounts as- 
signed within the four months' period, the référée finds that those as- 
signed between September 25, 1910, and November 1, 1910, are valid 
assignments as security for the amounts advanced at the time of the 
said assignments respectively, but that the accounts assigned between 
November 1, 1910, and December 30, 1910, are void under section 
(ijç. because they were made with intent on the part of the bankrupt 
to hinder, delay, and defraud its creditors, and that the bank cannot 
retain the security even for the amounts advanced at the time of the 
respective assignments, because it sought to profit by the fraud, and 
therefore is not a purchaser in good faith. As to the accounts assigned 
after November Ist, the référée finds that upon that date the bank- 
rupt was hopelessly insolvent ; that it knew of its insolvency ; that Mr. 
Nattress knew of its insolvency, and that it continued to create debts 
it could not hope to pay ; and that the bank, being bound by the knowl- 
edge of Mr. Nattress and the information it could hâve obtained from 
the books, committed a fraud upon other creditors by continuing to 
receive assignments of the accounts and to make advances thereon at 
a time when the bankrupt actually and the bank constructively knew 
that the bankrupt could not hope to pay its creditors. The référée 
bases his finding of fraud as to the bank upon the fact that the bank 
knowing that the bankrupt was hopelessly insolvent and unable to pay 
its debts nevertheless continued, through its advances and the crédit 
its funds afforded the bankrupt, to help it create new book accounts, 
which were to be assigned to it as collatéral security for advances to 
the bankrupt by which the bankrupt was to be further enabled to cre- 
ate new debts, which it would be unable to pay, and new book accounts 
for the purpose of further assigning them to the bank for further ad- 
vances ; and he concludes that, if the bank had refused to continue 
its advances, the creditors who sold to the bankrupt from and after 
November 1, 1910, would not bave done any business with the bank- 
rupt and incurred any loss, and that therefore the bank was responsi- 
ble for the création of the liabilities to thèse creditors and in the same 
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position legally as though it had induced them to give crédit upon the 
faith of statements made by it directly to them, or by withholding in- 
formation it was iinder a duty to give to other creditors. 

The référée in reaching his condusion appHes to the bankrupt the 
rule as laid down in Gillespie v. Piles Co., 178 Fed. 886, 102 C. C. A. 
120, holding that a bankrupt is guilty of a fraud upon creditors if, 
being in a condition of hopeless insolvency, it fails to disclose that con- 
dition and continues to obtain merchandise on crédit at a time when it 
could not hâve had any intention of paying- for the same or any hope 
of its ability to do so, and applies to the bank the principles under- 
lying the décision in the case of Boyd v. Browne, 6 Pa. 310, where, 
in an action on the case for deceit, the Suprême Court of Pennsylvania 
held : 

"The ground of action is the deceit praeticed upon the Injured party ; and 
this niay be either by the positive statement of a falsebood, or the suppression 
of material facts, wliicli the inquiriug party is entitled to know. The question 
always is: Did the défendant Ivuowingly falsify, or willïully suppress the 
truth, with a view of giving a third party a crédit to which he was not enti- 
tled'."' 

In the case of Gillespie v. Piles Co., certain creditors of the bank- 
rupt obtained an order upon the trustée to return to them the proceeds 
of property bought by the bankrupt while insolvent and when he knew 
that it was impossible for him to pay for it. I quote from the syllabus 
by the Circuit Court of Appeals in that case : 

"An Insolvent buyer, who knows at the time of his purehase that his finan- 
cial condition is sucli that it is and will be impossible for him to pay, is con- 
clusively presumed to hâve bought the goods with an intention not to pay for 
them. 

"A presumption to that effect arises from the fact that such a purchaser's 
afCairs Were in such a condition at the time of the purehase of the property 
that be could hâve liad no reasonable expectation of paying for them. 

"But insolvency is insutticient to establlsh such au intent." 

It appeared that the bankrupt had entered upon the business of buy- 
ing and selling hogs in the spring of 1905, with a capital of $100 and 
a debt of $2,000, and continued in this business until on June 26, 1908, 
he had accumulated property worth $20,000 and debts exceeding $100,- 
000. During the spring and summer of 1908 he owed to vendors from 
$75,000 to $100,000 and had no way to pay any of them except by buy- 
ing more hogs of others and using the money derived from the sales 
of their hogs for the purpose of paying earlier vendors. He knew this 
condition of things perfectly, and strove to increase his purchases and 
his sales in order to get money to use in this way. It appeared that, 
when his assets to his knowledge were not more than 20 per cent, of 
his liabilities for his purchases, he continued to purehase from the 
interveners in the bankruptcy proceeding, and the trustée was ordered 
to pay back the proceeds of thèse later sales because, as stated by the 
Circuit Court of Appeals : 

"In this State of the case it is incredible that he intended to pay for thèse 
hogs when he bought them. He knew it was impossible for him to pay for 
them, and the human mind is so constltuted that it cannot harbor a serions 
intent that the being it directs shall do that which it knows it is impossible 
for it to acconiplish." 
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Upon the facts in that case it was held that the trustée had no right 
to retain the funds derived from the hogs sold by the interveners to 
the bankrupt, as the court found from the évidence that the purchases 
were made with an actual fraudulent intent. 

In the présent case the référée has found that on October 21, 1910, 
the excess of the bankrupt's liabilities over its assets was at least $7,- 
370.38; that on November 30, 1910, it was $10,990.59, and on De- 
cember 31, 1910, it was $16,749.50. There is no finding as to the 
amount of assets and liabilities on thèse respective dates, but the ex- 
pert accountant's statement shows on December 30, 1910, assets of 
$39,205.28 and liabilities of $55,954.86. I am unable to agrée with the 
référée in his inference from thèse facts that from November 1 to 
December 30, 1910, the bankrupt was in such a condition of hopeless 
insolvency that it knew when it made purchases during that period that 
it would be impossible for it to pay for them and that it did not intend 
to pay for them. The most that can be said of its condition is that it 
was insolvent at that time, and that its excess of liabilities was contin- 
uing to increase within those two months ; but it does not follow that 
at any time during that period it knew that it could not recoup its 
losses and continue to carry on its business. To quote from the ref- 
eree's report: 

"The basis of tbis contention (of the trustée) is fraud practiced by the bank- 
rupt on its creditors. There is no positive direct évidence of fraud, and the 
trustee's contention rests upon the theory that the banltrupt, by failing to dis- 
close its hopeless insolvency and by continuing to obtain marchandise on créd- 
it at a time when it could not hâve had any intention to pay for the same or 
any hope in its nbility to do so, was guilty of such a fraud." 

There is not shown in the présent case so great a prépondérance of 
liabilities over assets as, in my opinion, to warrant the presumption of 
bad faith, which was drawn by the court in the case of Gillespie v. 
Piles ; nor is there any évidence to show that the loans from the bank 
upon the security of the accounts receivable were obtained for any 
other purpose than to furnish the bankrupt with funds with which to 
continue to pay its creditors with the hope of making sufficient profit 
out of its business to enable it to extricate itself from its insolvent con- 
dition. The fact that the bank's money was used to pay some creditors 
to the exclusion of others and thereby to create préférences is not by 
any means conclusive évidence of actual fraud upon the part of the 
bankrupt. My conclusion is that, in the absence of évidence to the 
contrary, the assignments of accounts to the bank must be presumed to 
hâve been made for the purpose of obtaining funds to continue the 
business of the bankrupt, and that there is no presumption arising from 
the évidence that they were made with intent to hinder, delay, or de- 
fraud creditors. Unless the assignments were fraudulent on the part 
of the bankrupt. they cannot be set aside under section 67e under the 
authority of Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008. 

[4] The most that can be said of the assignments to the bank is 

that, in so far as they were not for a présent fair considération, they 

constituted an attempt to prefer under section 60b. Without citing at 

large from Coder v. Arts, I think the référée has failed to recognize 

209 F.— 42 
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the distinction therein laid down between an attempt to prefer and 
an attempt to defraud and the necessity of showing an actual intent on 
tlie part of the bankrupt to hinder, delay, and defraud creditors where 
it is attempted to void a transfer under section 67e as fraudulent. The 
judgment of the bankrupt's officers upon the question of continuing the 
business may net hâve been prudent, and in vievv of the event it would 
no doubt hâve been wiser to bave discontinued the transactions with 
the bank and ceased doing business at a time when more could hâve 
been reahzed for creditors ; but the f act that the bankrupt was insol- 
vent and that its business conducted while knowing that it was in- 
solvent proved a faikire is not évidence of actual fraud upon its part. 
As was said in Re Maher (D. C.) 144 Fed. 503, cited with approval 
by the Suprême Court in Coder v. Arts : 

"In a pret'erential ti'ausfer the fraud is coiistructive or teclinlcal, consist- 
ing in the infraction of that rule of equal distribution among ail creditors, 
whlch it is the iwiiey of tlie law to enforce when ail camiot be fully paid. In 
a fraudulent transfer the fraud is actual, the banlvrupt lias seeured an advau- 
tage for hiuiself out of what in law should belong to Jiis creditors, and not to 
him." 

In so far as the bank advanced money at the time of the assign- 
ments without actual notice of insolvency, I do not think the trustée 
has sustained the burden of proof that the transactions were fraud- 
ulent and that the bank was not a purchaser in good faith and for a 
présent fair considération. 

In Boyd v. Browne, upon which the référée relies to sustain bis con- 
clusion as to the want of good faith upon the part of the bank, it ap- 
peared that Boyd knowingly and intentionally misrepresented the crédit 
of one Miller, whom he had induced to buy a store and stock from 
him upon a long term of crédit, and that he not only knowingly made 
false représentations, but knowingly suppressed facts within bis knowl- 
edge when vouching for Miller's crédit, and thereby enabled him to 
obtain from the plaintiffs in the action merchandise for which he was 
unable to pay. 

In the présent case the bank had no actual knowledge of the bank- 
rupt's insolvent condition. It neglected to make inquiries which would 
bave put it in possession of that knowledge, and hence, being bound 
by the knowledge of its agent and by the information it could bave 
obtained from the books of the bankrupt, may properly be held to 
come within the provisions of section 60b as having received an un- 
lawful préférence except for , the amounts actually advanced at the 
time of the assignment of any account within the four months' period. 
The knowledge of the bank as to the bankrupt's condition is an in- 
ference which the law permits to be drawn by reason of its relations 
with the bankrupt and its opportunities to acquire actual knowledge. 
Upon that inference the learned référée bases a further inference that 
by advancing money to the bankrupt, and thereby enabling it to obtain 
crédit to continue business and pay some of its creditors, it was per- 
petrating a fraud upon other creditors because, if it had discontinued 
its advances at the time when the inference of knowledge is found 
against it, they would bave learned its true condition and ceased deal- 
ing with it and thereby hâve forced it into bankruptcy; that its fail- 
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ure in this duty to the other creditors of refusing to make further loans 
places it in a position of having f raudulently suppressed a fact within 
its knowledge and therefore, having caused the losses to creditors, it 
did not receive the collatéral for its loans in good faith. With great 
respect for the opinion of the leafned référée, I am unable to agrée 
with a conclusion which would put a bank loaning money to an in- 
solvent upon collatéral without notice to other creditors, but without 
actual knowledge of its insolvency, in the position of being liable for 
losses to creditors whom it or its représentatives did not know, had 
never seen, or had never communicated with in any manner, because 
a resuit of such loans is to enable the insolvent to continue to carry on 
business. 

I must hold that the référée was in error in his fînding that the as- 
signments made between November Ist and December 30th were void. 
I am unable to agrée that the inference of f raud based upon an inf er- 
ence of knowledge is sufficient to invalidate thèse assignments and hold 
that they are valid to the same extent as those made between September 
25th and November Ist. 

[5] As to the proceeds of the merchandise returned by purchasers 
from the bankrupt to the bank after bankruptcy, the référée, for the 
reasons set out in his report and upon the authorities cited, was clearly 
right in holding that, under the lav/ of Pennsylvania, the assignment 
of the accounts did not operate as an assignment of the merchandise 
upon which the accounts were based. Guarantee Title & Trust Co. v. 
First National Bank of Huntingdon, 185 Fed. 373, 107 C. C. A. 429. 

The petitioner's contention is that the merchandise was intended to 
pass under the language of the assignment wherein the bankrupt gave 
to the bank "the right to stoppage in transit of the goods and mer- 
chandise covered and described therein" (that is to say, in the account). 
A sufficient answer to the contention is that no right of stoppage in 
transit was exercised, nor is the claim based upon that right. 

I discover no error in the referee's rulings as to the assignment of 
the book accounts on January 5 and January 9, 1911. 

In accordance with the foregoing views, the order of the référée is 
affirmed, with the exception of the third paragraph thereof, which is 
reversed, and it is ordered that the assignments of book accounts made 
by the Cotton Manufacturers' Sales Company to the First Mortgage 
Guarantee & Trust Company between November 1, 1910, and Decem- 
ber 30, 1910, are valid assignments as security for the amounts ad- 
vanced by the First Mortgage Guarantee & Trust Company to the said 
Cotton Manufacturera' Sales Company at the time of the said assign- 
ments respectively. 
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BOWEBS V. POST. 

(District Court, N. D. Illinois, E. D. November 15, 1913.) 
yo. 30,603 (Terni No. 7,286). 

1. OoEPORATioNS (§ 157*) — Stookholdeks — Increase of Capital as Stock 

DiviDEîv-D — Effect or Subséquent Sale of Stock. 

A corporation, haviiig a capital stock of .fSOO.OOO and large surplus and 
undivided protits accounts, by action of its stockliolders and dlrectors in- 
creased its capital stock to !îi750,000, tbe resolutions providing tliat one- 
half of tbe increase sliould be distributod to the tlien stockliolders as a 
stock dividend, and tlie remaining lialf sold to employés at not less tliaii 
$2CX) per sbare, and tliat "ail proceeds of sucli stock so sold sliall belong 
to, and be distributed to, the holders of the présent or original capital 
stock." Détails of the plan were provlded for, lucluding the appointment 
of the secretary a trustée, to handle the employés' stock sales, aiid a part 
of whose duties should be "to coUect and receive ail dividends declared 
upou any stock so sold to employés and to distribute the saine pro rata 
to the holders of said original stock." The par value of the increased 
stock, $250,000, was at once credlted to the stock account and debited to 
the undivided profits account, which exceeded that amount, and as the 
trustée collected for the employés' stock sold lie credited each of the origi- 
nal stockholdors In a book kept by him for the purpose with liis pro rata 
share of the proceeds. Held, that the eiitlre increase of stock was clearly 
intended as a dividend to présent stockliolders, one half to be distributed 
in stock and the other half to be sold to employés for business reasons, but 
for their benefit, and that the right to such dividend vested at once, and 
did not pass by a subséquent sale and assignmeut of stock, although actual 
distribution had not been inade. 

[Ed. Note. — I<\ir other cases, see Corporations, Cent. Dig. §§ 584-580; 
Dec. Dig. § 157.*] 

2. Corporations (§ 157*) — Stockholders — Teansfer of Stock — Acceued 

Dividends. 

One who was a stockholder at the time of the adoption of such plan, 
but subsequently transferred his stock, is entitled to retaiu dividends re- 
ceived by liini froni sales of employés' stock, and also to such as may 
liave been collected after the transfer, notwithstandiug a further provi- 
sion of the résolutions adopted that the proceeds of employés' stock, when 
collected, should "lie at once distributed to the holders of tlie said origi- 
nal stock in proportion to their respective holdings at the time of such 
distribution" ; the same language haviug been nsed with respect to the 
distribution of the stock to be issued as a direct stock dividend. 

[Eâ. Note. — For other cases, see Corporations, Cent. Dig. §§ 5S4-5Su; 
Dec. Dig. § 157.*] 

At Law. Action by James F. Bowers, trustée, against Charles N. 
Post. On pleas of gênerai issue and set-off. Finding for défendant 
on plea of set-ofif. 

Lyon & Healy is a corporation organized sonie years ago under the laws of 
the State of Illinois. Its business bas prospered. In January, 1904, it had a 
capital stock, fuUy paid, ot" ,S500,000, a large surplus, and a large amount of 
undivided profits. On January 9, 1904, John 1'. Byrne, as secretary of the 
comjiany, sent an ofiicial notice to ail the stockliolders of a meeting to be held 
on January 80, 1904. The f oUowing is the notice : 

"Chicago, January 9, 1903 (1904). 

"As provlded by article S of the by-laws ot this corporation, you are hereby 
notified that the annual stoekholders meeting wlll take place on Saturday the 

» ___. _., _ 

*For other cases see same topic & § numeek in Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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SOtli inst. at the office of the corporation, #199 Wabash avenue, in this city, at 
tlie hoTir of ten (10) o'clock a. m. 

"At this meeting a new board of dlrectors, flve in number, is to be elected, 
tiie îuuuial reiiort of tlie business of tbe corporation is to be submitted and 
such otlier business transacted as may proi)erly corne before the meeting. 

"The stockliolders hère bave unanimously felt for some time that tbe capital 
stoolî of tbe Company ougbt to be increased from $500,000 (5,000) shares to 
$750,000 (7,500) shares, and that a stock dividend of one-half of the increase 
ougbt to be deelared in favor of the présent stoclvholders, and tliat one-half 
thereof ougbt to be sold to the employés of the company. The cash proceeds 
of such sales are also to be distributed to the holders of the original stocl^. 
Therefore tbe présent stockholders wlll reçoive a stock dividend of $125,000 
and will also receive the cash proceeds of sales of a like amount. AU time 
sales are to draw 4% interest and be secured by certificates of the stock so 
sold. 

"The law of this state requires a two-tblrds vote of ail the original stock, 
but it is désirable to hâve tbe vote unanimous if possible inasmuch as it is 
a Iriendly proceeding In the interests of the présent stockholders. 

"VVe inclose draft of proxy wbich \ve would be pleased to hâve you sign and 
forward as soon as practicable. 

"We inclose draft of resolutions to l)e presented to the stockholders meet- 
ing; tbey bave been carefully prepared and will probably be adopted without 
any niaterial change. 

"It is agreed among the stockholders bere that the board of direetors shall 
arrange so that the secretary of the company shall act as trustée (without 
expense) and receive ail notes, securities, and montes on account of such sales 
and distribute the proceeds to the owners entitled thereto. 

"l'ours truly, J. P. Byrne, Secty." 

The meeting was beld pursuant to that notice, and ail the stockholders beiug 
présent, either in person or by proxy, the following resolutions were i)assed: 

"Whereas, it clearly appears that the property and business of this company, 
Lyon & Healy, is at a fair cash valuation worth the sum of $1,500,000.00 ; and 

■■Whereas, in the .iudgmeut of this meeting there ougbt to be a stock dividend 
deelared in favor of the présent stockholders, and there ougbt to be stock pro- 
vided for to be sold to sundry of the employés of the company, so that they 
may become more deeply interested in tbe business, therefore : 

"Resolved, that the capital stock of this company, Lyon & Ilealy, ougbt to 
be and the same is hereby increased i|;250,000.00, so that tbe entire capital 
stock of tbe comiKiny shall be .?750,000.00, and so that each share of tbe stock 
so increased shall be worth $200.00 per share. The officers of this company 
are directed to take steps to bave such increase finally accompllshed according 
to law. 

"Resolved further, that 1,250 shares of such increase shall be issued and 
distributed as a stock dividend to the présent stockholders in proportion to 
their respective holdings at the time of such distribution, which distribution 
shall be made as soon as practicable after the necessary proceediugs shall hâve 
beea had perfecting such Increase. 

"Resolved further, that the remalning 1,250 shares of such Increase shall be 
retalned uutll sold to employés of the company, at not less than $200 per share 
to such persons and in such amounts and on such terms as the board of diree- 
tors shall direct. 

"Resolved further, that ail proceeds of such stock so sold shall belong to 
and be distributed to the holders of the présent or original capital stock and 
our board of dlrectors shall so arrange that when any part of such stock shall 
be sold and coUected for, the proceeds shall be at once distributed to the 
holders of the said original stock in proportion to their respective holdings at 
the time of such distribution." 

Innnediately after the stockholders' meeting, the dlrectors of the company 
met, and the following prearables and resolutions were adopted : 

"Whereas, at the regular annual meeting of the stockholders of this company 
held at the company's otHce on the 30th day of January, 1904, at ten o'clock 
a. m., it was determined and duly voted to increase the capital stock of this 
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corporation from $500,000 to $750,000 and the officers of tbe corporation were 
directed to take steps to hâve sucti Increase finally accomplislied according to 
law, and 

"Wliereas, tliis board of directors fully concurs in tlie propriety of siich 
increase of our stock and in ail the proceedlnss of said stockholders meeting 
to that end and in the disposition to be made of such increased stock : 

"1. Therefore resolved, tliat the proper ofticers of this coœpany are hereby 
directed to issue at once oue-half of sucli increase, to \vlt, 1,250 shares as and 
for a stock dividend to the holders of the original 5,000 shares and deliver 
certificates thereof to such. 

"2. Resolved further, that the remainlng one-half of such increase, to wit, 
1,250 shares to be sold to certain employés of this conipany as niay be indi- 
cated and that certificates therefor be issued to such employés as purchasers 
in such amounts and at such finies as this board of the comi)any's officers may 
direct. Such Sitock shall be sold only to such persons so indicated at tlie price 
of $200.00 per share. Stock certificates shall be Issued to such purchasers but 
such certificates shall be assigned by such purchasers respectively and held by 
the Company as securlty for the full payment of such stock. 

"3. Besolved further, that any purchaser of any of such stock may pay iu 
cash the purchase price tliereof in whole or in part, or at his option the pur- 
chase price may be paid wholly or in part by the dividends declared thereon 
which dividends when declared shall be credlted to such purchasers from time 
to time and until any balance due from him on such pnrchase account shall 
be fully paid and when fully pald then such stock shall become his property 
subject to such l'ules or by-laws as may exist or be adopted governing or con- 
trolling the same, and subject to the provisions of thèse resolutions. 

"4. Eesolved furlher, that in case any such purchaser shall for any reason 
be discharged from the employ of this company or shall for any reason resign 
from such employ, then in any such case any of the stock having been pur- 
chased by him hereln shall be surrendered to the conipany and the conipany 
shall retain the eertificate therefor free from any claim on his part, but the 
conipany shall refund to him such amount as may be due to him uiion any 
adjustment of the account with him. In ad.i'usting that account he shall be 
entitled to receive per share for his stock the sum or amount of its board rate 
value then existing as last established by the board rate comiuittee. From 
that sum or amount shall be deducted ail amounts due or owiug from him to 
the Company upon account for such stock or upon any other account. The 
company shall thereupon liave the right to liold and control such eertificate 
so surrendered and to do as it may see fit wltli the stock therein inentloned 
free from any clalni of any kind whatsoever on the part of such purchaser. 
In case of death of any of such purchasers a settlement and adjustment on 
the same Unes shall be made with his estate. 

"5. Resolved further, that any certificates so surrendered shall be cancelled 
and new certificates or eertificate may be issued for such stock and distributed 
pro rata to the then holders of sald original stock upon their payment to the 
company in money the then existing board rate valuation. In case any liolder 
of original stock shall fall, neglect or refuse for nluety days after notice of 
such proposed distribution, to pay the company liis proper proportion of such 
amount then the portion otherwise coming to him may be distributed to such 
holders of original stock as may pay the proper amount therefor. In case no 
one shall be willlng to inake such payment within niuety days after written 
notice, then the board of directors may sell such stock for the best priée obtain- 
able in money and place the proceeds thereof in. the conipany treasury. 

"6. Resolved furtlier, that the certificates issued to any such purchaser shall 
be in such form with such matter priuted thereon as this board or its officers 
may direct and there may be wi-itteu or printed thereon a provision reading 
thus : This certllicate and the stock hereln mentloned are subject to the pro- 
visions of resolutions adopted: by the board of directors on January 30, 1904. 

"7. Eesolved further, that nothing contained in thèse resolutions or involved 
in the sale or sales of any of such increased stocli shall in any manner take 
away or affect the right of this company to discharge for any reason from its 
employ any purchaser of any of such stock. 
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"8. Resolved further, that tbe secretary of this company shall act as trustée 
withoiit charge or expense and as such trustée shall hold ail asreements, 
stock certificates or other writings or memoranda pertaining to any sale of 
any of such lucreased stock and shall keep or cause to be kept an accurate 
aceount of ail such transactions to the end that i)roper proceedings may he 
taken for the fuU protection of the holders of said original stock. It shall be 
the duty of such trustée to coUect and receive ail divldends declared ujwn any 
stock so sold to employés and to distrihute the same pro rata to the holders 
of sald original stock." 

On May 10, 1904, the dlrectors of the company readopted the January 
30, 1904, resolutions wlth sllght modifications, that is to say, the unpaid sub- 
-scrlptious to the "employés' stock" were luade to bear interest at the rate 
<jf 4 per cent. ; and further it was provided: 

"That any certiticate surrendered by any such purchaser (employé) shall 
be canceled and the stock shown thereby may be sold by the company to 
another employé or employés upon the same terms and conditions as original- 
ly sold, but at the valuatlon then last fixed by the board rate commlttee. 
The board of dlrectors may take such tirae as it may deem advisable to dé- 
termine whether to make further or other sale of the stock so surrendered, 
and when it shall be determined not to make the same, then new certiflcate 
or certificates for such stock may be issued and distributed pro rata to the 
then holders of original stock." 

Immediately af ter the passage of thèse resolutions, the capital stock aceount 
of the Company was increased by $250,000, and the undivided profit aceount 
dlminlshed by the same aniouut. Contracts for the sale of ail of the "em- 
I)loyés' stock" were at once made with différent employés of Lyon & Healy. 

John P. Byrne continued to be secretary of the company until May 18, 1908, 
and ex officio was trustée of the "employés' stock." On that date James F. 
Bowers was appolnted secretary of the company, and by that fact became 
trustée and successor to Byrne. 

The stock sold to employés was not entirely paid for until the 20th of April. 
1911. During the period froni 1904 until the stock was paid for a number of 
employés left the company and one or more died. Those, or their légal repré- 
sentatives, were paid the amount provided for in such event, and their stock 
was surrendered. The surrendered stock, however, was sold again to other 
employés, and was paid for in due time. 

The proceeds of the "employés" stock" was deposited in the bank to the 
crédit of I>yon & Healy ; and on the hooks of the corporation was kept an 
aceount entitled, "John P. Byrne, Trustée," while he was secretary, and after- 
wards "James F. Bowers, Trustée." 

The amount due upon the "employés' stock" which was surrendered to the 
company owing to the death of the employé, or bis leaving the company, was 
paid by check of the corporation, and the trustee's aceount was correspond- 
ingly deblted. 

While Byrne was trustée he kept a book in which was stated the aceount 
of eaeh employé who purchased "employés' stock," and also with each one of 
the stockholders of the original stock. This book was opened shortly after 
Jauuary 30, 1004, and foUowing the name or désignation of each aceount with 
the old stockholders appeared the words, "Surrendered Cap. Stk. a/c," and 
eaeh of the old stockholders was credlted with an amount ecjual to the pro- 
portion of the proceeds to be collected from the "employés' stock." 

This book was kept by Byrne personally. Most of the local stockholders of 
the corporation never saw the book until after June 1, 1008, and it does not 
appear afflrmatively from the record that any of the stockholders other than 
Byrne knew of the existence of the book, although they knew Byrne was trus- 
tée; they never asked whether he kept such a book, or, if he dld, for the priv- 
ilège of examlning it. 

During the latter part of the year 1007, Lyon & Healy purchased the stock 
of the défendant, (^îharles N. Post, aniounting to 1,096 shares. The priée was 
agreed upon, and in addition Post was paid his saUiry as président of the com- 
pany for the balance of the fiscal j'ear endlng Febrnary 1, 1908, and au asslgn- 
iiieiit was giveu to him of any elaim the company might bave against Charles 
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N. Post. Charles N. Post tlien resigued as au offlcer and director of the Com- 
pany, and retired from business. 

John r. Bvnie continued to act as trustée for the eniployCs' stock fund until 
some tlnie after May 22, 190S, although on the ISth of May, 1908, he was suo- 
ceeded in that office l)y James F. Bowers. Between Doeeniber 6, 1007 (the day 
on which Post sold liis stocl;), and the Ist day of June, 1908, Byrne paid to 
the défendant i?6,S72.09. ïhis payment was made iiy checlî of Lyon & Ilealy, 
and the trustée'» account in the boolvs of Byon & Healy was deblted with tliose 
payments and the l'ost account correspondingly debited. It was uot until after 
the 22d of May, 1008, that tlie stocliholders of Lyon & Healy learned that 
Byrne, as trustée, had made thèse payments. 

It also appears that the Ilaynes estate of Boston was the owner of 94.3 
sliares of the capital stock of Lyon & Healy; that on August 5, 1909, that 
stock was sold to the corporation, and after that finie Byrne, as trustée, paid 
to the proper représentatives of the Ilaynes estate $8,688.05 proceeds from 
the "employés' stock"; that those payments were made without the spécifie 
knowledge of any of the other stockholders of Lyon & Healy. The record does 
not show that the stockholders, other than Mr. Byrne, knew of or consented to 
the payment to the Ilaynes estate or to Post after the purchase of the Ilaynes 
and Post stock by the corporation. 

There is confllct in the évidence as to whether or not the "employés' stock" 
and the rights thereto were mentioned when the sale of the Post stock was 
eonsummated. In the view which I take of the case it is unnecessary to 
settle that controversy. 

Ou September 8, 1911, plaintiff herein commenced an action in assumpsit in 
the superior court of Cook county, the déclaration consisting of a spécial count 
and the common counts, seeking to recover $6,872.09, togetber with interest 
thereon, paid by mistalce to the défendant. ïhe défendant removed the cause 
to thls court, and flled pleas of tlie gênerai issue and set-off for further dis- 
tribution of the "employés' stock fund." 

Richard W. Clifford and William B. Jarvis, both of Chicago, 111., for 
plaintiff. 

Moses, Rosenthal & Kennedy, of Chicago, 111. (Joseph W. Moses 
and Edward D. Wallace, both of Chicago, iTl., of counsel), for défend- 
ant. 

CARPENTER, J. (after stating the facts as above). [1] Several 
points hâve been argiied earnestly and ably by counsel, but the interest- 
ing proposition in this case, and the controlling proposition, is the con- 
struction of the resolutions of the stockholders and board of directors. 
There is some ambiguity in the ternis used ; whether resulting from 
carelessness or design is immaterial. In endeavoring to reach a con- 
clusion as to what the parties intended by the language used, it is nec- 
essary, so far as is possible, to get into the atmosphère surrounding 
them when the resolutions were passed ; to become acquainted with 
their gênerai plan, and, if you please, with their "habits of language." 
In other words, having discovered their gênerai situation and purpose, 
and knowing their peculiarities and eccentricities, you must then dé- 
termine what they meant by what they did. 

As to the gênerai scheme : Lyon & Healy had issued capital stock of 
5,000 shares, and in 1904 had accumulated a large surplus and a large 
amount of undivided profits. The notice sent out to the stockholders, 
the action of the stockholders, and the action of the board of directors 
which approved the action of the stockholders, ail indicate that it was 
the purpose of those interested to make a division of some of the 
accumulated earnings. To this end it was voted to increase the capital 
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Stock of the corporation 2,500 shares. As to one-half of the increase, 
■clearly it was intended to déclare a stock dividend. As to the other 
one-half, it was determined that for the good of the enterprise cer- 
tain trusted employés should become stockholders. They were to pay 
for their stock as it was convenient, with interest on the deferred pay- 
ments. The proceeds accumulating from the sale of "employés' stock" 
was to be distributed among the stockholders of the company. 

The difficulty arises in the wording of the resolutions. The stock- 
holders and directors determined: 

"Tliat ail proceeds of such stock so sold sliall belong to and be distributed 
to the holders of tlie présent or original capital stock, and our board of direc- 
tors sliall so arrange that when any part of such stock shall be sold and col- 
lected for, the proceeds shall be at once distributed to the holders of the said 
original stock in proportion to their respective holdings at the time of such 
distribution." 

[2] The plaintifif contends that Post, having disposed of his stock, by 
that very circumstance divested himself of ail interest in the "em- 
ployés' trust fund," and that the words "in proportion to their respec- 
tive holdings at the time of such distribution" are conclusive on this 
point. The same language was used with référence to the 1,250 
shares of stock dividend. It is conceded that the stock dividend proper 
would not pass by a sale of the original stock, after the resolution 
of the directors on January 30, 1904. That language, used in connec- 
tion with the "employés' stock," ought not to be given a différent mean- 
ing unless a différent intent is manifestly clear. 

The resolution was drawn in the light of existing conditions and 
must be viewed from a practical standpoint. At the time it was 
passed, Lyon & Healy had a capital stock of $500,000, a surplus of 
$750,000, and undivided profits of $500,000 ; the value of each share 
of stock in the company, therefore, was $350. The owners of the 
5,000 shares were the owners in common of the assets of the company, 
and had the company then been lic[uidated each one would hâve been 
entitled to his ratable proportion of the capital, surplus, and undivided 
profits. 

Immediately after the passing of the stockholders' and directors' 
resolutions, the capital stock account of the corporation was credited 
upon its books with $250,000, and the undivided profits account was 
charged with the same amount of money. Thus the new stock issue of 
2,500 shares was immediately paid for, and out of the interest of the 
then stockholders. Instead of having an interest in $250,000 of undi- 
vided profits, the stockholders became entitled to receive their propor- 
tionate share of the increased capital stock. 

The corporation, through its stockholders and directors, immediately 
segregated $250,000 of its undivided profits and credited the amount 
to its capital stock account. That asset, when segregated, belonged to 
the stockholders, and took the form of new shares of stock fuUy paid, 
belonging to the shareholders in proportion to their respective holdings. 
The corporation, as such, ceased to hâve any interest in the increase ; 
it had received full payment. If, as contended by plaintifif, the "em- 
ployés' stock" had been held by the company to be sold at $200 a share. 
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the purchase price would hâve belonged to the company and would 
hâve passed to its treasury. If the parties interested had contemplated 
such action, the book entries in évidence never would hâve been made. 
The books of the company showed no débit entries against the pur- 
chasing employés, nor in any of its financial statements made during 
the years succeeding 1904 did it crédit itself with the indebtedness of 
the employés on account of stock purchases. Moreover, it is stated 
unequivocally that the purpose of the shareholders and directors was 
to make each share of stock of the company worth $200. If the stock 
to be sold to the employés belonged to the company, then each share 
would hâve been worth, book value, $233, and the employés, imme- 
diately after their purchase, would hâve had a profit of one-third on 
their transaction. On the other hand, if the "employés' stock" passed 
as an incident to the ownership of the original shares, then ail the 
original shares would hâve been worth $250 each, and the employés" 
shares would hâve been worth $200 each. 

It is clear that the corporation neither had nor asserted a right to the 
new stock. If the corporation surrendered its rights, who succeeded 
to them? Who had the right of succession? The increase of stock 
was intended to be paid out of the undivided profits. That was done. 
The normal instincts of mankind cannot be overlooked by the courts 
in administering the law. We hâve in this case the joint owners of a 
large amount of property deciding to divide up some of it. Is it likely 
they made the division with the purpose in view that others than 
themselves should get the benefit of it? A melon ordinarily is eut 
for the benefit of the owners of the melon patch. 

It is argued for plaintifï that the resolution of the directors making 
the "employés' stock" fuUy paid, and providing that in certain events 
the stock sold to employés should be taken over by the corporation at 
what was paid for it, and sold to the original stockholders according 
to their holdings, the proceeds to go into the treasury of the company,, 
is inconsistent with the idea of an absolute ségrégation of that stock. 
Quite the contrary is true. The original holders of stock, having re- 
ceived a cash return for the "employés' stock," naturally would not 
receive the surrendered stock, or its value, because it was not intended 
there should be a double profit on the transaction. It was proper 
therefore to provide that the subséquent purchase of the "employés' 
stock" should come from the company, and that the proceeds of the 
resale should go to the company ; it being apparent that the purpose of 
selling the "employés' stock" was to increase the interest of the em- 
ployés in the company and to stimulate them in the common interest. 

Moreover, paragraph 8 of the directors' resolutions provided certain 
methods for issuing the "employés' stock" and the appointment of a 
trustée to receive the proceeds thereof, and made it "the duty of such 
trustée to collect and receive ail dividends declared upon any stock 
so sold to employés, and to distribute the same pro rata to the hold- 
ers of said original stock." Hère again the right of the holders of the 
original stock was emphasized. The language used amounted to a 
déclaration of the directors of an immédiate dividend of the proceeds 
of the "employés' stock." The right of the shareholders was deter- 
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mined upon the adoption of the stockholders' and directors' resolu- 
tions; the enjoyment only was postponed at 4 per cent, interest. It 
was an immédiate vested estate, the enjoyment of which was post- 
poned merely for the convenience of the estate and for the purpose 
of arranging the necessary détails of disposing of the stock to the em- 
ployés. 

If it had been intended that the proceeds of the sale of stock to the 
■employés should be paid to whomsoever was the holder of the stock 
at the time such proceeds were ready for distribution, it would hâve 
heen easy to hâve so provided. It was not so provided, nor was it so 
intended. It cannot be supposed that the holders of shares in the 
Lyon & Healy company were so altruistic as to take their own money 
to provide dividends for persons not known to them. And it may very 
well be doubted if the directors of a corporation hâve the légal right 
to déclare a dividend out of présent earnings, and provide for its 
payment, not to the présent shareholders, but to some subséquent trans- 
férées. 

In the view I take of the transaction, every stockholder surfendered 
a pro rata of his interest in the surplus of the corporation, to be trans- 
formed into stock and sold to employés; that such surrendered in- 
terest was intended to be and was treated as belonging to each indi- 
vidual stockholder at the time the action was taken. Otherwise the 
stock would hâve been issued by the corporation to the employés and 
the proceeds received by the corporation. The rights of the stock- 
holders were fixed, the realization only being postponed ; and each 
stockholder so surrendering his interest is entitled to payment there- 
for regardless of whether or not he disposed of his holdings of orig- 
inal shares. It was a stock dividend, and when the défendant Post 
sold his stock he sold it, in commercial parlance, ex-dividend. 

There will be a gênerai finding against the plaintifif, and a finding in 
favor of the défendant on his plea of set-ofif for the sum of $3,614.71. 
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SMITH V. BROWN BROS. & CO. 

(District Court, D. Massachusetts. December 8, 1013.) 

Xo. 214. 

Banks aîjd Banking (§ 191*) — Advances to Customeb foe Importation of 
MeRCHAKDISE — TlîUST Receipts. 

A bank issued letters of crédit for tbe use of a hide importing com- 
pany in purchasing liides for import; the custom being for the seller to 
consign the purchase to the bank and draw on Its London correspondent 
for the price with invoice and bill of lading attached. On arrivai of the 
consignment, the bank indorsed the bill of lading to the company, tak- 
ing a trust receipt by which the company was given the right to bave 
the hldes manufactured into leather and to sell the same, but agreed 
that the leather or its proceeds should be held in trust for the bank for 
the payment of the amount of the letter of crédit and "of any other in- 
debtedness" to the bank. A receiver was appointed for the company, 
which had at the time a quantity of leather for sale in the hands of 
commission merchants, consisting in part of leather procured through 

•For other cases see same topic & § NUMBriH :n Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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the bank, but Intemiingled witli tliat from otlier soiirces, and It liad prn- 
cured advauces on the eonsignraents witli the consent of tlie bank. The 
bank notified the merchants of its elalni to the entire proeeeds o£ the 
leather in their hauds, sub.iect to the advances. At that tinie the Com- 
pany had paid ail of its obligations to the bank then due, Includlng those 
arisiiig from the particular letters of crédit with which the leather thon 
with the commission merchants had been pnrcliased, but ovved othor 
claims not niatured. Hcld, that the bank was the gênerai owner of the 
leather, subject only to the company's contract right to become the owner 
by paying the amount due under the letters of crédit with which it was 
purchased and any other indebtedness then due the bank, and that, such 
payment having been made, the title then jiassed to the Company, freo 
from any claim or lien on acconnt of any Indebtedness which might sub- 
sequently become due for other purchases. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 72C; 
Dec. Dig. § 191.*] 

In Equity. Suit by George C. Vaughan against the Massachusetts 
Hide Corporation. On exceptions to master's report on pétition of 
Jeremiah Smith, Jr., receiver, against Brown Bros. & Company. Af- 
firmée! in part, and disafiirmed in part. 

Warner, Warner & Staclcpole, of Boston, Mass., for complainant 
and for défendants Waldron P. Brown and others in pétition of Smith,, 
receiver, against Brown. 

Ferdinand A. Wyman, of Boston, Mass., for Massachusetts tlide 
Corporation. 

Howard Stockton, Jr., of Boston, Mass., for petitioner in pétition of 
Smith, receiver, against Waldron P. Brown. 

BINGHAM, Circuit Judge. The petitioner is the receiver of the 
Massachusetts Hide Corporation, and brings this proceeding to recover 
certain funds in the hands of Brown Bros. & Co. as stakeholders, which 
he claims as a part of the gênerai assets of the corporation. Brown 
Bros. & Co., on their part, claim the funds as the proeeeds of certain 
property which they say the hide corporation held in trust for them, 
and which came into its possession under the circumstances hereinaf ter 
set f orth. 

The hide corporation was engaged in the business of importing and 
selling hides and skins, and financed its importations through Brown 
Bros. & Co. and other bankers. The practice with regard to importa- 
tions through Brown Bros. & Co. was as follows : 

When an importation was in prospect, the hide corporation applied 
to Brown Bros. & Co. for a letter of crédit, which would be issued 
entitling the vendor to draw upon Brown Bros. & Co. or their European 
représentative for the purchase price, subject, however, to an agree- 
ment of indemnity executed by the corporation, and indorsed by its 
treasurer individually. The letters of crédit that were issued were in 
the f ollowing f orm : 
Xo. N. Boston 191... 

You are hereby authorized to value on Brown, Sbipley «&, Co., Loudou, at 

for account of N for any sum or sums not 

exceeding in ail pounds sterling for cost of merchan- 

dise to be shipped to the bills of lading to be filled u]) to Brown 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Brothers & Company Tlie shipments must he com- 
plétée!, and tlie bllls drawn withln . . months f rom this date, and the advice of 
them to Brown, Shlpley & Co., London (in duplicate) nrast be acconipanied by 
bill of ladiug, with an abstract of involce indorsed thereon, on receipt of 
wliich documents the bills wiU be duly honored. 

And Brown, Shlpley & Co., London, hereby agrée with the drawers, in- 
dorsers and bonu fide holders of bills, drawn in compliance with the ternis of 
this crédit, that the same shall be duly honored on présentation at their 
counting house. Drafts under this crédit to contain the clause "Drawn under 

Crédit No. N " dated Boston 191 

For £ The user of this crédit will please send Invoice 

properly certified and B/L by the vessel, under cover to 

[Signed] Brown, Shipley & Co. 

The form of indemnity agreement executed by the corporation and 
indorsed by its treasurer was as f ollows : 

Kecelved the letter of crédit, of which the annexed is a copy for 

pounds sterling, in considération whereof hereby 

agrée with Messrs. Brown, Shipley & Co. and with Messrs. Brown Brothers &, 
Co., respectlvely, to provide, previous to the inaturity of the bills drawn la 
virtue of said crédit, sufHcient funds in cash or in satisfactory bills on London, 

at not exceeding sixty days' sight, indorsed by to meet 

the payment of the sanie, together with a commission of one-half of one per- 
cent, on drafts drawn at sight to sixty days or two months, three-quarters of 
one per cent, on drafts drawn at ninety days or three months, one per cent. 
on drafts drawn at four months, and one and one-half per cent, on drafts 
drawn otherwise. 

It is understood that moneys paid to Brown Brothers & Co. shall be taken 
as a payment without recourse, and that in ail settlements arising under this 
crédit, the pounds sterling shall be calculated at the current rate of exchange 
at the tlme of such settlement. 

It is further understood that each draft is to be settled to a point, witli 
commission as above, and interest adjusted in a net rate of exchange at the 
time of payment. In the event, however, of settlements not being so made 
to a point, that Messrs. Brown, Shipley & Co. are to furnish their account 
current semlannually, charging interest at the rate of flve per cent, per an- 
num, or at the current rate if it be above that. 

And hereby recognize and admit the ownership of Brown, 

Shipley & Co. in, and their right and that of Brown Brothers & Co. to, the 
possession and disposai of ail goods and the proceeds tliereof, for which 
Brown, Shipley & Co. may enter into any engagements in virtue of this crédit, 
as also to the possession of Bills of Lading for and.policies of Insurance on 
such goods, until such time as any Indebtedness or liability existing as against 

in favor of Brown, Shipley & Co. or Brown Brothers & Co., 

under the said crédit or otherwise, shall hâve been fully paid up and dls- 
charged, and in the event of either of them hereafter indorsing said goods 

to for the purpose of sale or otherwise, hereby 

consent that their right to repossess themselves of the same or any proceeds 
thereof may be exereised at their discrétion. Any proceeds of said goods com- 
ing into their hands are to be applied against the expenses of Brown, Shipley 

& Co., under this crédit, or against any other indebtedness of 

to them or to Brown Brothers & Co., including ail expenses incurred by either 
of them, and commission of sale and guaranty, 

This obligation is to continue in force, and to be applicable to ail transac- 
tions notwithstanding any change in the individuals composing the respective 
flrms parties to or concerned in this contract or either of them, or in that of 
the user of this crédit, whether such change shall arlse from the accession of 
one or more new parties or from the death or sécession of any partner or 
partners. 

Confirmation of this crédit has been telegraphed through Brown, Shipley & 
Co., London, at our request and sole risk. 

Dated 191 
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The letter of crédit having been procured, it would be sent through 
the European représentative of Brown Bros. & Co. to the vendor, who 
upon receipt of it would ship the hides by bill of lading to the order of 
Brown Bros. & Co., and would draw upon them, or their European rep- 
résentative, by London draft with the bill of lading attached. The 
drafts would be four months' drafts and would be accepted on prés- 
entation, to be paid in London at maturity. 

Upon arrivai of the hides in Boston, the hide corporation would re- 
ceive from Brown Bros. & Co. the bill of lading, indorsed by them, so 
that it could clear the goods and obtain possession of them, and as part 
of the same transaction it would exécute and deliver to Brown Bros. & 
Co. a form of trust receipt, known as Form A, and reading as follows : 

A. Trust Receipt. 

Hecelved from Brown Brothers & Co. the foîlowing goods and merchandlse. 

tlieir i)roperty, specified In the bill of lading, per dated 

inarked and uumbered as follows : 

And in considération thereof ^^ hereby agrée to hold sald goods In trust 
for them, isnd as their property, with libert.y to sell the same for their account 
or to nuuuifacture and renianufacture the same wlthout cost or expansé to 
them, and we also agrée to keep said goods, nianufactured product and pro- 
ceeds thereof, whether in the form of nioney or bllls receivable, or accouuts, 
separate and capable of identification as their property, and hand the proceeds 
to them to apply against the expenses of Brown, Shipley & Co., and ™^ ac- 
count under tlie terms of Letter of Crédit No issued for ^J^. account 

and for tlie payment of any other indebtedness of ™''"' to Brovvii, Shipley & 

ours ' ^ •' 

(jO. or to Brown Brothers & Co. 

Brown Brothers & Co. may at an.y time cancel tliis trust and take posses- 
sion of said goods, or the nianufactured product, or of the proceeds of such of 
the same as may hâve then been sold, wherever the sald goods or proceeds 
may then be fouud, and in the event of any suspension, proceediugs in bank- 
ruptcy or fallure, or assignmeut for the beneflt of credltors on ^ part, or of 
the nonfulfilment of any obligation, or of the uoupayuient at maturity of any 
acceptance made by "^"^ under said crédit or any other crédit issued by Brown 
Brothers & Co. or Brown, Shipley & Co. on ™^ account or on any indebtedness 
on ™^ part to either of them, ail obligations, expenses, Indebtedness and 11a- 
billties whatsoever sliall thereupon (with or wlthout notice) at their option 
mature and become due and payable. ïlie said goods and the nianufactured 
product thereof while in ™^ hands shall be fully insured against loss by lire, 
and the Insurance nioney reeeived for any loss shall be subject to the trust 
hereiu contained in the same manner as the goods themselves. 

Upon receipt of the bill of lading, the hide corporation cleared the 
hides, and either sold them or sent them to a tanner, and when tanned 
consigned them to a commission house for sale, together with other 
leather not imported through Brown Bros. & Co., but which was the 
property of the corporation. After the leather was delivered to the 
commission merchants, the corporation would from time to time obtain 
advances from them on the leather so delivered. This was done with 
the consent of Brown Bros. & Co., and it was understood that the 
commission merchants should reimburse themselves for the advances 
and expenses from the gênerai proceeds of leather sold. 

In the particular transactions out of which the funds in question 
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arose the hides, thus importée! through Brown Bros. & Co. and other 
bankers, were tanned, and the leather was sent to the following com- 
mission merchants for sale, viz., Converse & Ce, Grey, Clarke & Engle 
Co., Brown & Fiske, and Pfister & Vogel Co. ; and ail thèse merchants 
made advances to the hide corporation on the leather sent to them, with 
the consent of Brown Bros. & Co. 

September 6, 1910, Brown Bros. & Co. sent letters to thèse commis- 
sion houses, claiming ail the leather held by them for the hide corpora- 
tion as their property. September 13th the petitioner was appointed 
receiver of the hide corporation. September 19th the receiver and 
Brown Bros. & Co. entered into an agreement, whereby the above-men- 
tioned commission houses were to pay over any balances due the hide 
corporation on their books to Brown Bros. & Co., as stakeholders ; and 
pursuant to this agreement sums aggregating $14,849.29 were se paid 
to Brown Bros. & Co., being the balances remaining in the hands of 
the commission merchants after satisfying their advances and expenses. 
The period of time during which transactions of this kind were carried 
on between the hide corporation and Brown Bros. & Co. was about 
a year and a half. On September 6, 1910, the date on which Brown 
Bros. & Co. notified the consignées of their claim to the funds in ques- 
tion, the hide corporation had met ail its obligations to Brown Bros. & 
Co. that were then due, and ail obligations with respect to the particular 
letters of crédit under which the leather was imported, the proceeds of 
which are sought to be recovered in this proceeding. But on September 
6, 1910, there was an outstanding draft which would become due at a 
later day. 

By agreement of parties a spécial master was appointed to hear and 
détermine the issues of law and fact in the case, his findings of fact 
to be final ; and the case is hère now on exceptions by both parties 
to his report. 

The findings and rulings of the master are in substance that the 
title to the leather imported through Brown Bros. & Co. was in them 
as gênerai owners, subject to an équitable or contract right in favor of 
the hide corporation; that the trust receipts issued by Brown Bros. & 
Co. are valid as against the receiver ; that the fact the particular draf ts 
under which the leather was imported were paid at maturity, and ail 
other obligations of the hide corporation to Brown Bros. & Co. that had 
matured had also been paid, had no effect on Brown Bros. & Co.'s 
rights in the proceeds of the leather under the trust receipts ; and that, 
although the leather imported through Brown Bros. & Co. with other 
leather belonging to the hide corporation had been pledged by the 
hide corporation with the consent of Brown Bros. & Co. to the com- 
mission merchants for advances and expenses made and incurred, so 
that the balances could not be identified as the proceeds of the leather 
imported through Brown Bros. & Co., nevertheless Brown Bros. & Co. 
were entitled to thèse balances under the principles of subrogation. 

I am of the opinion that the title to the leather was in Brown Bros. 
& Co. as gênerai owners, subject to a contract right in favor of the hide 
corporation, and that the trust receipts are valid as against the re- 
ceiver. 
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"The décisions- are so numerous, and by so many courts, to the effect tbat 
when a commercial correspondent advances money for the piirchase of prop- 
erty, and takes possession, either actual or synibolical, he becomes the owuer 
thereof, eveu when the aclvancemeut was niade and the property was pur- 
chased at the recpiest and for the ultiniate use and profit of another, and there 
Is an agreement to transfer tltle to that other npon the performance of con- 
ditions précèdent, and owtiershlp was taken solely for the protection nï the 
advancement. that snch may be said to be the establlshed rnle." New IJaven 
Wire Oo. Cases. 57 Conn. 352, s. c, 18 Atl. 266, 5 L. U. A. 300 ; In re MuUl^'au 
(D. C.) 116 Fed. 715; Dows v. Bank, 91 U. S. OIS, 2;î L. M. 214; Moors v. 
Wvman, 116 Mass. 60, 15 N. E. 104; Moors v. Drury, 1.86 Mass. 424, 71 X. K. 
810; Browii Bros. v. BUlliiston, 16,3 Pa. 76, 29 Atl. 904, 43 Am. St. Kep. 780; 
Morrs v. Kldder, 106 N. Y. 32, 12 N. E. 818; Bank v. IvOgan, 74 N. Y. 568; 
Barry v. Bouinger, 46 Md. 51). 

In this case Brown Bros. & Co., bj' their acceptance of drafts 
through their English correspondents drawn in pursuance of letters of 
crédit which they had issued to the hide corporation, in effect pur- 
chased and paid for the hides with their ovvn money. By so doing, and 
by talcing the invoices and bills of lading for the same in their own 
name in pursuance of the agreement, they became absolute owners 
thereof ; and this was so notwithstanding the f act that they were un- 
der obhgation to sell the hides to the hide corporation upon the per- 
formance by the latter of its agreement. They could hâve sold the 
hides and given title to a third person, leaving the hide corporation to 
its action for damages for breach of contract to dehver to it. They 
were in every essential view the gênerai owners, and possessed the 
rights necessarily attending such ownership. Although they became 
owners, it was for the sole purpose of obtaining their commission and 
the highest security possible for their advancements, and their owner- 
ship was subject to an agreement that their property in the hides should 
cease upon the performance of certain conditions précèdent upon the 
part of the hide corporation. This is apparent from the provision in 
the indemnity agreements executed by the hide corporation upon receipt 
of the letters of crédit in which it stipulated that we "recognize and 
admit the ovimership of Brown, Shipley & Co. in, and their right and 
that of Brown Bros. & Co. to, the possession and disposai of ail goods 
and the proceeds thereof, for which Brown, Shipley & Co. may conie 

under any engagements in virtue of this crédit until such time 

as any indebtedness and liability existing as against (us) in favor 
of Brown, Shipley & Co. or Brown Bros. & Co., under the said crédit 
or othervvise shall hâve been fully paid up and discharged." 

The fair nieaning of this indemnity contract, when read in connec- 
tion with the letter of crédit and trust receipt, is that Brown Bros. & 
Co. bound themselves to pay for the hides, and, upon the performance 
of conditions précèdent by the hide corporation, to transfer title to it. 
By the trust receipt, the hide corporation obtained possession of the 
hides upon its agreement to hold them in trust for Brown Bros. & Co. 
and as their property, and subject to their order, with liberty to sell as 
the property of the bankers, and that in case of sale to keep the pro- 
ceeds, whether in the form of money, bills receivable, or accounts, 
separate and capable of identification as their property, and hand the 
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proceeds to them to apply against the acceptances and for the "payment 
of any other indebtedness" to the bankers. 

Among other requests, counsel for the receiver requested the mas- 
ter to rule: 

"ïliat the words 'any other Indebteclness' contained In the trust receipt in 
Form A mean any other indehtedness due at the time the particUlar letter of 
crédit involved was satisfied." 

This request was denied, notwithstanding it was found that ail other 
indebtedness due at the time the particular letter of crédit under which 
the property, the proceeds of which are hère in question, was imported 
had been paid. This request involves a construction of the written 
instruments embodying the contract under which the goods were im- 
ported and suffered to corne into the possession of the hide corporation. 

In the New Haven Wire Co. Cases, 57 Conn. 352, 18 Atl. 266, 5 L. 
R. A. 300, the court was called upon to consider the claims of three 
différent bankers to property imported under conditions similar to 
those hère in question. One of the bankers was Brown Bros. & Co., 
and the contract upon which the shipment was made differed in no ma- 
terial respect, so far as we are hère concerned, from the one we are 
now considering. Their claim is stated on page 389 of S7 Conn., on 
page 272 of 18 Atl. (5 L. R. A. 300), as follows: 

"The appllcants, Brown Bros. & Co., made conditional sales and deliveries 
of nail machines and of rods to the New Haven Wlre Company upon condi- 
tions as follows: The wire company agreed to hold the nail machines and 
rods in trust, with liberty to sell the same, and in case of sale to hand the 
avails as soon as received to Brown Bros. & Co. as security for due provision 
for the acceptance of Brown, Shipley & Co. of Liverpool on its account noted 
at foot ; and it further pledged to them the machines and rods and the pro- 
ceeds thereof as security for the payment of any other indebtedness of It to 
Brown, Shipley & Co. In considération of the letter of crédit issued by Brown 
Bros. & Co. to it, ttie wire company agreed to pay the drafts drawn under the 
letter; it also gave to them a spécifie claim and lieu on ail goods and the pro- 
ceeds thereof for which Brown, Shipley & Co. should come under any engage- 
ment in virtue of the letter ; also pledged to them the goods and the proceeds 
thereof as security for any other Indebtedness from it to them." 

The court then proceeds and holds that : 

"The effect of the trust receipt and of the agreement thus reclted Is that 
eacli nail machine and each lot of rods delivered by Brown Bros. & Co. to the 
wire company remained their property until the latter .should répay the ac- 
ceptance Importing its nail machines or the rods; also ail indebtedness due 
at the time of payment of the importing acceptance." 

It further says, on page 391 of 57 Conn., on page 273 of 18 Atl. 
(5 L. R. A. 300) : 

"It was the understanding and intention of ail parties to thèse agreements 
that whenever the absolute tltle to a particular lot of rods so delivered up- 
on conditions should be Jiecessary to the wire company for the profitable con- 
duct of its business, it should then be possible to it to obtaiu such title; to 
obtain it, it need be, contrary to the will of the appllcants by a sutticient 
tender. And as it was the expectation of ail parties that importation and con- 
ditional sales and deliveries would succeed each other to an indettnlte point 
in the future; that for thèse an overlapping succession of acceptances should 
come into existence extending to a eonstantly receding date, it is not withln 
the :reasonai)le: interprétation of the contract to say that it contemplated the 
burdenliig of each lot of rods with this accumulatiug indebtedness; upr to 
209 F.— 43 



674 209 FEDEKAL REPORTER 

say that tlie applicants required from the wire company the payment of ac- 
ceptances before maturity as a condition précèdent to obtainlng title to rods 
vvhicli it had paid for. It is ratlier to be interpreted as permitting it to obtain 
sucli absolvite title by paying for tUe rods, and by paying In addition sucli 
other indebtedness from it to them as sUould then be due." 

Such seems to be the reasonable construction of this contract, and 
as a conséquence, under the facts found by the master, the money in 
question belongs to the hide corporation free from any claim of prior- 
ity on the part of Brown Bros. & Co. 

Again, as to the ruhng of the master that Brown Bros. & Co. were 
entitled to the balance of $1,240.06 on the Converse & Co. account; 
to the balance of $3,134.36 on the Grey, Clarke, & Engle Co. account; 
to the balance of $2,008.26 on the Brown & Fisk account ; and to the 
balance of $6,349.77, less $759.21 on the Pfister & Vogel Co. account— 
it may- be said that, even if the contract is not subject to the construc- 
tion above placed upon it, this ruling cannot be sustained. The hide 
corporation was permitted by Brown Bros. & Co. to pledgè the hides 
and their proceeds to the commission merchants (to whom they were 
consigned for sale) to secure advances made by the rnerchants to the 
corporation. Leather imported through other bankers was also con- 
signed and pledged to the same commission merchants by the cor- 
poration. No account was kept by the commission merchants showing 
from what source the hide corporation, obtained the leather, and the 
proceeds of sales were appHed by the merchants tipon the advances 
from time to time as the sales were made, without regard to the par- 
ticular source from which they came. From such circumstances no 
presumption arises that the advances were paid out of the proceeds 
of leather derived from one source rather than the other, and the 
finding and ruling of the master that the balances could not be identi- 
fied as the proceeds of Brown Bros. & Co. leather is undoubtedly cor- 
rect; but his ruling that, under thèse circumstances, Brown Bros. & 
Co. were entitled on the principles of subrogation to bave the proceeds 
of the leather, derived from sources other than the sale of their leath- 
er, first applied to satisfy the advances, is erroneous. The rights of 
priority of Brown Bros. & Co. over the gênerai creditors of the corpo- 
ration to funds in the hands of the receiver, or due to him from debt- 
ors of the corporation, dépend upon whether the whole or any part 
of the funds can be identified as the proceeds of hides imported 
through them. As they cannot be identified, their équitable right of 
priority is lost; and the proceeds having been applied from time to 
time as the sales were made, no question of the marshaling of assets 
is presented. 

No claim is made by the receiver to the balance of $834.75 on the 
Hunt Rankin Leather Company account, or to the balance of $1,282.- 
04 on the R. M. Baker account. Thèse balances are found to be the 
proceeds of leather imported upon Brown Bros. & Co. letters of crédit 
alone, and it also appears that Brown Bros. & Co. hâve never been 
reimbursed for their acceptances under thèse particular letters of 
crédit. 

The master's report is affirmed in part and disafifirmed in part. The 
parties may présent drafts for a decree. 
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riAKGES et al. v. WHITFIBLD, Immigrant Inspector, et al. 
(District Court, N. D. lowa, E. D. December 3, 1913.) 

1, Habeas Corpus (§ 92*) — Pkoceedinqs fob Déportation — Eeview bt Ha- 

beas cokpus. 

In habeas corpus proceedlngs brought by an allen held for déportation, 
the court eanuot consider the sufflciency of the évidence if properly and 
fairly taken, Imt niay, and it is its duty to, consider the nieaus of pro- 
curing the testimony and its competency and légal admissibility agalnst 
petitioner, and détermine whether or not he has had a fair and impar- 
tial hearing. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. § 92.*] 

2. Aliens (§ 54*) — Proceedings fok Déportation — Hearing. 

Under the provisions of Immigration Act Feb. 20. 1907, e. 1134, 34 Stat. 
898, as ameuded by Act March 26, 1910, c. 128, 36 Stat. 263 (U. S. Comp. 
St. Supp. 1911, p. 499), which authorize the arrest and déportation of 
aliens wlio bave lawfully entered the United States for certain causes 
subsequently arising, ex parte affidavits œay be taken preliminary to and 
as a basis for an application for a warrant for the arrest of an alien so 
charged, but such affidavits cannot be again used as évidence agalnst him 
on his hearing after arrest, at which he is entitled to be represented by 
counsel and to eross-examine the wltness agalnst hlm. 

[Ed. Note, — For other cases, see Aliens, Cent Dig. § 112 ; Dec. Dig. 
i S4.*] 

S. Aliens (§ 54*) — Immigration Officers — Oaths, When Autiiorized. 

Section 24 of the Immigration Act only authorlzes imiulgratlon officers 
to administer oaths, and take and consider évidence touching the right of 
aliens to enter the United States. This does not authorize sueli officers 
to administer oaths in proceedings to banlsh aliens from the United States 
for causes arising after they hâve been rightly admitted thereto ; and 
pretended oaths adnnnistered in such proceedings are without authority 
of law and of no efCect. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. 
§ 54.*] 
4. Aliens (§ 54*) — Proceedings foR Déportation — Legality. 

Petitioners, who were aliens lawfully admitted into the United States, 
were arrested for déportation because of their alleged subséquent acts on 
ex parte affidavits of others taken by an inspector, who adiuinistered the 
oaths, and forvvarded to the department. They were severally examined 
by the inspector, who procured the affidavits and made the arrests, and 
on such examinations and the affidavits previously taken he reeommended 
their déportation, although they denied the charges. Until the close of 
the exaniination they were not advised of their right to hâve counsel, and, 
while the counsel tlien employed was permitted to introduce évidence in 
their behalf, they were denied the right to hâve the persons making the 
affidavits called for cross-examination and were unable to procure their 
testimony. Held, that the charge agalnst them was not supported by any 
compétent testimony, nor were they given a fair hearing, and that they 
were entitled to be dlscharged. 

[Éd. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

Pétition by George Hanges, Demetrios Lampere, Steve Pantza, and 
Peter Francas against S. L. Whitfield, as Immigration Inspector, and 
E. Fitzgerald, as Sheriff of Cerro Gordo County, lowa, for a writ of 
habeas corpus. Writ granted. 

•For otber cases see same topic & § numbbb m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Williams & Breese and Rule & Shipley, ail of Mason City, lowa, for 
pêtitioners. 

A. Van Wagenen, U. S. Atty., of Sioux City, lowa, for défendants. 

REED. District Judge. A writ of habeas corpus was issued against 
the défendants November 12, 1913, upon application of the pêtitioners 
therefor, to which the défendants hâve answered or made return. The 
évidence taken upon this hearing shows that complaint was made to 
the Bureau of Immigration some time prior to October 7, 1913, by cer- 
tain of the police officers of Mason City, lowa, that the pêtitioners, who 
are aliens and citizens of Greece, were or might be unlawfully within 
the United States. The matter was referred to the défendant S. L. 
Whitfield, as inspecter of the Bureau of Immigration, who procured at 
Mason City the ex parte statements of certain women and girls, and 
other persons in that city, which purport to hâve been sworn to before 
the défendant Whitfield as such inspecter, and tend to show that two of 
the pêtitioners, viz., George Hanges and Demetrios Lampere were pro- 
prietors of a restaurant in Mason City; that the other two were em- 
ployed by them in said restaurant as waiters ; also, that women and 
girls who had been previously employed in the restaurant were of ill 
repute and practiced prostitution in rooms over the same. This so- 
called testimony was taken in the absence of the pêtitioners, without 
notice to them, and was for\varded by the inspecter from Mason City 
to the Bureau of Immigration at Washington, October 23, 1913. On 
the same day he sent to the Bureau a télégraphie message in cipher 
requesting that a télégraphie warrant issue for the arrest of the pêti- 
tioners. Upon receipt of this message the Bureau of Immigration 
granted the request and sent to the inspector at Mason City a télé- 
graphie message in cipher, which translated reads as follows : 

"Western rnlon Telegraph Co., Washington, D. 0., Oct. 24, 1913. 
"Whitfield, Immigrant Inspector, Mason City, la. 

"Arrest the followlug named aliens and hring before yourself for hearing, 
forwarding record of proceedings to the Department; Demetrios Lampere, 
Steve Pantza, George Hanges, and Pete Fraucas. Aliens employed by, in, or 
in connection wlth a music or dance hall or other place of amusement or 
resort habltually frequented by prostitutes or wliere prostitutes gather. 
Aliens coniiected with the management of house of prostitution. Aliens found 
receiving, sharing in, or deriving beneflt from a part or the whole of the earu- 
ings of any prostitute. J. B. Densmore, Actiug Secretary." 

Upon receipt of this warrant Inspector Whitfield arrested the pêti- 
tioners, and, without informing them of their right to counsel, exam- 
ined each of them separately and at length, and at the conclusion of 
the examination asked of each this question : 

"Q. Do you understand that you are charged in this warrant with being 
unlawfully in the United States, in that you are eniiiloyed in a house of prosti- 
tution, music or dance hall, or other place where prostitutes gather; that you 
are connected with the management of a house of prostitution ; that you are 
found receiving, sharing in, or deriving beuefit from a part or the whole of 
the earnings of prostitutes?" 

Each answered: "Yes, I understand." 

"Q. Are you satisfied with this hearing that bas been given you, or do you 
désire to be represented by au attorney?" 

Each answered : "I want an attoruey, or lawyer." 
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No testimony was taken by the inspecter after the r.eceipt of the 
télégraphie warrant and the arrest and examination of the petitioners. 
After completing their examination, and taking the testimony in their 
behalf a few days later, he forwarded to the Bureau of Immigration 
the copy of the ex parte affidavits taken by him prior to his appHcation 
for the warrant of arrest and the examination of the petitioners and 
the testimony taken in their behalf and recommended that warrants 
issue for the déportation of the petitioners. 

There are some 20 of the so-called affidavits taken before the in- 
specter at varions tiiT-s from October 7th to October 23d, inclusive, 
the date of the application for the warrant of arrest. It would unnec- 
essarily extend this opinion to set forth thèse alleged affidavits in full 
or even an abstract of them. It must suffice to say of the contents of 
the so-called affidavits, and other testimony taken by the inspecter, that 
most of it is but hearsay, and would be inadmissible against the peti- 
tioners for any purpose whatever in any judicial proceeding where the 
esta'.-h'shed rules of évidence prevail. Some of the girls, however, re- 
late coivversations they say they had with some of the petitioners, and 
some say they had sexual intercourse with one or two of them at places 
other than in the restaurant or in the rooms over the same. One of the 
petitioners, George Hanges, admits that he had sexual intercourse with 
one of the women several months before the hearing, on the farm 
where she and her husband lived; and another, Steve Pantza, admits 
that he was at an apartment house in Mason City with another of the 
girls more than a year before he was examined. Aside from this, 
the petitioners in the main deny the statements of the women or girls. 

The purport of the testimonj' and the method of procuring it bas 
been thus stated for the reason that the petitioners allège, as a ground 
for the issuance of the writ and to sustain the same, that they hâve been 
denied a légal, fair, and impartial hearing or trial upon the charges 
against them as grounds for their déportation. 

[1] The court will not in proceedings of this character consider the 
testimony or the weight thereof, if properly and fairly taken, to déter- 
mine whether or not it is sufficient to warrant the déportation of an 
alien. That would be for the proper immigration officiais to déter- 
mine. But the court may, and it is its duty to, consider the manner 
of procuring the testimony, its competency and légal admissibility 
against the petitioners, and détermine whether or not they hâve had a 
fair and impartial hearing or trial. Chin Yow v. United States, 208 
U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; Wong Wing v, United States, 
163 U. S. 228, 237, 238, 239, 16 Sup. Ct. 977, 41 L. Ed. 140; United 
States v. Sibray (C. C.) 178 Fed. 144 ; United States v. Williams (D. 
C.) 185 Fed. 398; Roux v. Commissioner of Immigration, 203 Fed. 413, 
121 C. C. A. 523 ; United States v. Williams (D. C.) 193 Fed. 228. 

[Z] The Immigration Act of February 20, 1907, c. 1134, 34 Stat. 898, 
as amended by the Act of March 26, 1910, c. 128, 36 Stat. 263 (U. S. 
Comp. St. Supp. 1911, p. 499), provides, in efïect: That any alien who 
shall enter the United States in violation of law, and such as become 
public charges from causes existing prior to landing, shall,. upon the 
warrant of the Secretary ôf Commerce and Labor (now Secfetary of 
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Labor), be taken into custody and deported to the country whence 
he came at any time after the date of his entry into the United States. 
Section 20. That in case the Secretary of Labor shall be satisfîed that 
an ahen has been found in the United States in violation of the act, or 
that an alien is subject to déportation under the provisions thereof, or 
of any law of the United States, he shall cause such alien to be taken 
into custody and retutned to the country whence he came, in the man- 
ner provided by section twenty of the act. Section 21. That the Com- 
missioner General of Immigration shall under the direction of the Sec- 
retary of Labor hâve charge of the administration of ail laws relating 
to the immigration of aliens into the United States, and shall estabhsh 
such rules and régulations, and issue from time to time such instruc- 
tions, not inconsùtent zvith law, as he shall deem best calculated for 
carrying out the provisions of the act, and for protecting the United 
States, and aliens migrating thereto from fraud and loss. Section 22. 
That immigrant inspectors and other immigration officers, clerks, and 
employés shall be appointed from time to time by the Secretary of La!- 
bor, upon the recommendation of the Commissioner General of Immi- 
gration, and that immigration officers shall hâve power to administer 
oaths and to take and consider évidence touching the right of any alien 
to enter the United States, and, when necessary, to make a written 
record of such évidence. Section 24. 

Rule 22 of the Immigration Rules of November 15, 1911, so far as 
applicable, provides that officers shall make thorough investigation of 
ail cases where they are credibly inf ormed or hâve reason to believe that 
a specified alien in the United States is subject to arrest and déporta- 
tion on warrant. Subdivision I. 

The application for the warrant of arrest must state facts bringing 
the alien within one or more of the classes subject to déportation aftér 
entry. The proof of thèse facts should be the best that can be ob- 
tained. 

Note: Usually affidavits stating facts on affiants' own knowledge 
should be obtained. Subdivision 2. 

"Execution of warrant of arrest and hearing thereon : 

"(a) Upon receipt of a warrant of arrest the alien shall be taken before the 
person or persous thereln described aud grauted a hearlug to enabJe him to 
show cause, wliy he should not be deported. In the discrétion of the Immi- 
gration oflicer in charge he niay, pendlng détermination of hls case, be talven 
into custody or allowed to remain in sonie place deemed by such offlcer se- 
cure aud proper, except that an alien conflned in an Institution shall, In the 
absence of spécial instructions, not be removed therefrom untll a warrant of 
déportation lias been issued. 

"(b) During the course of the hearing the alien shall be allowed to inspect 
the warrant of arrest and ail the évidence on which it was Issued; aud at 
such stage thereof as the offlcer before whom the hearing is held shall deem 
proper, he shall be apprised that he niay thereafter be represented by counsel 
and shall be requlred then and there to Btate wliether he desires counsel or 
waives the sanie, and hls reply shall be entered on the record. If counsel be 
selected, he shall be permltted to be présent during the further conduct of the 
hearing, to in.spect and make a eopy of the minutes of the hearing, so far as 
it lias proceeded, and to offer évidence to meet any évidence theretofore or 
thereafter isresented by the government. Objections and exceptions of coun- 
sel shall not be entered on the record, but may be dealt with in an accom- 
panylng brief. 
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"(c) At the close of the hearing the full record shall be forwarded to the Bu- 
reau, together with any written argument submitted by counsel, and the rec- 
ommeudatioiis of the exaniining offlcer and the offlcer in charge for déter- 
mination as to whether or not a warrant for déportation shall is- 
sue. • • *" 

Aliens who are unable to give bail shall be held in jail only in case 
no other secure place of détention can be found. Subdivision 5. 

Upon receipt of a warrant of depprtation, the alien shall be taken 
into the custody of the immigration officiais for déportation and shall 
thereafter be deported. Subdivision 6. 

Testimony may, no doubt, be taken in the form of affidavits, or oth- 
erwise, preliminary to, and as a basis for an application for warrants 
of arrest of specified aliens when the immigration officers are credibly 
informed, or hâve good reason to believe, that such aliens are unlaw- 
fully within the United States, But is the testimony so taken upon the 
preliminary hearing, even when lawfully taken, admissible against the 
aliens upon the hearing required to be given them after warrants for 
their arrest .hâve issued, to détermine whether or not théy shall be de- 
ported ; and may the officer in charge rightly deny to them the right to 
counsel upon such hearing until after the testimony against them bas 
been completed? 

It is not claimed that either of the petitioners entered the United 
States in violation of any law thereof, or that either belonged to a class 
who might not hâve been lawfuUy admitted thereto at the time he was 
admitted, and it is now sought to déport them upon the ground alone 
that they hâve violated the provisions of the Act of March 26, 1910, 
which amends section 3 of the Immigration Act of February 20, 1907, 
by adding thereto the f ollowing : 

"Any alien who shall be found an inmate of or connected with the uianage- 
nicut of a house of prostitution or practlcing prostitution after such alien 
shall hâve entered the United States, or who shall receive, share in, or dérive 
beneflt from any part of the earnings of any prostitute ; or is employed by, 
in, or in connection with any house of prostitution or inusic or dance hall 
or other place of amusement or resort habitually frequeuted by prostitutes, or 
where prostitutes gather, or who in any way assists, protects, or promises to 
protect from arrest any prostitute, shall be deemed to be unlawfully within 
the United States and shall be deported in the manner provided by sections 
twenty and twenty-one of this act." 

It is incumbent upon the government to establish by compétent év- 
idence that the petitioners or some of them had violated ail or some 
of the provisions of the Immigration Act as so amended after they 
were admitted to the United States and prior to their arrest. True, 
the proceeding for this purpose may be summary, and before an execu- 
tive, or other authorized officiai of the government; but it must be a 
lawful proceeding, the charge established by compétent évidence, and 
the aliens afforded a fair hearing and opportunity to discrédit or dis- 
prove the évidence adduced against them. Such an opportunity re- 
quîtes that they hâve the benefît of counsel at every stage of the pro- 
ceedings after their arrest, with the right to cross-examine witnesses 
whose testimony is to be used against them before the Bureau of Im- 
migration in determining whether or not they should be deported. 

The right of cross-examination is one of the principal, as it is one 
of the surest, tests which the law afïords for the ascertainment of the 
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truth in ail disputée! matters of fact; and it is indispensable in ail 
judicial proceedings in this country, civil or criminal, that ex parte 
testimony, even though given under the solemnity of a légal oath or 
affirmation that it is true, taken in the absence of and without oppor- 
tunity at some stage of the proceedings to the party against whom it is 
proposed to be used to cross-examine the witnesses giving such testi- 
mony, cannot rightly be used against him. 1 Greenl. Ev. (16th Ed.) § 
447; 2 Wigmore on Ev. §§ 1361, 1365; Interstate Commerce Com- 
mission V. LouisviUe & N. R. Co., 227 U. S. 88, 93, 33 Sup. Ct. 185, 
57 L. Ed. 431. 

[3] In this case it appears without dispute that the petitioners were 
not informed at any time of their right to counsel until after the in- 
spector had taken the ex parte affidavits and examined the petitioners 
at length, when at the close of such examination he asked each "if he 
desired counsel." Upon each answering that he did, the inspecter 
then fixed a time for the further hearing and postponed it accordingly. 
At such further hearing counsel for the petitioners requested of the 
inspector that the witnesses whose ex parte affidavits or statements 
had been previously taken be recalled that they might be cross-exam- 
ined, which request the inspector denied. Some of the witnesses whose 
statements were taken by the inspector were called by the petitioners 
but refused to testify unless the inspector would so request, which re- 
quest he refused to make. Others of _the affiants the petitioners could 
not procure. They were thus prevented from obtaining their testi- 
mony either upon direct or cross examination. True, the petitioners 
and their counsel were perrnitted to examine the record, or copy of 
the testimony taken by the iiispector prior to the application for the 
warrant of arrest; but of what avail was that? That testimony had 
already been forvvarded to the Bureau of Immigration, and an inspec- 
tion of the record kept by the inspector would only enable them to read 
what he had written, without opportunity to test its truthfulness by 
legitimate cross-examination or otherwise. That such testimony is 
legally admissible in any proceeding in which it is so'ught to deprive 
any person, citizen, or alien of his personal or property rights, cannot 
be successfully maintained. 

It is contended in behalf of the inspector that he is authorised under 
rule 22 of the Bureau of Immigration to arrest and examine the peti- 
tioners after the warrant for their arrest was issued, without inf orming 
them of their right to counsel, and to deny to them the right upon 
the hearing required to be given them until such time as he may see 
fit to thereafter permit them to bave counsel. If that is the effect of 
the rule, it is inconsistent with the usual and uniform procédure in ail 
judicial proceedings under the laws of the United States wherein it is 
sought to deprive persons lawfully therein of their personal and prop- 
erty rights, and but emphasizes the necessity of immigration officiais 
following strictly the law providing for the déportation of aliens, to 
the end that they shall not be deported, except upon légal évidence, 
which establishes with reasonable certainty, at least, the charges upon 
which it is sought to déport them. 

The Immigration Act (section 24) only authorizes immigration of- 
ficers to administer oaths and to take and consider évidence touch- 
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ing the right of aliens to enter the United States, and when necessary 
to make a written record of such évidence. The proceeding against 
thèse petitioners is not one touching their right to enter the United 
States, for they were lawfully admitted thereto at established ports 
of entry from six to ten years before it was commenced, but is one 
to déport or banish them from the United States for something they 
are alleged to hâve done after having been rightly admitted thereto. 

There is no évidence to support the ex parte statements of persons 
made to the inspector, to whom he administered an oath which he was 
not authorized to administer, and such pretended oath is without au- 
thority of law and of no efïect. The Immigration Act and the rules 
prescribed thereunder évince the purpose to afford an ahen a fair 
opportunity to test the truth of the évidence adduced against him, and 
to disprove it if he can legally do so. If rule 22, properly interpreted, 
dénies the aliens this right, then it is one not authorized by the Im- 
migration Act. A fair interprétation of that rule, however, only in- 
vests the inspector with a discrétion as to when he shall permit the 
alien to hâve the benefit of counsel upon the hearing required to be 
given him, and not to deny absolutely such right. Any action of the 
inspector which results in the déniai to the alien of a substantiâl right 
to which he is lawfully entitled is unauthorized and cannot rightly be 
upheld. 

The conclusion is unavoidable, under the testimony in this case, 
that the hearing before the inspector (who acted as prosecutor and 
judge upon such hearing) has not the semblance of a fair hearing. At 
the conclusion of such hearing, the petitioners were committed by the 
inspector to the custody of the jailer of Cerro Gordo county to be 
there imprisoned until the Bureau of Immigration shall act upon his 
recommendation that they be deported. Such imprisonment is without 
lawful authoritv, and the petitioners are entitled to be discharged 
theréfrom. Chin Yow v. United States, 208 U. S. 8, 12, 28 Sup. Ct. 
201, 52 L. Ed. 369. 

The recommendations of the inspector to the Bureau of Immigration 
accompanying the ex parte évidence taken by him convinces that it 
was the murder by one of the affiants of her new-born babe at the f arm 
upon which she lived near Mason City, as stated by her in her affidavit, 
that largely influenced his recommendation that the petitioners be de- 
ported. If any of thèse petitioners is guilty of that offense, or of an}^ 
participation therein, the one so guilty should be proceeded against 
in the proper state courts for that crime ; but they cannot rightly be 
deported from this country because they may bave violated some crim- 
inal statute of the state of lowa, unless such violation includes a vio- 
lation of the Immigration Act, which upon compétent proof thereof 
they may rightly be deported. The proceedings by the Bureau of Im- 
migration in a fair and lawful manner for the déportation of thèse 
petitioners should not be interfered with except upon valid grounds. 
But this proceeding so far as it has progressed has not been a fair 
and impartial hearing, and only awaits the action of the Bureau of 
Immigration upon the recommendation of the inspector, which if ap- 
proved is final, and will resuit in the immédiate and unlawful de- 
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portation of them, unless released from such order tipon the writ of 
habeas corpus. 

The writ issued in this case is therefore sustained, and the petition- 
crs discharged from the custody of the inspecter and sheriff of Cerro 
Gordo county; without préjudice, however, to the right of the Bu- 
reau of Immigration to proceed against them in a lawful manner for 
their déportation. It is accordingly so ordered. 



UNITED STATKS v. BOLLES et al. 
(Bistriet Court, W. D. Missouri. November 10, 191.3.) 

1. Indictment and Information (§ 10*)— Finding of Grand Jury — Evidence 

to justify. 

To warrant the return of an indictment, it should be based on compé- 
tent légal évidence sucU as is legitimate and proper before a petit jury. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 50-61 ; Dec. Dig. ^ 10.*] 

2. Grand Jury (§ 36*) — Procédure — Evidence in Behalf of Accused. 

A person whose acts are uuder Investigation by a grand jury bas no 
right to biniself appear and testify before such jury or to présent évi- 
dence in bis behalf eitlier oral or vvritten. 

[Ed. Note. — l'or other cases, see Grand Jury, Cent. Dig. §§ 75-78; Dec. 
Dig. § 36.-J 

Pétition by Richard J. BoUes and others for an order directing the 
grand jury to allow petitioners and certain vvitnesses named to testify 
before that body, and directing it to consider certain documents. Pé- 
tition denied. 

Edward J. White, J. G. L. Harvey, and H. S. Hadley, ail of Kansas 
City, Mo., for petitioners. 

S. R. Rush, Sp. Asst. Atty. Gen., and Francis M. Wilson, U. S. 
Atty., of Platte City, Mo., opposed, 

, YOUMANS, District Judge. R. J. Bolles, A. D. Hart, John Mat- 
thews, George A. Paddock, R. J. Martin, and Joseph H. Borders. bave 
filed a pétition reciting the foUowing f acts : 

1. The purchase in 1908 by Richard J. Bolles from the state of 
Florida of 500,000 acres of land known as Everglade lands, in Palm 
Beach and Dade counties in that state, the state of Florida agreeing 
that it would drain said land in accordance with the condition of the 
grant of said land to said state by the United States. 

2. That during the year 1909 said Bolles, with John Matthews, A. 
D. Hart, and H. R. Ray, organized, under the laws of Colorado, the 
Florida Fruit Lands Company, which purchased from Bolles 180,000 
acres of said land. 

3. That during the year 1909 the Florida Fruit Lands Company 
entered into a contract with R. J. Martin and Joseph H. Borders for 
the sale of 180,000 acres of land, and that thereafter the sale of said 
land was conducted by Martin and Borders, as agents of the Florida 

"For other cases .see same topic & § ni-'meer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inde.'ies 
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Fruit Lands Company, and that certain literature was used in further- 
ance of the sale thereof; the représentations contained therein being 
based upon written and oral représentations to the officers of said 
Company and Martin and Borders, by the state ofificials of the state 
of Florida, the officiai reports of the said state, and the reports and 
publications of the United States Department of Agriculture. 

4. That upon said représentations said lands were sold to about 
12,000 purchasers, as tenants in common, and that pursuant to the 
terms of their contract of purchase, after the purchase price had been 
fully paid, said lands were conveyed by the Florida Fruit Lands Com- 
pany to Joseph H. Borders, Claude E. Sawyer, and Fred L. Hoag, as 
trustées for said purchasers, in order that the lands might be divided 
among them. 

5. That prior to the beginning of the sale of said land the contract 
for the sale and the plan of dividing the same were submitted to and 
received the approval of the Assistant Attorney General of the Post 
Office Department of the United States. That the deed was delivered 
by the Florida Fruit Lands Company to said trustées on March 15, 
19n, and the lands were divided among the purchasers on that day. 

6. The petitioners state that they are advised that the grand jury 
now in session is investigating the question of whether in the sale of 
said lands there bas been any violation of any of the laws of the 
United States in the Western division in the Western district of Mis- 
souri. 

7. The petitioners allège that in making the sale and distribution of 
said lands they bave not violated any of the laws of the United States, 
and request that certain instructions be given to the grand jury, "to 
summon certain witnesses and examine certain documents before 
finally deciding whether indictments shall be returned." 

8. The following persons are designated as the witnesses referred 
to: F. C. Elliott, présent chief engineer of the trustées of the internai 
improvement fund of the state of Florida; Albert W. Gilchrist, for- 
mer Governor of Florida; Gov. Trammel, présent Governor of Flor- 
ida and Attorney General of the state at the time said lands were sold; 
W. H. Ellis, former Attorney General of the state, now attorney for 
the trustées of said internai improvement fund; William O'Brien, 
attorney for the Florida Fruit Lands Company; and George L. Da- 
vis, who represented said company in certain civil litigations. 

The books, papers, and documents desired are Senate Document 
87; report of William R. Harr, Assistant Attorney General; applica- 
tion for the purchase of the land; deed of the Florida Fruit Lands 
Company to the trustées; Act of Congress of September 28, 1850, c. 
84, 9 Stat. 519; Act of the Législature of Florida accepting grant, 
passed in 1855; Acts of Florida of 1881, chapter 3326; General Stat- 
utes of Florida 1906, sections 620-628 ; décision of the Suprême Court 
of Florida in the case of Trustées of the Liternal Improvement Fund 
v. Root, 63 Fia. 686, 58 South. 371 ; deed from the state of Florida to 
Richard J. BoUes; transcript of évidence of Joseph H. Rodes in the 
civil suit recently tried in the circuit court of Jackson county, Mo. 

Petitioners further request that they be permitted to appear and 
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testify under oath bef ore the grand jury ; they waiving ail rights, priv- 
ilèges, and immunities. 

The pétition closes witli the following paragraph: 

"Said petitioners in subinitting tlils re<]uest xu-ge upou tlie eonskleration of 
tlils honorable court that tliey are entitletl, as citlzens of the United States 
who hâve never heretofore been charjçed or convlcted of any violation of its 
laws or the laws of any state, to the full and complète investigation by the 
présent grand jury of the charges preseuted agaiust tlieni, and that they hâve 
as nuich right as citlzeus of the TJnited States to en.ioy ininunilty froni in- 
dlctnient, if not guilty, as they hâve tlie right to enjoy Immunity from convic- 
tion, if not guilty ; that the chief law offlecr of the TJnited States, the Attor- 
ney General, has once fully heard and investigated tlie niatter now being in- 
vestigated by this grand jury and decided that tliore was no liasls or warrant 
for indlctmeut or investigation; aud that iietitioners are entitled to the benefit 
of said décision, at least to tlie exteut of being perinitted to présent their 
side of this controversy for the considération of this grand jury." 

To this pétition the spécial assistant to the Attorney General and 
the United States attorney hâve filed a response, wherein they déclare 
their intention to submit to the grand jury every document, act of 
Congress, act of Législature of Florida referred to in the pétition with 
the exception of the following : 

(1) Report of William R. Harr, Assistant Attorney General. 

(2) Transcript of évidence of Joseph II. Rodes in a certain civil 
suit tried in the circuit court of Jackson côunty, Mo. 

In regard to the persons named in the pétition, the response states 
that F. C. Elliott has been subpcenaed to appear bef ore the grand jury, 
and that bis testimony will be submitted; J. C. Wright was sub- 
pœnaed, and on bis request was permitted to return home subjcct to 
call on telegram ; William O'Brien has been subpœnaed and will ap- 
pear and testify; Albert W. Gilchrist, Gov. Trammel, W. H. EHis, 
and George L. Davis bave been subpœnaed. The response also states 
that it is not the purpose of the prosecuting officers to admit the pe- 
titioners to testify. 

The issue is narrowed to the following points : 

(1) The introduction of the report of the Assistant Attorney General, 
Harr. 

(2) The introduction of the transcript of the évidence of Joseph II. 
Rodes. 

(3) The admission of petitioners and certain witnesses on their be- 
half. 

[1] To warrant the return of an indictment it should be based on 
compétent légal évidence, such as is legitimate and proper before a 
petit jury. 20 Cyc' 1346 ; U. S. v. Kilpatrick (D. C.) 16 Fed. 765 ; 
U. S. V. Reed, Fed. Cas. No. 16,134. 

The report of the Assistant Attorney General would not be compé- 
tent légal évidence in a trial upon an indictment charging use of the 
mails in exécution of a scheme to defraud, nor upon a charge of the 
use of the mails in carrying out a lottery scheme. Harrison v. United 
States (C. C. A.) 200 Fed. 673. It would not therefore be proper to 
submit it to the grand jury. 

With regard to the transcript of évidence of Rodes, it is claimed in 
the argument that it will contradict, or tend to contradict, any évidence 



UNITED STATES V. BOLLES 685 

he may give before the grand jury tending to sustain the charge against 
petitioners. 

It is presumed that every witness will tell the truth. Every trial 
jury is so instructed. The law cannot be administered on any other 
theory. The contradiction of a witness by statements differing from 
those made by him on the stand is a form of inipeachment. Impeach- 
ment involves the trial of a collatéral matter ; that is, the credibility 
of the particular witness. The machinery of the grand jury is not 
adapted to that character of inquiry. In this case it would require the 
investigation of the issues involved in the civil suit, competency and 
admissibility of the alleged contradictory statements, which are ques^ 
tions for the court, and the effect of such contradictory statements, 
which is a question for a trial jury. 

[2] The basis of the claim of petitioners for the order prayed for 
is shown in the paragraph above quoted. They allège: 

"That they hâve as much right, as citizens, to enjoy imiminity from indict- 
ment, If not guilty, as they hâve a rlght to enjoy iuimunity from conviction, 
If not guilty." 

As a necessary conclusion, they allège that they hâve the right "to 
présent their side of this controversy for the considération of this 
grand jury." The effect of this contention, if sustained, is to make 
the function of the grand jury identical with that of a trial jury. It 
was urged in argument that the claims above stated follow from a 
more libéral modem view of the powers and duties of a grand jury. 
The place that the grand jury occupies in the administration of the 
criminal law of this country, and the extent of the field of its inquiries, 
are readily ascertained and defined. The statement made by Black- 
stone, who died in 1780, of the procédure before a grand jury, may 
be taken as a correct view of the procédure as it existed in his time, 
and as it came to us. In Book 4, at page 302 of his Commentaries, he 
says : 

"This grand jury are prevlously Instructed in the articles of their inquiry 
hy a charge from the judge who présides upon the bench. Then they wlth- 
<lraw to slt and receive Indlctnients, which are preferred to them in the name 
of the Klng, but at the suit of any private prosecutor; and they are only to 
hear évidence on behalf of the prosecution ; for the findlng of an Indlctment 
is only In the nature of an Inquiry or accusation which is afterwards to be 
trled and deternilned ; and the grand jury are only to inquire upon their 
oaths whether there be sufflclent cause to call upon a party to answer it. A 
grand jury, however, ought to be thoroughly persuaded of the truth of an In- 
dictnient, so far as their évidence goes; and not to rest satlsfled merely with 
remote probabilitles ; a doctrine that might be applied to very oppressive pur- 
poses." 

There is reported in Respublica v. Shaffer, 1 Dallas, 236, 1 L. Ed. 
116, a ruling of Chief Justice McKean of the court of oyer and ter- 
miner at Philadelphia on a similar request to the one contained in this 
pétition. It occurred during the year 1788, and the occasion for the 
ruling is set out in that report as f ollows : 

"After some conversation with the grand Inqnest, the Attorney General in- 
formed the court that a list of eleven persons had been presented to lilm by 
the foreman, witli a request that they nilght be quallfled and sent to the jury, 
as witnesses upon a bill then dependlng before them. He stated that tlie list 
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had been made out by the defendant's bail ; that tlie persons named were in- 
tended to furnlsh testimony in favor of the party charged, upon facts with. 
wliicli the inquest, of their own knovvledge, were ujiacqualuted ; and he con- 
cluded wlth requestiug that the opinion of the court might lie giveu upon 
thls application." 

To the inquiry the Chief Justice rephed as f ollows : 
"Were the proposed examination of wituesses, on the part of the défendant, 
to be allowed, the long-established rules of law and justice would be at an 
end. It is a niatter well kuovvn, and well understood, that by the laws of our 
country every question whicli afCects a man's life, réputation, or property niust 
be tried by twelve of his peers; and that their unanimous verdict is, alone, 
compétent to détermine the fact iu issue. If, then, you undertake to inqulre, 
not only upon what foundation the charge is made, but, likewise, upon wbat 
foundatlon it is deuied, you will, in efCect, usurp the jurisdietion of the petit 
jury, you will supersede the légal authority of the court, in judglng of the 
coiupetency and admissibility of witnesses, and, liaving thus undertaken to 
try the question, that question may be deterniined by a bare majority, or by 
a niuch greater number of your body, than the twelve peers prescribed by 
the law of the land. This point had, I believe, exclted some doubts upon for- 
mer occasions ; but those doubts bave never arisen In the mind of any lawyer, 
and they may easlly be removed by a proper considération of the subject. 
For the bills or presentments, found by a grand jury, amount to nothing more 
than an officiai accusation, in order to put the party accused upon his trial ; 
uutil the bill is returned, there is tlierefore no charge from wliich lie eau be 
required to exculpate hlmself; and we know that niany persons, against 
whom bills were returned, hâve been afterwards acquitted by a verdict of 
their country. Hère, then, is the just line of discrimination : It Is the duty 
of the grand jury to inquire into the nature and probable grounds of the 
charge ; but it is the exclusive province of the petit jury to hear and déter- 
mine, with the assistance and under the direction of the court, upon points 
of law, whether the défendant is or is not guilty, on the whole évidence, for 
as well as against hlm. You will therefore readily perceive that, if you ex- 
amine the witnesses on both sides, you do not confine your considération to 
the probable grounds of charge, but engage completely in the trial of the 
cause ; and your return niust, consequently, be tantauiount to a verdict of 
acquittai or condemnatlon. But this would involve us in another difficulty ; 
for by the law it Is declared that no man shall be twice put in Jeopardy for 
the sanie oiïense ; and yet it is certain that the inquiry now proposed by the 
grand jury would necessarily introduce the oppression of a double trial. Xor 
is it merely upon maxlms of law, but, I think, likewise, upon prineiples of 
humanity, that this innovation should be opposed. Considcring the bill as an 
accusation grounded entlrely upon the testimony in support of the prosecu- 
tlon, the petit jury receives no blas from tlie sanction which the indorsenient 
of the grand jury has conferred upon it. But, on the other hand, would it 
not in some degree préjudice the niost upright mind against the défendant, 
that on a full hearing of his défense, another tribunal had pronounced it in- 
suflicient which would then be the natural Iriference from every true bill. 
Upon the whole, the court is of opinion that it would be improper and illégal 
to examine the witnesses, on behalf of the défendant, while the charge against 
hlm lies before the grand jury." 

Amendment No. 5 of the Constitution of the United States was 
adopted in 1791. The part of it which appHes to grand juries reads 
as f ollows : 

■'No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a preseutnient or iudictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service 
iu time of war or public danger." 

It is safe to conclude that this amendment was adopted with the 
same idea as tothe power of, and procédure before, the grand jury 
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as stated by Blackstone and Chief Justice McKean. The question 
now arises : What change has been made since that time ? There has 
been no change made by statute. It is then necessary to ascertain 
whether a change has been made through judicial construction or déci- 
sion. 

In 1810, in the Circuit Court for the District of Columbia, the 
statement was made to the court that witnesses were about to be sent 
to the grand jury on the part of the United States against one Palmer, 
charged with perjury, and on his behalf the motion was made for leave 
to send up witnesses to the grand jury on the part of Palmer. The 
motion was refused by the court. U. S. v. Palmer, 27 Fed. Cas. No. 
15,989, p. 410. 

In 1835, in the Circuit Court for the District of Columbia, the grand 
jury submitted to the court the following question : 

"The grand jury beg leave to represent to the honorable court that Doctors 
Cousine, Bohrer, Sewall, and Clark were dlrected to be summoned to testify 
in the case of Richard Lawrence (who attempted to shoot the Président of 
the United States), to prove the sanity or insaiiity of the accused. The dis- 
trict attorney has told the jury that the exaniination of thèse witnesses for 
that purpose is improper. The jury therefore asE the opinion and instruc- 
tions of the court upon this point." 

After quoting from Chitty, vol. 1, p. 318, and citing the opinion of 
Chief Justice McKean, 1 Dali. 236, 1 L. Ed. 116, the court said: 

"In regard to the question of law submitted to this court by the grand jury, 
the court Instructs them that if, in any case before them, they shall be satisfled 
by the évidence adduced on the part of the prosecution that the party accused 
committed the unlawful act with which he Is charged, they hâve no right to 
send for and examine witnesses to prove mère niatter of justification or ex- 
cuse. If such a course would be permitted, it would require the United States 
to produce other witnesses either to discrédit those thus produced on the part 
of the défendant or to disprove the fact about which they are called to tes- 
tify, and thus the whole trial of the case would be drawn before the grand 
Jury, out of the présence of the court and the counsel of the parties." 

In 1836, Chief Justice Taney, sitting as Circuit Justice in the Circuit 

Court for the District of Maryland, in charging a grand jury, said : 

"But, in our désire to bring the guilty to punishment, we must still take 
care to guard the innocent from injury ; and every one is deemed to be inno- 
cent, until the contrary appears by sufHcient légal proof. You will therefore, 
in every case that niay corne before you, carefully weigh the testimony, and 
présent no one, unless, in your deliberate judgment, the évidence before you is 
•sutïicient, in the absence of any other proof, to justify the conviction of the 
party accused. And this rule is the more proper, because he is not permitted 
to summon witnesses or adduce testimony to the grand jury, and your déci- 
sion must be made without hearing his défense." Charge to Grand Jury, 30 
Fed. Cas. No. 18,2oT, p. 998. 

In 1861, United States District Judge Leavitt, in charging a grand 
jury in the Southern District of Ohio, said: 

"But in regard to treason, and indeed ail other crimes, the jury should 
reach a rational conclusion, from the law and the évidence, that the person 
accused is guilty, before returning a true blll against him. A grand jury has 
only the évidence which the government can adduce, without l'eference to 
what the défendant may hâve it in his power to bring forward, in proof of 
Ms innocence." Charge to Grand Jury, 30 Fed. Cas. No. 18,272, p. 1038. 
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In 1867, United States District Judge Shipman, in the District of 
Connecticut, in charging the grand jury said: 

"Iii order to fiiid a true blll agaiust any persoii, the proof sliould be such 
as, in yoiir judgiiient, would warrant a petit jury in pronounclng tlie accused 
gullty. You proceed upon tlie évidence furnislied you by tlie government, 
leaving tlie alleged offender to uieet tlie charge, before the petit jury, by such 
proof as he inay coniniand." Charge to Grand Jury, 30 Fed. Cas. No. 18,240, 
p. 970. 

In the same year United States District Judge Erskine, in passing 
on a challenge to a grand jury in the Southern District of Georgia, 
said: 

"The challenger states in his affidavit that the district attorney distinctly 
proniised him that he should be permitted ou the trial before the grand jury 
to hâve évidence in his défense laid before theni. No such promise or agree- 
meut can hâve the sanction of tlils court. To allow évidence, either oral or 
written, to go before the grand incpiest, on behalf of a défendant, would be 
subversive of the ancient and well-settled rules of courts of justice." U. S. 
v. Blodgett, 30 Fed. Cas. No. 18,312, p. 1158. 

In 1869, United States District Judge Deady, in charging a grand 
jury in the District of Oregon, said : 

"In respect to the nianner and extent of your inquiries, your own good sensé 
will be your best guide. You ouglit only to act upon légal évidence or wliat 
satislies you that the légal évidence exists. The iiarty accused, or concerning 
whoni au ini]uiry is niade, bas no right to be heard before you, and you should 
not allow hiin in the jury rooni, or to be exaniined as a witness in his own be- 
half." Charge to Grand Jury, 30 Fed. Cas. No. 18,251. p. 086. 

In the same year United States District Judge Benedict, in charging 
a grand jury in the Southern District of New York, said : 

"It is not your province to try the cases which you may consider. That 
duty devolves upon the petit jury and the courts ; but you are diligently to 
inquire and true presentment make of every offense arising under tlie laws 
of the United States which shall be made to appear by reasonable prima 
facie proof." Charge to Grand Jury, 30 Fed. Cas. No. 18,247, p. 078. 

It will be seen f rom the foregoing authorities that, from the adop- 
tion of amendment No. 5 to the year 1869, it was the practice of the 
fédéral courts to exclude from the grand jury the parties charged and 
witnesses on their behalf. 

It is urged in the argument on this pétition that a change was made 
by Justice Field in a charge made by him to a grand jury, whiie sit- 
ting as Circuit Justice in the District of California in the year 1872, 
which charge is reported in 30 Fed. Cas. No. 18,255, at page 992. The 
portion of the charge relied upon is as follows : 

"In your investigations you will receive only légal évidence, to the exclusion 
of niere reports, suspicions, and hearsay évidence. Subject to this qualiflca- 
tiou, you will receive ail the évidence presented which may throw light upon 
the matter under considération, wliether it tend to establish the innocence or 
the guilt of tlie accused. If, in the course of your inquiries, you hâve reason 
to believe that there is other évidence, not presented to you, within your 
reach, which would qualify or explain away the charge under Investigation, 
It will be your duty to order such évidence, to be produced. Formerly, it was 
held that an indictment might be found if évidence were produced sufiicient 
to render the truth of the charge probable. But a différent and a more just 
and merclful rule now prevails. To justify the flnding of an indictment, you 
must be convlnced, so far as the évidence before you goes, that the accused is 
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guilty ; in other words, you ought not to flnd an indictment, unless in your 
judgment, the évidence before you, imexplained and uncontradicted, would 
warrant a conviction by a petit jury." 

Justice Field did not, by this déclaration, intend to overturn the 
practice of almost 100 years. In the same instruction he gave an ac- 
count of the development of the grand jury and the office it performed 
in this country. He said: 

"The institution of tlie grand jury is of very ancient origin in ttie liistory 
of England ; it goes back many centuries. For a long period its powers were 
not clearly deflned; and it would seem from the accounts of the commenta- 
tors on the laws of that conntry, that it was at flrst a body whlch not only 
accused, but which also tried public offenders. Hovvever this may hâve been 
in its origin, it was at the time of the settlement of this country an iuform- 
ing and aecusing tribunal only, without whose previous action no person 
charged wlth a felony could, except in certain spécial cases, he put upon his 
trial." 

If it had been the intention of Justice Field to overturn the rule laid 
down in Blackstone and announced by Chief Justice McKean and 
Chief Justice Taney and numerous other fédéral judges, with référ- 
ence to the taking of the testimony of the person accused and wit- 
nesses on his behalf before the grand jury, he would certainly hâve 
said so. The most that can be said is that he states that the quantum 
of évidence necessary to justify an indictment should be such as, un- 
explained and uncontradicted, v^^ould warrant a conviction by a petit 
jury, as against the rule that they would be warranted in returning an 
indictment upon testimony sufficient to render the truth of the charge 
probable. He recognized the fact that the grand jury had been in 
early times the trial as well as the aecusing body, and he stated that 
it had come to be an aecusing body only. That such was the interpré- 
tation given to the instruction clearly appears from the opinion of 
United States District Judge Hoffman, who, in the same district, in 
1889, in the case of United States v. Terry (D. C.) 39 Fed. 355, said : 

"It is enough to say that an accused person has no right to appear in per- 
son or by eounsel before a grand jury, or to hâve witnesses in his behalf 
produced and examined." 

To say that one has the same right to enjoy immunity from indict- 
ment, if not guilty, as he has a right to enjoy immunity from convic- 
tion, if not guilty, is to beg the question. The point to be determined 
is whether the individual is or is not guilty of a certain charge. The 
law has provided a certain method by which this is to be ascertained. 
There must be, first, an inquiry by a grand jury to détermine whether 
or not the facts are sufficient to put the individual on trial on the 
particular charge. If indictment is returned, he is then tried upon 
that charge. If his guilt must be determined before indictment, the 
individual is in the attitude of saying to the prosecuting officers and to 
the court : "I must be found guilty before I can be indicted and, under 
the Constitution of the United States, I cannot be found guilty until I 
am indicted." The whole argument thus résolves itself into an ab- 
surdity. 

In the course of their argument, eounsel for petitioners referred to 
the proceedings before the grand jury as being in the nature of, or 
209 F.— 44 
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similar to, Star Chamber proceedings. To make such a comparison is 
to disregard the facts of history. The Star Chamber was an ancient 
court of criminal jurisdiction, which sat without intervention of a jury. 
It was an instrument of oppression in the.hands of the Tudor kings, 
and was abolished during the period of the Stuarts. So far from being 
assimilated in any manner to the Star Chamber, the object, purpose, 
and eiïect of the grand jury are directly opposed to Star Chamber 
methods. There is only one élément of similarity between the two, 
and that is secrecy. The Star Chamber convicted after having made 
secret investigation, or at least without having granted to the défend- 
ant pubhc trial. The grand jury makes its investigation secretly, but 
it makes its accusations openly. Unlike the action of the Star Cham- 
ber, the action of the grand jury deprives the accused of no right with- 
out a public hearing. There can be no convictions by the grand jury. 
But, in guarding against Star Chamber convictions, it was net intended 
to go to the opposite extrême and authorize Star Chamber acquittais. 
The latter would be just as reprehensible as the former. If the grand 
jury could, in secret session, hear both sides of the case and be author- 
ized, upon such hearing, to déclare the individual whose acts were 
under investigation, acquitted of the charge, we would, to that extent, 
hâve a restoration of the Star Chamber. The grand jury would be 
discredited and would fall into disrepute. To grant this pétition would 
tend to bring about the very situation against which counsel inveigh. 

The statement was also made by counsel for petitioners in support 
of this request for the admission of the parties under investigation, and 
their witnesses, to the grand jury room to testify, in order to avoid the 
return of an indictment, that suspicion remains even after acquittai by 
the trial jury. I do not concède that statement, as a gênerai rule. It 
may be, and doubtless is, true in some cases. In any case in which it 
is true, it is so on account of the facts in évidence and not on account 
of the f act of a trial. Conceding that such a resuit may f oUow from 
an acquittai secured from a jury after a trial in open court with ail the 
publicity attending such trial, how much more suspicion will attach 
to an acquittai or exonération at the hands of a body whose investiga- 
tions are made behind closed doors and whose members are sworn to 
secrecy? The institution of the grand jury had attained such a place 
in the administration of the criminal law as to induce the people of the 
nation to require its récognition by amendment to the Constitution. If 
it is to maintain its place in the estimation of the people, it must be 
governed by the well-settled rules of law which hâve been found 
suited to its efficient opération. I can conceive of no more effective 
way to discrédit the grand jury as an institution than to confer on 
it the power to détermine questions of fact as a trial jury. That 
method of procédure which now serves a good purpose and merits 
no adverse criticism would provoke distrust and destroy confidence if 
observed in passing on disputed facts. The only safe course to pursue 
is to adhère to the practice developed throughout a long period of time 
and justified by expérience. 

The pétition will be denied. 
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VAN REEN V. JETNA LIFE INS. CO. 

(District Court, D. New Jersey. December 9, 1913.) 

Specific Perfobmance (§ 17*) — Suit by Person Not Party to Contract — 
POLICY OF Indbmnity Insurance. 

Défendant issued a poliey by which It agreed to Indemnify the owner 
of an automobile against "loss and/or expense arising or resulting from 
claims upon ttie assured for damages" on accoUnt of injuries caused in 
tlie opération of such automobile. The pollcy provided that défendant 
would, at its own cost, défend in his nanie any suit brought against the 
assured to enforce a claim for damages covered thereby, and that "no ac- 
tion shall lie against the Company to recover for any loss and/or expense 
under this poliey unless it shall be brought by the assured for loss and 
for expense actually sustained and paid in money by him after actual 
trial of the issue." Beld, that the poliey was one of Indemnity to the 
assured only, and that a third person injured through hls négligence, who 
recovered a judgment against him in an action defended by défendant, 
which judgment was wholly unpaid, could not maintain a suit in equity 
against défendant for spécifie performance to compel payment of the 
amount of the poliey to him. 

liCd. Xote. — For nther cases, see Spécifie Performance, Cent. Dig. §§ 38- 
46; Dec. Dig. § 17.*] 

In Equity. Suit by Jacob Van Reen against the ^tna Life Insur- 
ance Company. Decree for défendant. 

Herbert H. Gibbs, of New York City, for complainant. 
CoUins & Corbin, of Jersey City, N. J., for défendant. 

BRADFORD, District Judge. The bill in this case was filed by 
Jacob Van Reen, a judgment creditor of Charles Brogan, against the 
^tna Life Insurance Company, for the specific performance, as 
claimed by Van Reen, of the provisions of an automobile liability pol- 
iey issued by the insurance company to Brogan on or about April 8, 
1910, in considération of the payment by the latter of a premium of 
$99. While Brogan held the poliey and it continued in full force Van 
Reen while traveling on a highway in New Jersey suffered serious ac- 
cidentai bodily injuries August 7, 1910, through the négligent and 
careless use by Brogan of the automobile referred to in the poliey. 
Van Reen brought an action in the Suprême Court of New York for 
damages for the injuries so received and recovered judgment against 
Brogan in the sum of $20,000 as damages, and $143.12 as costs of 
suit. Execution against Brogan was issued on the above judgment 
and returned unsatisfied prior to the commencement of this suit. The 
insurance company at its own cost undertook the défense of the New 
York action in the name and on behalf of Brogan from its commence- 
ment until and including the trial, and during the pendency of the ac- 
tion negotiated with Van Reen for a settlement of his claim, but did 
not pay or settle the same or any part of it. The insurance company 
was and is f amiliar with the proceedings in the New York action and 
had notice of the entry of judgment and the issuance and return of the 
exécution and that such judgment is wholly unpaid. The poliey in 
tiuestion provides, among other things, for the payment of the maxi- 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe-s 
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mum siun of $5,000 in case of accident resiilting in bodily injuries 
or death to only one person, and also ail costs taxed against the assnred 
in any légal proceeding defended by the insurance company, and also 
ail interest accruing after the entry of judgment therein, computed on 
the amount of the insurance which shall hâve become payable under 
the provisions of the policy. Condition M of the policy sets forth the 
measure of the indemnity which siiould become due from the insurance 
Company, as f ollows : 

"M. The Comyany's llabllity for losg on account of an accident resulting 
in bodily injuries and/or deatli to one persou Is limited to tlve tliousand dol- 
lars (jps.OOO); and, subject to- the siime limlt for eacli person, tlie Company's 
total liability for loss on account of any one accident resulting in bodily in- 
juries and/or death to more tlum one persou is limited to Ten thousand dol- 
lars (110,000). The Company wjU, however, as provided in Conditions B and 
G hereof, pay the expeuse of litigation in addition to the sum herein limited, 
and wlU also pay ail costs taxed against the Assured in any-le,gal proceeding 
defended by tlie Company, and interest accruing atter entry of judgment upou 
such part thereof as shall uot be in excess of the limits of the Company's lia- 
bility herein expressed." 

Conditions B and C are as follows : 

"B. If suit is brought against the Assured to enforce a claim for damages 
covered by tliis policy he shall immediately forward to the Company every 
summous or other process as soon as the same shall bave been.served on him, 
and the Company will, at its own cost, défend such suit in the name of and on 
behalf of the Assured. 

C. The Assured, whenever requested by the Company, shall aid in effecting 
settlemeuts, seeuring inforinatiou and évidence, the atteudance of witnesses 
and in prosecuting api]eals, but the Assured shall not voluntarily assume uny 
liability or interfère in any negotiation for settlemeut, or in auy légal proceed- 
ing, or Incur any expense, or settle any claim, except at his own cost, without 
the written consent of the Company previously given except that the x\ssnred 
may pi'ovide at the Company's expense . such inmiediate surgiçal relief as is 
lujperatlve at tlie time of the accident." 

Van Reen seeks in this suit to compel the insurance company to pay 
to him on account of the judgment recovered by him against Brogan 
in New York the sum of $5,000, together with interest, and the fur- 
ther sum of $143.12, taxed costs as above inentioned. 

The policy expressly runs to Brogan in considération of the payment 
by him of the insurance premium, and was made for his benefit and 
not for that of Van Reen or any other person who should suffer bodily 
injuries through the négligent use of the automobile. Not only was 
Van Reen not a party to the contract of insurance, but under its ternis 
and conditions the insurance company was under an obligation to 
make défense for Brogan against claims prosecuted by Van Reen 
against him. Further, it did not undertake to insure Brogan against 
mère liability to others for bodily injtudes sustained through such nég- 
ligent use, nor did it assume his liability or indebtedness in such cases, 
but only agreed to indemnify him against "loss and/or expense aris- 
ing or resulting from claims upon the Assured for damages" on ac- 
count of such injuries, subject to the conditions of the policy. Con- 
dition D is dominating and reads as follows : 

"D. yio action shall lie against the Company to recover for any loss aud/or 
expense under this Policy uuless It shall be brought by the Assured for loss 
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and/or expense actually sustalned and paîd in money by him after actiial 
trial of the issue, nor unless sucli action is brouglit witliin two years after 
payment of such loss aiid/or expense." 

Spécifie performance of a contract will be decreed only where its 
meaning is clear. Se far as it is uncertain, whether from ambiguity 
or other caus.e, equity will not attempt to en force it. It is not a legit- 
imate function of the court to create or set up for enforcement a sup- 
posed contract into which the parties hâve not entered, or a contract 
which does not clearly disclose their contractual will. Much less will 
a court under the guise of spécifie performance compel one of the par- 
ties to a contract to do something in violation of its express terms and 
intent. Condition D, taken by itself, is whoUy free from doubt on two 
vital points ; first, that no action shall lie against the company to re- 
cover under the policy "unless it shall be brought by the Assured," 
and, secondly, then only "for loss and/or expense actually sustained 
and paid in money by him after actual trial of the issue." Van Reen 
is not the assured, nor bas Brogan paid in rnoney the judgment, or 
any portion of the judgment, or taxed costs in the New York action. 
To permit the former successfully to maintain this suit would be in 
direct contravention of that condition as it reads. It is urged that it 
would be unreasonable and a hardship if the insurance company could 
not be directly sued by Van Reen, the liability of Brogan having been 
established by the New York judgment, instead of requiring Brogan 
to pay, at least to the extent of the insurance, that judgment with in- 
terest and costs, before resorting to the insurance company. This con- 
tention cannot be sustained. Persons compétent to contract who hâve 
without the practice of fraud or déception on them entered into an 
agreement on sufficient considération, cannot be relieved from its 
binding force on account of inconvenience or hardship involved in 
the practical opération of its clearly expressed terms. There is noth- 
ing in condition B or condition C requiring a construction or inter- 
prétation of condition D inconsistent with the plain import of its terms. 
In view of the undertaking by the insurance company to indemnify 
the assured against loss actually sustained and paid by him after actual 
trial of ihe issue, obviously nothing could be more reasonable and 
for its protection than that it should bave a right to défend the action 
for the recovery of damages for bodily injuries "in the name and on 
behalf of the Assured," or that "the Assured, whenever requested by 
the Company, shall aid in effecting settlements, securing information 
and évidence, the attendance of witnesses and in prosecuting appeals, 
Ijut the iVssured shall not voluntarily assume any liability or inter- 
fère in any negotiation for settlement, or in any légal proceeding, or 
incur any expense, or settle any claim, except at bis own cost, without 
the written consent of the Company," etc. I am unable to escape the 
conclusion that Van Reen is not entitled to the relief he seeks. This 
holding, I am satisfied, is required both by principle and an overwhelm- 
ing prépondérance of authority. The Suprême Court of lowa in Cush- 
man v. Fuel Co., 122 lowa, 656, 98 N. W. 509, where a contract of a 
guaranty company with an employer provided that no action should 
lie against the company unless brought by the assured for a "loss ac- 
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tually sustained and paid in satisfaction of a judgment after trial of 
the issue," held that an unpaid judgment recovered by an injured em- 
ployé against the employer could not be enforced against the company. 
The court said : 

"Tbe obligation of the guarantee company waa for the protection of the 
fuel company alone. The plalntlff was not a party to the contract, and had 
no légal rights thereunder. "Whlle the pollcy provided that the guarantee 
company might appear and défend for the fuel company In any action brought 
against it for Personal injuries, such provision was for the protection of the 
guarantee company alone, and imposes no llability upon It beyond the terms 
of the contract. A court of equlty can no more disregard the express provi- 
sions of the contract than could a court of law, and neither can make a new 
contract for the parties which would impose a llablUty not originally con- 
tracted for; hence, whatever relief a court of chancery mlght grant plaintilï 
In any event, must of necessity be based upon and be determined by the con- 
tract whlch the parties hâve themselves made. The only obligation of the 
guarantee company was to Indemnify the fuel company against a 'loss actually 
sustained and paid in satisfaction of a judgment after trial of the issue.' This 
covenant is as explicit and certain as language could well make It, and, as 
between the parties to the contract, no recovery could be had against the guar- 
antee company because the judgment against the fuel company was not paid, 
and consequently the covenant was not broken." 

The décision of the case in hand is controUed by Allen v. .(Etna Life 
Ins. Co., 145 Fed. 881, 76 C. C. A. 265, 7 L. R. A. (N. S.) 958, in the 
circuit court of appeals for the third circuit. It is unnecessary to refer 
in détail to or cite other authorities. 

Van Reen seeks to draw a distinction between his alleged right to 
compel payaient by the insurance company of the costs taxed against 
Brogan in the New York action on the one hand, and, on the other, of 
the $5,000 and interest on account of the judgment against Brogan. 
But no such distinction is permissible, as plainly appears from condi- 
tion M in connection with the preceding portions of the policy. 

The bill must be dismissed with costs and a decree entered accord- 
ingly. 



PHŒNIX RT. CO. OF ARIZONA r. GFART et al. 

(District Court, D. Arizona. December 27, 1914.) 

No. B-11. 

Steeet Railroads (5 12») — State Régulation— Obdeb Reqotiîino Doublb 
Track — Reasonableness. 

An order of a state corporation commission requlrlng a street rallroad 
company to double-track a iwrtlon of its Une In a clty of 25,000 population 
extendiug ten blocks and to counect with another portion in the business 
section already having a double track held not shown to be unreasouable, 
and a prelimlnary Injunction to restraln its enforcement denied ; but the 
company held entltled to the coutinuance of a temporary restrainlng or- 
der to prevent the enforcement of the extrême penalties imposed by stat- 
ute for failure to obey the order until It should bave a reasonable time 
to comply therewith. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. §§ 14, 19 ; 
Dec. Dig. § 12.»] 

*For other cases see same toplc & S ndubbb In Dec. & Am. Dlgs. 1907 to date, A Rep'r Indexes 
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In Equity. Suit by the Phœnix Railway Company of Arizona 
against W. Paul Geary, Frank A. Jones, and Amos W. Cole, members 
of the Corporation Commission of the State of Arizona, George P. 
Bullard, Attorney General for Arizona, and Frank H. Lyman, County 
Attorney for Maricopa County, Ariz. On motion for preliminary 
injunction. Denied. 

Chalmers & Kent, of Phœnix, Ariz., for complainant. 
G. P. Bullard, of Phœnix, Ariz., for défendants. 

Before MORROW, Circuit Judge, and VAN FLEET and SAW- 
TELLE, District Judges. 

MORROW, Circuit Judge (orally). In this case it appears from the 
complaint and affidavits filed in its support that the Phœnix Railway 
Company of Arizona owns and opérâtes a System of sfreet railways in 
the city of Phœnix; that a track of this System extends along Wash- 
ington Street in that city from Sixteenth street on the eastern boundary 
of the city, westerly through the business part of the city to Seventeenth 
avenue on the west; that commencing at the eastern terminus of the 
Washington street line, at Sixteenth street, and then running west to 
Seventh street, a distance of nine blocks, the line consists of a single 
track ; that from Seventh street to Seventh avenue, a distance of f our- 
teen blocks, in the business section of the city the line consists of a 
double track; that from Seventh avenue to Seventeenth avenue, a dis- 
tance of ten blocks, the line is a single track, with a switch for a turn- 
out between Twelfth and Thirteenth avenues for the passage of cars 
meeting at that point. At Seventeenth avenue the line turns north in 
front of the State Capitol and runs one block to Adams street and then 
turns onto and runs along Adams street to Twenty-Second avenue, the 
western terminus of the road. 

The order of the Corporation Commission which is the subject of 
the complaint in this case requires the complainant to double-track its 
line from Seventh avenue to Seventeenth avenue, a distance of ten 
l)locks. In the State Capitol immediately west of Seventeenth avenue, 
to which point the Corporation Commission orders the extension of 
the double track, is located the offices of the Governor of the state and 
the Assembly Chambers of the state Législature, the courtroom of the 
Suprême Court of the state, and the chambers of its judges, together 
with the law library of the state. There are also in the State Capitol 
the offices of the land commissioners, whp hold fréquent sessions, the 
Corporation Commission, the défendant in this case, the state tax 
commissioners, the Secretary of State, and the Attorney General, with 
their assistants and clerks. Ail thèse people are dépendent upon this 
single-track railway from the Capitol fo Seventh avenue in the direc- 
tion of the business portion of the city of Phœnix. From Seventh 
avenue eastward to the business portion of the city the track is a double 
track. On Washington street between Tenth and Tvi'elfth avenues is 
loçated the public library and its park, frequented by the people of 
Phœnix. In the vicinity of the State Capitol there is an estimated 
population of from 1,200 to 1,500. The city of Phœnix as a whole is 
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estimated to hâve a population of 25,000. For thèse people employed 
at the Capitol and living in that neighborhood, a reasonably quick 
service is required to and from the business portion of Phœnix. The 
affidavits before us set forth that there are delays in the transit of the 
cars over the single track of the railway, by reason of the fact that there 
is but a single turnout for this track between Seventh avenue and Sev- 
enteenth avenue; that a car going either east or vvest arriving at the 
turnout between Twelfth and Thirteenth avenues ahead of a car going 
in the opposite direction must wait until the other car arrives at the 
turnout. 

It appears to the court from the évidence that this is a real, substan- 
tial inconvenience to the public residing in and frequenting that part 
of the city of Phœnix in and around the Capitol and the public library, 
and we believe it to be the duty of the complainant upon the shovving 
made upon this motion to comply with the order of the Corporation 
Commission and double-track this line from Seventh avenue to Seven- 
teenth avenue, so that the inconvenience of delays may be avoided. 

It appears that the cost of the double trackage will only amount to 
about $13,000; that the value of the company's street railway property 
in Phœnix is something like $500,000. We think it would be no great 
hardship upon the complainant to make this improvement. 

In a growing, prospérons city like Phœnix, where the population is 
steadily on the increase, the complainant might very properly keep 
well up and abreast of the actual requirements of the population. The 
complainant is a public service corporation, and there is, of course, 
something due to the convenience of those who are compelled to use 
the complainant's line for transportation, to those who are employed 
in the State Capitol, and to those who find it necessary to visit it on 
either business or pleasure. In addition, there is the public library and 
its park on Washington street between Tenth and Twelfth avenues. 
The convenience of those who use the car line in visiting the library 
ought to be considered. Then there is a population of 1,200 or 1,500 
in the neighborhood of the Capitol. Many of thèse people must go to 
the business section of Phœnix every day. This car line is their method 
of transportation, and any delay in meeting cars at the turnout must 
be a great and perhaps at times serious inconvenience. A double track 
would enable each car to pass on its way without any delay at the 
turnout between Twelfth and Thirteenth avenues, instead of waiting 
for the car passing in the opposite direction. W^e are of opinion that 
the complainant has not made a sufficient showing to prevent the en- 
forcement of this order of the commission. The Corporation Commis- 
sion is authorized by section 36, c. 90, of the Statutes of the state (act 
approved May 28, 1912, Session Laws of Arizona 1912, p. 521), to 
require public service corporations (after hearing) to make additions, 
extensions, repairs, or improvements to, or changes in the existing 
plant, equipment, apparatus, facilities, or other physical property of the 
corporation, to promote the security or convenience of the public. The 
order under considération was made after a hearing, and there is a 
presumption in favor of its reasonableness. In our opinion that pre- 
sumption has not been overcome in the showing that has been made 
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upon this hearing. But in view of the heavy penalties provided by the 
statute for the failure of any public service corporation to comply with 
its terms or the orders of the Corporation Commission, we are not 
prepared to dismiss the bill. We think jurisdiction should be retained 
by the court to see that no injustice is donc the complainant while com- 
plying with the order. We bave every confidence in the présent At- 
torney General, and hâve no doubt that so long as he remains in office 
he will deal reasonably and justly with the corporation pending its 
compliance with the order. But the affairs of men are uncertain. The 
présent Attorney General may not remain in office. He may be called 
elsewhere, and some one else in that office may seek to enforce the pen- 
alties of the statute against this corporation while it is proceeding in 
good faith to comply with the order. We are dealing with a statute and 
not with individuals. The corporation should bave sufficient time to 
lay the double track ordered by the commission. It cannot be done 
in a day. Material may bave to be procured f rom a distance and it may 
be bard to secure deliveries. We know that as a gênerai rule steel 
rails cannot be delivered promptly upon the order being given for them. 
We are of the opinion that the Attorney General and the counsel for 
the complainant can agrée upon a reasonable time for complying with 
the order of the commission, and such agreement will be made an or- 
der of this court. The jurisdiction of the court is invoked, as in the 
Pacific Gas & Electric Cases, just decided, upon the ground that the 
penalties of the statute are so severe and cumulative for noncompliance 
with the order of the commission that the complainant cannot take any 
chances with its provisions except under the protection of the court, and 
this protection we think we should give under the circumstances. 

The parties will prépare orders in accordance with the views of the 
court as stated. 

Mr. BuUard : I understand your bonors' order in this particular case 
18 that the motion for an interlocutory injunction is denied, but that the 
restraining order is kept in force ? 

Judge MORROW : Yes, the restraining order is kept in force untii 
further order of the court. But that is only restraining the Corporation 
Commission from enforcing the pains and penalties. 

Judge VAN FLEET : And, Gen. Bullard, there will be no difficulty 
about yourself, representing the commission, and the attorneys for the 
complainant, agreeing upon a stipulation as to the time wben the Com- 
pany shall commence the work and the time within which the work 
sball be completed. 

Mr. Bullard: That is what I was trying to arrive at ; if we agrée 
upon that time, then upon the expiration of that time the restraining 
order becomes. automatically dissolved. 

Judge MORROW: Yes, automatically dissolved and the case dis- 
missed. 

Mr. Kent : I very much regret to appear in the ligbt of a bad loser, 
but I am compelled, if your bonors please, to enter a notice bere for- 
mally in the record of an appeal from your bonors' détermination in 
this matter directly to the Suprême Court of the United States as pro- 
vided for by statute, and to ask such relief in respect to a stay of pro- 
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ceedings as your honors may see fit to grant. And without taking more 
than just a few minutes of your time I want to explain to your honors 
vvhy it is necessary to take that action. In this case, as in many cases, 
there is much behind the record; there are many facts and circum- 
stances in this case that are not proper for me to say, even now that 
your honors hâve decided this, inasmuch as Judge SAWTELLE will 
eventually hâve to try this case. If this were a mère matter of spend- 
ing $13,000 to doufble-track this road, I would bow to your honors' 
décision, for I hâve great respect, as your honors know, for your in- 
tegrity and your wisdom ; but there is much more than just this matter 
of double-tracking thèse ten blocks behind this case, and much more 
than the mère matter of paving thèse ten blocks. I can state this, and 
it is perf ectly proper to state it because it enters into the reasons why 
we are going to be compelled to exhaust every légal resource that we 
hâve to avoid complying with this particular order in this case, and 
which we must do with ail respect to your honors ; I appreciate that 
yoiir honors hâve attempted to make something in the nature of a 
compromise hère, but if your honors— 

Judge , MORROW : No, it is hardly that. We do not think the 
showing is sufficient. That is ail. So far as the appeal is concerned,, 
that is entirely agreeable to us. 

Mr. Kent : I would like to say a word to your honors as to the rea- 
son why we will hâve to take this appeal. We want some sort of a 
stay of proceedings in this case so that we can take thertiatter to the 
Suprême Court of the United States. We hâve other trackage in 
Phœnix. We hâve, where this line diverges at Seventh avenue, a line 
that runs out Seventh avenue and Grand avenue to the Fair Grounds. 
There is much greater reason for double-tracking that line running out 
to the Fair Grounds than there is for double-tracking the line involved 
in this case. We hâve an annual fair down there at Phœnix, and for 
a week at that time it is impossible to take care of the crowds. 

Judge MORROW : Judge VAN FLEET desires to be excused, Mr. 
Kent, in order to proceed with his calendar. 

Mr. Kent : I should very much like to hâve Judge VAN FLEET 
remain hère to listen to this statement ; it will not take more than two 
or three minutes to makfe it. And we hâve a Second avenue line, a 
single track, and the Briîl line, a single track. If your honors had had 
time to read the évidence presented to the Corporation Comrhission, 
you would hâve found that it had, upon the complaint of six or eight 
persons who say they hâve been inconvenienced, entered an order re- 
quiring us to double-track this particular line. We cannot contest 
that in the state courts. We cannot hereafter contest it in the fédéral 
court because this décision will be quoted against us as a précèdent. 
Your honors undersand that this décision ends the case — 

Judge SAWTELLE: Oh, no; you cannot assume that this court 
will sustain the commission if they order you to double-track ail those 
lines. 

Mr. Kent: Why not? You hâve sustained it hère now when only 
six or eight people hâve said it was an inconvenience. 

Judge SAWTELLE : Our décision is not based on the f act that six 
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or eight people hâve said that it was an inconvenience. We hâve con- 
cluded that upon the showing made hère this court cannot say that the 
order of the Corporation Commission is an unreasonable order. 

Judge VAN FLEET : Yes, that is ah we hâve concluded. 

Mr. Kent : This will be a précèdent for the next time. 

Judge VAN FLEET : It cannot be a précèdent for a case based on 
différent circumstances. We do not hold that you hâve no right to 
appeal to the fédéral courts for rehef ; we simply say that your show- 
ing hère is not sufficient. 

Mr. Kent: That is exactly what we are complaining of. We never 
can hâve a showing that is more complète than our showing hère. Six 
or eight people say it is an inconvenience ; we hâve shown by the sched- 
ules that the cars hâve run absolutely on time except perhaps in one 
or two instances. We never could hâve a more complète showing. 

Judge MORROW : Well, we dift'er with you, Mr. Kent, upon that 
feature of the case. 

Judge SAWTEELE : There is no state of facts that can serve as a 
précèdent to a court in deciding a question of law unless the second set 
of facts presented in the second case are absolutely identical with 
those in the first case. 

Mr. Kent: We want an order, if your honors will grant it, in some 
way staying thèse proceedings until we can take this appeal. 

Judge MORROW : We will do that. That has been done hereto- 
fore. Matters bave heretofore been stayed in order to allow of an 
appeal to the Suprême Court. The courts hâve approved such a 
course. 

Mr. Kent: Yes, your honor; it seems to be within rule 36 of the 
Suprême Court. 

Judge MORROW: What amount of bond would you suggest? 

Mr. Kent : W"e already hâve a bond on the temporary restraining 
orders. Would your honors. allow the temporary restraining order to 
remain in force pending this appeal ? 

Judge SAWTEELE : What was the amount of the bond on the re- 
straining order? 

Mr. Kent: $2,000. 

Judge SAWTELLE: It seems to me there should be a larger bond 
than that. 

Judge :\IORROW: We will fix the bond at $5,000. 

Mr. Kent : Then the ordei"' will be denying the ap'plicatidn for an 
injunction, but the restraining order will be continued in force pending 
an appeal to the Suprême Court, and the bond will be in thé sum of 
$5,000., _ , _ 

Judge MORROW: Yes, providing that the appeal is taken within 
30 days. ■ . 

Mr. Kent: There will be no trouble about that, except perhaps the 
question of printing. We will be perfectly willing to say 30 days, and, 
if there is any difficulty about it, I suppose we will havé no trouble in 
getting an extension. 

Judge MORROW: Very well. 
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In re RHAGAT S1Î<GII et al. 

In re SU^^DAR or SANDU SIXGH et al. 

(District Court N. D. California. First Division. Deceuiber 5, 1913.) 

Nos. 15,479, 15,480. 

1. Aliens (§ 54*) — Exclusion — Heaking — Faib Tbial. 

Where, after petitioners in alleu exclusion proceedlngs had been in- 
fornied tliat tlie cases were closed, new e'S'idence was iutroduced in op- 
Ijosition to petitioners' right to enter tlie United States, of wlilcli tlieir 
attorneys liad lieen inforiued, and also advlsed tUat tliey would be per- 
niitted to inspect the new évidence, and otïer furtlier évidence if they 
deslred, the admission of sucli additional proof on behalf of tlie govern- 
ment did not deprive petitioners of a fair heariug. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112 ; Dec. Dig. 
§ 54.*] 

2. Habbas Coepus (§ 23*) — Exclusion — Pebsons Likely to Become Public 

Chakge — FiNuiNGs— Eeview. . 

A flndlng by Iminigratiou officers tliat certain alien Hindoo laborers ai>- 
plying to enter tlie United States would' be likely to become public 
charges because of there being a deep-seated préjudice in the United 
States against tbem, and, there being no demaud for their labor on this 
account, it would be difficult for them to maiutain theniselves, was not 
reviewable on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. § 17 ; Dec. 
Dig. § 23.*] 

3. Aliens (| 49*) — Immigration Eules — Entey of Insular Possessions — 

Right to Land on Mainland. 

Immigration rule 14 as amended June 16, 1913, providing that aliens 
applylng at continental ports and surrendering the certificate received on 
entering the Philii)piiies shall on identification be perniitted to land, pro- 
vided it appears that at the time they were adniitted to the Philippines 
they were not menibers of the excluded classes, or likely to become pub- 
lic charges if they proceeded thence to the mainland and were given cer- 
tiflcates, dld not entitle aliens to land In the United States, notwithstand- 
ing the finding of tlie immigration ofiicers that they were liable to be- 
come publie charges, on the ground that the Interior departments had no 
Power to adopt a rule which would preclude an alieu once landed In any 
territory of the United States from thereafter freely going thence to the 
mainland. 

[p:d. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
§ 49.*] 

Habeas corpus on pétition of Timothy Healy, for and on belialf of 
Rhagat Singh and others, and on behalf of Sundar or Sandu Singh 
and others. Application denied. 

John L. McNab and Timothy Healy, both of San Francisco, Cal, for 
petitioners. j ^ 

Walter E. Hettman, Asst. U. S. Atty., of San Francisco, Cal., for the 
government. 

DOOIJNG, District Judge. Thèse cases involve the right of the 
individuals named to land at the port of San Francisco, having already 
been landed at Manila and coming thence hère. Upoh their arrivai 

*For other cases see same topic & § NL'MBKii in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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they were arrested, and after a hearing ordered deported as persons 
likely to become public charges. 

It is sought to hâve the action of the Department of Commerce and 
Labor, denying their right to land and ordering their déportation, re- 
viewed by this court, on three gênerai grounds : 

(1) Because they were not accorded a fair hearing by the immigra- 
tion officers, at this port. 

(2) Because there is no évidence to support the finding that each of 
said petitioners is a person hkely to become a public charge. 

(3) Because having already been permitted to land at Manila they 
are entitled, coming thence to the mainland, to be landed hère as a 
matter of right, and without further examination. 

[1] The assignment that the petitioners were not accorded a fair 
hearing by the immigration officers is predicated chiefly upon the fact 
that on or about August 20, 1913, and after the testimony of the peti- 
tioners had been taken and certain affidavits filed in their behalf, the 
petitioners and their attorneys were informed by the immigration au- 
thorities that the cases were closed, and that thereafter, on or about 
September 25, 1913, they were informed that the cases had not been 
closed on August 20th, but that the government had secured and pre- 
sented other évidence in opposition to the right of petitioners to land. 
The contention that the hearing was un fair in this regard cannot be 
upheld. On September 27th the attorney for petitioners addressed to 
the Immigration Commissioner a letter as follows: 

"This Is in response to your letter advising me that new évidence lias been 
taken by the governuient in the case of a group of Hindoos, and that we will 
now be permitted to inspeet the same, and ofCer further évidence. 

"I thank you for the courtesy of the information." 

Having been accorded the opportunity to inspeet the new évidence 
and controvert it if they desired, and having as a matter of fact pre- 
sented further évidence, they were accorded a fair hearing within 
the meaning given those words by the adjudicated cases. When such 
is the case, the order of the executive officers within the authority of 
the statute is final, if there bç any évidence at ail to support their dé- 
termination. 

It is contended that there is no such évidence in the présent cases, 
this being the second ground upon which the order of the immigra- 
tion officers is assailed. The question presented by this assignment is 
of extrême importance, and its détermination either way will hâve a 
wide and far-reaching efifect. 

[2] The department rests its action upon the right given it by stat- 
ute to exclude "persons likely to become a public . charge." Certain 
affidavits were introduced in the présent cases tending to show, among 
other things, that the Hindoo laborers are obnoxious to very many 
of our people, that there exists a préjudice against them, and that 
comparatively few avenues are open to them in which to find employ- 
ment. This showing is not made as against any particular indivjdual 
petitioner, but as against the Hindoos generally as a race. In .thèse 
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cases tlie application for the warrant of arrest was based upon the 
fact as set forth therein that the — 

"above alieiis are llkely to becoine public charges for the reason that they 
are of the laborlug class ; that there is no demand for such labor, and there 
exlsts a strong préjudice against them in this locality." 

The warrant of arrest and the order of déportation are based upon 
the fact as set forth in each of them: 

"That the said allons are members of the excluded classes in that they were 
persons likely to beconie public charges at the tinie of their entry into the 
United States." 

The finding that they were persons Hkely to become public charges 
is based in reality, however much the immigration officers may dis- 
claim the fact, upon the gênerai showing and implied finding that there 
is a préjudice against the Hindoo, and little demand for his labor. 
It is true that there was a strong counter showing made by petitioners, 
but the matter having been passed on by the department, and there be- 
ing some évidence to 'support the implied finding, the merits of the 
case iri this regard are no longer open, and may not be reviewed by the 
courts. The question then presented, stripped of ail its masks, is the 
following: 

"May the Department of Commerce and Labor, upon a showing satisfactory 
to itself and a finding not open to review that a préjudice ;exists in this coun- 
try against aliens of any race, and that there is no demand for the labor of 
such race, exclude ail laborers of sudi race on the ground that they are, for 
such reasons, likely to become public charges?" 

Stated thus, if it were a new question, I would not hesitate a mo- 
ment to answer in the négative. But the Suprême Court has gone so 
far in holding that the findings of the department cannot be reviewed 
if there be any testimony at ail to support them that I am not pre- 
pared to deny to it the power implied in the foregoing question. The 
department has the power to pass upon the facts of each individual 
case. And if it détermine upon any substantial évidence that there is 
no demand for the labor of an alien applying for admission, and that 
à préjudice exists against him, and for thèse reasons' cônclude that, if 
admitted, he would be likely to become a public charge, the court can- 
not say, where the alien must dépend upon securing labor in order 
to subsist, that this conclusion is so without support as to require it 
to be set aside. But let there be no delusion that this power, once 
conceded, can be used only in the case of Hindoos. It is equally appli- 
cable to every other race. Conceding the power to the Department of 
Labor to exclude the Hindoo laborer for this reason, we must con- 
cède to it the power to exclude, for the same reason, the laborer of 
any other race. It is a vast power, and one which, upon the argument 
of this case, I was very unwilling to believe was lodged in any execu- 
tive department of the government. But an examination of the ad- 
judicated cases shows a unifOrm holding that whenever an alien has 
bad an opportunity to présent such testimony as he desired to pré- 
sent, the conclusions of the Department of Commerce and Labor, upon 
the facts, are not open to review if there be any testimony to support 
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them, Nor can the courts inquire whether or no such conclusions are 
wrong. In the présent cases, therefore, the department, having the 
right to détermine the fact as to whether thèse petitioners are persons 
likely to become public charges, has determined that they are. The 
fact that this détermination is based upon conditions existing in this 
country, rather than upon any particular physical or mental defect in 
the individual petitioners, does net in my judgment make such déter- 
mination any the less final, or render it any more open to review by 
the courts. For a strong man unable to obtain an ppportunity to labor 
is just as helpless as a weak one unable to perform such labor if the 
opportunity were afforded him. For thèse reasons the order of dé- 
portation cannot be disturbed because of failure of proof. There is 
left, then, to be considered only the third contention of petitioners, 
that having been permitted to land at the port of Manila, they are en- 
titled to corné to the mainland without further question. 

[3] The statute provides that the Commissioher General of Im.mi- 
gration shall hâve charge of the administration of ail laws relating to 
the immigration of aliens into the United States, and shall establish 
such rules and régulations, not inconsistent with law, as he. shall deem 
best calculated for carrying out the provisions of the Immigration Act. 
(Act Feb. 20, 1907, c. 1134, 34 Stat. p. 898 [U. S. Comp. St. Supp. 1911, 
p. 499]). At the time that some of thèse petitioners landed in the Phil- 
ippines, rule 14 of the immigration ruleS was as follows in so far as 
applicable hère: 

"Sec. 1. Aliens arriving In the Philippines bound for the continent shall be 
inspeeted and given a certiflcate slgned by the Insiilar collector of custonis at 
Manila showing tlie fact and date of landing." 

"Sec. 2. Aliens who, having been manifested bona flde to the Philippines 
and having resided there for a tlme, signify to the insular collector of customs 
at Manila an intention to go to the continent shall be furuished such cer- 
tiflcate, as évidence of their regular entry at an insular port." 

"Sec. 3. Aliens applying at continental ports and surrendering the certifl- 
cate above described shall, upon identification, be admitted without further 
examination." 

On June 16, 1913, however, the foregoing rule was amended to read 
as follows : 

"Sec. 3. Aliens applying at continental ports and surrendering the certifl- 
cate above described shall, upon identification, be permitted to land, provlded 
it appears that at the time such aliens were admitted to the Philippines they 
were not members of the excluded classes, or likely to become public charges 
if they proceeded thence to the mainland." 

Some of the petitioners hère landed at Manila on June 20, 1913, 
after the foregoing amendment was in force. But whether they landed 
at Manila before or after the amendment does not seem to me to be at 
ail material, as the amendment was in force for some time before any 
of them left the Philippines for the mainland. It is urged that this 
amendment is beyond the power of the department to enact, and that 
an alien once landed in any territory, or other place subject to the ju- 
risdiction of the United States, may freely go thence to any portion 
of the United States whether it be the mainland or any of its island 
possessions. With this conclusion I am unable to agrée. 
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There may be reasons for rejecting an alien at continental ports 
which would net exist if he were applying to enter the Philippines. 
Labor and climatic conditions and standards of living are so diverse 
that one going to the Philippines who would not there be likely to be- 
come a public charge might well be likely to become such if he pro- 
ceeded thence to the mainland. A more rigid test may therefore well 
be applied to those seeking admission to the mainland than that ap- 
plied to those seeking admission to the Philippines. And as the 
amendment to the immigration rules, providing that the possession of 
a certificate of lawful entry into the Philippines should not be con- 
clusive as to the holder's right to enter a continental port, was in effect 
at the time that ail of thèse petitioners sailed f rom Manila, the ques- 
tion was properly open for investigation by the immigration officers 
hère as to whether or no, at the time thèse aliens were admitted to 
the Philippines, they were likely to become public charges if they pro- 
ceeded thence to the mainland. This question was investigated upon 
their arrivai hère, and was decided adversely to the petitioners. As 
we hâve heretofore seen, this décision is final and not subject to re- 
view. 

The application for a writ of habeas corpus must therefore be de- 
nied ; and it is so ordered. 



CULLEN V. ARMSTRONG et al. 
(District Court, D. Maryland. December 20, 1913.) 

1. IiOGS AND LOGGING (§ 3*) BiGHT TO OUT TiMBER — CONVEYANCE^NaTURE 

or l'HOPEBTY. 

In Maryland the l'ight to eut tiinber from land is Personal property and 
may be sold as goods, wares, and mercbandise. 

[Ed. Note.— For other cases, see Logs and Logglng, Cent. Dig. §§ 6-12 ; 
Dec. Dig. § 3.*] 

2. Bankeuptcy (§ 140*) — Ownebship of Property — Timiîer — Transfer. 

Where défendant, having a Mil of sale conveying the rlght to eut tim- 
ber l'rom certain land, transferred the sanie to a bankrupt, wlth the blll 
of sale, recelvlug the latter's notes for the purehase, priée, this was suffl- 
cient to transfer his title to the thnber as between the parties. 

[Ed. Kote.— For other cases, see Bankruptey, Cent. Dig. §§ 108. 190, 219, 
225; Dec. Dig. § 140.*] 

3. Banicbuptcy (§ 188*) — Property Purchased by Bankrupt — Lien for 

Price — Suspension. 

Where défendant transferred his right to eut tiniber from certain land 
to a bankrupt accepting its notes for the price, the notes and renewai 
thereof suspended liis right to enforce his lieu on the tiniber for noiipay- 
ment of the price until the notes were due or the bankrupt's inability to 
pay them becaine manlfest. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 2SC- 
280, 291-295 ; Dec. Dig. § 188.*] 

4. Logs and Logging (§ 3*) — Price — Acceptance of Notes — Termination of 

Lien. 

That a seller recelves the buyer's notes for the price of tiniber and ne- 
gotlutes the same doep not terminate the seller's lien. 

[Kd. Note. — For other cases, see Logs and Logging, Cent. Dig. §§ 6-12 ; 
Dec. Dig. S 3.*] 

*For othor cases see saiii^topic & § Number in Dec. & Am. Digs. 1907 to dute, & Rep'r Indexes 
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5. Bankruptct (§ 188*) — Lien — Waiveb — Enfobcement Against Buyee's 
Trustée. 

Défendant A., havlng purchased the rlght to eut tlmber from certain 
laud for $6,250, resold the same to a bankrupt for |8,500, taklng its notes 
tlierefor. The notes were renewed from time to time untU the bankrupt 
became unable to pay theni, after having unsuecessfully attenipted to dis- 
pose of the rights to third persons. The bankrupt never took possession ot 
the rights transferred, nor dld'he notify the landowner of his interest, 
or do anything except send certain prospective purchasers to look over 
the tlmber. IS'o sale, however, was made, and thereafter the bankrupt 
retransferred the rlgtits to A. in settleuient of the notes wliile It was in- 
solvent. Held, that there had been iio vvalver or loss of A.'s lien upon 
the rights transferred to secure payment of the prlce, and, it not appear- 
ing that the' timber rights were wortli more thau $8,500, A. was entltled 
to retaln the same as against the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 270, 286-289, 
291-295 ; Dec. Dlg. § 188.*] 

In Eqûity. Action by Charles W. Cullen, as trustée in bankruptcy, 
against Daniel C. Armstrong and another. On application to set aside 
a preliminary injunction. Application granted, and bill dismissed on 
condition. 

Stevenson A. Williams, of Belair, Md., for complainant. 
Alonzo L. Miles and Morris A. Soper, both of Baltimore, Md., for 
défendants. 

ROSE, District Judge. The plaintifif is the trustée in bankruptcy 
of the Delmar tumber Manufacturing Company, a Delaware corpora- 
tion. He will be called the trustée; it, the bankrupt. He seeks to set 
aside a tfahsfer by the bankrupt to the deïendant Armstrong of a right 
to eut timber on a tract of land in Somerset çounty in this state. He 
says that the transaction assailed was a voida!ble préférence. Bounds, 
the other défendant, now claims to be the owner of the timber leave 
in question. The trustée says that as against him Bounds has acquired 
no rights therein. In' January, 1911, the land ând the timber thereon 
belonged to a Mrs. Anderson. For $6,250 she sold this timber leayè to 
Armstrong. She gave hiiii a bill of sale therefor. It was duly re- 
corded. On November. 15', , 1911, he resold it to the bankrupt for 
$8,500. No- cash pasSéd. . The bankrupt .gave Armstrong its three 
promissory notes. TvVo of thèse wère for $1,250 each. They vverë re- 
spectively payable 30, and 60 days aftèr date. The third note Was at 
four months and was fo'f $6,000 and interest. Four^ of the bankrupt's 
directors individually indorsed each' of the notes. It and they were 
then in good crédit. Sôrrie of them' were supposed to be Well to do. 
In return for the, notes Armstrong handed over to: the bankrupt the 
original bill of sale from Mrs. AnderSon to him. He' prepared an- 
other paper ànddelivered'it also. " What that, instruiïient was is one 
of the disputed questions; in the case. ' Armstrong'? counsëlclaim 
that it was a' réservation of title in thé timber until the purchase môney 
\Vas paid, or at ail events uhtil both thé $1,250 notes wfere. The'trustee 
contends that it was an out ând out assignment of the bill of sale. It 
was never recbrded, Armstrbijg subsequently, uhder circumstànces 

*For other cases , see same tppic ^ê, § mpmbïtb, ia Dec. & Am. Digs. 1907 to date, & Bep.'r' Indexes 
209 F.— 45 
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to be described, obtained possession of it. He lost of destroyed it. He 
does not prétend to be able to tell ho w it was worded. He has been 
more than once examined concerning it. With each répétition his recol- 
lection that it in some way reserved title becomes clearer. The évidence 
does not justify a finding that there was àny such réservation made 
by it. The trustée, on the other hand, is equally unable to prove that 
it was an assignment of the bill of sale. As the record stands, the 
case must be disposed of as it would hâve been had no such paper 
ever existed. 

Armstrong discounted the three notes at the Bank of Somerset. 
When the first of them fell due, the bankrupt induced Armstrong to 
consent to its renewal. As each of the others matured, the same thing 
happened. Somé of the earlier renewals again matu'red and wére again 
renewed. The renewals ail bore the same indorsemerits as the originals. 
By early Junej 1912, the financial condition of the bankrupt and its ,in- 
dorsers had become bad. On June lOth a suit for ' upwards of $4,000 
of undisputed indebtedness was brought against it and them. Within 
the next ten days other suits followed. As early as June 18th aai appli- 
cation to put it in the hands of a receiver was made to the state court 
for Sussejc county. On the 21st the application was granted. On 
July llth an involuntary pétition in bankruptcy was filed. In due 
course adjudication followed. Two of the four indorsers were like- 
wise adjudicated. Another died while bankruptcy .proceedings, were 
pendi^ig against him. The property of the fourth Was sold upon exécu- 
tion issued against him. 

The bankrupt never took physical possession of the timber or of the 
land upon which it stood or of any part of either. It never made any 
préparation to fell any of the trees. It never notified the owner of the 
soil that it had succeeded to Armstrong's rights. Ail that it did to 
which plaintifï can now ref er as acts of ownership was to send a couple 
of possible purchasers to look at the timber in the hope that they would 
become buyers. 

On June 14th or 15th the bankrupt, acting through two of the in- 
dorsers, agreed with Armstrong to rescind the sale. None of the bank- 
rupt's renewed notes matured before July 15th. On that day ail of 
therri would become due. Armstrong signed a note for $8,620. Bounds 
indorsed it as surety. The Bank of Somerset discounted it. Out of 
the proceeds Armstrong took up the notes of the bankrupt. He re- 
turned them to the bankrupt with his check for unearned interest. The 
bankrupt gave him back the bill of sale and the other paper. The par- 
ties had put each other in the situation in which they were before the 
sale was made. Armstrong now sàys that when ail this was done he 
neither knew that the bankrupt was insolvent nor had he any reason- 
able cause to believe that such was the case. Actions speak louder 
than words. He did precisely what any one in his place would hâve 
done had be believed that the bankrupt and its indorsers were on the 
eve of failure. If he did not think so, there was no reason for doing 
any thing until the notes fell due. If he thought that his debtors were 
insolvent, he must hâve also had good reason to believe that if he got 
back the timber he would be better ofï than the balance of their cred- 
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itors. His counsel say that, even if for the sake of the argument they 
admit ail that has been thus far said, yet he did nothing which he had 
not the right to do and nothing which the bankrupt law will avoid. 

[1, 2] In Maryland this timber leave is personal property. It is 
bought and sold as are goods, wares, and merchandise. There is no 
question that what was done was sufficient as between themselves to 
pass title from Armstrong to the bankrupt. Was it enough to extin- 
guish the former's, lien for the unpaid purchase money under the rules 
laid down in Thompson v. B. & O. R. R. Co., 28 Md. 406? If the 
bankrupt had not taken possession oï the timber before June 14th, that 
lien then existed and Armstrong had the right to enforce it. 

[3] The acceptance of the notes suspended his right to act uJDon it 
until the notes matured or until the bankrupt became insolvent, The 
acceptance of renewal notes worked a further suspension until they be- 
came due or until prior to that time the inability of the bankrupt to pay 
them became manifest. McElwee v. Metropolitan Lumber Co., 69 Fed. 
308, Ï6 C. C. A. 232. 

[4] It is true that in Arnold v. Delano, 4 Cush. (Mass.) 41', 50 Ain. 
Dec. 754, Chief Justice Shaw suggested that the negotiation by the 
seller of the buyer's note ended the lien. That is no longer the law even 
of Massachusetts. Brewer Lumber Co. v. Boston & Albany R. R. Co., 
179 Mass.' 228, 60 N. E. 548, 54 L. R. A. 435, 88 Am. St. Rep. 375. 
Nor is it the law of the fédéral courts. McElwee v. Metropolitan Lum- 
ber Co., supra.. The doctrine of thèse cases is embodied in the Uniforiri 
Sales Ac.t now' in force in Marylarid. 

■ [5] The plaintiff says the bankrupt had so taken possession of the 
timber as to extinguish the lien. Had it? If the timber was in the 
actual custody of the owner of the land, the bankrupt had not taken 
the steps required by law to get possession. It had never notified the 
owner of its rights, nor had sheever recognized them or, so fardas the 
record shows, ever heard qf them. 

The handing over of the original bill of sale may hâve been a suffi- 
cient symbolical or constructive delivery to pass title , as between the 
parties. It is not every such dehvery that suffices to destroy the ven- 
dor's lien. Thompson v. B. & O. R. R. Co., supra. 

The mère sending of one, two, or three people to look at the timber 
in order, if possible, to. get an ofifer from them, did not change the 
situation. They went casually on the land and as casually left it. They 
did not buy. There is no élément of estoppel présent. It does not 
appear that any third person ever acted to his hurt upon the supposition 
that the bankrupt owned the timber. That remained on June 14th pre- 
cisely as it was on the preceding November 15th. Nothing had, hap- 
pened to it in the meantime. Not one penny had ever been paid for it. 
We are not embarrassed by any question as to whether on June 14th 
the bankrupt was insolvent. The assumption that it was is a necessary 
part of plaintifï's case. When that became manifest, before the bank- 
rupt had in any way reduced the timber into possession, or any one else 
had acquired any rights in it, the suspension of Armstrong's vendor's 
lien which had resulted from his accepting renewal notes which did 
not expire until July I5th came to an end. He had a right to assert 
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it. The bânkrupt was bound to yield to it. It is true that, if there had 
been an equity in the timber over and above the sum due Armstrong, 
the trustée would hâve been entitled to it. I do not understand that 
anybody daims that there is, or that more than $8,500 could on June 
14, 1912, or at any time since, bave been obtained for the timber. At 
ail events, Armstrong had a right then to take possession of it, and 
he bas now the right to retain that possession until the purchase price 
shall be paid him. His rights appear, upon settled principles of law 
and the terms of the Uniform Sales Act (Code Pub. Gen. Laws Md. 
1904, art. 83, §§ 22-98) in force in Maryland, to be superior to those 
of the trustée. 

It foUows that the preliminary injunction heretofore granted re- 
straining the removal of timber by the défendants must be dissolved, 
and thé bill of complaint dismissed, unless within ten days the trustée 
shall signify his intention to tender within a reasonable and short time 
to the défendants the sum of $8,500, with interest thereon from June 
14, 1912. 



EICHHOEST V. LIMDSET, District Court Clerk, 

(District Court, W. D. Pennsylvania. Deceiuber 5, 1913.) 

No. 933. 

Aliens (§ 68*) — Naturalization — Time for Filixg Pétition. 

The provision of Katuralization Act June 29. 1906, c. 3592, § 4 (2). 34 
Stat. 596 (U. S. Coinp. St. Supp. 1911, p. 529), liniiting tlie time for flling 
a pétition for naturiilization to seven years after tlie mailing of tlie déc- 
laration of intention, applies to the déclaration preseribed by the preced- 
ing paragraph, and does not in any way aflfect the rights of an allen, who 
made his déclaration prior to the date when the act becauie effective in ac- 
cordance with the law then in force, to flie a pétition at any time. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. 
Dig. § 68.*] 

In Equity. Pétition for mandamus by August Eichhorst against 
William T. Lindsey, Clerk of the District Court of the United States 
for the Western District of Pennsylvania. Writ granted. 

Samuel J. Horvitz, of Pittsburgh, Pa., for petitioner. 

ORR, District Judge. Petitioner is a résident alien, who declared 
his intention to become a citizen of the United States on December 
8, 1905, in accordance with the provisions of law then in force. On 
September 30, 1913, he appeared in the office of the clerk of this court 
and sought leave to file his pétition for naturalization. The clerk re- 
fused to permit such pétition to be filed, because he was advised of 
an objection by the Commissioner of Naturalization that, inasmuch 
as more than seven years hâd elapsed, such déclaration of intention 
was insufficient'to support a pétition for naturahzation under the 
Naturalization Act of June 29, 1906, and dts varions suppléments. 
The pétition for mandamus and the answer of the clerk setting up 

•For other cases see samé topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the foregoîng facts raise but a single question: Is the act of June 
29, 1906, rétroactive? 

The second paragraph of section 4, which prescribes the manner in 
which an alien may be admitted to citizenship, begins with this lan- 
guage : 

"Not less than two years nor more than seven years after he bas made 
such déclaration of intention he stiall make and file, in duplicate, a pétition 
In writlng " 

— being the pétition for naturalization. That provision gives rise to 
the présent controversy. It, however, should not control the mean- 
ing of other portions of the act, if that meaning is equally clear. The 
words "such déclaration of intention," found in the above quotation, 
refer to the declartion of intention provided for in the immediately 
preceding paragraph of said section 4. Turning thence, we find spé- 
cifie provisions as to the manner in which such déclaration of inten- 
tion shall be made, before whom it shall be made, when it may be 
made, and what it shall contain in détail, with the proviso: 

"Provided, however, that no alien who, In conformlty with the law In force 
at tbe date of hls déclaration, has declared hls intention to become a citizen 
of the United States shall be required to renev? such déclaration." 

That proviso seems to control the meaning of the words heretofore 
quoted from the second paragraph, because the word "such" in the 
latter can hâve its ordinary meaning, viz., "like what has been said." 

Other portions of the act throw light on the question. Another 
portion of the second paragraph of section 4 requires the petitioner 
for naturalization to sign bis pétition in his own handwriting, yet has 
this proviso: i ^i 

"Provided, that If he has flled hls déclaration before the passage of this 
act he shall not be required to sign the pétition in hls own handwriting." 

It seems that Congress did not wish to wholly vitiate déclarations 
of intention made prior to the passage of the act. Indeed, a fair con- 
struction of the act discloses the intention of Congress to save to 
aliens ail benefits which they may hâve acquired by reason of their 
déclarations made under prior law. This view is strengthened when 
we note that on June 25, 1910, Congress amended the first paragraph 
of section 4 of the act by providing for the naturalization of aliens 
under certain circumstances without proof of former déclaration of 
intention. 

The case of In re Wehrli, 157 Fed. 938, has been brought to our 
attention. The learned judge in that case expressed the view that 
the Naturalization Act of June 29, 1906, by the provision first above 
quoted, was intended to given aliens who had made their déclarations 
of intention under prior laws seven years from that date in which to 
become citizens. This court cannot reach that conclusion. To do so 
would necessitate an opinion that the açt was in some degree rétro- 
active, at least to the extent of imposing some new limit which had 
not theretofore existed. The déclaration of intention is the first step 
in proceedings which the law has imposed upon the courts, the last 
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step being a judicial decree. It is difficult to see why a différent 
rule should be applied in the construction of an act relating to such 
proceedings than in the construction of an act relating to proceed- 
ings in cases properly :so called. As said by Mr. Justice Cliftord in 
Twenty Per Cent. Cases, 20 Wall. 179, 187 (22 L. Ed. 339) : 

"Even thongh the words of a statute are broad enough in tlieir Uteral ex- 
tent to compreheud existiiig cases, tliey must yet be coiistriied as ai)plieable 
ouly to eases that may hereafter arise, iinless the language employed ex- 
presses a contrary intention in uueqiiivocal terms." 

Applying: tliis rule to the Naturalization Act of 1906, we must 
concluda that déclarations of intention filed prior thereto were not 
in any way affected thereby and may support pétitions for naturaliza- 
tion at any time. Tliepetitioner in thèse proceedings may présent his 
pétition for naturalization. It is not probable that any formai order 
to that efïect will be necessary. If it be necessary, one may be pre- 
sented. 



RLAKSLEB, PERRIN & DARLING v. OCEAN ACCIDENT & GUARANTEE 
CORPORATÎON, Limited. 

(District Conrt, W. D. New York. October 21, 1913.) . 

Rëmo.vai, of CATjgps a 2*)— Judicial Code-^ConstkuctioN' — Right or Ac- 
tion "ACCBPING." 

Défendant issued a policy of crédit iusurnuce by whicli it insured 
plaintiff for one year against loss on provahle bad debts arising on sales 
of merchandlse above an iikitial loss of a stated per cent, on the first 
$200,000 : of sales and a snialler per cent, ou sales above that amovint. 
About Jlarch 1, 1912, plaintifC made a sale which resulted in a; loss above 
the specified pereentage. Ilcld, that a right of action did not accrue on 
the policy until at least that date, hor was such right "acerning" prior 
to such sale within the meaningof Judicial Code, § 299 (Act Mardi ?>. 
1911, c. 231, 36 Stat. 1109 [U. S. Comp. St. Supp. 1911, p. 240]), providing 
that the repeal or amendnient of existing laws by such Code shall not af- 
fect any "right accruing or accrued," and tlint an i action on the policy 
commenced after January 1, 1912, when the Code took eft'ect, and involv- 
Ing less than tlie $3,000 required thereby to give a iJistrict Court jurisdic- 
tion; ■ was not reniovable. 

[Ed. Note.— For Other cases, see Removal ôf Causes, Cent. Dig. §§ 2, 3 ; 
Dec. Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 1, pp. 101, 102.] 

At Law. Action by Blakslee, Perrin & Darling against the Océan 
Accident & Guarantee Corporation, Limited. On motion to remarld to 
State coiirt. Motion granted. , ,. > 

H. D. Blakeslee, Jr., 6i Bufïalo, N. Y., for plaintiff. 
Wright & Mitchell, of Bufïalo, N. Y. (Wm. Burnett Wright, Jr., of 
Buiïalo, N. Y., of counsel), for défendant. 

HAZEL, District Judge. This is a motion to remand this action to 
the State court on the ground that under the Judicial Code, which went 
into effect January 1, 1912, the amount involved, $2,406.92, is insuffi- 

•For other cases see same topic & § ndmbks in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cient to confer jurisdiction on this court; the required amount being in 
excess of $3,000. But the repealing act contains a saving clause (sec- 
tion 299) which provides that it shall not affect "any act donc, or any 
right accruing or accrued," and the question presented is whether the 
right of action is based upon a right accruing at the time the act went 
into effect. ■ ' , 

Under the policy of crédit insurance issued by the défendant corpora- 
tion, the plaintift was insured against loss on provable bad debts arising 
on sales of merchandise from December 1, 1911, to November 30, 
1912, over and above an initial loss of one-half of 1 per cent, on the 
gross aggregate amount of plaintiff's sales up to $200,000, and nine- 
twentieths of 1 per cent, of such sales in excess of said amount. , The 
défendant contends that in crédit insurance the right of action does not 
accrue at the time the loss is actUally sustained but is a right accruing 
continuously from the date of the policy, and that the right to sue on 
the policy dépends not upon the amount of the bad debts but upon 
the sales of merchandise made by the insured during the time the policy 
was in force. I do not agrée with this contention. I cannot conceive 
of any right of action in the insured against the insurer until there 
had been at least a sale to the debtor. Concededly there was no loss 
until after March 1, 1913', at about which time the merchandise was 
sold. 

The f allacy of defeiidant's argument appears clearly, I think, when 
considération is given to the précèdent conditions of the policy, namely, 
that the insured after sustaining loss of an accoUnt must notify the 
insurer of the insolvency of the debtor, file proof of claims, and afiford 
an opportunity for arbitration before beginning an action to recover 
on his policy. Under thèse circumstances I am disinclined to hold that 
the saving clause contained in section 299 of the Judicial Code applied 
to any other rights of action than such as were accruing or had accrued 
prior to January 1, 1912. The term "accruing" plainly implies a lia- 
bility that is in the act of accruing, or that is happening in due course, 
or that is increasing, enlarging, or augmenting. Richards v. Bellingham 
Bay Land Co., 54 Fed. 209, 4 C. C. A. 290. If the debt had been 
created before the Judicial Code went into efifect, then it might safely be 
held that, while the right of recovery on the policy had not accrued, 
there was nevertheless an accruing right which was litigable in this 
court. 

But as the particular debt was then nonexistent and the loss in 
question unsustained, I hold that there is no enforceable right of which 
this court has jurisdiction, and the action is remanded to the state 
court. 
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■ THE QUEEN ELIZABETH. 
(District Court, N. D. California, First Division. December 11, 1913.) 

No. 15,342. 

Shipping (§ 84*) — Injuries to Stevedore — Liabilitt or Vessei.. 

Wlùle a vessei cliartered to a fuel company was beiiig unloaded by its 
employés, libelant was directed wlth otliers to elimb the cargo battens in 
order to dislodge coal that liad settled behlnd them, and when he was 12 
or 15 feet from the bottom of the hold, one ot the battens supporting him 
gave way because of a broken cleat, and he fell to the bottom, sustainlng 
serions injuries. The battens were not intended to be used as a ladder, 
but were to prevent the cargo from touching the sides of the vessei, and 
tliere was no évidence that the owner or master of the vessei knew that 
they were customarily used by stevedores in cleaning out the so-called 
pigeon holes. There was proof that this duty was generally performed 
by the crew while standing on the coal as It was being taken out. Ileld 
that the ship was not liable for the négligence of the fuel company, if 
any, in dlrecting its meu to use the battens as ladders without flrst as- 
certaining that it was safe to do so. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §| 342, 349-351; 
Dec. Dig. § 84.*] 

In Admiralty. Libel by John Downey against the British steamship 
Queen Elizabeth. Dismissed. 

Denman & Arnold, of San Francisco, Cal., for libelant. 
Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for respondent. 

DOOLING, District Judge. Libelant was injured while in the em- 
ploy of the Western Fuel Company discharging a cargo of coal from 
the steamer Queen Elizabeth. The vessei was under charter to the 
Western Fuel Company, which had full charge of her for ail the pur- 
poses attending the discharge of her cargo. The libelant was, with 
others, directed by the foreman to climb the cargo -battens in order to 
dislodge the coal that had settled behind them. When 12 or 15 feet 
from the bottom of the hold one of the battens supporting him gave 
way because of a broken cleat, and he fell to the bottorn, receiving seri- 
ous injuries. He brought this action against the vessei, and in the state 
court brought another action against the Western Fuel Company to re- 
cover damages for the same injuries. This latter action resulted in a 
compromise by which he was paid $1,250; and it; is urged that this 
payment precludes him from recovering hère, It is quite possible that 
under ail the facts elicited at the trial concerning libelant's settlement 
with the Western Fuel Company such settlement may be a bar to his 
recovery hère, but it does not seem to me at ail necessary to détermine 
this question, as I am of the opinion that if there were any liability, the 
Western Fuel Company was solely liable. It is sought to fix a liability, 
on the ship, upon the well-known principle that an employer is bound to 
furnish his employé with a reasonably safe place in which to work. 
That principle is not questioned. Even when, as hère, the employé 
is not working for the ship, if the ship does supply the place in which 

•For other cases see same topic & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the work is to be performed, such place must be reasonably safe, or 
the ship will be liable for any resulting injury. But thèse cargo battens 
are not intended to be used as ladders. Their function is to prevent 
the cargo from touching the sides of the vessel, and while there is some 
évidence tending to show that such battens are customarily used at this 
port as ladders to support the stevedores in cleaning out the sO-called 
pigeon holes, there is no évidence tending to show that either the owner 
or the master of this vessel had knowledge of any such custom. On 
the contrary, it appears that thèse pigeon holes are frequently, if not 
ordinarily, cleaned by the crew of the vessel instead of by the steve- 
dores, and that in the discharge of this very cargo of coal the crew of 
the vessel had been cleaning the pigeon holes up to the day of the acci- 
dent, and had done so by standing pn the coal, which is shown to hâve 
been the method customarily foUowçd on this vessel. The day of the 
accident being Sunday, the crew did not work, the évidence showing 
that the crew of a British vessel does not work on Sunday while in port. 
No request was made of the master to put his crew to work cleaning 
out the pigeon holes on this day, nor was any request made, by the 
stevedore in charge of the unloading, that the ship furnish either a 
ladder or staging to enable his men to reach the pigeon holes. Thèse 
could hâve been cleaned by the stevedores by standing on top of the 
coal as it was being taken out, but this method would haye consumed 
more time. As thèse battens were not used by the ship's crew as 
ladders, as they were not placed there to be used as such, and as it does 
not appear that either the owner or master had any reason to believe 
that they would be used as such, I am of the opinion that the ship can- 
not be held responsible because the Western Fuel Company directed its 
men to use them without first ascertaining that they could do so with 
safety. If there were any négligence, it was on the part of the fuel 
Company in failing to ascertain the condition of the battens before 
directing its employés to climb them. 
The libel will therefore be dismissed. 



GINN et al. v. APOLLO PUB. CO. 

(District Court, E. D. Pennsylvanla. August 2, 1913.) 

No. 1,069. 

1, COPYBIQHIS (§ 85*) INFRINGEMENT — PbELIMINARY InJUNCTION. 

A prellniinary Injunctlon will not be granted In a suit to eiijoin the in- 
fringement of copyrights, where complaiiiant's title to rights in the works 
alleged to hâve been copyrîghted is denied in defendant's answer, and 
con;: ialnants introduced no proof of title, or docunientary évidence of 
the copyrights, or of the agreement under which it was claimed they 
acted as licensees. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 78 ; Dec. Dig. 
§ 85.*] 

2. Copyrights (§ 85*) — Infringement — Preliminary Injunction. 

Where a bill for injiniction to restrain alleged unlawful compétition 
only averred as to the amouut in controversy that the copyrights lu ques- 

*For other cases seo same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlon were of the value of ?20,000, and tliere was no avemient of the 
amount in controversy by reason of défends nt's acts alleged to constitnte 
untair compétition, and ît did not appear tluit défendant was not flnan- 
cially responsible to answer for any damage that complainanta niight suf- 
fer, a preliminary injunctlon would not be grauted. 

[Ed. Note.— For otlier cases, see Copyrights, Cent. Dig. § 78 ; Dec. Dig. 
§ 85.*] 

In Equity. Action by Edwin Ginn and others against the Apollo 
Publishing Company. On motion for preliminary injunction. Denied. 

W. K. Stevens, of Reading, Pa., for plaintiffs. 

E. Hayward Fairbanks, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. [1] An examination of the bill of 
complaint and affidavits in support of the motion and defendant's an- 
swer and affidavits makes it apparent that the plaintiffs hâve not shown 
a sufficiently clear case to warrant thë granting of a preliminary in- 
junction. The plaintiffs' title to rights in the works alleged to be 
copyrighted is denied in the answer, and the plaintiffs hâve not intro- 
duced àny évidence to prove their title. No documentary évidence of 
the copyrights in the works in question was offered, nor was the al- 
leged agreement under which it claimed the plaintiffs are licensees 
produced. As the proof of the rights of the plaintiffs under the copy- 
right and license constitute the primary step in establishing their case, 
it is not necessary to consider other questions arising upon the rec- 
ord. 

[2] Upon the charge of unfair compétition in trade, it is ob- 
jected by the défendant that the bill does not contain the necessary 
averments as to the amount in controversy to establish jurisdiction of 
the court, and this objection appears to be well taken. The only aver- 
ment as to the amount in controversy is that the copyrights of the 
books are of the value of $20,000. Nowhere in the bill is there any 
averment of the amount in controversy by reason of the alleged acts 
of the défendant in imfair compétition, iloreover,; the answering 
affidavits for the purpose of this motion, and in the absence of any 
fact appearing to the contrary in the plaintiffs' bill or affidavits, show 
that the défendant is solvent and of sufficient financial responsibility 
to answer for any damages which the plaintiffs may suffer. The cause 
is at issue upon 'bill and answer and with due diligence may be brought 
up upon final hearing without great delay. 

Without further going iuto the merits, the grouiids stated above are 
sufficient in my opinion tô justify thë refusai of the writ, and the mb- 
tion is therefore deiiied. 

•For other cases see same topip & § nituiber In Dèb. & Am. Digs. 1907 td date, & Rep'r Itidexes 
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HILLMAN et al. v. NEW YORK STATE STEEL 00. 
(District Court, W. D. New York. October 27, 1913.) 

COBPOBATIONS (§ 560*) — ADMINISTRATION OF ESIATE COMPBOMISE OF JUDG- 

MENT. 

Eeceivers for an Insolvent corporation appolnted in a creditors' suit 
instructed not to compromise and settle a judgment recovered against the 
corporation by an employé, where the question whether the receivers 
eould recover the amount pald in such settlement from an Insurance Com- 
pany on an indeumlty pollcy, or only the amount the judgment créditer 
would recelve on a distribution of assets, was doubtful under the state 
décisions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2253-2260, 
2262; Dec. Dlg. § 560.*] 

In Equity. Suit by John H. Hillman, Jr., Ernest Hillman, and Ar- 
thur B. Sheets against the New York State Steel Company. On appli- 
cation by receivers for instructions as to compromise of judgment 
recovered by Francesco Bruno. 

Love & Keating, of Buflfalo, N. Y. (George P. Keating, of Buffalo, 
N. Y., of counsel), for receivers. 

William H. Gorman, of Buffalo, N. Y., for judgment creditor. 

MacGregor & Stone, of Buffalo, N. Y. (Daniel j: Kenefick, of Buf- 
falo, N. Y., of counsel), for Insurance Company. 

HAZEL, District Judge. The question of the légal liability of the 
Standard Accident Insurance Company for the full amount of $5,000, 
at which, according to the pétition, the judgment recovered against 
the défendant can be compromised, is involved in such doubt as to the 
right of the receivers to recover the full amount paid by them that 
I am constrained to advise that such offer of compromise or settle- 
ment be not accepted. Payment of the judgment on the basi's of the 
proposed settlement would no doubt involve the receivers in a pro- 
tracted and expensive litigation with the insuranCe Company, and as 
I believe the policy to be distinctly one of indemnity — one that does 
not in terms compel the Insurance company to pay the judgment when 
the liability is established, but only to reimburse the assured for the 
loss sustained — I am disinclined to authorize a settlement, especially 
in view of the construction which the Appellate Division of the Su- 
prême Court of this state has given to insurance policies of this de- 
scription. See Saratoga Trap Rock Co. v. Standard Accident Insur- 
ance. Co., 143 App. Div, 852, 128 N. Y. Supp. 822, Beyer v. Interna- 
tional Aluminum Co., 115 App, Div. 853, 101 N. Y. Supp. 83, Burke 
V. London Guarantee Accident Co., 47 Mise. Rep. 171, 93 N. Y. Supp. 
6.52, and Munro v. Maryland Casualty Co., 48 Mise Rep. 184, 96 N. Y. 
Supp. 705;. which cases in .principle disagree with the case of San- 
ders V. Insurance Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688, 
and in addition the case of Travelers' Insurance Co. v. Moses, 63 N. 
J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 663, which substantially war- 
rants holding that the claim of fhe receivers against the insurance 

•For other cases see aame topie & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company can only be for the proportionate sliare that will be paid out 
of the assets of the défendant corporation to the judgment creditor 
on final distribution. I recognize that in that case the judgment debtor 
was in bankruptcy and the judgment creditor had filed proof of claim 
in tiankruptcy, yet as hère the affairs of the corporation are sought to 
be wound up in equity, the action having been brought for the pro- 
tection of the creditors of the corporation, there is such analogy be- 
tween the two cases that the principle of the Moses Case is thought 
applicable. 

An appropriate order may be entered. 



In re EXUM. 

(District Court, S. D. Alabama, S. D. Dccember 8, 1013.) 

No. 1,184. 

1. Bankr^tptcy (§ 399*) — Exemptions — WaiVee of Rioiit. 

Tlie claim, of a baiikriipt to exomptlou, being a Personal right, is waived 
unless asserted in due time. 

[V.â. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 057, 6G0; 
Dec. Dig. § 399.*] 

2. Bankbttptcy (§ 399*) — Exemptions — Clatm of Exemption. 

Bankr. Act .Tuly 1, 189S, c. 541, § 7a (8), .30 Stat. 548 (L*. S. Conip. St. 
1901, p. 3424), re(iuires a bankrupt to flle a scliedule of liis pi'operty, which 
sliall also contaiu a claiin for such exemptions as lie may be entitled to, 
and, where tlie exemplion under tlie law of the state is in spécifie prop- 
erty, it uuist be fully descrlbed ; if not, lie caunot claini an exemption 
subsequently out of the proceeds of property sold by the trustée. 

[I']d. Note. — For other cases, see Bauki-uptcy, Cent. Dig. §§ 657, 009 ; 
Deb. Dig. g 399.*] 

In Bankruptcy. In the matter of J. C. Exum, bankrupt. On review 
of order of référée denying exemptions. Affîrmed. 

Granade & Granade, of Chatom, Ala., for bankrupt. 
Gordon & Edington, of Mobile, Ala., for trustée. 

TOULMIN, District Judge. [1] 1. While exempt property is no 
part of the bankrupt estate, still, the daim being a personal right, if it 
is not asserted and maintained, the property which might bave been 
covered by it would form part of the bankrupt estate for distribution 
among the gênerai creditors. Collier on Bankruptcy (9th Ed.) jap. 192, 
193; In re Bolinger (D. C.) 108 Fed. 374, 6 Am. Bankr. Rep. 172; 
In re Sloan (D. C.) 135 Fed. 873. 

2. Exemption, being personal to the bankrupt, must be asserted, or 
he will be deemed to hâve waived it. He may assert it at any time be- 
fore the sale of the property by the trustée. Collier on Bankruptcy, 
supra, 191, and authorities cited in note. 

3. Compliance with the state statute is requîred. Under the Bank- 
rupt Act claims for exemption are to be allowed and administered un- 
der the state laws and in accordance with the décisions of the Suprême 

•For otlier* cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



IN BE JONES 717 

Court of the state. Collier on Bank'cy, supra, 191 ; Iri re Pfeiffer (D. 
C.) 155 Fed. 892; In re Bassett (D. C.) 189 Fed. 410, 26 Am. Bankr. 
Rep. 8G0; In re Cochran (D. C.) 185 Fed. 913, 26 Am. Bankr. Rep. 
459 ; In re Gerber, 186 Fed. 693, 108 C. C. A. 511,' 26 Am. Bankr. Rep. 
608. ._ 

[2] 4. The Bankrupt Act directs that the bankrupt shall prépare 
and file in court a schedule containing, among other things, a clàim 
for such çxemptipns as he may be entitled to. Section 7a (8). , .. 

It was his duty to indicate in his schedule the property he selected to 
hâve set apart to cover ,his exemptions. He must, comply with the 
law and exercise his right and privilège in the manner prescribed. , If 
he does not describe or designate any spécifie property, his claim is in- 
valid. Collier on Bank'cy, supra, 191, 192; In re Baughman (D, C.) 
183 Fed. 669. He must minut.ely and accurately schedule his property. 
A claim of the exetnptions in gênerai is not sufficient. It should appear 
what property is cl^imed as exempt. 

"It when the schedutês ' aie- filed, the property Is still in specle, the articl«s 
themaelves should be descrlbed, and he wlU not be permitted to claliç subse- 
quentlyhis exemptions ont of 'the proceeds of the property soïd." Collier on 
Bank'cy, supra, 236, 237; Iri re Von Kerin (D. C.) 135 Fed. 447; In re Wun- 
der (D. C.) 133 Fed. 821; In re Haskin (D. C.) 109 Fed. 789. 

The right to exempitions may be waived. A waiver may arise either 
from the bankrupt's failure to claim exemptions, or by a gênerai or 
spécifie surrender of them. Collier on Bank'cy, supra, 192; Frost v. 
Spitleyia2l U. S. 552, 7 Sup. Ct. 1129, 30 L.'Ed. 1010; authorities 
cited in notes to Collier, supra, 192, 

The first and f ourth grounds of objections to the allowance of the 
exemptions claimed by thé bankrupt are well taken. 

I, therefore, find no error in the finding and decree of the référée 
disallowing the claim, and the same is afiirmed. 



In re JONES. 

(District Court, E. D. Tennessee, N. D. November 14, 1913.) 

No. 1,410. 

Bankruptcy (? 89*) — Involuntary Pboceedings — Demurree to Pétition; 

Proceedings in bankruptcy are to be conducted in accordance with the 
rules and practice In equity in so far as consistent with the Bankruptev 
Act and gênerai orders In bankruptcy ; and in view of new equity rule 29 
(33 Sup. Ct. xxvii), which abolishes demurrers, a demurrer will not lie to 
a pétition in involuntary bankruptcy, but any défense in point of law 
arising on the face of the pétition must be made by motion to dismiss or 
in the answer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 120-122 ; Dec. 

Dig. § 89.*] 

In Bankruptcy. In the matter of Mary Jones, alleged bankrupt. 
On demurrer to pétition to adjudicate her a bankrupt, and on motion of 

•For other cases see aame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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petitioning creditors for leave to amend. Demurrer and pétition over- 
ruled. 

E. G. Stooksbury, of Knoxville, Tenn., and H. B. Brown, of Jellico, 
Tenn., for creditors. 

Bowen & Anderson, of Knoxville, Tenn., for other creditors. 

John JennirigS; Jr., of Jellico, for alleged bankrupt. 

SANFORD, District Judge. 1. The demurrer to the pétition in 
bankruptcy hiùst be stricken out without considération of its merits. 
Proceedings in bankruptcy generally are in the nature of proceedings 
in equity. Bardes v. HaWarden Bank, 178 U. S- 524, 535, 20 Sup. Ct. 
1000, 44 L. Ed. 1175. In so far as consistent with the provisions 
of the Bankruptcy Act and the General Orders in Bankruptcy they are 
to be administered in accordance v^^ith the rules and practice in equity. 
In re Broadway Savings Trust Co. (8th Cire.) 152 Fed. 152, 153, 81 
C. C. A. 58 ; Westall v. Avery (4th Cire.) 171 Fed. 626, 628, 96 C. C. 
A. 428; Collier on Bank'cy (9th Ed.):21; 1 Remington on Bank'cy, § 
20, p. 37; 3 Remington on Bank'cy, § 20, p. 3. And the 37th General 
Order in Bankruptcy (89 Fed. xiv, 32 C. C. A. xxxvi) specifically pro- 
vides that : . 

"In proceedings in equity, instltuted for the purpose of earrylng into effect 
the provisions pf the act, or for enforçing the rlghts and remédies given by it, 
the rules of equity practice establlshed by the Suprême Court of the United 
States shall be followed as neariy as luay be." 

However, by rule No. 29 of the Rules of Equity Practice (33 Sup. 
Ct. xxvii), which were promulgated by the Suprême Court November 
1, 1912, and v^ent into efïect on February Ist of this year, demurrers 
are abolished, and it is provided that every défense in point of law 
arising upon the face of the bill which might heretofore hâve been made 
by demurrer shall be made by motion to dismiss or in the answer. I 
think it is clear that under the authorities above cited the necessary 
effect of this new equity rule is to abolish demurrers to pétitions for an 
adjudication in bankruptcy, and to require that every défense in point 
of law arising upon the face of such pétition which might heretofore 
hâve been made by demurrer shall be made by ijnotion to dismiss or 
in the ânswer. For that reason, without considefing the sufficiency of 
the demurrer otherwise, it must be stricken out. 

2. The pétition of the petitioning creditors for leave to amend the 
original pétition for an adjudication so as to specifically allège as an act 
of bankruptcy a préférence through légal proceedings, as set forth in 
said pétition to amend, must be denied, for the reason that the proposed 
amendment, as set forth in the pétition to amend, does not show that the 
alleged act of bankruptcy was committed within four months prior to 
the filing of the original pétition in bankruptcy. 

- 3. "An order will accOrdingly be entèred striking out the said demur- 
rer and denying the petitioners leave to amend, as prayed. 
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UNITED STATES v. VAUGHN. 
(Pistrict Court, W. D. New York. October 24, 1913.) 

PaOSTITTJTION (§ 3*) — InTEESTATE COIIMERCE — WlIITE SLAVE TrAFFIC ACT^ — 
SUFFICIENCY or COMPLAINT. 

: T'ie complaint on which a défendant was arrested and held for re- 
moval to another fédéral district for trial held to charge an offense un- 
der Wliite Slave Trafflc Act June 25, 1910, c. 395, § 2, 36 Stat. 825 (U. 
S. Comp. St. Supp. 1911, p. 1343). 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. § 3 ; Dec. Dig. 
§3.*] 

Criminal prosecution by the United States against John _C. Vaughn. 
On application for order removing défendant to another district. Or- 
der granted. 

Wilha'm Palmer, of Buffalo, N. Y., for the United States. 
Edmund J. Plumley, of Bufïalo, N. Y., for défendant. 

HAZEL, District Judge. United States Commissioner Keating, be- 
fore whom the preliminary investigation was had, and by whom the 
défendant was held pending application for his removal to the East- 
€rn district of Oklahoma for the violation of the so-called Mann White 
Slave Act, on motion by the défendant for discharge on the ground that 
the offense shown was not contemplated by the statute under which 
the complaint was filed, rendered the following opinion; 

"Sinee tliis case coninienced I hâve examlned the case of Hoke v. United 
States, 227 U. S. 308, 33 Sup. Ct. 281, 57 h. Ed. 523, 43 h. R. A. (N. S.) 906 ; 
also, the cases of Athanasaw v. U. S., 227 U. S. 326, 33 Sup. Ct. 285, 57 L. Ed. 
,528, andBennett v. U. S., 227 U. S. 333, 33 Sup. Ct. 288, 57 L. Ed. 531. The 
Suprême Court in those cases has clearly held that the White Slave Trafflc 
Act of June 25, 1910, is a légal exercise of the power cl Cougress under the 
commerce clause of the Constitution, and holds that, whlle women are not ar- 
ticles of merchandise, the power of Congress to reguiate their transportatiôn 
in Interstate commerce is the same and It may prohihlt such transportatiôn 
for immoral purposes. ■ , 

"The court substantially says that «ommerce among the states includes the 
transportatiôn of persons and property, and that therefore there mg^y be a 
movemént of persons as well as of property. The act cçndemns transportatiôn 
alded or obtîâined, or transportatiôn Induced for thé immoral purposes men- 
tioned. The statute therefore, reasonably construed In the light of this broad 
interprétation of the constitutlonal power of Congress, would include thefacts 
shown hère for the reason that section 2 of sald.act makes It an offense to 
transport In Interstate commerce, or to ald or assist in ohtaining transporta- 
tiôn for any woman or girl for the purpose of debauchery or any other im- 
moral purpose. Hence I hâve no other alternative than to hold the défendant 
pending application for an order of removal to the district jiudge. of this dis- 
trict, as there is jio question that the transportatiôn of the girl in, tlii.s case 
was Interstate and for an immoral ptirpose." 

I concur'in the foregoing, and an order may be entered removing 
the défendant to the Eastern district of Oklahoma. for trial. 

•For other casée uee same topic & § NiaMBEH In Dec. & Am. Digs. 1907 to date, & Eep'r: Indexes 
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Ex parte rTJGLIESE. 

(District Court, W. D. New Yorl':. Jiily 24, 1913.) 

Habeas Corpus (§ 23*) — Déportation of Immigbamt — Conclusiveness oi- 

FiNDINGS OF SeCBETABY OF LABOR. 

ïlie décision Of the Secretai-y of Labor, based on sulistantial évidence, 
that an alien immigrant, at the time of entering the United States, was a 
person likely to become a public charge is not reviewable by the courts in 
liabeas corpus proceedings. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. § 23.*J 

On application by Maria Pugliese for writ of habeas corpus. Péti- 
tion denied. 

John Lord O'Brian, U. S. Atty., of Buffalo, N. Y. 

Zimmer, Sanford & Zimmer, of Rochester, N. Y., for petitioner. 

HAZEL,, District Judgç. The relator was excluded from the United 
States upon a finding that she was at the time of her entry a person 
likely to become a public charge ; that she entered the United States 
for immoral purposes ; and that she gained admission by means of 
false and misleading statements. The évidence taken before Inspector 
Martin was sufficient to show that at the time of her entry the relator 
was likely to become a public charge. It is now well established that 
the Secretary of Labor is empowered to pass on the évidence presented 
as to the right of an alien to rémain in this country and to détermine its 
validity, weight, and sufficiency. 

The relator landed hère with one Loguitice on May 9, 19n, occu- 
pying the same stateroom with him aboard the vessel and living with 
him at Rochester, N. Y., as his wife for seven or eight months thereaft- 
er. She had no means of her own upon her arrivai ; her passage having 
been paid by her paramour, who was not legally bound to support her, 
and who bas since deserted her. And, although she has a brother in 
this country, he likewise is not obliged to provide for her and his 
willingness to do so is wholly immaterial. United States ex rel. Kutas 
V. Williams (D. C.) 204 Fed. 847. As her right tù remain in this coun- 
try rested upon the question of whether or not at the time of entering 
she was likely to become a public charge, and as it is shown that she 
entered for immoral purposes with a man not legally bound to support 
her,. I think, in view of her subséquent dependence upon the charities 
of the city of Rochester, that the évidence is sufficient to sustain the 
charge specified in the warrant. In any event, the conclusion of the 
acting Secretary of Labor is well founded and must be considered as 
final without power in this court to review or modify it. United 
States ex rel. Aronowicz v. Williams (D. C.) 204 Fed. 844. 

The pétition for a writ of habeas corpus is dismissed. 

•For other cases see same toplc & § number in Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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liAWLOE et al. v. LOEWE et al. 
(Circuit Court of Appeals, Second Circuit. December 18, 1913.) 

No. 32. 

1. Monopolies (§ 14*)^ — Combination ix Eestraint of Interstate Oommebcf 

— Boycott — ïkadb Unions. 

Wliere luemhers of a labor union attempted to eompel a hat manufac 
turer to nnionize his factory, left his employment, and prevented others 
from taking employment therein, and with the assistance of members 
of afliliated organizations declared a boycott on bis goods in other states 
into whieh the goods liad been sliipped for sale at retail, such acts con- 
stituted a combinatlon or consplracy in restraint of Interstate commerce, 
in violation of Sherman Anti-Trust Act July 2, 1890, c. 647, 2(5 Stat. 
207 (U. S. Comp. St. 1901, p. 3200), for which the manufacturer was- 
entitled to recover treble damages under section 7. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 11; Dec. Dig. 
§ 14.*] 

2. CONSPIEACY (§ 1*)— WhAT CONSTITin-ES. 

A "conspiracy" is a combinatlon between two or more persons to dO' 
a criminal or unlawful act, or a lawful act by criminal or unlawful 
means. There need hot be a formai agreement between the conspirators, 
if it appears they acted in concert and with the design to consummate 
an unlawful purpose ; nor is it necessary that each conspirator shall know^ 
of ail the means to carry out the purposes of the conspiracy. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 1-5; Dec. 
Dig. § 1.» 

B'or other définitions, see Words and Phrases, vol. 2, pp. 1454-1461; 
vol. 8, p. 7613.] 

3. MoNOPOLiES (§ 28*) — Combination in Restraint of Teade — Notice to 

Conspiratohs — Evidence. 

On an issue as to whether certain members of a trade union had 
knowledge ot a conspiracy to compel a hat manufacturer to unionize his 
factory by means of a strike, picketing, and boycott, évidence that Copies 
of a trade journal published by the United Hatters, in which articles 
relating to the affair were printed and which were distrlbuted in vari- 
ons factories wlthout charge so that the workmen could read them if 
they desired, minutes of the meetings of the local unions of whieh de- 
fendants were members and extracts from another monthly journal eon- 
taining a notice that ail members of labor unions would be held re- 
sponsible for unlawful acts of such unions, their offlcers and agents, a 
eopy of which notice was sent to ail hatters whose names appeared in 
the directory in the city where the manufacturer's factory was located, 
was admissible to show notice. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
§ 28.*] 

4. Monopolies (§ 28*) — Restraint of Interstate Teade— Notice to Con- 

spirators — Question for Jury. 

In an action agalnst members of a trade union for conspiracy In at- 
temptlng to destroy plaintlff's business or compel him to unionize his 
factory, whether défendants had knowledge of the conspiracy and par- 
tieipated therein held for the jury. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
§ 28.*] 

5. Monopolies (§ 28*) — Action for Damages— Instructions. 

In an action agalnst members of a trade union for conspiracy in aid- 
ing an effort to compel plalntifî to unionize his factory, the court charged 

♦For other cases see same topic & § number în Dec. & Am. Dîgs. 1907 to date, & Rep'r Indexes 
209 F.— 46 
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that mère membership in a labor union and payment of dues dld not 
amount necessarily to counseling, advislng, aidiug, or abettlng in a con- 
spiracy of the offlcers and members to destroy jilaintilï's business, but 
that if the members pald their dues and eontluued to delegate authority 
to their otficers and agents to commit unlawful acts which constituted 
an interférence with plalntiff's interstâte trade and commerce, under such 
circumstanees as lead you to believe they knew or "ought to bave kuown," 
and that sucli otîicers and agents wére in that matter warranted in tlie 
belief, that they were actlng wlthin their delegated authority, then snch 
members and no ôthers were liable. Held, that the words "ought to 
hâve known," in the connection in which tbey were used, were intended 
to mean only that the jury must be justified in dtewllig the conclusion 
that the défendants must hâve knovvn of the existence of the conspiracy, 
and so construed did not render the instruction objectionable as mls- 
leading. 

[Ed, Note.^For other cases, see IVIonopolies, Cent. Dlg. § 18; Dec. Dig. 
§ 28.*] 

G.' WlTNESSES (§ 330*) — EXAMINATION — OEOSS-ExAMINATION. 

Where, in an action against members of a trade union for fraudaient 
conspiracy in restraint of interstatecomnierce to regulate plaintlff's busi- 
ness or to compel liim to unioniste l^is f actory, two of the Vvïtnesses tes- 
tifled that they continued to be iriembers of tlie union af ter the suit was 
brought, évidence of tlieir payment of dues after the complaint was 
served, offered solely , as a matter of cross-examlnation bearing on the 
trutbfulness of their testimony in chief, was compétent. 

|Ed. Note. — Eor other cases, see Witnesses, Cent. Dig. §§ 1106-1108; 
Dec. Dig. § 330.*] , 

7. MoNOPOUBs (§ 28*) — Restraint of Tkade — Accbtjal fob Suit Brought. 

In an action for fraudulent conspiracy in restraint of Interstate com- 
merce in violation of Anti-Trust Act July 2, 1890, c. 647, § 7, 26 Stat. 
210 (U. S. Conip. St. 1901, p. 3202), évidence showing damages which 
acerued after suit brought because of acts previously committed was 
properly admitted. 

LEd. Xote. — For ,other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
. §,28.*] 

8. Monopolies (§ 28*) — Interstate Trade— Restraint— Instructions— Dam- 

ages. ' ' : ' 

In an aôtion for conspiracy in restraint of Interstate commerce in vio- 
lation of Sherman Antl-Trtist Act July 2, 1890, c. 647, | 7, 26 Stat. 210 
(TJ. S. Comp. St. 1901, p. 3202), an Instruction that the only acts for 
which plàintifC may recOver are such as are alleged in the complaint and 
as were done by défendants or" their agents befoi'e suit brought, aud 
that plaintiffs were entitled to recover ail damages which are the proxi- 
mate ând natural resuit of such acts, ineludiiig such damages as may 
hâve continued or re&ulted therefrom after suit was comnieuced, but 
that no recQvery could be had for acts coii.stitutlug a contiimance of 
the conspiracy after suit brought, was proper. 

. lEd. Note: — For qther «ases, see Mopopolies, Cent. Dig. § 18; Dec. Dlg. 
§ 28.*] 

In Error to the District Court of the United States for the District of 
Connecticut. 

. Action by D. E. Loewe and othefS against Mârtih'Lawlorand dthers. 
Judgment for plaiiitiffs, and défendants bring efror. Affirmed. . 

Ou writ of error to the District Court for the District of Connecticut to 
reylew a. judgment entered November 15, 1912, In favor of the, plaintiffs and 
against the défendants for !f252,130, being the amount, of a ti'ebled verdict, 

•For other cases see same topic & § numbek in Dec. & Atn. Dlgs. 1907 to d^te, & T-ep'r ladexes 
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interest, cosfe and counsel fees. Tbis controversy haâ been before the courts 
for nearly a décade. It flrst appears in the reports In (G. C.) 130 Fed. 633, 
wliere a demurrer to a plea in abatement was sustained. A motion to coin- 
pel the plalutiffs to correct their complalnt was denied în (C. C.) 142 Fed. 
216. And in (0. 0.) 148 Fed. 924, a demurrer to the complaint was sus- 
tained upon the ground that the complaint did not allège an interférence 
with interstate commerce. From this décision a writ of error brought the 
case to thls court which, atter stating tbe facts, certified to the Suprême 
Court the following question: 

"Upon this State of facts can plaintifis maintain an action against de- 
fendants under section 7 of the Anti-Trust Act of July 20, 1890 V" 

Both sides joined in asking that the entire record be sent to the Suprême 
Court, which was done and the case came before that tribunal upon the 
complaint and demurrer. Under section 6 of the Judiciary Act of 1891 (Act 
March 3, 1891, c. 517, 26 Stat. 828 [U. S. Comp. St. 1901, p. 549]), the court 
was called upon to "décide the whole matter in controversy in the same 
manner as if it had been brought there for review by writ of error or ap- 
peal." 

In an élabora te opinion by Chief Justice FuUer the court decided that the 
complaint stated a case wlthin the statute and overruled the demurrer. 208 
U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. 

The case thèn came on for trial upon the merits on October 13, 1909, and, 
with varions adjournmeuts, lasted until February 4, 1910, when the court 
direeted a verdict for thé plalntiffs, sending to the jury the question of dam- 
ages only, which they assessed at $74,000, which was trebled under the law. 

The défendant then sued eut a writ of error and this court, being of the 
opinion that the question of the défendants' liability should hâve been sub- 
mitted to the jury, reversed the judgment and remanded the case for a new 
trial. A pétition for a rehearing was denied by this court, 187 Fed. 522, 
527, 109 C. C. A. 288. The plalntiffs thereafter petltioned the Suprême Court 
for a writ of certiorari which was denied, 223 U. S. 729, 32 Sup. Ct. 527, 
56 L. Ed. 633. The new trial was commenced on August 26, 1912, and on 
October llth a verdict was rendered for the f uU amount demanded. The 
sections of the Anti-Trust Act which are involved are the flrst, second and 
seventh. They are as follows: 

"1. Every contract, comblnatlon in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce aniong the several states, or with 
foreign nations, is hereby declared to be illégal. Every person who sball 
make any such contract or engage in any such comblnatlon or conspiracy, 
shall be deemed gullty of a misdemeanor, and, on conviction thereof, sliall 
be punished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in the discrétion of the 
court. 

"2. Every person who shall monopolize, or attempt to monopolise, or com- 
bine or conspire with any ôther person or persons, to monopolize, any part 
of the trade or commerce among the several states, or with foreign nations, 
shall be deenled gullty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding flve thousand dollars, or by imprisonment not 
exceeding one year, or by both sald punishments, in the discrétion of the 
court." 

"7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anythlng forbidden or declared to 
be unlawful by thls act, may sue therefor In any Circuit Court of the United 
States in the district in w^hich the défendant résides or Is found, without re- 
spect to the amount in controversy, and shall recover three fold the dam- 
ages by hlm sustained, ând the costs of suit, ineluding a reasonable attor- 
ney"s fee." 

The parties will be alluded to hereaf ter as plaintiffs and défendants 
as they appeared in the District Court. 
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Alton B. Parker, of New York City, and Frank L. MulhoUand, of 
Toledo, Ohio, for plaintiffs in error. 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City, for défendants in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). [1] When 
this cause came on for the second trial ail of the fundamental ques- 
tions of law had been disposed of. That the Anti-Trust Act is applica- 
ble to such combinations as are alleged in the complaint is no longer 
debatable. It makes no distinction between classes, employers and em- 
ployés, corporations and individuals, rich and poor, are alike included 
in its terms. The Suprême Court particularly points out that although 
Congress was frequently importuned to exempt farmers'organizations 
and labor unions from its provisions, thèse efforts ail failed and, the 
Act still remains, after nearly a quarter of a century of trial, unmarred 
by amendment, in the lânguage originally adopted. In short, the court 
held that if the plaintifïs proved the conspiracy or combination as al- 
leged in the complaint, theywere within the Anti-Trust Act and en- 
titled to the damages sustained by them. 

The plaintiffs proved, either without contradiction or by testimony 
which the jury was justified in accepting as true, the foUowing proposi- 
tions : 

First. That they were engaged in making bats at Danbury, Con- 
necticut, and had a large interstate business, employing union and 
non-union labor. " 

Second. That the individual défendants are members ,of a trade un- 
ion known as the United Hatters of North America, which was or- 
ganized in 1896 and, with a few exceptions unnecessary to consider, 
paid dues to the local unions at Danbury, Bethel or Norwalk, Connecti- 
cut. Thèse dues, after deducting a Certain percentage for the expenses 
of the local unions, were sent to the treasurer of the United Hatters. 

Third. That the United Hatters were affiliated with the American 
Fédération of Labor, one of the objects of the latter organization 
being to assist its members in any "justifiable boycott" and with finan- 
cial help in the event of a strike or lockout. 

Fourth. That the United Hattçrs, through their connection with the 
Fédération of Labor and affiliated associations, exercised a vast influ- 
ence throughout the country and, by the use of the boycott and sec- 
ondary boycott, had it in their power to cripple, if not destroy, any 
manufacturer who refused to discharge a compétent servant because 
he was not a member of the union. 

Fifth. That in March, 1901, the United Hatters had resolved to 
unionize the plaintiffs f actory and inf ormed Mr. Loewe to that effect, 
their président stating that they hoped to accomplish this in a peaceful 
manner, but if not, they would resort to their "usual methods." 

Sixth. That on the morning of July 25, 1902, the plaintiffs' employés 
were directed to strike and the union men left the factory on that day, 
the non-union men the day after. 
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Seventh. That this strike temporarily paralyzed the plaintiffs' busi- 
ness and they were not able to reorganize until January, 1903, and then 
with a force many of whom were unskilled. 

Eighth. That almost immediately after the strike a boycott was 
established and agents of the Hatters were sent out to induce the 
plaintiffs' customers not to buy any more hats of them. This boycott 
was successfui, and converted a profit of $27,000 made in 1901 into 
losses ranging from $17,000 in 1902 to $8,000 in 1904, destroying or 
curtailing a large part of the plaintiffs' business carried on between 
Danbury, Connecticut, and several other states. 

It appears, then, that a combination or conspiracy in restraint of In- 
terstate trade was entered into to the great damage of the plaintiffs 
and that ail of the défendants who participated therein or aided and 
abetted the active workers in the conspiracy or contributed to its sup- 
port are liable if they knew of its existence. 

[2] The principal question of fact, therefore, is, did the défendants 
know of the conspiracy or is the évidence of such a character that the 
jury were justified in finding that they must hâve known of its exist- 
ence ? And hère it is important to remember that the law does not re- 
quire thé proof of conspiracy by direct and positive proof. This is 
true even in crimirial cases and the reason therefor is plain. Con- 
spirators do not put their agreements in writing ; they do not disclose 
their identity or publish their plans. They work in the dark, they may 
never be seen together, their acts may hâve no apparent relation to 
each other, but if it appears that they are ail working to accomphsh an 
unlawful purpose which is for their common benefit and in the gains 
of which ail are to share, a jury is justified in finding the existence of 
a conspiracy. A conspiracy bas been well defined as : 

"A combination between two or more persons to do. a criminal or an un- 
lawful act or a lawful act by criminal or unlawful means." 8 Cyc. 620. 

It is not necessary that there be a formai agreement between the con- 
spirators. If the évidence satisfies the jury that they acted in concert, 
understandingly and with the design to consummate an unlawful pur- 
pose, it is sufficient. It is not necessary that each conspirator shall 
know of ail of the means employed to carry out the purposes of the 
conspiracy. If then, the évidence is sufficient to warrant the jury in 
finding that the défendants knew of the unlawful purpose, by means 
of boycotts and strikes, to destroy the Interstate business of the plain- 
tiffs and thereafter continued to aid and abet such purpose, it is suiifi- 
cient. Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 
419 ; U. S. v. Cassidy (D. C.) 67 Fed. 698. 

As to the défendants who were in the employ of the plaintiffs at the 
time of the strike and participated therein, we understand that it is not 
pretended that they were ignorant of the gênerai purpose of the United 
Hatters. As to the remainder, estimated by the défendants' counsel 
to be about ninety per cent., it is contended that they knew nothing of 
the purpose of the strike except that it was "to establish union condi- 
tions in that particular (Loewe's) factory." 

The plaintiffs insist that the measures adopted by the United Hat- 
ters for establishing "union conditions" were well known to every 



726 209 FEDEEAL BEPOItTBE 

member of the organization, as they had been frequently enforced be- 
fore. The plaintiffs assert that every member of the union knew that 
these measures consisted in calling a strike and if that failed then in, 
declaring a boycott and withdrawing patronage from ail who dealt in 
the prohibited goods. To accomplish thèse ends it had been customary 
in the past to send sorcalled "missionaries" to the customers of the 
manufacturer throughout the country to induce them to refuse to 
handle his goods under threat of the destruction of their own business 
if they refused. 

[3, 4] The défendants réside at Bethel,NDr\valk or Danbury, ail in 
the same gênerai locality and so near that it is highly improbable that 
an event of vital importance to one union would not be known to the 
other two. But in order to show that the dispute between Loewe and 
the union excited gênerai interest in the community, newspaper articles 
published in thèse towns were introduced in évidence, not as proof of 
the circumstances therein narrated but to show the improbability of the 
défendants being ignorant of matters which were constantly being 
made public and were of vital significance to them, relating as they did, 
to a controversy which might impair or destroy their own means of 
livelihood. As to one hundred and fifteen of the défendants it was 
stipulated that if called as witnesses they would testify "that they read 
with more or less regularity some local newspapers in their respective 
towns, but not completely or invariably." As to the Journal of the 
United Hatters, it was stipulated that the secretaries of the local unions 
in question received copies which were distributed in the various fac- 
tories without charge, so that the workmen there could read them if 
they desired to do so. The plaintifïs introduced the minutes of the 
meetings of the local unions of which the défendants were members; 
also extracts from the Federationist, a monthly journal of the Féd- 
ération of Labor and a notice, warning ail members oî labor unions 
that they would be held responsible for unlawful acts of such unions, 
their officers and agents. A copy of this notice was sent to ail hatters 
whose names appeared in the Danbury Directory. It cannot be denied 
that ail this évidence was compétent as to those who actually received 
it or had knowledge of it and we think it was for the jury to say 
whether it was sufficient to put the alleged conspirators upon notice of 
the illégal measures by which it was proposed to enforce the demands 
of the défendants. 

We do not deem it necessary to deal with each of thèse pièces of 
évidence separately, principally because, in our judgment, such an 
analysis would be a wholly inadéquate and indeterminate procédure. 
It may be that many of the items considered alone failed to give the 
adéquate information, but considered in its entirety hâve not the plain- 
tiffs shown a situation where the jury were justified in finding that the 
members of the unions knew what was being done? A bitter and acri- 
monious dispute was being waged between employers and employés in 
a comparatively small community. It was a dispute which involved 
loss of employment on the one side and the loss of a flourishing busi- 
ness on the other. The progress of the controversy was described in 
the local press and in the papers published by the unions. Was it not 
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clearly a question of fact for the jury to say whether the défendants, 
thus vitally interested, could hâve remained ignorant of the measures 
adopted by their own societies in their behalf ? We are clearly of the 
opinion that it was. 

The learned counsel for the défendants argue, and cite numerous 
cases to sustain the contention, that labor unions are lawful. No one 
disputes this proposition. AU must admit, not only that they are law- 
ful, but highly bénéficiai when legally and f airly conducted, but like ail 
other combinations, irrespective of their objects and purposes, they 
must obey the law. 

Any discussion of thèse questions is rendered unnecessary by the 
décision of the Suprême Court overruling the demurrer. That the 
complaint states a cause of action is no longer debatable. The ques- 
tion is, does the testimony sustain the allégations ? Without attempting 
to review the testimony in détail, it suffices to say that the jury were 
fully justified in finding that the measures adopted by the défendants 
prevented the f ree flovv of commerce between the states. The great bulk 
of the plaintiffs' business was in states other than Connecticut, to which 
states the product of their factory was shipped and the proof shows 
that they sufïered great pecuniary loss, equal at least to the amount 
found by the jury, because of their inability to sell to their interstate 
Customers. 

[b] The court charged the jury as follows: 

"Xow if tliis évidence falls short of satisfying j'ou that certain of thesé de- 
fendants did linow of this uniawfui conspiracy, or were in duty bound to 
linow of it, or did tacitly approve ot It, then such défendants should be acquit- 
ted, if any there niay be; or, in otlier words, assuming that there was a con- 
.spiracy to violate the fédéral statute, as I hâve explained to you, and that 
the statute was, in fact, violated, to the damage of the plaintiffs, then every 
person who had a part in planning or a hand in executing, or aided, or abetted 
thereln, is jolntly liable. Membership in a Labor Union and the payment of 
dues, are not acts of themselves' that necessarily constitute counseling, ad- 
vising, aiding or abetting. Membership and payment of dues are tlie life of 
the voluntary association,, and are the foundation of ail its authority and the 
source of tinancial assistance in executing that authority. 

"If thèse members paid their dues and contihued to delegate authority to 
their officers and agents to commit unlawfol deeds, which, in this case, is the 
interférence with the plaintiffs' interstate trade and commerce, under such 
circumstances as lead you to believe that they knew, or ought to hâve known, 
and that such officers and agents were, in that matter, vs^àrranted in the beliet 
that they were acting within tlieir delegated authority, then such members are 
jointly liable, and uo others.'' , , . 

The défendants excepted to this charge, and hâve presented the ques- 
tion by prpper assignments of errer. The' principal criticism of the 
charge is directed to the-, use of the words "or ought to hâve known" 
in the last paragraph quoted above. If thèse words had bèen Used 
alone, with no quaUfication or explanation, there might be some rpom 
for criticism, but when considered in connection with the rest of the 
charge, we are entirely satisfied that the jury could not hâve been mis- 
led. As previously pointed out, in cases of conspiracy it is suffiçient 
if a State of facts.be shown from which the jury' are justified in draw- 
ing the conclusion that the défendants must hâve known of the exist- 
ence of the conspiracy. It was in this' sensé that the judge used the 
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words "ought to' hâve known." He leftto the jury tlie question whicli 
the judge, on the preceding trial regarded as established by such over- 
whelming proof that he decided it as matter of law, viz. : Did the de- 
fendants know of the combination to destroy the plaintiffs' business? 

In cases where actual knowledge is not shown, the question is, was 
the proof of such a character that the jury was justified in finding that 
a member of the local unions in good standing, attending their meet- 
ings, paying his dues, having access to their publications, knowing their 
methods and having struck with his fellow members because of the 
plaintiffs' refusai to be dictated to by the union as to the manner in 
which their business should be conducted, must hâve known what was 
being done? A soldier who with his régiment charges the enemy's 
line can hardly be heard to assert that he did not know a battle was 
in progress. 

In Martin v. Webb, 110 U. S. 7, at page 15, 3 Sup. Ct. 428, at page 
433 (28 L. Ed. 49), Mr. Justice Harlan says : 

"DIrectors cannot, in justice to tiiose wlio deal with tlie baulî, shut tlieir 
eyes to wliat is going on around them. It is tlieir duty to use oi'dinary dili- 
gence in ascertaining the condition of its business, and to exercise reasonable 
control and supervision of its officers. They hâve something more to do than, 
froni time to time, to elect the officers of the bank, and to make déclarations 
of dividends. That which they ought, by proper diligence, to liave known as 
to the gênerai course of business in the bank, they niay l)e presumed to hâve 
known in any contest between the corporation and those wlio are justified by 
the cirçuinstances in dealing with its otiieers upou the basis of that course ol 
business." 

[B] It is true that in our foriner opinion we said that testimony of 
the payment of dues by the défendants after the complaint was served 
was inadmissible, but we do not think that this ruling applies to the 
testimony of Hoy and Bressen, for the reason that the answers of thèse 
witnesses that they continued members after the suit was commenced, 
elicited on cross-examination, were admitted "solely as a matter of 
cross-examination bearing upon the truthfulness of the testimony in 
chief." That it was proper for this purpose we hâve no doubt. In 
order to understand the attitude of the witnesses to the controversy 
and to the parties, it was compétent to show what their relations were 
to the parties. The plaintiffs on cross-examination had the same right 
to show that the witness was a member of the local union in good 
standing, as the défendants would hâve to show that a witness called 
by the plaintiffs was a partner in their firm. In either case the testi- 
mony shows the jury what manner of man the witness is and what in- 
terest he has in the resuit. 

[7] We see no error in the admission of testimony showing dam- 
ages accruing after the commencement of the action. It must be ad- 
mitted that it is for the interest of ail parties that this controversy be 
disposed of finally in a single action. If a plurality of actions are 
brought the défendants will hâve good ground for the complaint that 
they are subjected to unnecessary expense and annoyance by being 
compelled to défend a second action, the trial of which will consume 
several months. The charge of persécution in such circumstances 
would not be without justification. 
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[8] The judge chargée! the jury on this subject as follows : 

"The oiily acts of tlie défendants for wMch the plaintiffs may recover dam- 
ages In this case are such acts as are set forth in the coniplaint and as were 
done by the défendants or their agents before the suit was commenced, and 
the plaintiffs are entitled to recover ail damages which are the proxiniate and 
natural resuit of such acts, includiiig such damages as may hâve continued or 
resulted therefrom after the suit was conmieuced by the plaintiffs, but can- 
uot recover in this suit for any damages which are the resuit of the continua- 
tion of the alleged conspiracy after the suit was commenced or which are tlie 
i«sult of the performance of any acts in furtherance of said conspiracy after 
the suit was commenced." 

AVe think this instruction states the rule correctly ; it is based upon 
authority and common sensé. The trial proceeded throughout upon the 
theory that the only acts of the défendants for which a recovery could 
be had must hâve taken place before the suit and must hâve been acts 
alleged in the complaint. Damages resulting or continuing from such 
previous acts might be recovered in the présent suit, but no damages 
resulting from acts committed in furtherance of the conspiracy after 
the commencement of the suit could be so recovered. In other 
M'ords, if the damages due to acts done previous to the suit con- 
tinued thereafter, the plaintiffs could recover, but they could not 
recover for acts subséquent to the suit or for damages resulting 
from a continuance of the conspiracy after the commencement 
of the suit. Assuming that the suit was commenced September 30, 
1903, the plaintiffs were permitted to recover damages for acts done 
prior to September 30, although the damages resulting therefrom con- 
tinued after that date. The plaintiffs were not permitted to recover 
damages resulting from the continuation of the conspiracy after Sep- 
tember 30, and they were not permitted to recover damages resulting 
from an act done after September 30, 1903. 

We see no error in the charge or in the rulings of the judge upon 
thèse questions, which rulings are sustained by the following author- 
ities: New York, etc., R. Co. v. Estill, 147 U. S. 591, 13 Sup. Ct. 444, 
37 L. Ed. 292 ; Occidental Con. Mining Co. v. Comstock Co. (C. C.) 
125 Fed. 244; Cooper v. Sihers, 30 App. D. C. 567. 

Other exceptions were taken which are argued in the défendants' 
brief, but we do not deem it necessary to discuss them further than 
we hâve already done, in view of the décision of the Suprême Court 
and our own previous décision. 

No one can examine this voluminous record without being impressed 
with the fact that the trial was conducted with perfect impartiality and 
with a détermination on the part of the judge that both parties should 
hâve an absolutely fair trial. We are convinced that the défendants 
hâve had such a trial and that no errbr was committed which would 
justify us in imposing upon the parties the expense and delay of a third 
trial. 

The judgment is affirmed with costs. 
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GOULD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Deceniber 3, 1913.) 

Nos, 3924, 3925, 3926, 3070, 3971, 3972. 

1. PosT Office (§ 48*)^-MrsusE of Mails— Scheme to Defraud— Indictment. 

Since, in a proseeution for misuSe of the mails in furtlierance of a 
scheme to defraud, the use of the post office In the exécution of the scheme, 
and not the scheme itself, is tlie glst of the offense, an indictnient, de^ 
scribing the acts alleged to hâve been doue by acx;used in the exécution 
of the scheme, was not fatally détective because it dld not allège the 
scheme witli sufflcient partlcularity. 

[Ed. N<»te.— For other cases, see Post Office, Cent. Dig. §§ 67-80; IDec. 
Dig. § 48.«] 

2. Post Office (§ 48*) — ÎVIisube of Mails— Scheme to Defkaud—Indiotment — 

Persons to be Defeavded. 

\Yhere an indictinent for misuse of the mails in furtlierance of a scheme 
to defraud cliarged that défendants promoted a lànd and irrigation Com- 
pany to irrigate certain arid land without a reasonable expectation of 
being able to complète the System, etc., and that they devised a scheme- 
to defraud ail such persons vpho could or miglit be Induced by means of 
défendants' fraudulent and false devices, etc., to become purehasers of 
contracts for water rights or for vvater from the irrigation company, etc., 
it sufficiently alleged that the public generally was to be defrauded, and. 
was not ob.iectionab]e for fallure to state the names of the persons it 
was inteuded to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §| 67-80; Dec. 
Dig. § 48.* 

Nonmailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

3. Post Office (§ 49*)— Misuse of Mails — Scheme to Defhaud — Mailing 

Letteks. 

Where, in a proseeution for misuse of the mails in furtheranee of a 
scheme to defraud, it appeared that certain letters were inailed by défend- 
ants in connection with the scheme, and for the purpose of carrying it 
out, such proof sufflciently showed that the letters were mailed in exécu- 
tion of the scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. § 49.*] 

4. Post Office (^ 48*)— Misuse of Mails — Scheme to Defraud — Indictment. 

Where an indictment for misuse of the mails in furtheranee of a scheme 
to defraud alleged that certain letters written by défendants were de- 
posited in the post office, addressed, etc., the indictment was not détective 
for fallure to charge that the letters were addressed "to" the i)ersons 
designated. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

5. Cbiminal Law (§ 901*) — Teial— Direction or Verdict— Waivek. 

Wliere défendants' counsel at the close of the évidence for the proseeu- 
tion moved for a dlrected verdict, but did not renew the same at the 
close of ail the évidence, objection was waived, and they could not there- 
after clalm that the évidence was iusufflcient to sustaiu a conviction. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. § 2124 ; Dec. 
Dig. § 901.*] 

6. Post Office {§ 49*) — Evidence— Relevancy—Uecords. 

In a proseeution for misuse of the mails in furtheranee of a scheme to 
defraud in the promotion of a land and irrigation company, a complaint, 

•For other cases see same topic & § numeeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In an action against the eompany by a third person to recover for maps 
and llterature, in whicli the false représentations vvere alleged to hâve 
been made to the public, together with a default judgment, exécution, and 
return thereon, but eontaining no récital in the judgment that there had 
lieen any service of process on the défendant, and in the absence of proof 
that the court rendering the iudginent had any iurisdiction, was inadmis- 
sible as bearing on défendants' solvency or ability to carry out the repré- 
sentations made. 

|Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. § 49.*] 

7. Ckimixal Law (§ 448*) — Evidence— Materiality. 

On an issue as to the flnancial respon.sibility of accused, an answer of 
a witness that she was led to believe at first that accused had a great 
deal of money, but later in witness' employinent she came to the conclu- 
sion that he had nothing, was objectionable as a merte opinion or conclu- 
sion of the witness, without facts on which to base it. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1035-1039, 
1041-1043, 1045, 1048-1051 ; Dec. Dig. § 448.*] 

8. Criminal Law (§ 364*)— ^Evidence— Res Gest.î;. 

In a prosecution for misuse of the mails in furtherance of a scheme to 
defraud, a letter written by one défendant to another, at a time when it 
was claimed that the writer was engaged in executing the fraudulent 
scheme, and tending to show good faith in attempting to bring the project 
in question to a successful conclusion, when it did not appear that he was 
iiiformed that any prosecution was contemplated, was admissible as res 
gestie. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 805, 808- 
810, 813, 816-818 ; Dec. Dig. § 364.*] 

In Error to the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

John Gould and others were convicted of misuse of the mails in 
furtherance of a scheme to defraud, and they bring error. Reversed 
and new trial granted. 

Henry McAllister, Jr., of Denver, Colo. (Joël F. Vaile and William 
N. Vaile, both of Denver, Colo., on the brief), for plaintiiïs in error. 

Fred A. Maynard, Sp. Asst. Atty. Gen, (Harry Eugène Kelly, U. S. 
Atty., of Denver, Colo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

CARLAND, Circuit Judge. Gould, Wright and White were con- 
victed and sentenced for a violation of section 215 of the Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1130^ [U.. S. Comp. St. Supp. 
191L p. 1653]), which so far as is material to the présent case reads 
as f ollows : 

■'Sec. 215. Whoever, having devised or Intending to devise any scheme or 
artifice to defraud, or for obtainiiig money or property by means of false or 
fraudulent prêteuses, représentations, or promises, * * * shall, for the 
purpose of executing such scheme or artifice or attempting so to do, place, or 
cause to be placed, any letter, * * * whether addressed to any person re- 
siding withln or outside the United States, in any post office, * * * to be 
sent or delivered by the post-office establishment of the TJnlted States, *. * * 
shall be flned not more than one thousand dollars, or imprisoned not more than 
tive years, or both." 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The validity of the indictment was challenged in the the trial court hy 
demurrer and motion in arrest. The indictment, so far as it relates to 
a fraudulent scheme, is copied in the margin.^ 

The indictment then proceeded to allège the représentations and 
promises to be false and fraudulent to the knowledge of défendants. 
It was then further alleged that the défendants, for the purpose of 
executing said fraudulent scheme, caused to be placed in the United 
States post office at Denver, Colo., tvvo certain letters, set out in the 
indictment, to be sent and delivered by the post office establishment of 
the United States. Four other défendants were jointly indicted witli 
plaintiffs in error, namely, Woody, Gibson, Baker, and Rose. Woody 
was not tried. Gibson, Baker, and Rose were acquitted. 

[1] It is claimed that the indictment does not set forth with suffi- 
cient particularity the scheme which it is alleged défendants had de- 
vised. United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. 
Ed. 516; U. S. V. Stokes, 157 U. S. 187, 15 Sup. Ct. 617, 39 U Ed. 667; 

1 "That John Gould, Corydou A. Wood.y, J. All)ert Wright, Frank Whlte, 
Homer A. Gibson, Sam N. Baker, and Robert W. Rose * * * had devi.sed 
a scheme to defraud ail such persons Who could or might be induced, by 
means of any of the fraudulent and false devices, représentations, prêteuses, 
and promises hereinafter mentioned, to become purohasers of contracts for 
water rights and for water from the Kiverside Land & Irrigation Company, a 
corporation organized and existing under the laws of the state of Colorado, 
and for the pùrpose of obtaining from said purchasers of such water rights 
and water, by means of the false and fraudulent représentations, prêteuses, 
and pronùses aforesaid, nioney and other property, whieh said fraudulent 
scheme was then and there substantially as follows, to wit: 

"That the said défendants falsely represented and pretended that a certain 
corporation lŒOwn as the Riverside Land & Irrigation Company, at ail the 
finies since its incorporation, managed, operated, and eontrolled by the said 
défendants, was tlie owner of and eontrolled a certain réservoir and ditch 
System situated in the counties of Mesa, Delta, and Gunnison in the state of 
Colorado, called the "Riverside Project,' the 'Excelsior Ditch and Réservoir 
System,' the 'Riverside Canal,' and by varions other names and words, ail 
and singular used to designate a pretended irrigation project and system ad- 
vertised, promoted, operated, and eontrolled by said défendants, ail, each, and 
every of said names referring to and meaning tlie said irrigation system 
claimed by said corporation, the Riverside Land & Irrigation Company ; that 
said défendants falsely represented, pretended, aud promised that said cor- 
poration, the Kiverside Land & Irrigatiou Company, had constructed, had in 
process of construction, and would in the near future construct, a system of 
large réservoirs for water storage purposes, and ditches for distributing, car- 
rying, and deliverihg vvàter to certain lands situated in the counties of Mesa 
and Delta aforesaid, and represented by tlie said défendants as susceptible of 
irrigation by niea.us of said pretended irrigation System ; that said corpora- 
tion had valuable water and water rights for said ditches and réservoirs, and 
that said corporation was the owner of said ditch aud réservoir System, and 
was the owner of and entitled to sutiicient water to Irrigate, by and through 
said pretended irrigation system, 100,000, or more, acres of the said lands 
liereinbefore and hereinafter mentioned, and that said company could and 
would sell water and water rights to persons who deslred to purchase the same 
for the irrigation of the lands under said ditche.s, at flxed priées, which priées 
were set forth in contracts for water riglits issued by the said the River.side 
Land & Irrigation Company, and otherwise ma de known by said défendants as 
hereinafter set forth ; that said water rlght conti-acts so offered for sale were 
falsel.v represented to be valuable water right conti'acts because of the alleged 
owuersliii> by said coriioration, the Kiverside Land & Irrigation Company, 
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Dalton V. United States, 127 Fed. 544, 62 C. C. A. 238; Etheredge v. 
United States, 186 Fed. 434, 108 C. C. A. 356; Stewart v. United 
States, 119 Fed. 89, 55 C. C. A. 641 ; Miller v. United States, 133 Fed. 
337, 66 C. C. A. 399. It is first claimed that in the gênerai allégation 
at the commencement of the charging part of the indictment no scheme 
is set forth, for the reason that certain "false devices, représentations, 
prêteuses, and promises hereinafter mentioned" are referred to, and 
then in the same clause is found the following language : "By means 
of the false and fraudulent représentations, prêteuses, and promises 
aforesaid." We are clearly of the opinion, however, that if the use 
of the words "hereinafter" and "aforesaid" may be said to hâve been 
pleaded, with the resuit that nothing is alleged, there still remains the 
allégation that the défendants had devised a scheme to defraud, "which 
said scheme was then and there substantially as f ollows" ; but when 
we get this far, we are met by the contention that the language which 
follows describes acts done in the exécution of the scheme, but not the 

of large quantities of water available for Irrigating the landa hereinbefore 
and hereinafter mentioned; that said défendants falsely pretended and rep- 
resented that, by virtue of said water right contracts to be entered into by and 
between the said prospective pnrchasers and the said the Riverside Land S-, 
Irrigation Company, and the payment of the sunis of money in said water 
rlght contracts stipulated to be paid to said corporation, the purchasers there- 
of would be entitled to and receive of said corporation, and said corporation 
would procure and deliver to such purchasers waters sufficient to irrigate the 
lands described and referred to in such contracts, and that the said défend- 
ants falsely represented that there were large tracts of vacant public land of 
the TJnited States subject to entry under the désert land laws of the United 
States, susceptible of irrigation and réclamation under and by means of said 
pretended réservoir and irrigation System, and that ail entrymen of said pub- 
lic land who [purchased] water from said corporation, and who entered into 
water right contracts with said corporation would and could receive from 
said corporation water sufficient to irrigate and reclaim ail lands for which 
water or water rights were purchased, and would thereby be enabled to re- 
claim land so entered and to secure patents for same from the United States 
of America ; that to prospective purchasers of land, water, and water right 
contracts, and to prospective entrymen of said vacant public lands of the 
United States, the said défendants falsely represented and pretended that, 
upon the purchase of water and water right contracts from said défendants 
and said corporation, water would be furnished, commencing In the years I&IO, 
1911, and In the near future, for the irrigation and réclamation of the lands 
so piirchased or entered; and défendants further falsely and fraudulentlj' 
promised and engaged to and with persons entering upon said public lands of 
the United States under the désert land laws that, In considération of the 
conveyance by such entrymen to said défendants, or to some corporation or 
person nominated and designated by said défendants, of a certain number of 
acres of the land so entered, the défendants would furnish water and water 
rights, f ree of ail expense to such entrymen, for the irrigation and réclama- 
tion of the reliiainder of said lands so entered ; that the défendants further 
falsely represented and promised that ail money reeeived and to be received 
from purchasers of water and water contracts would be by said défendants 
devoted and applled to the construction and completion of the aforesaid Ir- 
rigation s.vsteïn ; that the water claimed by said défendants for the irrigation 
of ail such lànds was falsely represented by said défendants to be owned by 
said défendants and said corporation ; that It was further falsely represented 
by said défendants that the money necessary for the completion of said réser- 
voir and' ditch System had been raised, and that bonds for the construction of 
said System had been issued and negotiated for sale, and that the building 
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scheme itself which défendants had devised before they entered upon 
its exécution. The rule which applies to indictments for conspiracy 
is invoked, namely, that a charge of conspiracy' cannot be aided by the 
averment of acts done in pursuance thereof . United States v. Britton, 
108 U. S. 205, 2 Sup. Ct. 531, 27 L. Ed. 698. We do not think from 
the standpoint of pleading a charge of conspiracy and using the post 
office establishment in the exécution of a scheme to defraud are at ail 
parallel. In the former the conspiracy is the whole offense. The acts 
done in pursuance thereof simply make the conspiracy punishable. 
While in the case at bar the use of the post office establishment in the 
exécution of a scheme to defraud is the offense which the statute de- 
nounces, and; while it is held that the scheme must be sufficiently set 
forth so as to acquaint the défendant with the particulars. thereof, still 
the scheme need not be set forth with that particularity which would, 
berequired if the scheme was the gist of the offense. Brooks v. United 
States, 146 Fed. 223, 76 C. C. A. 581 y Lemon v. United States, 164 
Fed. 953, 90 C. C. A. 617; Brown v. United States, 143 Fed. 60, 74 

and eonstnictlon of sald réservoir and ditch system was assured; and that 
the sald défendants, as a part of said fraudulent scheme and devlce, and foi' 
the purpose aforèsald, dld. In the nanie of the Riverslde Land & Iriigatlon 
Company) the Riverslde Colonizatlon Company, J. B. Frisbee & Oo.,. 3, R. Fris- 
bee, and divers others names, flrms, and indlvldnals to. the grand ,1ury now un- 
known, but ail for the sald défendants and for thelr use, gain, ai>d beneflt, hy, 
nieans of and through the United Statesi: mails and othervrtse, clrculate, dls- 
tribute, and pUbllsh to the public , senerally, ,by plaelng and cauelng to be 
plaeed in public newspapers, by dlstrlbuting, sending, and dellvering, and eaus^ 
Ing to be distrlbuted, sent, and dellvered, circulars, advertlsements, plats, and 
letters, ail and each setting forth the f aise représentations, pretenslons, and 
promises herelnbefore set forth, for the purpose of inducing persons to pur- 
chase the water rights and water right eontracts herelnbefore mentloned; 
and that the sald false pretenses, promises, and représentations were made by 
said défendants and théir varions' agents to prosijective purchasers for the 
purpo.^es aforèsald. , 

"Whereas, in truth and in fact, neither the said défendants nor the said 
corporation, the Riverslde Land & Irrigation Company, at any tlme, or now, 
own any réservoir ;or ditch System situated inthe counties of Mesa, Delta, and 
Gunnison, or elsewhere; and whereas, in truth and in fact, neither the sait} 
défendants nor the sald corporation, the Riverslde Laud & Irrigation Com- 
pany, had constructed, nor was there in the proce.ss of construction by -sîaid 
defendantsor by sald corporation, the Riverslde Land & Irrigation Company, 
nor will there be in the near future, or at ail constructed by said défendants 
or said corporation, any System of large réservoirs or otherwlse, for water 
storage purposes or dltches for the distribution, carriage, or dellverj' of water 
to any of said lands situated in the counties of.Mesa and Delta as aforèsald, 
or elsewhere; and Whereas, in truth and in fact, neither the sald défendants 
nor the sald corporation, the Riverslde £iand & Irrigation Company had, or 
now bave, any valuable water rights, ,or any water rights at ail, for the 
réservoir and ditch System, clalmed by the said défendants to be owned. by 
the corporation, nor were the said défendants or the sald corporation, the 
Riverslde Land & Irrigation Company, tlje owuers, or owner, of any réservoir 
and ditch System, nor were the said défendants or the said corporation, the 
Riverslde Land & Irrigation Company, the owners, or owner,, of sufiiclept 
water, or any water at ail, to irrigate or reolaim 100,000 aères of ,laii,d, or any 
land whatsoever ; nor were the sald défendants, or the sald corporation, the 
Riverside Land & Irrigation Company, the owners, or ovvnei-, of any water or 
any water rights whatsoever for the irrigation of any lands or for any othér 
purposes whatsoever." , 
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ce. A. 214; Hyde V. United States (C. C A.) 198 Fed. 610. The 
force of the contention made by cdunsel under this head is illustrated 
by thé fact tha:t if the indictment ha;d alleged "that the défendants 
would falsely represent and prétend" instead of the words "that the 
défendants falsely represented and pretended" the point urged would 
hâve had no application. There is no doubt in our minds but that 
any person of commoii understanding would easily understarld from 
the indictment the scheme which it is alleged the défendants had de- 
vised. We do not wish to be understood as indorsing this mode of 
pleading, but we do not think the pleading in this instance is sufficiently 
bad to warrant a reversai of the judgment. 

[2] It is next urged that the names of the persons to be defrauded 
must be stated. Of course the défendants, when thèy dévised the 
scheme to defraud set eut in the indictment, if they did devise it for 
such purpose, did not khow the names of the individuals who would 
be defrauded, and the grand jury jn stating the scheme must state it 
as the défendants understood it. We think the indictrnent sufficiently 
charges what is équivalent to a charge that it was the public generally 
which was to be defrauded. Brown v. United States, 146 Fed. 219, 
76 C. C. A; 577; Horn v. United States, 182 Fed. 721, 105 C. C. A. 
163. . . 

[3] It is next urged that the, letters set out in the indictment show 
on their face that they were not mailed in the exécution of the scheme 
set out in the indictment. We cannot agrée to this. The letters 
show that they were mailed. in connection with the scheme, and for 
the purpose of carrying the same out. Whether the scheme was f raud- 
ulent or not was a question for the jury. Durland v. United States, 
161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709 ; Lemon v. United States, 
164 Fed. 953, 90 C. C. A. 617. 

[4] It is further urged that the indictment is bad in not alleging that 
the letters set out therein were addressed to some person. The in- 
dictment allèges that the letters were deposited in the post office, ad- 
dressed "Mr. U. S, Willey, Whitewater, Colo.," and "Mr. Q. A. Wood- 
ward, Brush, Colo." We are of the opinion that the criticism is too 
technical. Letters so addressed, in our judgment, were addressed to 
the respective addressees. 

{5] It results from what bas been said that the demurrer and mo- 
tion in arrest were properly overruled. It is assigned as error that 
the évidence was not suiïicient to justify the verdict. While this as- 
signment is argued by counsel for both sides, there was no ruling of 
the trial court upon which such an assignment could be based. A mo- 
tion was made by counsel for the défendants at the close of the évi- 
dence for the prosecution for a directed verdict, but it was not re- 
newed at the close of ail the évidence, and was therefore waived. 
Neither was there any exception to the charge of the court. There 
remain to be considered, howëver, the assignments of error relating 
to the admission and rejection of évidence. 

[6] It is contended that the trial court erred in admitting in évi- 
dence United States Fxhibit No. 7. This exhibit consisted of certified 
copies of a complaint, judgment, exécution, and return thereon in the 
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case of George S. Clayson, doing business- as the Clayson Map Com- 
pany, Plaintiff, v. The Riverside Land & Irrigation Company, a Cor^ 
poration, Défendant, at one time pending in the county court, state 
of Colorado, county of Denver. It is said in the brief of counsel for 
the United States that "the purpose for which said exhibit was intro- 
duced is évident, and for that purpose it is compétent testimony." We 
regret if the purpose of the admission of this exhibit was évident to 
counsel that he did not think it best to inform us of that purpose, for 
we are involved in some doubt upon the subject. At the time the ex- 
hibit was first ofifered testimony was being given on the part of the 
United States for the purpose of showing that Wright and White or- 
dered the maps and map literature which were circulated by the River- 
side Land & Irrigation Company and which embodied the alleged false 
représentations made by the défendants; the Clayson Map Company 
being the company which printed the maps and map literature. The 
complaint which forms a part of the exhibit allèges a cause of action 
for a balance of $424.20 for maps and map literature. The judgment 
rendered was upon default, and there is no récital in the judgment 
that any service of process was ever had upon the défendant, and noth- 
ing appears in the exhibit to show that the court had any jurisdiction 
over the défendant to render the judgment which it did. The return 
of the sheriff indorsed on the exécution shows that $150 of the judg- 
ment was cohected from the irrigation company, and a further cer- 
tificate appears that a demand was made upon J. A. Wright, président 
of the company, for the balance of the judgment, which Wright failed 
to pay. The exhibit, when offered, was objected to for the reason that 
there was no évidence that process had been served upon any one in 
the action, and that the same was incompétent, irrelevant, and imma- 
terial. This objection was sustained, but at a subséquent period of 
the trial the exhibit was again ofïered and admitted, over the samè ob- 
jection. If the exhibit was introduced for the purpose of showing 
that the Riverside Land & Irrigation Company purchased the map 
literature which was circulated, and contained the promises, repré- 
sentations, and pretenses which the indictment allège to be false, it 
certainly ought to hâve been excluded. The ex parte statements in 
the complaint were not compétent évidence against any one (Lemon 
V. United States, 164 Fed. 953, 90 C. C. A. 617), and the judgment 
rendered by a court which was not shown to lïave any jurisdiction 
over the défendant, amounted to nothing. Again, if the e>ihibit was 
offered for the purpose of showing that the Riverside, Land & Irri- 
gation Company, and hence the défendants, were insolvent, it was 
wholly inadmissible for that purpose, and its admission may bave been 
vefy prejudicial to the défendant. In this connection it is proper to 
refer to a paragraph in the charge of the trial court, which reads as 
follows: . 

"x\nd so hère, Geutleineii of the Jury, the prime question for considération 
and détermination Is wlietlier or nqt tlie water, in fairly sufflcient arnount to 
irrigate a substajitial tract of land on; the niesa, ciiuld lie Imd, and if liad, 
wliether it was po.'isibie to condiict it.'witliin the liounds of reason, to tlie lauil 
and applyàt for irrigation purposes, and, if so, and if it w.as, in your .iniîg- 
JOient, the intent and purpose of tlie défendants to do tliat, tliey were not guiliy 
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of coneocting the fraudulent sctieme chargea in the Indictment. But it ap- 
pears from the testlmony m this case that some of the défendants were nien 
wlthout any substantial means of their own to put In this veuture, and I be- 
lieve their counsel has said, in argument, that none of theni were nien of 
large means. The company which was organized apparently had no capital 
fund that it could dévote to that purpcJse; the whole project, if it could be 
carried out, must rest upon the future value of the land, raisiug the first pay- 
ment on sold water rights from those who took up the land, or would pur- 
chase water rights on land already patented, waiting thereafter for sufficient 
money to construet the System." 

This language from the charge is not quoted for the purpose of mak- 
ing any criticism of the charge, but for the purpose of showing that 
the apparent insolvency of the company was regarded as a material 
factor in determining the question as to whether or not the défendants 
intended to defraud. The judgment in Exhibit No. 7, together with 
the return of the sheriff , might hâve been strong évidence in the minds 
of the jurors bearing upon the question of whether the défendants had 
any right to assume they could carry out any such scheme as they had 
entered upon. We cannot corne to any other conclusion than that the 
admission of this exhibit was error. 

[7] Error is assigned in the admission of the testimony of Mary N. 
Hicks, a witness on the part of the United States. The défendant 
Woody was not on trial. Still he was manager of the Colonization 
Company, which was the sales agent of the Riverside Land & Irri- 
gation Company, and Woody had much to do with the circulation of 
advertising literature. The witness Hicks was asked the foUowing 
question : 

"What was Mr. W'oody's financial condition? Can you give us that?" 

The question was objected to as incompétent, irrelevant, and imma- 
terial. The objection was overruled, and an exception taken. After 
counsel for the United States had directed the witness to the years 
1909 and 1910, the witness answered as follows ; 

"I was led to believe at flrst that he had a great deal of money, but later 
on In niy employment I came to the conclusion that that was not true, and 
that he had nothing." 

Counsel for défendants then moved that this testimony be stricken 
from the record as incompétent and immaterial. The motion was over- 
ruled, and exception taken. We think the motion should hâve been 
granted. The answer of the witness simply stated the belief of the 
witness, and no facts upon which it was based. Such testimony bore 
directly upon the financial ability of Woody one of the défendants ; 
and, while Woody was not on trial, he still was jointly indicted with 
the other défendants, and the force of the testimony fell upon the de- 
fendants who were being tried. 

[8] It is next assigned as error that the court erred in excluding 
défendants' Exhibit M. The offer of Exhibit M was objected to by 
:ounsel for plaintiff on the ground that it was immaterial. The ob- 
jection was sustained and an exception taken. The efïect of this rul- 
209 F.— 47 
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ing cannot be very well understood without setting forth the exhibit 
in f ull. It appears in the record as follows : 

"The Paonla Hôtel, 
"John McNaughton, Proprietor. 
■'[See dlagram at close.] 

"Paonla, Colo. Aug. 29, 1909. 

"Dear Mr. White: I talked with Mr. Martin thls moruing and found that 
he got the Une to the river last night. Ile struck the North Fork 100 feet 
vertical ahove the forks of the river so that it will take about 7 ml. more of 
line if we adopt this élévation. After leavlng Somerset there will he some 
rock work but taken as a whole he thinks thls a very satisfactory llue, for 
two reasons: We cross high enongh to avoid most of the difflculty in crosslng 
side guiches and there wûl be but little cost fov right of way. Back of the 
Big Indlan the line contemplâtes a 6000 ft. tunnel which will eut eut about 6 
mi. of hard ditching. He will go to Bridgeport with me in the morning and 
pick up the line and extend back to Pickett Itanch. I bave asked him to do 
this at your suggestion and 1 think you eau calculate that the Une will be to 
rickett's not later than Wednesday. He will then (platt) up his notes aud 
by Monday Sept. 5th we will be ready for Andersen. 

"As I wrote yesterday I will hâve a camp at Dominguez Tuesday morning. 
Will hâve Herring there and will handle ail bu.slne.<s from there. AVoody Iia.s 
four people that I will locate tomorrow, and I am arranging so that I will 
be free to look after the surveys. &c. in two or three days. I hâve arranged 
liere for camping outflt and will take my long (d-ferred) trip as soon as I can 
get away. Of course in ail this niatter I will carry eut your wishes as to the 
order of the work undertaken. I would lilve however to suggest again that ni 
the event of my finding adéquate storage high up, Anderson's report if niade 
at this time would necessarily be prématuré. It would seeni as if the right 
thing to do would be to run the line back to the Pickett Ranch, there let Mar- 
tin (platt) his notes while I take a trip in the hllls. Then let Anderson come 
and go over tlie Une. This would briiig hiin hère about the last of Sept, as I 
would like to take a niatter of three weeks for my trip. We hâve got the 
location of the land well in hand and I can leave it with Herring ail right in 
a couple of days. 

"I note what you say in regard to finances and I need not say to you that I 
appreclate the situation. It was necessary that we go any length to locate 
the land but now that that is practically an acconiplished fact I think we must 
know where we are at before we go on. Not paying our bills promptly will 
queer us hère for years to come. I would like to suggest again tliat as far 
as the Irrigation Co. is concerned let's stop untU we get some money. I do 
not wish to stop any more than any one else as I reallze that every minute 
at this time is golden, but we must pay our bills especially wages when they 
are due. In the meantime I am golng right on with the work miless I hear 
from you differently. I paid up my bills last night and hâve 10.00 now on 
hand. I will need $100.00 the end of this week as I wlU hâve to pay the 
men Martin has employed and also a teamster for the camp and a grocery bill. 

"You may still direct my mail to the Delta House. I will not be there but 
will hâve it forwarded to me. A wire care of conductor of the Montrose- 
Grand Jet. train will reach us ail right. We will meet both trains and be 
ready for any one who cornes. I will hâve Herring make an estimate of the 
amount of unlocated land and report to you at once for your guidance. 

"Martin tells me that he can put on a number of surveying parties now if 
we désire but I think it very désirable to run at least one fly line below his 
last one and I would like to' hâve him do thls while I am away, if I do go to 
the mountains. He seenis to think though that lie has got the Une he wants 
right now. After talking the matter over with him tomorrow if It seems best 
uot to run an additional line I will go with him horse back over the présent 
line from Palisade back to the river. I am going to do this so as to suggest 
any additional information and vi'ork whieh I need at once. 

"I am yours very sincerely, John Gould." 
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This letter was written at a time when it is claimed that the de- 
fendant was engaged in executing the fraudulent scheme set out in 
the indictment. It was a letter written by one défendant to another, 
and, generally speaking, would not be admissible except in cases like 
the one at bar. It was written over a year before the indictment in 
this case was returned, and there is no évidence that at the time the 
letter was written the défendants were aware that any proceedings were 
to be taken against them seeking to punish them for using the post 
office establishment in the exécution of a scheme to defraud. In cases 
involving schemes to defraud the courts very properly allow a wide 
latitude in the admission of évidence for the prosecution, for it is 
only in this way that fraud can usually be established. The défendants 
are called upon to meet this situation and are entitled, within reason- 
able limits, to show good faith and honest intent. We think this let- 
ter was a part of the res gestas and was admissible for the purpose of 
throwing light upon and characterizing thé transaction in which the de- 
fendants were engaged. 

In Hibbard v. United States, 172 Fed. 66, 96 C. C..A. 554, 18 Ann. 
Cas. 1040, the correspondence between the défendant and every pa- 
tient which he had secured for treatment was held admissible on his 
behalf, as a part of the res gestas tending to show the real nature of 
the business donc by him, although this correspondence embraced other 
cases than those shown in évidence by the government. The court in 
its opinion said in référence thereto as follows : 

"The eleméntary rule In référence to hearsay testimony, cited In support 
thereof, is inapplicable to eitlier of the tenders of file wrapi^er contents. 
AVhile it is true that the applications and correspondence thus appearing are 
incompétent to prove that facts exlsted as therein stated, they were expressly 
produced and offered for another purpose, well recognized for their admlssl- 
bility under the rules of évidence. In connection with the testimony of the 
wltness Edmondson, the initial exliibits were admissible (as offered) by way 
of illustration ; and the subséquent tender of the 1.3 cases, alleged to contaln 
the record of the entlre course of business, became admissible as original évi- 
dence of the nature of res gestœ. With a fraudulent scheme eharged, thèse 
records (as descrihed) were compétent, as clrcumstances in the course of the 
business which may tend to prove its real nature as carried on. In so far as 
such circumstances are fairly contemporaneous with the proofs offered to es- 
tablish fraudulent device and exécution, the doctrine is eleméntary that they 
constitute parts of the res gesta; 'and may always be shown to the jury, along 
with the principal fact.' " 

In Harrison v. United States (C. C. A.) 200 Fed. 662, it was said: 

"The nature of the issue to be tried, as It has been developed in this opinion, 
will make it clear that the respondent's acts and efforts in the summer of 
1910 to raise moriey with whieli to meet thèse refunds will directly bear ou 
his intent to pay, or to avoid payment. Even his statements made in the 
course of such efCorts, if natural to be made in connection therewith, and if 
not made in anticipation of this controversy, will be admissible as part of the 
res gestiie bearlng on his Intent. His statements in August that he wished 
his agent to use ail available property as security to borrow money on ac- 
count of its urgent need for making refunds was, so far as the court could 
say, very probably an 'incident immediately and unconsciously associated with 
the act.' If the jury regarded it as 'voluntary individual wariness,' then it 
would lose its evidential force. St. Clair y. L'nited States, 154 U. S. 134 [14 
Sup. et. 1002, 38 L. Ed. 936]." 
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In St. Clair v. United States, referred to in the language above 
quoted, the rule in regard to the admission of évidence as being a 
part of the res gestse is stated as follows : 

"Circumstauees attending a particular transaction under investigation by 
a jurj', if so interwoven with eacli other and with the principal facts that tliey 
caniiot Ivell be separated without depriving the jury of proof that is essentlal 
In order tO reach a just conclusion, are admissible in évidence." 

In this opinion the Suprême Court approves the following language 
taken f rom 1 Wharton on Evidence, § 259 (2d Ed.) 1879 : 

"Their sole distliiguishing feature is that they should be the necessary in- 
cidents of tlie litigated act; necessary in thls sensé: That they are part of 
the immédiate préparations for or émanations of such act and are not pro- 
duced by the calculating policy of the actors. In other words, they must stand 
in immédiate casual relation to the act, a relation not broken tiy the inter- 
position of voluntary iudividual wariness, seeking to manufacture évidence for 
itself. Incidents that are thus Immediately and unconsciously assoclated 
with an act, whether such incidents are dolngs or déclarations, become in 
thls waj évidence of the character of the act." 

We are satisfied that error was committed in the exclusion of Ex- 
hibit M. 

We hâve examined the other errors assigned as to the admission 
and exclusion of évidence, and bave arrived at the conclusion with 
référence thereto that no error appears in the rulings complained of ; 
but, for the errors which we bave herein mentioned, the judgments 
below must be reversed, and a new trial granted ; and it is so ordered. 



BASKIN v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. October 7, 1913.) 

No. 1,939. 

1. Indictment and Information (§ 59*) — Eeql'isites and Sufficienct of 

Accusation— AvEBMEMT or Fact. 

The cardinal tests of tlie sufficency of the averments of fact in an 
indictment are tvvofold: (a) They must embrace every élément of the 
offense charged and plainly apprise the accused of the proof he must be 
pi-epared to meet, and (b) must so state the charge that judgment there- 
under can be pleaded in bar of further prosecution for the same offense. 
If thèse requlsites are sufliciently stated, the Indictment will be upheld, 
especially after verdict, although cunibered with inaccuracles otherwlse, 
or improper statements not applicable to the issues. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dig. §§ 180, 181 ; Dec. Dig. § 59.*] 

2. PeBJURY (§ 26*) — SUFFICIENCY OF INDICTMENT— AVERMENT OF FALSENESS OF 

Oath. 

An Indictment for perjury held to charge with sufHclent deflniteness 
that the testlmony of the accused, on which the indict:nent was predi- 
cated, was untrue. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 90-94; Dec. Dig. 
§ 26.*] 

*For otlier cases see same topic & § hcmber in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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3. Perjuey (§ 2Ô*) — TsDicTX[BXT — Xecessity of Averp.isg Facts to Show 

MATERIALITY OP TESTIJ[0NY. 

It is unnecessary in au ludictment for perjury to set forth the varions 
circimistances whicli reuder tlie testiiiioiiy material; gênerai avermeiits 
of materiality being suffioieiit. 

[i;il. Xote. — For otlier cases, see Perjury, Cent. Dig. §§ 82-80; Doc. l)lg. 
§ 25.*] 

4. Perjury (§ 29*)— Indictment— Vakiance Between Allégations and 

Pkoof. 

There was no material variance between an iudictment for perjury 
and tlie proof, wliere the indlctment charged tbat défendant falsely tes- 
tilied that lie (lid not see any goods delivered froni tlie rear of a baukrupt 
store on certain dates named, and tlie évidence on the trial showed that 
he was asked if he had ever seen any goods so delivered, to which he 
answered, "A'o," and that the particular dates stated in the indlctment 
had been previously mentioned in his exaniination. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 97-106; Dec. 
Dig. § 29.*] 

5. Perjitry (§ 32*) — Evidence — Description of Proceedings in Which 

Oath was Administered. 

Where an indictment chargea défendant with perjury committed on 
his examinatlon as a witness before a référée in involuntary bankruptcy 
proceedings against a person named, by pétition of certain other persons 
named, the identlty and character of the proceedings vvere sufficiently 
proved by the introduction of the bankruptcy docket of the District 
Court showing the pendency of proceedings against the alleged bankrupt 
by one of the petitioners named In the indictment and others, although 
the names of the other petitioners were not stated in the entries. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 108-116; Dec. 
Dig. § 32.»] 

6. Evidence (§ ,332*) — Makinq False Oath in Bankruptcy Proceeding. 

A further entry in such docket, "Cause spl. refd. to référée Eastman 
for ex. etc." was admissible to sustain an averment In the indictment 
that the cause had been duly referred to Eastman, who was a référée 
in bankruptcy, to examine the alleged bankrupt and other witnesses, 
before whom défendant was charged with giving the false testimony, and 
was sufficient, together with a transcript of the testimony before the 
référée on such exaniination, to bring the case within Bankr. Act Julv 
1, 1898, c. 541, § 29b(2). 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), 
making it a crliuinal offense to make a false oath in a proceeding in 
bankruptcy. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1237-1240; 
Dec. Dig. § 332.*] 

7. Perjury (§ ,33*) — Evidence — Authokity of Court. 

Fnder Rev. St. §§ 5.392, 5.396 (U. S. Comp. St. 1901, pp. 3653, 3655), 
which define perjury as including the giving of materially false testi- 
mony in any case in which a law of the l'nited States uuthorizes an 
oath to be administered and provide that it shall be sutticieut in the 
indictment to set forth by what court and by whom the oath was taken, 
averring such court or person to hâve compétent authority to administer 
the same, without settlng forth the commission or authority of the 
court or person, where an indlctment charges the commission of perjury 
before a référée in bauliruptcy it is not necessary to aver or prove that 
the particular proceeding in which the testimony was given was specially 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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referred to sucli référée, but Is siifflcient to aver tliat the testiaiony wns 
taken within the gênerai scope of liis authority. 

[Ed. Note. — For other cases, see Perjurv, Cent Dig. §§ 117-124; I>ee. 
Dlg. § 83.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5;'>05-5310; 
vol. 8, p. 7751.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ilhnois ; Kenesaw M. Landis, 
Judge. 

Criminal prosecution by the United States against Samuel Basltin. 
Judgment of conviction, and défendant brings error. Affirmed. 

ïlie plaintiff In error was convicted under an iudictment for perjury lu vio- 
lation of section 29b of the Bankruptcy Act, nnd tliis writ of error is brouslit 
for reversai of the sentence and judgment thereupon. The iudictment reads 
as follows : 

"ïhe grand Jurors for the United States of America, impaneled and sworn 
in the District Court of the United States of America, for the Eastern Divi- 
sion of the Northern District of Illinois, and iuquiriug for that division and 
district, upon their oatli présent that on, to wit, the seventeenth day of Oc- 
tober, in the year niueteen hundred and eleven, at Chicago aforesaid, an in- 
voluntary pétition in Iiankruptcy was filed in tlie District Court of the United 
States, for the Northern District of Illinois, in the lOastern Division thereof, 
by the Harper & Kirschten Shoe Company, a corporation organlzed and ex- 
istiug under and by virtue of the laws of the state of Illinois, and oiie F. 
Benjamin (whose Christian nanie is to the said grand jurors nnknown), and 
Bernsteln & Goldstein, a copaT'tner,ship, composed of Morris D. Bernstein and 
Maurice D. Goldstein; whlch sald pétition prayed that one Morris H. Offner 
be adjudged by tiie said court to )>e a bankrupt, which said court theu and 
there had due and compétent authority and jurisdiction in the matter of the 
said pétition and of proceedings in bankruptcy theroou; that on, to wit, the 
eighteenth day of Oetober in the yoar nirieteen hundred and eleven, at Chi- 
cago aforesaid, the Honorable (ieorge A. Carpenter, a duly appointed and 
qualitied judge of said court, and then and there acting as such, in the said 
bankruptcy proceedings upon tbe said pétition, duly ordered, as said judge then 
and there had due and compétent authority and jurisdiction to do, that the 
said bankruptcy cause be specially referred to lîeferee Sldney C. Eastman, 
for the purpose of examining the said bankrupt and other wifnesses, and that 
the said référée cause the said bankrupt and any and ail otlier persons who 
might be required as witnesses to appear before liim, the said référée, and be 
exauiiued generally with respect to the assets of the said bankruptcy estate ; 
and that the said Sidney C. Eastman was then and there a duly appointed and 
qualitied référée in bankruptcy of and for said court, and then and there had 
due and compétent authority and jurisdiction to hâve and hold the said ex- 
aniinatlon aforesaid. 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent, that In accordance with and under autliority of the said order of the said 
court as aforesaid, on, to wit, the twenty-.seventh day of Oetober, In the year 
nineteen hundred and eleven, at Chicago aforesaid, a certain hearing and ex- 
aminatlon in the matter of said bankruptcy proceedings came to be had and 
held before and by the said référée, which said référée then and there had due 
and compétent authority to hâve and hold said hearing and examination as 
aforesaid ; and that one Samuel Baskin, then and there duly appeared as a 
wltness in and upon the sald hearing and examination, and was theu and there 
duly sworn by and took hls corporal oath before the said Sldney C. Eastman 
av référée in bankruptcj', that tiie testiniony wliich lie, the said Samuel Baskin, 
would give in the said hearing and examination would be the truth, the whole 
truth, and nothlng but the truth, which said référée then and there had due 
and compétent authority and jurisdiction to administer the said oath to the 
said Samuel Baskin in that belialf. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Aîid the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent, that the said Samuel Baskin so having been sworn as aforesaid, and so 
having taken his oath as aforesaid, then and there, to wit, at Chicago afore- 
said, on the twenty-seventh day of October, in the year nineteen hundred and 
eleven, in and upon the said hearing and examination, unlawfully, willfully, 
corruptly, feloniously, knowingly and falsely and contrary to his said oath, 
did swear falsely and make a false oath, that he, the said Samuel Baskin, did 
iiot see any goods delivered from the place of business of the said Morris H. 
Offner, at, to wit, number four thousand six hundred and eight South Ashland 
avenue, Chicago, Illinois, through the rear entrance thereof, on any of the 
following days, to wit, October fourteenth, October flfteenth and October slx- 
teenth, ail in the year nineteen hundred and eleven ; whereas, in truth, and in 
fact, the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent the facts to be, and présent that the said Samuel Baskin when so tak- 
ing bis oath as aforesaid, and so swearing as aforesaid, and when so testlfy- 
ing as aforesaid, at and upon the said hearing and examlnatlon, then and 
there well knew, that he, the said Samuel Baskin, did see certain goods re- 
moved from the said place of business of the said Morris H. Offner, at, to wit, 
number four thousand six hundred and eight South Ashland Avenue, Chicago, 
Illinois, through the rear entrance thereof, on, to wit, the fourteenth day of 
October, in the year nineteen hundred and eleven, to wit, seven packing boxes, 
and on, to wit, the flfteenth day of October, in the year nineteen hundred and 
eleven, to wit, four packing boxes, and, on, to wit, the sixteenth day of Oc- 
tober, in the j'ear nineteen hundred and eleven, to wit, four packing boxes ; 
said boxes contalning, to wit, shoes, nien's suits, nien's overcoats and articles 
of men's wearing apparel (a further and more particular description of which 
said boxes, shoes, suits, overcoats and articles, is to the said grand jurors un- 
known). 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent, that on the said twenty-seventh day of October, in the year nineteen 
hundred and eleven, at Chicago aforesaid, upon the occasion of the said hear- 
ing and examlnatlon had and held at the time and place aforesaid, and as 
aforesaid, the said matters above set forth so testified to by the said Samuel 
Baskin were then and there material matters as to the truth of which it was 
necessary that the said référée be informed, and that the said Samuel Baskin 
did not then and there believe the said matters above set forth so testified to 
by him to be true; and that the said hearing and examlnatlon was then and 
there a case In which a law of the said United States authorized the said oath 
to be administered to the said Samuel Baskin in the behalf aforesaid ; against 
the peace and dignity of the said United States, and contrary to the form of 
the statute of the same in such case made and provided." 

B. M. Shaffner, of Chicago, 111., for plaintiff in error. 
James H. Wilkerson and Frederick Dickinson, both of Chicago, 111., 
for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
conviction of the plaintiiï in error arises under an indictment charging 
that he made false oath and testified falsely in bankruptcy proceedings 
as specified — in efïect charging violation of section 29b of the Bank- 
ruptcy Act. For reversai of the judgment the contentions relied upon 
are: (1) That the indictment is "fatally defective." (2) That mate- 
rial variance appears between the averments of the indictment and the 
proof submitted, as to testimony of the accused before the référée. 
(3) That the proof is "fatally defective" as to the names of petitioning 
creditors in the bankruptcy proceeding. (4) That référence for ex- 
amination before the référée in the bankruptcy proceeding was not 
proven. (5) That there was no actual examination before the référée. 
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1. The most serious proposition of defect in the indictment arîses 
out of diffuseness in the averments to négative the truth of the testi- 
mony charged to be false. It is unquestionable that the common-law 
requirement for charges of perjury is applicable to the indictment in 
this respect : The gênerai averment that the testimony was false must 
be accompanied by spécial "averment to falsify the matter wherein 
the perjury is assigned" (Markham v. United States, 160 U. S. 319, 
323, 16 Sup. Ct. 288, 40 L. Ed. 441), so that an indictment resting on 
the mère gênerai charge of falsity is insufficient to support conviction; 
and the contention is that the attempted spécial averments of this in- 
dictment are without force to meet such requirement. 

Afer extended averments in référence to the bankruptcy proceedings 
against one Offner and examination of the accused as a witness therein, 
before the référée, the indictment charges in various terms that the 
accused made false oath and testified falsely that he "did not see any 
goods delivered from the place of business" of the bankrupt as de- 
scribed, at times specified in the inquiry — with subséquent averments 
of materiality — and proceeds with spécial averments (a portion of 
which we hâve italicized for convenient référence), as follows : 

"Whereas, in truth and in fact, the grand jurors aforesaid * * * do fur- 
ther présent the facts to be, and présent that thc.naid Samuel Baskin wJien so 
talcing his said oath as aforesaid, and so swcaring as aforesaid, and u'hen so 
testifijing as aforesaid, at and upun the said hearing and examination, then 
and there vieil Imeiv, that he, the said Samuel liaskln, dld see certain goods 
removed from the said place of business" of the bankrupt (at the times and 
place specified in the inquiry). 

And then states the number of packages so removed each day and 
their gênerai contents. Cannot this averment, however awkward in 
expression, reasonably be interpreted to falsify the matter testified, to- 
gether with the averment that it was known to be false? 

[1] The cardinal tests of sufficiency of the averments of fact in an 
indictmient are twof old : (a) They must embrace every élément of the 
oiïense charged and plainly apprise the accused of the proof he must 
be prepared to meet, and (b) must so state the charge that judgment 
thereunder can be pleaded in bar of further prosecution for the same 
offense. Thèse essentials cannot be disregarded, but the rule is settled 
in the fédéral jurisdiction that the entire purpose of criminal plead- 
ings, "to convict the guiltv as well as to shiekl the innocent" (Evans 
v. United States, 153 U. S. 584, 590, 14 Sup. Ct. 934, 38 h. Ed. 830), 
must be observed in considering their sufficiency ; and that the test to 
be applied is not whether the niaterial averments might hâve been made 
more accurate and certain, but whether they plainly embrace in their 
terms both requirements, of notice of the uhimate facts to be proved 
against the accused and spécification thereof which will leave no sec- 
ond prosecution open for the alleged offense; and that, if thèse req- 
uisites are sufficiently stated, the indictment will be upheld, especially 
after verdict, although cumbered with inaccuracies otherwise, or ini- 
proper statements not applicable to the issues. Cochran v. United 
States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 39 L. Ed. 704; Rosen v. 
United States, 161 U. S. 29, 34, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; 
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Markham v. United States, 160 U. S. 319, 323, 16 Sup. Ct. 288, 40 L. 
Ed. 441. 

[2] In the light of this rule we believe the viltimate fact that the ac- 
cused did see the goods removed notwithstanding his déniai tiiereof in 
his testimony to be sufficiently stated in the above averments, and that 
the further statement of his knowledge of such fact when he testified 
in déniai thereof — entirely set apart as embraced in the part of the 
above quotation in italics — is superfluous as an entirety for support of 
the charge, so that it may rightly be treated as having no force in the 
indictment nor in the présent inquiry of snfficiency. The essential 
averment of fact to support the charge of perjury remains complète and 
accurate, whether it is carefuliy read with or without the other state- 
ment — and was presumptively framed and understood in that view — 
leaving no room for doubt, as we believe, that it authorized submission 
of the proof that he actually saw the removal of goods in question. 

The contention therefore that conviction for perjury cannot rest on 
an averment that the accused well knew, when he testified in déniai 
thereof, that he had seen the goods removed, does not arise for dé- 
cision, nor call for comment upon the cases cited (Bartlett v. United 
States, 106 Fed. 884, 46 C. C. A. 19 ; Commonwealth v. Still, 83 Ky. 
275; Commonwealth v. Weingartner [Ky.] 27 S. W. 815) in support 
of such contention. 

[3] The remaining objection urged against the indictment is, in 
effect, that the gênerai averment of materiality of the false testimony 
in the bankruptcy proceeding is insufficient, and the failure to aver 
that the bankrupt owned the goods in référence to which the accused 
testified he had not seen them removed from the store constitutes a 
defect. In the first place, ownership of the goods was neither involved 
in the question so answered by the witness, nor essential for materi- 
ality of his testimony before the référée. But the objection is without 
merit otherwise, as it is unnecessary in any indictment for perjury to 
set forth the varions circumstances which render the testimony mate- 
rial; gênerai averments of materiality being sufficient. Markham v. 
United States, 160 U. S. 319, 325, L6 Sup. Ct. 288, 40 L. Ed. 441, and 
authorities cited. 

[4] 2. The contention of fatal variance between the alleged false 
testimony described in the indictment and the évidence thereof sub- 
mitted at the trial, however well supported by the citations for the 
proposition of law pressed for reversai, is without substantial basis, as 
we believe, for its premise of fact. It rests on the absence of proof 
that the particular dates of removal of goods in question were embraced 
in his answer, "that he did not see any goods delivered," as averred. 
The proof was, however, that he answered, "No," to the question, "Did 
you ever see any delivered from the rear?" and that particular dates 
in référence to such transactions were theretofore mentioned in his 
examination. We are impressed with no doubt of substantial support 
therein for the averments of the indictment. 

[5] 3. In the indictment the bankruptcy proceedings, in which the 
accused was called as a witness before the référée and gave the testi- 
mony in question, are well described, inclusive of the fact that they 
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arose upon an involuntary pétition iiled by creditors named, one inen- 
tioned as a corporation and another as a copartnership. Proof of 
sucii proceedihgs rests on production of the so-called "Bankruptcy 
Docket 35," entitled : "Case. No. 19,268. In the matter of Petn. of 
F. Benjamin et al. to hâve Morris H. Offner of Chicago adjudged 
bankrupt." It shows the date of filing the pétition, followed by en- 
tries of successive dates and proceedings, briefly described with ab- 
breviations of words in varions instances. The contention is that "the 
proof is fatally defective as to the hames" of the petitioning creditors, 
resting on the assumptions that they stand in the relation of plaintiffs 
in the cause, and that ail their names must be in évidence for identifica- 
tion with the proceeding described in the indictment^citing State v. 
Green, 100 N.' C. 547, 6 S. E.: 402, Walker v. State, 96 Ala. 53, 11 
South. 401, and Jacobs v. State, 61 Ala. 448, as authorities for reversai 
upon like defective proof. 

We believe, however, that the évidence so introduced was both 
admissible and sufficient for prima facie proof that the bankruptcy 
proceedings were pending in the District Court within its jurisdiction, 
as averred in the indictment. Both docket and entries therein were 
properly identified as records of that court and thus import verity. 
The provisions of the act for involuntary proceedings against the bank- 
rupt leave no room for question of their identity with those described 
in the indictment, whether ail or part only of the petitioning creditors 
are mentioned in the docket entry.; Such proceedings are instituted 
by the petitioning creditors and other creditors may intervene therein, 
as of course, but the proceeding must be carried on as a single cause 
of involuntary bankruptcy, whereof the District Court bas exclusive 
jurisdiction; and neither of the petitionerscan withdraw or dismiss 
without notice to ail creditors and hearing thereupon. Thèse pro- 
ceedings are therefore distinguishable for identification from the ordi- 
nary suits between litigants, involved in the above citations, so that 
their rulings are inapplicable hère, even if it be assumed that their doc- 
trine is consistent with the rule governing the fédéral courts in perjury 
cases, as exemplified in Markham v. United States, supra. It may be 
that introduction of the creditors' pétition, through which jurisdiction 
was acquired, together with tlie docket entries, would furnish more 
satisfactory proof upon any issue involving either jurisdiction or iden- 
tity of the proceeding; but no question was raised atthe trial upon the 
sufficiency of the' docket évidence, and we are satisfied that no réversi- 
ble error is embraoed in the assignment. 

[B] 4. The alleged error for want of proof of the averment of 
spécial référence to Référée Eastman for the examination in the bank- 
ruptcy proceedings, alike with the last-mentioned as'signment, is prêdi- 
cated on the assumption that the docket entries are without force to 
show such référence, because abbreviations are used in such entries. 
The entry reads, under sériai date October ISth, following severai 
other entries of hke date : "Cause spl.refd. to Référée Eastman for ex. 
etc." The testimony of the accused "given before Sidney C. Eastman, 
référée in bankruptcy," was then introduced through the testimony of 
the "court stenographer," as shown by the bill of exceptions, with no 
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objections interposed nor exceptions preserved at the trial, in any 
form. 

The docket in évidence was the court's record bock of proceed- 
ings in open court, and whether the entries therein were made by the 
judge personally, or by the clerk as the hand of the court, they are 
not only compétent but first-hand évidence of the orders or rulings 
pronounced in open court in the proceedings in question ; and the order 
referred to is presumptively written up by the clerk for further rec- 
ord, in conformity with bis understanding of the direction. We do 
not understand that any provision of fédéral law prescribes the method, 
language or terms in which such minutes are to be made, so that Stein 
v. Myers, 253 111. 199, 97 N. E. 295, and other Illinois cases cited for 
the contention of error, are inapplicable to the case; and their mean- 
ing, if not clear, can well be ascertained in the methods authorized by 
law. As the act of bankruptcy expressly provides for appointment of 
référées, as judicial officers, invested with specified judicial powers in 
bankruptcy proceedings — including the citation and examination of 
witnesses under oath — to be exercised whenever an order of référence 
is entered by the court, the meaning of the above entry is free from 
doubt to this extent, at least, that the cause was specially referred to 
Référée Eastman for some purpose. The record shows : That the 
creditors' pétition for involuntary bankruptcy was filed the day before ; 
that a receiver had been appointed and qualified upon pétition theref or, 
in conformity with the well-known practice of the court in such cases ; 
that the receiver was granted leave "to employ counsel, custodian and 
insure" ; that no issue was thus presented upon the pétition, so that the 
only inquiry open for référence or hearing was to ascertain the prop- 
erty and its whereabouts subject to the receivership ; and that Référée 
Eastman forthwith proceeded to call witnesses and make the examina- 
tion in question. In this view, we believe the meaning of the terms 
"ex. etc." clearly appears to authorize such examination, and may well 
support the verdict, under the assumption that proof was needful, both 
of the fact and purpose of an order of référence for affirmance. 

[7] We are of opinion, however, that this assignment of error is 
untenable upon another ground, irrespective of the foregoing view, 
namely, that proof of an order of référence is not essential for support 
of the conviction, under the fédéral statutes and authorities applicable 
to the case, which bave materially modified the common-law require- 
ments in perjury prosecutions. The statutes referred to are sections 
5392 and 5396 of the Revised Statutes (U. S. Comp. St. 1901, pp. 
3653, 3655), construed in Markham v. United States, supra. In the 
one section perjury is defined to reach material false testimony given 
"in any case in which a law of the United States authorizes an oath 
to be administered," and the other prescribes it to be sufficient in the 
indictment to aver "such court or person to bave compétent authority 
to administer" the oath, "and without setting forth the commission or 
authority of the court or person before whom the perjury was com- 
mitted." The Markham Case referred to clearly involved the above 
proposition as to the eiïect of thèse provisions upon a charge of per- 
jury, under analogous facts of authority for administering the oath 
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and taking the testimony, and plainly décides: That they render it 
sufficient for support of conviction to aver and prove that the officer 
was authorized by statute of the United States to administer the oath, 
and that the material testimony in question was taken within the gên- 
erai scope of his authority, and thus dispense with any requirement to 
aver or prove that such exercise was expressly authorized or rightly 
invoked in the instant examination. ' It arose upon conviction of tlie 
accused under a charge of false testimony, in an examination and 
déposition made under oath before a "spécial examiner of the Pension 
Bureau," alleged to be "a compétent officer and having lawful author- 
ity to administer said oath," in a matter alleged to be "material to an 
inquiry then pending before and within the jurisdiction of the Commis- 
sioner of Pensions." The fédéral statutes under which the testimony 
was taken (Rev. St. 4744; Act July 25, 1882, c. 349, 22 Stat. 175 [U. S. 
Comp. St. 1901, p. 3276] ; Act March 3, 1841, c. 548, 26 Stat. 1083 [U. 
S. Comp. St. 1901, p. 3278]) authorized the Commissioner of Pensions 
to appoint spécial examiners to conduct ihquiries pending in the depart- 
ment, who were thereupon empowered by the statute to administer 
oaths and take dépositions, in the course of their examinations when 
detailed by the department for such inquiries. For want of an aver- 
ment that the spécial examiner in question was detailed or expressly 
authorized by the department to make the inquiries and take the testi- 
mony alleged to be false, it was contended that the accused was not 
sufficiently informed "of the officiai character and authority of the 
officer before whom the oath was taken"; but this proposition was 
expressly overruled upon the doctrine above stated, which we believe 
to be equally applicable to the authority of a référée in bankruptcy un- 
der the statute. Thus the présent averment of an order of référence 
in the cause is made superfluous by the above provisions, and failure 
of compétent proof thereof furnishes no ground for reversai. 

5. The concluding proposition oï error is that the évidence es- 
tablishes the entire examination of the witness in the bankruptcy pro- 
ceeding to bave been conducted without the présence of or actuai hear- 
ing by Référée Eastman. On référence to the record, however, it ap- 
pears that this contention rests alone on affidavits presented after ver- 
dict, on motion for a new trial — which form no entertainable portion 
of the record, although erroneously incorporated in the bill of excep- 
tions — so that it is both needless and improper to discuss the import of 
such affidavits. As the évidence preserved in the record proves the 
averment that the accused testified under oath administered by the 
référée and shows the testimony thereupon given, thèse assignments 
are overruled without further comment. 

Finding no réversible error in the assignments, the judgment of the 
District Court is affirmed. 
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OFFNER y. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. October T, 1913.) 

No. 1,940. 

In Error to the District Court of the United States for tlie Eastern Division 
of the Nortliern District, ot Illluois; Kenesaw M. Landls,, Judge. 

Criminal prosecution by the United States against Morris H. Offuer. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

B. M. Shaffner, of Cliicago, 111., for plalntlfC in error. 

James H. Wilkerson and Frederick Dickinson, both ot Chicago, 111., for de- 
fendant in error. 

Before BAKER,' SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. This writ of error Is brougîit for review of a judgment 
upon conviction of the plalntifC in error, under an indictment charging that 
hé testitied falsely in bankruptcy prbceedings, in violation of section 29b of 
ithe Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 554 [U, S; Oomp. St. 
1901, p. 3433]). The asslgnnient of error and ail questions of law presented 
are substantially identical with those involved in No. 1,939, Baskln v. United 
iStates, 209 Ped. 740, decided herewith, and answered by the opinion and rul- 
ings therein. 

The judgment against the plaintiff in error In the District Court is there- 
fore affirmed. 



H. D. STILL'S SONS v. AMERICAN NAT. BANK et al. 
(Circuit Court of Appeals, Fourth Circuit. Deeember 19, 1913.) 

No. 1,175. 

1. Banketjptcy (§ 69*) — Peesoks Sub.tect to Adjudication — Paetnersiiip 

Engaged in Parming—Stattjtes— Construction. 

Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 
tl901, p. 3423), provides that any natural person except a wage-earnèr or 
a person engaged chiefly in farniing or tillage of the soil may be ad- 
3udged an involuntary bankrupt. Section 5a déclares that a partnershlp 
during the contlnuance of the partnershlp business, or after its dissolu- 
tion, and before the settlement, may be adjudged a bankrupt. Held, that 
section 5a should be construed in connection wlth section 4b and not 
iseparately, and heuce dld not authorize an adjudication against a part- 
nershlp engaged chiefly in farming. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 51-53, 56; 
Dec. Dig. § 69.*] 

2. Bankruptcy (§ 70*) — Persons Subject to Adjudication— "Unincorpo- 

EATED Company." 

A partnershlp is not an "unincorporated Company" within Bankr. Act 
July 1, 1898, c. 541, § 4b, 30 Stat 547 (U. S. Comp. St. 1901, p. 3423), 
providing that any unincorporated conipany may be an involuntary bank- 
rupt, so as to authorize its adjudication, though it would be otherwlse 
exempt as a person chiefly engaged In farming. 

TEd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 70.*] 

3. Bankbuptcy (§ 69*) — Paetnebship— "Natubal Person." 

A partnershlp, except In so far as the distribution of its assets among its 
creditors by bankruptcy proceedlngs Is concerned, is not an entity separate 
and distinct from its members so as to niake it an artiflcial person and 
not a "natural person," within Bankr. Act July 1, 1898, c. 541, § 4b, 30 
Stat. 547 (U. S. Comp. St. 1901, p. 3423), that any natural person, except 



•For other cases see same topic & § numbee in Dec. &. Am. Digs. iao7 to date, & Rep'r Indexes 
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a wage-earner or a person engaged chiefly In farmiiig or the tillage of 
tlie soi], etc., may be adjudged an Inyoluntary banknipt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56 ; 
Dec. Dig. I 69.* 

For other définitions, see Words and Plirases, vol. 5, p. 4670.] 

Appeal from and Pétition to Revise Order of the District Court of 
the United States for the Eastern District of Sotith CaroHna, at 
Charleston and Columbia; Henry A. Middleton Smith, Judge. 

Application by the American National Bank and others, petitioning 
creditors, for bankruptcy adjudication against H. D. Still's Sons, al- 
leged bankrupt. From an order granting such adjudication, the al- 
leged bankrupt appeals, and also files a pétition to revise. Revers- 
ed, with directions to dismiss. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

S. G. Mayfield, of Denmark, S. C, and Chas. Carroll Simms, of 
Barnwell, S. C, for appellant. 

Alexander Akerman, of Maçon, Ga., and R. J. Southall, of Augusta,. 
Ga., for certain judgment creditors. 

George S. Jones, of Maçon, Ga., and William H. Fleming, of Au- 
gusta, Ga. (Jas. A. Willis and H. L. O'Bannon, both of Barnwell,, 
S. C, W. H. Townsend, of Columbia, S. C, and James Simons and 
Julian Mitchell, both of Charleston, S. C, on the brief), for appel- 
îees. 

KNAPP, Circuit Judge. A brief summary of facts will disclose- 
the question to be décidée! in this case. 

On December 27, 1912, the American National Bank of Maçon, and 
other creditors, filed in the District Court of the United States for the 
Eastern District of South Carolina a pétition in bankruptcy against 
H. D. Still's Sons, a partnership consisting of S. H. Still, L. C. Still, 
and H. D. Still, Jr., alleging insolvency and the commission of vari- 
ous acts of bankruptcy, and praying that the firm be adjudged a bank- 
rupt as provided by law. The proceeding was solely against the part- 
nership as such, and not against its individual niembers. A support- 
ing affidavit showed, among other things, that certain creditors had 
obtained judgments against H. D. Still's Sons in the court of com- 
mon pleas of Barnwell county in that state, for Upwards of $26,000 
in the aggregate, and that exécutions thereon had been issued to the 
sheriff of that county, who had levied upon "large bodies of real 
estate" belonging to the partnership and advertised the same for sale 
on the 6th day of January folio wing. 

The usual order was thereupon issued requiring the alleged bank- 
rupts to show cause on January 3 d why the marshal should not seize 
and hold their property subject to the further order of the court, and 
also requiring the sheriff and the several judgment creditors men- 
tioned to show cause on the same day why the sale of the real es- 

•For other cases see same topic & § nîtmbeh In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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tate levied upon should not be restrained and enjoined until the fur- 
ther order of the court. 

On the day named a return was filed in which was set forth with 
considérable détail the nature and extent of the business carried on 
by the firm and the manner in which it was conducted. From this 
it appears that the partnership was in possession of a number of 
farms aggregating nearly 5,500 acres, of which about one half were 
owned and the other half leased, and that its farming opérations were 
correspondingly extensive. It is stated, for example, that the value 
of the crops marketed in 1910, 1911, and 1912 exceeded $175,000. 
The firm also kept a gênerai store or commissary, where miscellane- 
•ous goods and farming implements were sold; but this was conduct- 
ed mainly, as appears, for the convenience of those living.or working 
■on its farms, as the patronage of other persons was relatively un- 
important. Aside from the management of their partnership affairs, 
neither of the partners had any separate or individual business. 

It was further alleged that the partnership in question was engaged 
chiefly in farming or the tillage of the soil, and for that reason was 
not amenable to the ba,nkruptcy act and could not lawfully be ad- 
judged a bankrupt in involuntary proceedings. A return of similar 
import was filed. by the judgment creditors. 

Upon thèse returns and accompanying affidavits a hearing was 
had on the day named, and an order entered by the District Court 
which in efïect held that H. D. Still's Sons, although principally en- 
gaged in farming, could nevertheless be adjudged bankrupt because 
they were a partnership, and therefore not entitled to the exemption 
of natural persons, within the meaning of the bankrupt act. Some 
comment was made upon the extent and methods of their business, 
which was said to hâve a commercial character, but the décision was 
not based upon that ground. Inasmuch, however, as there was a 
déniai of insolvency and of the commission of the alleged acts of 
bankruptcy, tliose issues were set for trial by jury, which had been 
demanded, at a term to be held on the third Tuesday in JanUary at 
Columbia, the injunction being continued until the further order of 
the court. 

Upon the trial of the issues stated the jury fbund that the firm was 
insolvent and had committed the actS; of bankruptcy alleged. The 
matter was thereupon brought on for final hearing and a decree en- 
tered adjudging the partnership bankrupt, and from that decree ap- 
peal was taken to this court. 

in the meantime, howevér, the alleged bankrupt and the judgrnent 
creditors had filed in this court their several pétitions to superintend 
and revise in matter of law the order of January.3, 1913, and those 
pétitions were heard in connection with the argument on this appeal. 

It is urged by respondents that the appeal should be dismissed 
because the pleading by, which review is sought fs neither an. appeal 
nor a pétition to revise, but an attemplj.to combine the two, and there- 
fore without sanction in the rules and practice of this ^ court.. The 
' criticism . is; not without force, for the pleading in question i? of a 
hybrid nature, indicating that the pleader was in doubt as to the 
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proper légal remedy and therefore attempted for safety's sake to 
unité, an .appeal with a pétition to revise. But a technicality of this 
sort, wMch may be disregarded without préjudice to the respondents, 
ought not to prevent considération of the merits, and we are of opin- 
ion, without discussing the point, that this pleading can be and should 
be treated as an appeal which is sufficient in form and substance to 
authorize this court to examine and décide the real controversy. 

It appears from the record, and is not seriously disputed hère, that 
H, D. Still's Sons were in fact engaged chiefly in farming or the till- 
age of the soil. Indeed, this was substantially found by the court 
below, as we read the opinion of the learned judge. It is true that 
the business carried on by this firm was of exceptional extent, but it 
differed from ordinary farming only by reason of the greater area 
of land controlled and the larger number of persons directly em- 
ployed or held in the relation of tenants. At any rate, we think it not 
doubtful that an individual conducting the same business would 
ciearly be engaged in "the tillage of the soil," within the meaning of 
that phrase in the bankruptcy act; and obviously the nature of the 
business was not afïected îay the circumstance that it was carried on 
by a partnership. 

The facts thus outlined présent this question: Is a partnership so 
engaged, and because it is a partnership, liable to be adjudicated an 
involuntary bankrupt, or is it exempt from such adjudication? 

[1] The provisions of the bankruptcy act involved in the déter- 
mination of this question read as follows: 

Sec. 4b. Any natural person, except a wage-earner, or a person engaged 
chiefly in farming or the tillage of the soil, any uniuoorporated conipauy, and 
any * « * corporation, except, * • * niay be adjudged an inyoluutary 
bankrupt, etc. 

Sec. 5a. A partnership, durlng the continuation of the partnership business, 
or after its dissolution and before the final settlement thereof, may be ad- 
judged a bankrupt. 

The argument in support of the decree appealed from rests upon 
varions grounds which we will proceed to briefly examine. It is in- 
sisted in the first place that section 5a is an independent and all-em- 
bracing provision which includes literally every partnership whatso- 
ever, without regard to the purpose of its formation or the nature or 
extent of the business in which it may be engaged. In other words, 
the mère fact that a partnership exists, no matter what its objects or 
activities, opérâtes to remove it from the excepted classes and to sub- 
ject it to involuntary bankruptcy, although ail its members would be 
exempt if they carried on the same business as individuals. A f armer, 
it is said, might work any amount of land, employ hundreds of labor- 
ers, and raise crops of unusual value, yet remain completely immune 
so long as his opérations were conducted by himself ; but the taking- 
of a partner, for example, with the transf er of title from the individual 
to a firm, would hâve the instant efïect of making the partnership 
liable to be forced into bankruptcy if insolvency afterwards occurred. 
If this be the true construction of the act, the correctness of the decree 
below cannot be questioned, for the contention résolves itself into an 
ipse dixit and leaves no room for discussion. 
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But we are of opinion that the section should not be so construed. 
It seems to us hardly reasonable to suppose that the Congress, which 
was careful to exempt from liabihty to involuntary bankruptcy the 
two largest classes of persons, wage-earners and tillers of the soil, 
nevertheless intended that the exemption should not apply when two 
or more of those persons were associated as partners. Nothing in 
the nature of the farming industry suggests such an intention, nor 
does it find support, so far as we are aware, in considérations of pub- 
lic policy. On the contrary, we perceive no reason for placing the in- 
dividual farmer in the excepted classes which does not equally apply 
to a partnership of farmers. To impose liability on farmers of the 
ordinary type merely because they happen to be partners, while ex- 
empting the individual farmer however extensive bis opérations, would 
be so illogical and purposeless that we cannot believe it was ever in 
contemplation. 

Moreover, the contention hère considered involves difficulties which 
lead to its rejection. In the first section of the act, which is devoted 
to définitions, it is declared (19) that "persons" shall include corpora- 
tions, except where otherwise specified, and officers, partnerships, and 
women, etc. On the face of it this brings a partnership of farmers ex- 
pressly within the exception in section 4b, because the "persons" re- 
ferred to, except as the word is otherwise defined, are obviously nat- 
ural person . But if section 5a is complète in itself and means, as is 
claimed, that a partnership of farmers can be forced into bankruptcy, 
because of the partnership, it results that the exemption granted in 
the former section is taken away by the latter. It can scarcely be 
doubted, we think, that a construction should be adopted which avoids 
such a plain contradiction. 

[2] It is further argued that a partnership is liable to involuntary 
bankruptcy, whatever the business in which it is engaged, because a 
partnership is an unincorporated company within the meaning of sec- 
tion 4b, which imposes such liability upon "any unincorporated com- 
pany." In a certain sensé it may, of course, be said that a partnership 
is an unincorporated company, for it is commonly described as a com- 
pany, though of a well-defined class, and it is not incorporated. We 
are convinced, however, that the Congress did not intend to include 
partnerships among the unincorporated companies made subject to 
compulsory proceedings. The terms of the bankruptcy act, like those 
of statutes in gênerai, are to be interpreted in accordance with their 
ordinary meaning unless a contrary intention is manifest, of which 
there is no évidence in this case. When use is made upon occasion of 
the rather unfamiliar phrase "unincorporated company," it is not com- 
monly understood to refer to partnerships, which are very often men- 
tioned, but rather to voluntary associations and other forms of organi- 
zation which differ from both partnerships and corporations, and of 
which there are fréquent examples. It is therefore not necessary to 
in fer that the spécification of unincorporated companies was intended 
to include partnerships, since there are many such companies which 
are not partnerships, and to those companies the phrase undoubtedly 
209 F.— 48 
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applies. Nor is it to be readily believed that the Congress would specî- 
fy unincorporated companies, of which there are comparatively few, 
and omit to mention partnerships, which are exceedingly numerous, if 
it was understood and intended that the latter were embraced in the 
clause imposing HabiUty upon the former. Besides, the contention hère 
considered involves a contradiction similar to the one above suggested. 
As already pointed out, the first section déclares that "persons" shall 
include partnerships, and this apparently makes a partnership of farm- 
ers expressly exempt. . But if the phrase "unincorporated companies" 
also takes in partnerships, it results that f arming partnerships are put 
in the excepted classes by the first clause of the section and then made 
liable by the succeeding clause. It seems évident that a construction 
should be found which avoids such a palpable inconsistency.: 

The view we entertain of thèse sections is this : The first paragraph 
of section 4, subdivision "a," spécifies those who may, namely, any per- 
son who owes debts, and those who may not, namely, certain corpora- 
tions, hâve the benefits of voluntary bankruptcy. Subdivision "b" spéc- 
ifies those who are subject to involuntary bankruptcy,, and those who 
are not subject because expressly excepted. Partnerships are not men- 
tioned in either subdivision. Section 5a, in our judgment, was intended 
to be supplementary to and in a sensé explanatory of the preceding 
section. It will be observed that this section contains neither the word 
"voluntary" nor the Avord "involuntary," but simply provides that a 
partnership "may be adjudged a bankrupt." This section was added, as 
we believe, for the purpose of making it plain that when the individu- 
als composing a partnership are entitled to the benefits of voluntary 
bankruptcy the partnership as such is also entitled to the same benefits. 
Similarly, when the persons composing a partnership would be subject 
to involuntary bankruptcy if they carried on the same business as indi- 
viduals, the partnership as such is subject to the same liability. It 
seems to us that this construction fairly harmonizes the: two sections 
and gives to both of them proper and consistent application. True, it 
may be said that section 5a is unnecessary because the définition of 
"persons" in the first section includes partnerships. But, in cases of 
partnership bankruptcy, whether voluntary or involuntary, conditions 
exist which are peculiar to partnerships, such as the marshalling of as- 
sets andthe, like, and, for thèse conditions, needful provision is made 
in the subséquent paragraphs of this section. If the entire section be 
examined, and the purposes of its various subdivisions kept in mind, it 
will be found, we think/to support the construction which we hâve 
adopted. 

[3] Thisbrings us to the contention, which pervades the entire 
argument of respondents, that the exclusion, in section 4b of farmers 
and tillers of the soil is confined to the "natural persons" engaged in 
those occupations and therefore dpes not exempt a partnership of 
farmers because a partnership is not a, natural person. In other words, 
it is claimedthât when two or more persons enter into partnership with 
each other a new and distinct entity is created,vvhich difîers se mate- 
rially f rom the individual entity of the several members as to be in law 
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a separate'person; that one is a natural person, the other an artificial 
person ; and that thèse "persons" are so différent as respects their légal 
status that rights and privilèges expressly accorded to the former do 
not inure to and cannot be enjoyed by the latter. Undoubtedly there 
are a number of cases which go far to sustain this proposition, though 
some of them, we venture to say, indulge in refinements which to the 
ordinary mind seem rather fanciful. However, we deem it unnecessary 
to trace the development of this doctrine in the décisions referred to, 
because the subject has received récent considération by the Suprême 
Court of the United States in Francis v. McNeal, decided May 26, 1913, 
228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029. In the opinion in that 
case, f rom which we quote at considérable length, Mr. Justice Holmes, 
among other things, says : 

Slnce Cory on Accounts was made more famous by Lindley on PartnersMp, 
the notion that the flrm is an eutity distinct froni its meuibers has grown in 
popularity, and the notion has been confirmed by receiit spéculations as to the 
nature of corporations and the oneness of any somewhat pernianently com- 
Mned group without the ald of law. But the fact reflialns as true as ever 
that partnership debts are debts of the members of the flrm, and that the in- 
dividual liability of the members is not collatéral like that of a surety, but 
primary and direct, whatever priorities there may be In the marshaling of 
assets. The nature of the liability is deterniined by the common law, not by 
the possible intervention of the bankruptcy act. Therefore ordinarily it would 
be impossible that a iirm should be insolvent while the members of it remain 
able to pay its debts. * • * 

The question is whether the bankruptcy act has established principles in- 
consistent wlth thèse fùndameutal rules, although the business of such an 
act is so far as may be to préserve, not to upset, existing relations. It is 
true that, by section 1, the word "person" as used in the act includes part- 
nerships; » » * that, by section 5a, a partnership may be adjudged a 
bankrupt; and that, by section 14a, any person may file an application for 
discharge. No doubt thèse clauses taken together recognize the firm as an en- 
tity for certain purposes, the most important of which, after ail, is the old 
rule as to the prlor claiui of partnership debts on partnership assets and that 
of individual debts upon the individual estate. * * » But we see no rea- 
son for supposing that it was intended to erect a commercial device for ex- 
pressing spécial relations into an absolute and universal formula — a guillotine 
for cuttiug off ail the conséquences adniitted to attach to partnershlps else- 
where than in the bankruptcy courts. On the contrary, we should infer from 
section 5, clauses "c" through "g," that the assumptlon of the bankruptcy act 
was that the partnership and individual estâtes both were to be admlnis- 
tered. * « * i 

On the other hand, it would be an anomaly to allow proceedings in bank- 
ruptcy against joint debtors from some of whom, at any time before, pending, 
or after the proceeding, the debt coiild be coUected in fuU. If such proceed- 
ings were allowed, it would be a further anomaly not to distribute ail the 
partnership assets. Yet the individual estate after paylng private debts is 
part of those assets so far as needed. * » * Finally, it would be a third 
Incongruity to grant a discharge in such a case froin the debt considered as 
joint but to leave the sanie persons liable for it considered as several. We 
say the same persons, for, however much the différence between firm and 
members under the statute be dwelt upon, the firm remains at common law a 
group of men and will be dealt wlth as such in the ordinary courts for use 
in which the discharge is granted. • * * 

If it be said that the logical resuit of our opinion is that the partners ought 
to be put into bankruptcy whenever the flrm is, as held by the late Judge 
Lowell, in an able opinion, in Ee Forbes [D. C] 128 Fed. 137, it is a sufflcient 
answer that no such objection has been taken, but, on the contrary, Francis 
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lias conseiited and agreed to haud over his property according to the order of 
the court. So far as Vaccaro v. Security Bank of Memphia, 103 Fed. 430, 442 
[43 C. C. A. 279], is iuconsistent with tlie opinion of the majority in Re Bert- 
ensliaw, 157 Fed. 363 ISô C. C. A. 61, 17 L. R. A. (N. S.) 886, 13 Ann. Cas. 
986], we regard it as sustained by the strouger reasons and as correct. 

If we rightly apprehend the import of thèse observations, they cannot 
be said to sustain the contention hère considered. On the contrary, the 
opinion seems to iniply that when two or more individuals unité with 
each other, for their mutual benefit, under the "commercial device" of 
a partnership, "without the aid of law," the partnership thus for'med 
does not bring into existence another and différent entity distinct and 
separable from the persons who compose it, so that, for instance, it 
can sue and be sued without joining its members, or, as in this case, 
be put into involuntary bankruptcy by itself while the partners as in- 
dividuals remain strangers to the proceeding. We do not, however, 
rest our conclusions herein upon the fact that the proceedings under 
review are directed against the partnership only, whatever doubt of 
their validity may arise from that fact, but upon the broader conception 
which appears to be indicated by the views of the Suprême Court above 
recited. If, as Mr. Justice Holmes déclares, the most important pur- 
pose for which we may "recognize" the partnership as an entity has to 
do merely with the distribution of assets, a purpose without the slight- 
est bearing uport the question hère involved, we may well be convinced 
that the différence between a natural person and a partnership— that 
is, two or more natural persons using this "commercial device" for their 
joint opérations — is quite insufficient, within the intent of the bank- 
ruptcy act, to impose upon partnerships a liability from which natural 
persons are exempt. In the light of reason and authority we are con- 
strained to hold that a partnership "engaged chiefly in farming or the 
tillage of the soil" has the same immunity from involuntary bankruptcy 
as a "natural person" of like avocation. 

And this view is confirmed by belief that it accords with the intention 
of Congress. Examination of the debates in both Houses when the 
bankruptcy measure was pending discloses the frequently expressed 
purpose to exempt farmers as a class from compulsory proceedings. 
In assigning reasons for this exemption référence was made to the fact 
that the property of farmers consists mainly of real estate and perma- 
nent fixtures, which cannot be removed or concealed, and that incum- 
brances upoH such property are usually matters of public record. Pri- 
marily, as appears, it was sought to impose involuntary bankruptcy 
upon traders and middlemen, because of the wider range of their trans- 
actions, the convertible nature of their assets, and the inadequacy of 
State laws to prevent frauds upon their creditors. In short, the whole 
course of discussion indicates a purpose to exempt from liability the 
husiness or occupation of farming, and is quite inconsistent with any 
intent that the exemption should not apply to a partnership of farmers. 

For the reasons above stated, we are of opinion that the partnership 
of H. D. Still's Sons was not liable to be adjudged an involuntary 
bankrupt, and therefore the court below was in error in decreeing ad- 
judication. It follows that the decree appealed from should be re- 
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versed, and the proceedings remanded to the District Court for the 
Eastern District of South Carolina, with instructions to dismiss the pé- 
tition. 

Reversed. 



H. D. STILL'S SONS v. AMERICAN NAT. BANK OF MAÇON et al. 
(Circuit Court of Appeals, Fourth Circuit. Deceuiber 19, 1013.) 

No. 1,157. 

Pétition to Superlntend and Revise, in Matter of Law, Proceedings of tlie 
District Court of tlie United States for tlie Eastern District of Soutli Caro- 
liua ; I-Ienry A. Aiiddletou Smith, Judge. 

Application of tlie Auiericau National Bank of Maçon against H. D. StlU's 
Sons, alleged bankrupts. Ou pétition of the latter to superlntend and revise 
lu matter of law, an adjudication agalust them as bankrupts. Pétition dis- 
mlssed, wlthout préjudice. ■ 

S. G. Mayfield, of Denmark, S. C, and Chas. CarroU Slmms, of Barnwell, S. 
C, for petitioners. 

George S. Jones, of Maçon, Ga., and William H. Fleming, of Augusta, Ga. 
(Jas. A. Willis and H. !.. O'Bannon, both of Barnwell, S. C, W. H. Townsend, 
of Columbia, S. C, and James Slnions and Julian Mitchell, both of Charles- 
ton, S. C, on the brieî), for respondents. 

Before PRITCHARD and ç:nAPP, Circuit Judges, and CONNOR, District 
Judge. 

KNAPP, Circuit Judge. As the décision of this court in No. 1,1T5, H. D. 
StlU's Sons V. American National Bank et al., 209 Fed. 749, will hâve the 
effect of securing to petitioners the relief sought in tliis proceeding, the péti- 
tion herein will be dismissed without préjudice. 



BARRETT & DOUGHTY, Inc., et al. v. AMERICAN NAT. BANK OF 

MAÇON et al. 
(Circuit Court of Appeals, Fourth Circuit. December 19, 1913.) 

Pétition to Superlntend and Revise, in Matter of Daw, Proceedings of the 
District Court of the United States for the Eastern District of South Caro- 
lina ; Henry A. Middleton Smith, Judge. 

In the matter of the bankruptey proceedings against H. D. Still's Sons, al- 
leged bankrupts. On pétition by Barrett & Doughty, Inc., and-others, creditors 
of the bankrupt, against the American National Bank of Maçon and others, to 
.superlntend and revise in matters of law an adjudication against petitioners. 
Dismissed, without préjudice. 

Alexander Akerman, of Maçon, Ga., and K. J. Southall, of Augusta, Ga., 
for petitioners. 

George S. Jones, of ilacon, Ga., and William H. Fleming, of Augusta, Ga. 
(Jas. A. Willis and H. U. O'Bannon, both of Barnwell, S. C, W. H. Townsend, 
of Columbia, S. C, and James Simons and Julian Mitchell, both of Charles- 
ton, S. C, on the brief), for respondents. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, District 
Judge. 

KNAPP, Circuit Judge. As the décision of this court in No. 1,175, H. D. 
Still's Sons v. American National Bank et al., 209 Fed. 749, will hâve the ef- 
fect of securing to petitioners the relief sought in this proceeding, the pétition 
herein will be dismissed without préjudice. 
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CANADIAN NORTHERN RY. CO. v. NORTHERN MISSISSIPPI RY. CO. 
(Circuit Court of Appeals, Eiglitli Circuit. December 11, 1913.) 

No. 3,890. 

(HylJalms hy the Court.) 

1. CojîTBACTs (§ 147*) — Construction — Ihte.ntion of Parties— Entire Con- 

TRACT Evidences. 

Tlie intention of the parties at the time the contract is niade déter- 
mines its interprétation, and that intention must lie deduced not froni 
any part of it. or froiu tlie agreement witliout any part, but froni every 
part so construed as to be couslstent witli every other part and with 
the entire contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 730, 713 ; Dec. 
Dig. § 147.*] 

2. Sales (§ 218%*)— Contract— Title to Pbopertt— But of Ladixg. 

A bill of lading wherein the vendor is nanied as consignée, accompanled 
with a draft in his favor for the purchase priée of the property, is aluiost 
conclusive évidence that the parties intended that the title and ownership 
of the property should reniain in the vendor until the purchase priée was 
pald. And when the bill of lading contains or Is accompanled with an 
order that the property described thereln sliall not be delivered without 
a surrender of the bill of lading, compelling endenee is required to es- 
tablish a counter Intention. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 586, 587; Dec. 
Dig. § 218%.*J 

3. Sales (§ 202*) — Contract— Title of Pbopeety: 

A contract of sale of Personal property, wliich déclares that the vendor 
hereby sells and conveys property in considération of $39,000 to be pald 
froni time to tinie on the surrender of order bills of lading in the name 
of the vendor of shipments of parts of the property accompanled by drafts 
for the agreed payments for such parts, respectlvely, and which contains 
a final stipulation that when the entire $39,000 has been paid the re- 
maining property shall thereupon and thereafter become the property 
of the Vendée, is a contract of sale for cash, and the title and ownership 
of each part of the property remains in the vendor until the purchase 
priée thereof is paid in cash. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ 542-551 ; Dec. Dig. 
§ 202.*] 

4. Estoppel (§ 52*)— "Equitable Estoppel." 

One who by his acts or représentations, or by his silence when he ouglit 
to .speak ont, intentionally or through eulpable négligence induces another 
to believe certain facts to exist and the latter rightfully acts on such be- 
lief so that he would be prejudiced if the former is permitted to deny the 
existence of such facts, Is thereby conclusively estopped froni niakiug such 
déniai. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 121-125, 127; 
Dec. Dlg. § 52.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2497-2508; 
vol. 8, p. 7655.] 

5. Estoppel (§ 97*) — Equitaule Estoppel— Sales— Purchase fiîom Buter. 

A vendor who Uiade a contract of sale of Personal property for cash 
to be pald on or before the delivery of each shipment thereof, whicli pro- 
vided that its vendee should reniove the property from the grouud, load 
and shiii it in the vendor's nanie, wrote a letter to its agent to the effect 
that it had sold the property to its vendee, and in that letter directed its 

*For other cases see same topic & § numbee in Doc. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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agent to deliver the property to the vendee. A purchaser from the Ven- 
dée savv tins letter in the hands of the agent. 

HeUl, the letter was insufficient to évidence an estoppel of the vendor 
from proving and enforcing againfet the purchaser from its vendee the 
terms of its contract of sale because the letter dlsclosed no intention to 
deceive and no culpable négligence toward that purchaser. 

[Ed. Xote.— For other cases, see Estoppel, Cent. Dig. § 289 ; Dec. Dig. | 
97.*] 

6. Estoppel (§§ 71, 75*) — Equitable Estoppel — Statement— Silence — Sales. 

A statement by the vendor to the purchaser from such vendee that the 
vendor had no claim or interest in the property sold, when the fact ivas 
that the purchase priée had not been pald and the vendor held the tltle 
to the ]>roperty, was sufficient to estop the vendor from provlug any 
title or interest in the property to the damage of tt^e purchaser who acted 
upon that statement. . ' 

But the silence of the vendor, or its mère statement that it' had sold 
the property, was insufficient l'oundation for such an estoppel, because 
neither evideneed any intention to deceive or any culpable négligence to- 
ward such purchaser. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. |f 173-182, 192-195 ; 
Dec. Dig. §§ 71, 75.*] 

In EJrror to the District Court of the United States for the Dis,trict 
of Minnesota; Charles A. Willard, Judge. 

Action by the Northern Mississippi Railway Company against the 
Canadian Northern Railway Company. Judgment for plaintifï, and 
défendant brings error. Affirmed. 

H. V. Mercer, of Minneapolis, Minn. (Flector Baxter, of Minneapo- 
lis, Minn., on the brief), for plaintifï in error. 
William A. Tautges, of Minneapolis; Minn., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. This is an action against the Canadian 
Northern Railway Cbrripany, which willbe called the "défendant," for 
the value of certain rails and fasteners which it transported under bills 
of lading which specified the Northern Mississippi Railway Company, 
the plaintiff below, as consignor and as consignée, and stipulated, asto 
each carrier thereof over any portion of the route designated therein, 
that every service performed thèreunder should be subject to the condi- 
tions specified in the bills of lading and that surrender of the bills p'rop- 
■ erly ihdorsed should be required before delivery of tljie property. The 
ground of the recovery was that the défendant delivered tîie property 
to third parties without requifihg a- surrender of thé bills of lading 
and ref used to deliver it or to pay its value to the plaintiff, the consignée 
named in and the holder of the bills. ' The défenses were that the de- 
fendant delivered the property to the true owners; Shaw Bros,, whose 
title was superior to that df the plaintifï, that the bills of lading were 
fraudulently issued to the knowledge pf the plaintiff, and that the 
plaintiff was estoppedby its words and'àcts from asserting any title to 
or ownership of the property as against Shâw Bros, and the défendant. 
At the close of the trial the court instructed the jury' that there was 
no substantial évidence to sustain the first and second défenses and 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to , date. & Rep'r Indexes 
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submitted the question of the estoppel to them for décision. They re- 
turned a verdict for the plaintiff. 

The true construction of a certain contract of sale of property, of 
which that transported under the bills of lading was a part, détermines 
the vahdity of the first défense to this action. If the effect of that 
contract was to transf er and vest in the vendees the title and ownership 
of the property it described at the time the contract was made, the 
défense may be sustained. If that was not the effect of the contract, 
the défense must fail. That contract was made on January 6, 1911, 
between the plaintiff, the owner of the property described therein, and 
the Jones Purchasing Agency, who sold and transferred ail their right 
to and interest in the property to Shaw Bros. The provisions of the 
contract material to the question of title are that the parties to it agrée 
that in considération of $39,000 to be paid to the plaintiff as therein 
provided the plaintiff hereby sells and conveys to the agency certain 
rails, fasteners, locomotives, engines, cars, and railway equipment con- 
stituting a logging railroad, that the agency would pay $10,000 of the 
$39,000 in ten days by depositing it in the St. Anthony Falls Banlc, that 
this $10,000 should be retained by the bank and paid to the plaintiff 
as the last payment on the purchase price of the property, that the 
agency should take possession of and remove the property frOm the 
right of way and load and ship it in the name of the plaintiff at the 
expense of the agency, that the plaintiff should draw drafts on the 
agency for the specified value of each shipment accompanied with bills 
of lading thereof, that the bank should collect and retain the proceeds 
of thèse drafts for the plaintiff until those proceeds and the $10,000 
deposited with the bank should aggregate $39,000, and that upon 
the payment in this way of the entire $39,000 "ail the remaining 
property hereinbef ore described shall thereupon and thereafter become 
and be the property of said Jones Purchasing Agency and subject to 
their orders." 

[ 1 ] The parties to this contract had the right and the power to make 
such an agreement of sale that the title and ownership of this property 
should vest in the vendees the instant the parties signed the agreement, 
and they had the right and the power to make such an agreement of 
sale that the title and ownership of no part of the property would pass 
from the vendor until the vendees had paid in cash for that part of 
the property. Which of thèse agreements hâve they made ? The inten- 
tion of the parties at the time their minds met upon the terms of the 
agreement must answer this question, and that intention must be de- 
duced from the written agreement, the évidence in this case, and thèse 
established rules of law. 

Under a contract of sale of personal property on crédit, the title 
and ownership of the property vests in the vendee when the contract is 
signed and delivered, in the absence of évidence to the contrary. Léon- 
ard v. Davis, 66 U. S. (1 Black) 476, 483, 17 L. Ed. 222; Hatch v. 
Oil Co., 100 U. S. 124, 135, 136, 25 L. Ed. 554; Nash v. Brewster, 
39 Minn. 530, 532. 41 N. W. 105, 2 L. R. A. 409; Case Rail v. Little 
Falls Lumber Co., 47 Minn. 422, 424, 50 N. W. 471 ; Arkansas Valley 
Land & Cattle Co. v. Mann, 130 U. S. 69, 74, 9 Sup. Ct. 458, 32 L. Ed. 
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854. Under a contract of sale of personal property for cash the title 
and ownership of the property remains in the vendor until the pur- ■ 
chase price is paid in cash. National Bank of Commerce v. Burlington 
& N. R. Co., 44 Minn. 224, 231, 46 N. W. 342, 560, 9 L. R. A. 263, 
20 Am. St. Rep. 566. 

[2] A bill of lading wherein the vendee is named as consignée, ac- 
companied with a draft on him in favor of the vendor for the purchase 
price, is évidence that the parties intended the sale to be for cash and 
that the title and ownership of the property should not be transferred 
to or vested in the purchaser until the purchase price of it was paid. 
Greenwood Grocery Co. v. Canadian County Mill & Elevator Co., 72 
S. C. 450, 52 S. E. 191, 2 L. R. A. (N. S.) 79, 110 Am. St. Rep. 627, 

5 Ann. Cas. 261. A bill of lading wherein the vendor is named as 
consignée accompanied with a draft in his favor for the purchase price 
of the property is almost conclusive évidence that the parties intended 
that the title and ownership of the property should remain in the vendor 
until the purchase price was paid, and, when the bill of lading is ac- 
companied with an order that the property shall not be delivered with- 
out a surrender of the bill of lading, the proof of that intention becomes 
so convincing that compelling évidence is required to overcome it. 
Dows V. National Exchange Bank, 91 U. S. 618, 631, 632, 23 L. Ed. 
214; Portland Flouring Mills Co. v. British & F. M. Ins. Co., 130 Fed. 
860, 864, 65 C. C. A. 344; Freeman v. Kraemer, 63 Minn. 242, 246, 
247, 65 N. W. 455; Greenwood Grocery Co. v. Canadian County Mill 

6 Elev. Co-, 72 S. C 451, 454, 52 S. E. 191, 2 L. R. A. (N. S.) 79, 110 
Am. St. Rep. 627, 5 Ann. Cas. 261 ; Norfolk & Western Ry. Co. v. 
Sims, 191 U. S. 441, 448, 24 Sup. Ct. 151, 48 L. Ed. 254. 

[3] The provisions of the agreement between the vendor and vendee 
in this case that $10,000 of the purchase price should be deposited with- 
in ten days as the last payment on the purchase price of the property, 
that the vendees should remove and ship the property at their expense 
in the name of the vendor, and that the vendor should draw drafts in 
its favor accompanied with the bills of lading in its name for the value 
of each shipment, made it impossible for the vendees, without a viola- 
tion of the contract, to obtain the use or benefit of any of the property 
until they paid for it in cash, and présent almost conclusive évidence of 
the intention of the parties that the sale should be for cash and that the 
title and ownership of every part of the property should remain in the 
vendor until the vendees paid for it in cash, and the concluding stipula- 
tion of the agreement on this subject to ihe effect that after the entire 
$39,000 was paid, and not before, "ail the remaining property herein- 
before described shall thereupon and thereafter become and be the 
property of said Jones Purchasing Agency and subject to their orders," 
removes every lingering doubt that such was their intention. If it had 
been their intention and the effect of their contract that the title to the 
property should pass to the vendees when the contract was made, the 
title to this remaining property would hâve passed at that time and this 
stipulation would hâve been idle. But every provision of an agreement 
should hâve effect rather than that part should perish by construction 
and the intention of the parties to a contract must be deduced, not from 
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spécifie provisions or fragmentary parts of the agreement, but from the 
entire contract, because the intent is not evidenced by any part or pro- 
vision of it, nor by the contract without any part or provision, but by 
every part and term so construed as to be consistent with every other 
part and with the entire contract. United States Fidelity & Guaranty 
Co. v. Board of Com'rs, 145 Fed. 144, 148, 76 C. C. A. 114, 118; 
Jacobs V. Spalding, 71 Wis. 177, 189, 36 N. W. 608; Boardman v. 
Reed, 6 Pet. 328, 8 L. Ed. 415; Canal Co. v. Hill, 15 Wall. 94, 21 L. 
Ed. 64; O'Brien v. Miller, 168 U. S. 287, 297, 18 Sup. Ct. 140, 42 
L. Ed. 469; Pressed Steel Car Co. v. Eastern Ry. Co., 57 C. C. A. 635, 
637, 121 Fed. 609, 611 ; Uinta Tunnel, etc., Co. v. Ajax Gold Min. Co., 
141 Fed. 563, 73 C. C. A. 35. 

This contract, read and interpreted according to this rule, compels 
the conclusion that the intention of the parties to it and its légal effect 
were to make the sale one for cash and to retain the title and ownership 
of every part of the property in the vendor until it was paid for in cash.. 
Nor is there anything in the évidence in this case dehors the contract. 
to cast doubt upon or to shake this conclusion. The défendant con- 
cèdes that the plaintiff owned the property when the contract was made,. 
that the $10,000 was never deposited, that the vendees had paid from 
time to time, as their shipments were, made under the contract, ail of the 
$39,000 except $3,193.50 which remained unpaid, and the évidence is. 
conclusive that the shipments for which the order bills of lading in suit 
were issued vi'ere shipments of a part of the property described in the 
contract, that thèse shipments were made in the name of the plaintiff 
as consignée as provided by the agreement, that the plaintiff is the own- 
er and holder of thèse bills, that the value of the property is more than 
$3,193.50, the amount of the verdict, and that $3,193.50 of the $39,000 
purchase price remains unpaid. There was évidence tending to show 
that the Jones Purchasing Agency sold the property to Shaw Bros., 
and that the property was rem-oved and shipped in the name of the 
plaintiff to such destinations as the agency or Shaw Bros, directed- 
But the agency could not convey more than they had, they could not 
convey the title or the ownership of any part of the property before 
they paid for that part in cash and the possession of the agency and 
of Shaw Bros, before the shipment was, as against the plaintiff, a spé- 
cial possession, not as owners, but for the mère purpose of removing 
and shipping the property in the name of the plaintiff' in accordance 
with the terms of the contract, and it did not affect the plaintiff's title. 
The resuit is that the title and ownership of the property described in 
the bills of lading in suit was in the plaintiff until the unpaid balance of 
the purchase price was paid, there was no substantial évidence that the 
title of Shaw Bros, was paramount to that of the plaintiff, and there 
was no errer in the charge of the court to this eft'ect. 

There was no substantial évidence of any fraud in the issue of the 
bills of lading, but proof that they were issued in strict accordance with- 
the terms of the contract and with the written instruction given by the- 
agency to their agent at the shipping point before any shipments were 
made, to ship ail the property purchased in the plaintiff's name, and 
there was no error in the charge of the court that this défense of fraud 
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in the bills of lading could not prevail, nor in its rulings on the évidence 
oiïered in the trial of that issue. 

Counsel for the défendant did not daim that the défense of estoppel 
was conclusively established by the record, but expressed the opinion 
that the évidence concerning it presented a question for the jury. They 
specify as error, however, many rulings of the court in the trial of this 
issue. 

[4, 5] On January 6, 1911, the plaintiff made its contrïct of sale to 
the Purchasing Agency under which the agency agreed to take up and 
remove the property sold at their expense and ship it in the name of the 
plaintiff and to pay for each shipment in cash before the title should 
pass from the plaintiff. On January 12, 1911, the plaintiff wrote a 
letter to Alvin Eastman, its agent at the place of shipment, to the effect 
that it had sold the property to the agency, and in the letter directed 
him to deliver the property to them, and one of the Shaw Bros., who 
purchased from the Purchasing Agency, testiiîed that some time in 
January he saw this letter in the hands of Eastman. It is specified as 
«rror that the court charged the jury that the défense now under con- 
sidération was what is known in law as an estoppel and that it was 
spoken of by this court as "the famiUar and salutary rule that one who, 
by bis acts or représentations, or by bis silence when he ought to speak 
out, intentionally or through culpable négligence induces another to 
believe certain facts to exist, and the latter rightfuUy acts on such 
belief so that he would be prejudiced if the former is permitted to deny 
the existence of such facts, is thereby conclusively estopped to interpose 
such déniai," and that the letter to Eastman would not sustain a finding 
of an estoppel in f avor of Shaw Bros. But there was no error in this 
part of the charge because the court below correctly quoted the state- 
ment made by this court of the law of estoppel (H. Scherer & Co. v. 
Everest, 168 Fed. 822, 829, 94 G. C. A. 346, 353), and no reason why 
that statement is erroneous bas been presented or is perceived, and 
because the letter was written and sent by the plaintiff to its agent and 
not to Shaw Bros, or to the défendant. They were Etrangers to the 
plaintiff's contract of sale, and it owed them no duty to disclose 
in this letter the terms of that contract. There was therefore no breach 
of duty to them and no négligence toward them in its writing and send- 
ing of that letter to its own agent, and there was no évidence that the 
plaintiff intended that any of them should ever see it or be induced by it 
to act in any way. 

On January 6, 1911, the Jones Purchasing Agency made a contract to 
sell to Shaw Bros, for $60,000 a large lot of rails, fasteners and other 
railroad equipment, and in the subséquent performance of the contract 
Shaw Bros, obtained the property described in the bills of lading in this 
case which the plaintiff had contractée to sell to the Purchasing Agency. 
On January 23, 1911, the Shaw Bros, were dissatisfied with what they 
had donc with the Purchasing Agency and with the slow delivery of 
the property by them and one of the Shaw Bros., accompanied by their 
attorney and another employé, went to the office of Mr. Chute, the 
agent of the plaintiff, and had an interview with him. The attorney 
for the Shaw Bros, did not testify regarding this interview, doubtless 
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because he was one of the attorneys for the défendant în this case and 
he deemed it unprofessional to act as a vvitness for his client. The wit- 
nesses who testified regarding that conversation agreed that Mr. Shaw 
asked Mr. Chute if they could buy the property of the plaintiff and that 
he rephed that they could not, that they must deal with the Purchasing 
Agency, that he afterwards brought out the plaintiff's contract of Janu- 
ary 6, 1911, with the Purchasing Agency and read portions of it to 
them. The remainder of the testimony regarding this interview is con- 
tradictory. The witnesses for the défendant testified that Mr. Chute 
told Mr. Shaw that the plaintiff had sold the property to the Purchasing 
Agency, that the agency owned it, that the plaintiff had no claim upon 
or interest in it, that Mr. Shaw did not ask Mr. Chute whether or not 
the sale was for cash, nor whether or not the agency had paid for the 
goods, nor what the terms of its contract were, and that Mr. Chute did 
not hand the plaintiff's contract of sale to the attorney for Shaw Bros. 
On the other hand, Mr. Chute testified that Mr. Shaw said that the 
Shaw Bros, had bought the property in controversy of the agency, and 
that the latter delayed shipping it, that Mr. Chute told Mr. Shaw that 
the plaintiff had sold the property according to the contract which he 
brought out and handed to the attorney of the Shaw Bros, who exam- 
ined it, and that he (Mr. Chute) said nothing about claiming any inter- 
est in the property more than that shown by the contract. 

[6] It is specified as error that the court instructed the jury that: 
(1) The burden of proof to establish the estoppel and to establish every 
essential élément of it was upon the défendant ; (2) that it was the duty 
of the jury to détermine exactly what Mr. Chute said at the interview 
of January 23, 1911, and that, if ail he said was that the plaintiff had 
sold the logging rails, that statement would not be sufficient to raise an 
estoppel because it was true that he had sold them ; (3) that, if Mr. 
Chute was silent regarding the claim or interest of the plaintiff in the 
rails, that silence would not sustain a finding of an estoppel ; (4) that 
the jury should take into considération the probability that Mr. Chute 
would make a statement that the plaintiff had no interest in the rails, 
when, as a matter of fact it had not been paid anything for them and 
had the entire interest in them ; (5) that if Mr. Chute handed the con- 
tract to the attorney for Shaw Bros., and he read it, the jury would not 
be justified in finding a verdict for the défendant because that fact 
would prove that whatever Mr. Chute said Shaw Bros, knew from the 
contract that the plaintiff had an interest in the rails and what that in- 
terest was so that they could not thereafter act in reliance upon what 
Mr. Chute said at the same time that he gave them the contract ; and 
(6) that the jury could not find that the plaintiff was estopped until they 
first found that Shaw Bros, paid for the rails in reliance upon the 
statement of Mr. Chute that the plaintiff had no interest or claim upon 
the rails. 

It is too plain for debate that the first, fourth, fifth, and sixth in- 
structions hère challenged were rightand they will not be further con- 
sidered. Shaw Bros, had made a written contract to purchase this 
property of the Purchasing Agency more than two weeks before their 
interview with Mr. Chute, and so far as appears they were then legally 
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bound by that contract to take the property and to pay for it. The plain- 
tiff had no contract relation with them. They were strangers to its con- 
tract with the Purchasmg Agency. Prior to the interview of January 
23, 1911, the plaintiff owed no duty to them to notify them or any other 
parties who had bought or might buy of the Purchasing Agency, of the 
terms of its contract with that agency, or of its claim to or interest in 
the property. The rule of law primarily applicable to the relation of 
Shaw Bros, to the plaintiff was caveat emptor, the duty was on them, 
the purchasers from the vendees, to ascertain at their péril that the 
vendor's claim and interest had passed to the vendees from whom they 
were purchasing. No duty is imposed upon the original owner to in- 
form the purchaser of his vendee that the title to the property which 
it has contracted to sell has not passed to the latter. Therefore the 
silence of a vendor in relation to the terms of his contract for a sale of 
Personal property for cash under ordinary circumstances évidences no 
intention to deceive or mislead the purchaser fj-om the vendee and 
shows no breach of duty or négligence toward him. Now the évidence 
in this case was undisputed that it was only before the interview of 
January 23, 1911, that Mr. Chute was silent regarding the claim and 
interest of the plaintiff. The defendant's witnesses testified that at that 
interview he told Mr. Shaw that the plaintiff sold the property to the 
Purchasing Agency and that the plaintiff had no claim to or interest in 
it, and Mr. Chute testified, on the other hand, that he told Mr. Shaw 
that the plaintiff had sold the property in accordance with its written 
contract with the Purchasing Agency and handed that contract to the 
attorney of the Shaw Bros, who took and examinée it, and no one 
came to testify that Mr. Chute was silent on this subject, for his alleged 
act of handing the contract to the attorney spoke louder and more 
plainly than words. Hence the charge of the court regarding the silence 
of Mr. Chute was applicable, under the évidence in this case, to the 
time prior to the interview of January 23, 1911, only, and his silence 
during that time was clearly insufiicient to sustain an estoppel. 

Counsel say, however, that the plaintiff knew at the time of the in- 
terview that Shaw Bros, had bought or were buying the property of the 
Purchasing Agency and that its statement that it had sold it to them 
when it had in fact merely made a contract to sell it to them for cash, 
furnished a sound basis for the estoppel. Mr. Justice Field, in deliver- 
ing the opinion of the Suprême Court in Henshaw v. Bissell, 18 Wall. 
255, 271 (21 L. Ed. 835) declared that "there must be some intended 
déception in the conduct or déclarations of the party to be estopped, 
or such gross négligence on his part as to amount to constructive f raud" 
to warrant the application of the doctrine of équitable estoppel and 
négligence which does not amount to a breach of duty, does not con- 
stitute constructive fraud, and is not sufficient to raise an estoppel. 
Farmers' & Merchants' Bank v. Farwell, 58 Fed. 633, 636, 639, 7 C. C. 
A. 391, 394, 397 ; New York Life Ins. Co. v. McMaster, 87 Fed. 63, 66, 
30 C. C. A. 532, 535. No one asked Mr. Chute what the terms of the 
sale of the property by the plaintiff to the Purchasing Agency were, 
or whether it was a sale for cash or on time, or whether ail or any 
part of the purchase price had been paid. It is common knowledge that 
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traders and business nien frequently and honestly call property sold 
when they hâve made a contract to sell it, although the purchase price 
has not been paid and the title has not passed to the vendee, and con- 
tracta to sell for cash and contracts to sell on time are often termed 
sales for cash and sales on time before they hâve been perf ormed. And 
after careful délibération upon the question the conclusion of this court 
is that under the record in this case the fact, if it were a fact, that Mr. 
Chute told Mr. Shavv that the plaintiff had sold the property when it 
had only made a contract to sell it for cash evidenced no such intention 
to deceive or culpable négligence toward the Shaw Bros, as would sus- 
tain an estoppel in pais in their favor. The parts of the instruction of 
the court which hâve been assailed were extracted f rom a clear, concise, 
and consistent charge that if the jury found the other essential élé- 
ments of an estoppel, that Mr. Chute stated to Mr. Shaw on January 23, 
1911, as Mr. Shaw and his witnesses testified, that the plaintiff had 
no interest in or clairii 'upon the property, they must find for the défend- 
ant, but that if they failed so to find they must return a verdict for the 
plaintiff. Complaint is made that certain requested instructions were 
not given, but the views already expressed dispose of the questions sug- 
gested by that complaint, and the conclusion is that there was no error 
in the charge of the court or in its refusai to charge. 

Counsel for the défendant bave assigned 78 alleged errors in the trial 
of this case. The controlling questions of law Which were discussed at 
the bar and in the brief bave now been considered and decided, and 
their décision rules many of thèse 78 spécifications of error. It would 
serve no usef ul purpose to review the others seriatim, for they relate to 
minor questions and are either ill-founded in law or are rendered im- 
material or conclusively shown not to bave been prejudicial to the 
défendant by the application of the rules and principles which bave been 
declared. Suffice it to say that none of thèse 78 spécifications of error 
has escaped examination and considération, but the resuit is that there 
was in the opinion of the court no error in the trial of this case which 
the record does not clearly prove could not hâve been prejudicial to the 
défendant, and the judgment below must be afiirmed, 

It is so ordered. 



In re CHUKCHILL. 

CHUECHILL et al. v. BESTUL. 

(Circuit Court of Appeals, Seventli Circuit. October 7, 1913.) 

No. 1,955. 

1. Bankkuptcy (i 396*) — Exemptions— Life Poney— Right of Beneficiart. 
Wliere a llfe insuraiice policy was payable, in case of insured's death, 
to hls wife, or if tïie insuretl was living at the eiid of 20 years he might 
eleet to reçoive certain specifled valuable benefits, iiisured, on becoiuing a 
bankfupt before the eud of such period, was without right or power either 
to deprive liis wif e of the lif e Insurance provisiop then exlsting lu her 

•For other ca-ses see sàme topic & § numiîer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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favor or to obtaln any beneflts thereunder by surrender or by other ar- 
rangements to whlch she did not expressly assent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; Dec. 
Dig. § 396.*] 

2. Bankbuptcy (§ 396*) — Life Policy— Right of Beneficiaby. 

\A'here a life Insurance policy insured a husband for the beneflt of his 
wife, her rlghts as beneflciary are exempt from interférence or control 
by blm, botb under the gênerai law and by St. Wis. 1898, § 2347. 

[p]d. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. § 396.*] 

3. Bankruptcy (§ 143*) — Life Insurance Policy— Rights of Trustée. 

Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. Comp. St. 1901, 
p. 3451), vests in the bankrupt's trustée property wliich prior to flling 
of the pétition the bankrupt by any nieans could bave transferred, or which 
niight bave been levied on arid sold under judicial process against him, 
provided that when any bankrupt shall haye any insurance policy, which 
bas a cash surrender value payable to biiuself, his estate, or Personal 
représentatives, he may, wltbin 30 days after the cash surrender value 
bas been ascertained and stated to the trustée by the eonipany issuing 
the same, pay or secure to the trustée the sum so stated and continue to 
carry the policy. Held, that such section only applied to policies beld 
by the bankrupt which bave a cash surrender value, and hence where a 
policy on the bankrupt's life was payable to his wife on death before the 
end of 20 years,, but had no surrender value when in.sured was adjudged 
a bankrupt prior to the end of such period, the fact that it also provided 
certain valuable optional. beneflts, which the bankrupt might avail himself 
of in case he survived the period, did not confer on the bankrupt's trus- 
tée any rlghts in the policy under such section. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. § 143.*] 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern District of Wisconsin; Ferdinand A. 
Geiger, Judge. 

Bankruptcy proceedings of Charles Churchill. On pétition by the 
bankrupt and his wife to review and revise in matters of law an order 
(198 Fed. 711) adjudging rights in favor of R. J. Bestul, the bankrupt's 
trustée, under an insurance policy on the life of the bankrupt. Order 
reversed, with directions. 

This Is a pétition by the bankrupt and his wife for review and revision of 
an order in bankruptcy of the United States District Court for the Eastern 
District of Wisconsin, adjudicating rights in favor of the trustée under an in- 
surance policy upon the life of the bankrupt. 

The instrument in controversy is written by New York Life Insurance Com- 
pany, bearing date December 20, 1892, and is varlously named therein "insur- 
ance policy," "guaranteed interest bond," and "bond policy." It provides for 
annual premiums of $189.80 to be pald "every year until ten full years' pre- 
mium sball bave been paid," and thereupon the insurance company "promises 
and agrées" on the face of the policy: 

"First. That upon receipt and approval of proofs of the death, during the 
continuance of this bond policy, of Charles Churchill of Waupaca, county of 
Waupaca, state of Wisconsin (hereinafter called the insured), it will pay the 
amount of two thousand dollars, at its office in the city of New York, to Ann 
E., wife of the insured, or, In the event of her prior death, to the insured's 
executors, administrators or assigns. 

"Second. That if this bond policy shall become payable in conséquence of 
such death, occurring before the eighth day of December, nineteen hundred 
and twelve, and if the total amount of annual premiums pald, with interest 

•For other cases see same topic & § number in Dec. à Am. Dlgs, 1907 to date, & Rep'r Indexes 
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«ompounded at the rate of four per cent, per aiinum from the date of eacli 
payment to the date of deatli, shall exceed the face aniount of the bond policy, 
the Company wlll pay the amount of the différence between the face of the 
bond policy and the said aniount so computed, as a mortuary dividend. 

"The henefits, provisions and requirenients, placed by the company on the 
back hereof, are a part of this contract, as fully as if recited over the signa- 
ture hereto afflxed." 

The provisions referred to "on the back" of the policy, in so far as involved 
in the controversy, read as follows : 

"Optional Beneflts. 

"If the insured is living on the 8tli day of Deceinber in the year nineteen 
liundred and twelve, and if this bond policy is then in force, the preiniums 
haviug been paid in full to that date, tlie insured shall be entitled to one of 
the followlng beneflts : 

"1. The eontinuance of this bond policy, which then becomes a paid-up in- 
surance, payable at the death of the insured : Together with an annual ineome 

■during the life of the insured of eighty dollars and cents per annuni 

(being equal to four per cent, of the total amount of annual premiums paid), 
the flrst payment of said ineome to be made to the said insured, if living, on 
the 8th day of December, nineteen hundred and thirteen, and an equal pay- 
ment to be made annually thereafter, provided the said insured shall be living 
when such annual payment becomes due; and, in addition, the conversion of 
the surplus then apportioned by the company to this bond policy into a life 
annuity, payable together vi'ith the ineome above guaranteed. 

"2. The eontinuance of this bond policy, guaranteeing a paid-up insurance 
and an annual ineome as speclfled in beneflt '1,' and the withdrawal in cash 
«f the above-defined surplus. 

"3. The surrender of the bond policy to the company for its cash value, 
which is hereby guaranteed shall not be less than two thousand dollars, and 
wliich shall in addition to that amount include the above-defliied surplus. 

"4. The surrender of this bond policy, and the conversion of its cash value, 
as above deflned, into an annual ineome during the life of the insured, paya- 
ble in like manner as provided in beneflt '1,' it being guaranteed that the an- 
nual amount of such ineome shall not be less than two hundred and forty- 
nine dollars and ten cents. 

"l'rovided, however, that the insured shall notify the company, in writing, 
not less than three months before the first-iiamed date above, which privilège 
is seleeted, and that in default of such notice, beneflt '1' shall be cousidered 
selected. 

"Dlvidends. 

"Xo dividends of surplus shall be allowed or paid upon this bond policy 
prier to the date specifled above, at which it becomes entitled to one of the 
above beneflts. If this bond policy is continued under beneflt '1,' or '2,' it shall 
participate aniuially thereafter in any dividend declared by the company on 
its paid-up policies, and the casli value allowed for any such dividends shall 
be payable together with the ineome i)ayments hereinabove provided for." 

On September 15, 1910, the insured, Charles Churchill, was adjudged a 
baukrupt, on bis voluutary pétition, ail premiums on the above-mentioned 
policy having been paid up in conforniity with its terms. Subsequently the 
bankrupt .ioined with his wife in a pétition thereunder, for exeniiition of the 
above-mentioned policy from any claim asserted by the trustée in bankruptcy 
and to bave established in such petitioners "ail right, title and interest" 
thereln. On hearing tliereof, the référée ruled against the petitioners, in sub- 
stance : That the trustée in bankruptcy was entitled thereto ; that the policy 
had a cash surrender value of $1,800, at the date of the bankruptcy adjudica- 
tion; that unless such amount was paid by the bankrupt to the trustée witliin 
30 days, the policy must be delivered over to the trustée for the beneflt of the 
estate. The order made by the référée accordingly was atlirmed by the Dis- 
trict Court, on certification of the proceedings for revlew. 19S Fed. 711. 

Peter Fisher, of Kenosha, Wis., for petitioners. 
Lloyd D. Smith, of Waupaca, Wis., for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 
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SEAMAN, Circuit Judge (after stating the facts as above). In the 
bankruptcy proceeding below, the bankrupt: and his wife claimed ail 
benefits provided under the life insurance policy in controversy, free 
f rom property rights therein asserted on the part of the trustée in bank- 
ruptcy. Their pétition to that end was denied by the District Court, 
through an adjudication (in efifect) that the estate in bankruptcy was en- 
titled to ail the benefits of such policy, unless the bankrupt paid over to 
the trustée, within 30 days, the sum of $1,860, stated in the order as 
"the cash surrender value of said insurance policy." Review and revi- 
sion of such order is sought by the petitioners, under their original 
pétition before this court, the trustee's answer, and the certified record. 

The issue of law thus presented is whether the provisions of the 
Bankruptcy Act authorize the ruling below that the trustée became en- 
titled to the benefits of the policy in évidence. However difficult of 
solution that inquiry may be, it is not only free from complications of 
fact, but it neither appears nor is asserted that any terms of the policy 
applicable to the issue are uncertain in their meaning. 

The policy was issued to Charles Churchill, as the insured, in 1892. 
It required ail the premiums to be paid during the first ten years en- 
suing, and they were so paid, making the contract one of "paid-up in- 
surance" long prior to September 15, 1910, the date of adjudication of 
the insured as a bankrupt. Its provisions which were operative at the 
last-mentioned date and at ail times up to December 8, 1912, were 
those contained on the face of the policy, whereby his wife, tlien living, 
was made sole beneficiary in the event of death of the insured; and 
while its subséquent terms, made operative only after the expiration 
of twenty years from its date — to be considered later — provide optional 
benefits in favor of the bankrupt, which include surrender of the policy 
"for its cash value" as one of the options, it is both obvions from exam- 
ination of the entire policy and conceded by the parties, that neither 
surrender by the insured nor cash surrender value thereof , at any 
period prior to December 8, 1912, was provided by the contract terms. 
At the stage, therefore, when bankruptcy intervened, the wife was 
made the sole beneficiary, throughout the above-mentioned period, of 
the life insurance secured by the policy. Its subséquent provisions, 
however, confer in substance the following "optional benefits" in favor 
of the insured, if "living on the 8th of December," 1912, namely: • (1) 
Continuance of the policy as "a paid-up insurance, payable at the death 
of the insured," together with an annual income of $80 during his life, 
and further conversion of the surplus apportioned to the policy "into a 
life annuity." (2) Continuance of the policy, "guaranteeing a paid-up 
insurance and an annual income" as above specified, and "withdrawal 
in cash of the above-defined surplus." (3) Surrender of the policy "for 
its cash value," to be not less than $2,000 and in addition thereto "in- 
clude the above-defined surplus." (4) Surrender of the policy and con- 
version of its cash value "into an annual income during the life of the 
insured," payable as described, to be not less than $249. 10. The insured 
is required to give written notice to the company "not, less than three 
months" prior to the above date "which privilège is selected," and in 
default thereof "benefit 1 shall be considered selected." No "dividends 

209 F.— 49 
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of surplus shall be allowed or paid" on the pblicy, firior to the dute "at 
which it becomes entitled to one of the above benefits." If the poHcy is 
continued under benefits 1 or 2, "it shall participate annually thereafter 
in any dividend declared" on paid-up policies, to be paid with the in- 
come payments. 

[ 1 ] Valuable benefits are thus secured in f avor of the bankrupt, con- 
tingent on his surviving the 20-year period ; but we are of opinion 
that the bankrupt was without right or power, when the adjudication 
of bankruptcy occurred, either to deprive his wife of the life insurance 
provision then existing in her f àvor, or to obtain any benefits thereun- 
der, through surrender or other arrangement not expressly authorized 
by the wife. 

[2] In référence to such interest of the wife, the law is well settled 
that her rights as beneficiary of life insurance are exempt from inter- 
férence or control on the part of the insured husband — both under the 
gênerai rule (Central Bank of Washington v. Hume, 128 U. S- 195. 203, 
206, 9 Sup. Ct. 41, 32 h- Ed. 370), and pursuant to the Wisconsin Stat- 
ute (section 2347, Wis. Stat. 1898) applicable thereto. 

[3] Thus the issue is presented whether the above-mentioned pro- 
spective î'optional benefits" in favor of the bankrupt constitute prop- 
erty which passes to the trustée within the meaning of the Bankruptcy 
Act. It arises irrespective of the alleged ^^rror in overruling the peti- 
tioners' contention that ail benefits under the policy were exempt by 
the statutes of Wisconsin (Wis. Stat. 1898, subdiv. 19, § 2982, and sec- 
tion 2347) from claim on the part of creditors — an issue discussed in 
the opinion below and in the arguments of counsel herein, which may 
not be free from difficulty, under the Wisconsin authorities called to at- 
tention, whenever its solution becomes needful. 

The order of the référée, on the hearing before him, appears to treat 
the policy as falling within the proviso of section 70a of the Bank- 
ruptcy Act, as an insurance policy held by the bankrupt "which bas a 
cash surrender value payable to himself , his estate or personal repré- 
sentatives." It undertakes to ascertain and fix such value, at the date 
of adjudication in bankruptcy, to be $1,860, and that the "insurance 
policy belonged to and should be taken possession of by" the trustée 
in bankruptcy, unless the bankrupt paid to him "the cash surrender 
value" thereof thus stated. We uriclerstand, however, from the opin-^ 
ion filed by the District Judge, that this view was disapproved, and that 
the ruling against the petitioners, on the issue uncler considération, 
rested on the proposition that the; policy, having no cash surrender 
value, must nevertheless "be treated as property of the bankrupt pass- 
ing to the trustée," In other words, that the trustée dérives title un- 
der the terms of section 70a immediately preceding the proviso, which 
reads : 

"Property which prlor to the filing of the pétition he could by any nieans 
hâve transferred, or which inight hâve been levied upon and sold under Ju- 
dicial process against him." 

We are impressed with no doubt that the ruling of the référée Was 
erroneous in its application of the above-mentioned proviso to this 
policy. Not only was surrender thereof by the bankrupt unauthorized 
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and no cash surrender value provided by the policy terms, when bank- 
ruptcy intervened, but the letter on the part of the insurance company, 
which appears to hâve been accepted as proof of such authorization 
and surrender value, v*ras plainly without force to that end, if assurned 
to be admissible for any purpose. It merely purports to state the view 
of the "Actuary's Department" that "if the company had allowed a 
cash surrender value for this policy on September 15, 1910, the amount 
of such cash value would hâve been- $1,860," without even an intima- 
tion that any sum was then available to the bankrupt under rule or 
custom of the insurer. Moreover, another letter on the part of the 
company (also in the record) expressly states : 

"ïhe company does not pay a cash surrender or loan value for any of its 
policies except for such pollcles as provide for those values." 

Thus the order must be predicated alone on the further contention 
above mentionad that the policy, having no cash surrender value in 
favor of the bankrupt, passes to the trustée under the gênerai clause 
of the act referred to. 

Is that interprétation tenable, in the light of the récent décisions of 
the Suprême Court, in three cases — Burlingham et al.. Trustées, v. 
Creuse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920; Everett, Trus- 
tée, V. Judson, 228 U. S. 474, 33 Sur. Ct. 568, 57 L. Ed. 927 ; Andrews 
V. Partridge, Trustée, 228 U. S. 479, 33 Sup. Ct. 570, 57 L. Ed. 929— 
handed down April 28, 1913? That sanction app'eared therefor in the 
line of authorities cited in the opinion below — including the pertinent 
opinion of this court, speaking through Judge Jenkins, in Re Welling, 
113 Fed. 189, 191, 51 C. C. A. 151— cannot be doubted; but, if thèse 
interprétations of the act are inconsistent with the above-mentioned dé- 
cisions of the ultimate authority, it is obvions that neither of such. cita- 
tions lends support to the order in the présent case. 

In Butlingham et al., Trustées, v. Crouse, thé ruling of the Circuit 
Court' of Appeals for the Second Circuit (181 Fed. 479, 104 C. C. A. 
227) against the claim of a trustée in bankruptcy that he was ehtitled 
to the benefits of two policies outstanding upon the life of one of the 
bankrupts was affirmed. The policies were writtçn by the Equitable 
Life Assurance Society, April 10, 1902, upon the life of Thomas A. 
Mcintyre, and are thus described in the opinion: 

"They were known as 'guaranteed cash-value, llinited-payment, life policies,' 
each providing that upon the deàth of the insured the company would pay to 
his executors, administrators or assigns the sum of $100,000 in fifty annual 
installments, or the sum of $53,000 in cash, a total of $106,000 for the two 
policies." 

On April 14, 1906, the policies were assigned by the insured to his 
firm, T. A. Mcintyre & Ce, subsequently adjudicated bankrupt, both 
individually and as a copartnership ; and the firm asisigned the policies 
to the insurer on April 24, 1907, "as collatéral security for a loan of 
$15,370." On February 25, 1908, two months prior to the proceedings 
in bankruptcy, the firm assigned the policies to on^ Crouse, subject to 
the prior assignment as security. On April 25, 19J38, the proceedings 
in bankruptcy were jnstituted and the adjudication occurredrMay 21, 
1908; the assignée Crouse having paid meantime the premiums ac^ 
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crued on the polîcies, $6,078.38. The trustées in bankruptcy were 
elected July 24, 1908, and the insured, Mcintyre, died July 29, 1908, 
so that the policies then became payable, and the insurer paid into court 
the proceeds thereof, less the amount of its loan, making the payment 
$90,698.32. It is stated in the opinion that the policies had a cash 
surrender value of $15,370 "when the trustées qualified," which was the 
amount of the above-mentioned loan thereon ; but their suit to recover 
the excess was predicated on the contention that the bankrupt firm was 
vested with a transférable property right in the policies, far in excess 
of the loan, and that the transfer to Grouse constituted an unlawful 
préférence under the terms of the Bankruptcy Act. Conceding that a 
valuable and transférable property interest of the firm was thus as- 
signed, the Circuit Court of Appeals "held that under the circumstances 
the policies did not pass to the trustées as assets," so that the action 
to set aside the transfer to Grouse as a préférence "covild not be main- 
tained." 

We believe the rulings of the Suprême Court upon the issue thus 
presented are décisive of the instant inquiry. The opinion of Mr. 
Justice Day remarks, that "the correctness of this décision dépends pri- 
marily upon the construction of section 70a of the Bankruptcy Act," 
with subdivision 5 as the spécial provision involved for interprétation. 
It refers to the gênerai terms of the subdivision vesting in the trustée 
transférable property, followed by "the proviso with référence to In- 
surance policies which hâve a cash surrender value," and then states : 

"Two constructions hâve been given this section, and the question, as pre- 
sented In this case, has not been the subject of direct détermination in this 
court. The one favors the view that only policies having a cash surrender 
value are Intended to pass to the trustée for the beneflt of creditors. The 
other, conceding that the proviso deals with this class of policies, maintains 
that policies of life insurance which hâve no surrender value pass to the trus- 
tée under the language of section 70a immediately preceding the proviso, which 
reads : 'Property which prlor to the flling of the pétition he could by any 
ineans hâve transferred or which might hâve been levied upon and sold un- 
der judicial process against him.' " 

The cases upholding thèse views respectively are cited, including In 
re Welling, supra. In re Orear, 178 Fed. 632, 102 G. G. A. 78, 30 L. 
R. A. (N. S.) 990, and other authorities for the last-mentioned view, 
and the opinion proceeds : 

"To détermine the congressional intent In this respect requires a brief con- 
sidération of the nature of the rights dealt with. Life insurance may be 
çiven In a contract providing slniply for payment of premiums on a calculated 
basis which accumulâtes no surplus for the holder. Such insurance has no 
surrender value. Policies, whether payable at the end of a term of years or 
at death, may be issued upon a basis of calculation which accumulâtes a net 
réserve in favor of the policy holder and which fornig a conséquent basis for 
the surrender of the policy by the insured with advantage to the company 
upon the payment of a part of this accumulated reserve. This feature of sur- 
render value was discussed by Judge Browu of the Southern district of New 
York, in Ke McKinney [D. C] 15 Fed. 535, 537," quoted thereupon. 

After review of the earlier rulings in Holden v. Stratton, 198 U. S. 
202; 25 Sup. Gt. 656,' 49 h. Ed. 1018, and Hiscock v. Mertens, 205 U. 
S. 202, 27 Sup. Gt. 488, 51 L. Ed. 771, the opinion mentions the fact 
that in the Hiscock Case the surrender value of the policies appeared 
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to be less than $6,000 at the date of bankruptcy, whereas, sliortiy there- 
after "the maturity of one of the policies woukl give it a value of over 
$11,000," but that it was held "that this circumstance made no différ- 
ence in the right of the insured to pay the surrender value and hold 
the policy." Its interprétation of the act, which we believe applicable 
hère, is then stated : 

"True it is tliat life Insurance policies are a species of property and nilglit 
be held to pass under the gênerai ternis of subdivision 5, § 70a ; but a proviso 
dealing witli a class of this property was inserted and must be glven its due 
welght in construing the statute. It is also true that a proviso may some- 
tinies niean simply additional législation, and not be intended to hâve the 
usual and priniary office of a proviso which is to liniit generalities and exclude 
froni the scope of the statute that which would otherwise be within its terms. 

"ïhis proviso deals with explicitness with the subject of life Insurance held 
by the bankrupt which hâs a surrender value. Originally life Insurance poli- 
cies were contracts in considération of annual sums paid as premiums for the 
payment of a fixed sum on the death of the insured. It is true that such con- 
tracts hâve been very much varied in form since, and policies payable in a 
period of years so as to beconie investments and nieans of money saving are 
in comnion use. But inost of thèse policies will be found to hâve either a 
stlpulated surrender value or an established value, the amount of which the 
companies are willing to pay and wiiieh brings the policy within the terms of 
the proviso (Hiscock v. Mertens, supra) and makes its présent value available 
to the bankrupt esta te. While life Insurance is property, it is pecullar prop- 
erty. Législatures of some of the states hâve provided that policies of insur- 
anc-B shall be exempt from liability for debt, and in many states provision is 
made for the protection from such liability of policies in favor of those dé- 
pendent upon the insured. See Holden v. Stratton, supra. 

"Congress undoubtedly had the nature of Insurance contracts in mind in 
passing section 70a with its proviso. Ordinarily the keeping up of Insurance 
of either class would reauire the payment of premiums perhaps for a number 
of years. For this purpose the estate might or might not hâve funds, or the 
payments might be so deferred as to unduly embarrass the settlenient of the 
estate. Congress recognized also that many policies at the time of bankruptcy 
might hâve a very considérable présent value which a bankrupt could realize 
by surrendering his policy to the company. We think it was this latter sum 
that the act intended to secure to creditors by requiring its payment to the 
trustée as a condition of keeping the policy alive. In passing this statute 
Congress intended, while exacting this much, that vi'hen that sum was realized 
to the estate the bankrupt should be permitted to retain the Insurance which, 
becaiise of advancing years or declining health, it might be impossible for him 
to replace. It is the twofold purpose of the Bankruptcy Act to couvert the 
estate of the bankrupt into cash and distribute it among creditors and then 
to give the bankrupt a fresh start with such exemptions and rights as the 
statute left untouched. In the light of this policy the act must be construed. 
We think it was the purpose of Congress to pass to the trustée that sum which 
was available to the bankrupt at the time of bankruptcy as a cash asset, oth- 
erwise to leave the insured the beneflt of his life insurance." 

The opinion above described was attended by two others, involving 
like issues under the act and further exemplifîcation of the construc- 
tion there adopted: (1) In Kverett, Trustée v. Judson, on certiorari 
to the same court, its ruling (192 Fed. 834, 113 C. C. A. 158) in favor 
of the executor of the estate of the insured bankrupt vi^as affirmed. 
Involuntary proceedings in bankruptcy were pending against the in- 
sured and his copartners in business when the insured committed sui- 
cide ; the adjudication of bankruptcy against the firm occurfing, not 
only affer the appearance of the insured, therein, but five days subsé- 
quent to his death. He owned three life insurance' policies aggregat- 
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ing $16,000, made payable to his estate, having cash surrender values 
respectively, subject to loans thereon which left a small excess over 
such value, aggregating $68.80, vvhen the pétition in bankruptcy was 
filed. After the death of the insured the insurance companies paid to 
the trustée (under agreement) $8,675.14 upon the policies, and the issue 
arose over claim of the trustée to the entire proceeds and claim of title 
thereto by the executor of the deceased, less the above-mentioned resi- 
due of cash surrender value. The opinion thereupon, referring to the 
Burlingham Case, states that "the principles therein laid down are con- 
trolling," but that the instant case has a "feature not directly involved" 
in that case, as the death of the insured (by suicide) occurred prior to 
the adjudication of bankruptcy. Its interprétation, in that view, of the 
varions provisions of the act as fixing the line of cleavage, so that "the 
property, which vests in the trustée at the time of adjudication is that 
which the bankruptowned at the time of the filing of the pétition," 
and ruling thereupon for affirmance of the order in favor of the exec- 
utor's claim, leave no room, as \ve believe, for support of the order in 
favor of the trustée in the case at bar. (2) The other case of Andrews, 
Executor, v. Partridge, Trustée, reached the Suprême Court, through 
writ of certiorari to the Circuit Court of Appeals for the Third Circuit. 
It involved, in substance, like issue with that presented in the Burling- 
ham Case, but the ruling of the Circuit Court of Appeals awarded the 
net proceeds of the insurance policies in controversy to the trustée in 
bankruptcy. 191 Fed. 325, 112 C. C. A. 69, 41 L. R. A. (N. S.) 123. 
This judgment was reversed as inconsistent with "the principles laid 
down" in each of the foregoing cases. 

We are of opinion, therefore, that the order in the case at bar is in- 
consistent with the doctrine thus settled by the Suprême Court, and 
that the petitioncrs are entitled to the benefits of the policy in con- 
troversy. The contention that the policy is not one of life insurance, 
within the meaning and effect of the proviso as above construed, be- 
cause of the several options open to the insured after the expiration of 
twenty years, we believe to be untenable. Not only were the operative 
terms, at the date of bankruptcy, purely life insurance for the bëhefit 
of the wife, but we understand the policy, as an entirety, to be well 
recognized — both generally and in the above quotations f rom the Bur- 
lingham Case — as within the class of property embraced in the benefits 
of the proviso. Policies providing like optional benefits were directly 
involved in Holden v. Stratton, ante, and Hiscock v. Mertens (cited 
with approval in the Burlingham Case), and in èach the application of 
the proviso to such policies was expressly upheld. See In re Welling, 
wherein like form of policy was involved. In référence to the several 
Wisconsin authorities, cited for and against this contention on behalf 
of the trustée, it is sufficient tO' remark that their définitions of life in- 
surance policies relate alone to exemptions thereof provided by the 
State statute, so that their import can bave no bearing upon the présent 
inquiry, although of undoubted importance whenever an issue arises 
of exemption within such statutes. 

In conformity with the foregoing view of the interprétation thus 
adopted by the ultimate authority, the order of the District Court is 
reversed, with direction to grant the relief sought by the petitioners. 
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In re HARTZEI.L. 

CENTURY SAVINGS BANK v. ROBT. MOODY & SON et al. 

(Circuit Court of Appeals, Eightli Circuit. Deceniber 11, 1913.) 

No. 3,793. 

1. Bankeuptcy (§ 455*)— Administration of Estate — Demand Against Es- 

tate^Presentation fok Allowance, 

Présentation for allowance of a demand against a bankrupt's estate is a 
step in banliruptcy proceediugs as to wliicli an appeal is especially pro- 
vided by Bankr. Act July 1, 1898, c. 541, § 25, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432), and, if both a demand and a lien securing it be pre- 
seuted at the same time, the proceduie for tlie former dominâtes, the lien 
being regarded as a mère incident, but the creditor may assert tils lien 
ulone so as to create a controversy appealable under section 24a. 

[I<jd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. i 455.* 

Appeal and review in bankruptcv cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy (§ 440*)— Sale of Real Pkopebty — Mobtgages — IIarshaling 

AssETS — Appeal — "Controversy Arising ix Bankeuptcy Proceeding." 
Where a proceeding for the sale of mortgaged real property belonging 
to a bankrupt and to détermine the priority of the respective liens re- 
solved itself ultimately into a controversy between the lienholders, the 
property not selling for enough to pay the liens, and the trial court pro- 
ceeded as in a plenary, indei)endent controversy and rendered a decree, 
it was properly regarded as a controversy arising in bankruptcy pro- 
ceediugs and reviewable by appeal and not by pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
§ 440.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

In the matter of bankruptcy proceedings of Oscar M. Hartzell. An 
order entered on issues joined between the Century Savings Bank, 
Robt. Moody & Son, and R. A. Crawford, administrator of the estate 
of Emma G. Johnson, deceased, having been reversed on the appeal of 
the bank (204 Fed. 963), and a decree having been vacated, a motion 
was made to dismiss the appeal, on the ground that the remedy was by 
pétition to revise. Denied. 

Horatio F. Dale and W. G. Harvison, both of Des Moines, lowa, 
for appellant. 

S. F. Prouty, of Des Moines, lowa, N. P. Willis, ûf Canadian, Tex., 
and Geo. F. Haid, of St. Louis, Mo., for appellee Robt. Moody & Son. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

HOOK, Circuit Judge. This is a motion to dismiss the appeal of 
the Century Savings Bank from a decree of a District Court as a court 
of bankruptcy upon the ground, that the exclusive remedy was by péti- 
tion to revise. The appeal had been argueçi, submitted, and decided 
without suggestion by any one that appellant should hâve come hère 

•For other cases see same topic & | numbbr in Dec. fi Am. Digs. 1907 to date, & Rtîp'r Indexes 
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by a différent route. After our opinion had been handed down (Cen- 
tury Savings Bank v. Robt. Moody & Son, 204 Fed. 963, 123 C. C. 
A. 285), and a decree had been entered in favor of appellant reversing 
the decree of the District Court, the appellees requested us to set the 
decree aside and make findings of fact and conclusions of law accord- 
ing to General Order in Bankruptcy No. 36, subd. 3 (89 Fed. xiv, 32 
C. C. A. xxxvi), to enable them to take the case to the Suprême Court. 
The gênerai order provides that the findings and conclusions be made 
at or bef ore the entering of the decree. It is our practice not to antici- 
pate a further appeal, but to await request for findings and conclu- 
sions ; and, if the decree has then been entered, to vacate it so that the 
order may be observed. Therefore, when appellees made their request 
the decree was vacated, but, that being donc, they for the first time 
challenged the particular method by which this court had acquired 
cognizance and made the motion to dismiss. 

Passing the matter of practice disclosed by the foregoing, the ques- 
tion presented dépends upon the character of the proceeding below 
from which the appeal was taken. By section 2, p. 7, of the Bankruptcy 
Act, courts of bankruptcy hâve jurisdiction to "cause the estâtes of 
bankrupts to be collected, reduced to money and distributed, and dé- 
termine controversies in relation thereto." Section 24a gives Circuit 
Courts of Appeals jurisdiction by appeal of "controversies arising in 
bankruptcy proceedings." By 24b they hâve jurisdiction in equity to 
superintend and revise in matter of law proceedings in bankruptcy. 
Section 25a, which also relates to proceedings in bankruptcy or bank- 
ruptcy proceedings proper as distinguished from controversies, pro- 
vides for appeals to the Circuit Court of Appeals in three classes of 
cases, the third being "a judgment allowing or rejecting a debt or claim 
of five hundred dollars or over" ; but this case is not of that character. 

[ 1 ] The f ollowing conclusions may be drawn from the décisions of 
the Suprême Court: The présentation for allowance of a demand 
against a bankrupt's estate is a step in bankruptcy proceedings as to 
which appeal is specially provided by section 25. If both a demand 
and a lien to secure it be presented at the same time, the procédure 
for the former dominâtes, the lien goes along as an incident, and the 
double présentation is also regarded as a step in the bankruptcy pro- 
ceeding. To this effect are Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008, and In re Loving, 224 U. S. 
183, 32 Sup. Ct. 446, 56 L. Ed. 725. Of Hutchinson v. Otis, 190 U. S. 
552, 23 Sup. Ct. 778, 47 E. Ed. 1179, sometimes carelessly cited, the 
court said in Coder v. Arts: 

"The coiitest in the Otis Case, as in this, was over the claim presented, and, 
incidentally, to estalilisli a lien upon the bankrupt's estate." 

In none of the cases, however, has it been held that there cannot be 
an independent assertion of the lien alone so as to create a controversy 
appealable under section 24a. Knapp v. Milwaukee Trust Co., 216 
U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610, and Houghton v. Burden, 
228 U.S. 161, 33 Sup. Ct. 491, 57 L. Ed. 780, are examples of con- 
troversies over liens. In the former, the trustée first petitioned for 
the sale of the bankrupt's property. A mortgagee then intervened 
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"and asked to hâve the lien of the mortgage established as the first lien 
on the property and satisfied out of the proceeds of the sale. The 
property was sold, and the question is as to the lien of thèse mortgages 
upon the fund." It was held this made an appealable controversy, not 
a bankruptcy proceeding. Houghton v. Burden, as explained by the 
report in thé Court of Appeals, In re Canfield, 113 C. C. A. 562, 193 
Fed. 934, also involved an independent assertion of a security or lien 
giving rise to a controversy appealable under section 24a. Coder v. 
Arts and In re Loving, on the one hand, and Knapp v. Milwaukee 
Trust Co. and Houghton v. Burden, on the other, are in entire har- 
mony. Other instances of appeals in controversies over liens are Hur- 
ley V. Railway, 213 U. S- 126, 29 Sup. Ct. 466, 53 L. Ed. 729, Id., 82 
C. C. A. 453, 153 Fed. 503, and Merchants' Nat. Bank v. Sexton, 228 
U. S. 634, 33 Sup. Ct. 725, 57 L. Ed. 998, sub nom. In re Kessler, 108 
C. C. A. 239, 186 Fed. 127, without discussion, however, of the par- 
ticular appellate remedy. The latter case went to the Court of Ap- 
peals by both appeal and pétition to revise, and it does not appear 
which was entertained, but as section 25 did not apply, and as there 
was a further appeal to the Suprême Court, jurisdiction depended 
upon 24a, not 24b. Had it been a pétition to revise under 24b, see 
Holden V. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116. 
Whether there is a controversy for appeal or a mère bankruptcy pro- 
ceeding for pétition to revise does not necessarily dépend upon who 
first brought it about. For example, in the Knapp Case, which was 
held to be a controversy, the trustée petitioned that the property be 
sold and then the mortgagee appeared for the assertion of his lien. 

[2] Is this case a controversy arising in a bankruptcy proceeding 
within 24a, or is it a bankruptcy proceeding under 24b? If the for- 
mer, appeal is the remedy; if the latter, pétition to revise. In our 
former opinion only those facts were recited which were necessary to 
présent the question decided. It is now necessary to go further to 
détermine the character of the proceeding in the District Court. One 
Hartzell had been adjudged bankrupt. In his estate were 960 acres 
of land heavily incumbered with mortgage, judgment, attachment, and 
tax liens. His homestead was included in this land and was claimed 
as such in his schedule, but the exemption was afterwards waived by 
him and his wife. The trustées in bankruptcy filed a pétition that the 
land be sold free of ail incumbrances, that the liens be marshaled and 
transferred to the proceeds, that a prior sale under a foreclosure of 
a mechanics' lien and also an attachment be declared null and void, 
and "that thèse trustées hâve ail other relief as may be necessary and 
proper in the premises." The uppellant, the Century Savings Bank, had 
a valid mortgage upon ail of the land including the homestead. Moody 
& Son, the appellees, had a mortgage upon ail of the land including the 
homestead ; but as to the latter the wife of the bankrupt had not 
joined. The appellant bank filed what it termed an answer, in which 
it asked relief against not only the trustées but also the appellees. It 
set out in this pleading the va>'ious incumbrances and liens in détail, 
admitted some as superior to Hs mortgage, claimed that others were 
inferior, denied that the appellees had any mortgage or interest in any 
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of the real estate, and alleged that theîr pretended mortgage on the 
homestead was null and void under the state statute because the bank- 
rupt's wife had not joined. The appellant also denied the right of the 
trustées to the homestead and the jurisdiction of the court over it ex- 
cept to détermine the boundaries and set it off to the bankrupt with 
leave to the creditors to prosecute their liens against it in the state 
courts; but said it did not object to the sale of the property provided 
its mortgage rights were protected and extended to the proceeds. It 
averred that it had filed its claim as a creditqr of the bankrupt. The 
prayer was that, if thé property was sold free from the liens, the pro- 
ceeds be distributed in the order definitely specified by the appellant, 
thosè of the homestead to be kept separate, and that if there then re- 
mained a balance due appellant it should in respect thereof be allowed 
to participate with other creditors in the gênerai assets and "for ail 
such other and further relief as to equity may pertain. ■' The. pleading 
of the appellant, though styled an answer, was in substance an inter- 
vening pétition claiming affirmative relief in respect of its lien against 
both the trustées and the appellees. The claim against the trustées, if 
it had any merit, which is doubtful, became immaterial, as will pres- 
ently be seen, and the real controversy was between appellant and ap- 
pellees over the validity of appellees' mortgage and the priority of 
their respective liens. It is important to note that appellant was not 
asserting its mortgage lien as an incident to the présentation for al- 
lowance of its claim against the gênerai estate, as was the case in 
Coder v. Arts and In re Loving. So far as could be in the nature of 
things, there was a separate, independent assertion of its mortgage. 
The District Court ordered the sale of the lands and that the liens be 
transferred to the proceeds. The;sale was made for a sum insufiicient 
to pay the mortgages, ail of which were prior to and unaffected by the 
bankruptcy proceedings. In other words, it became manifest nothing 
would be left for the gênerai estate, 'and it could be of no interest to 
the trustées or the gênerai estate whether a deficiency of claim after 
the application of the proceeds of the mortgaged realty should be that 
of appellant or that of the appellees ; so there was then disclosed a con- 
troversy in which the trustées had no real interest but which was be- 
tween individual lienholders. The District Court then proceeded to 
try the issues between the appellant and the appellees. The appellant 
filed exceptions to the proposed findings of fact, conclusions of law, 
and decree of the District Covirt ; the exceptions were overruled ; and 
a decree was entered in favor of the appellees upon the matterin dif- 
férence between them and the appellant. The nature of this decree 
appears : from, our former opinion. 

,The case has the substai:itial aspects of an. independent controversy. 
There ;is a distinct alignmentpf parties, and pleadings unconnected 
with ,the ordinary assertion for allowance of a demand against the 
estate.; ! The marshaling of liens is a substantive head .qf équitable 
jurisdiction. Appellant's pleading was in substance and form an in- 
tervention in equity. The trial court proceeded as in a plenary, in- 
dependent controversy and called its conclusion a decree. To be sure, 
the property belonged to the bankrupt and w.-is in the control of the trus- 
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tees, but section 2, p. 7, and section 24a contemplate controversies over 
property so owned and situated. A controversy under 24a niay be as 
to 'tltle (Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 
690, 48 L. Ed. 986), or as to lien (Knapp v. Milwaukee Trust Co, 
supra) ; but if the latter it should arise independently of the ordinary 
présentation for allowance of the claim it secures (Coder v. Arts, su- 
pra). This was a controversy under 24a, and appeal, not pétition to 
revise, was the proper remedy. 

The motion to dismiss is denied. The request for findings of fact 
and conclusions of law is also denied. General order 36 does not ap- 
ply. Knapp v. Milwaukee Trust Co., supra. The order setting aside 
the decree is vacated. 

SMITH, Circuit Judge. I concur in the foregoing opinion, but in 
doing so attach weight to the fact that this was a controversy as to 
the proceeds of the homestead and so far as the matters hère are con- 
cerned involved nothing else. The homestead was exempt under the 
laws of lowa. Section 2972, Code of 1897. Under the circumstances, 
the title to it did not pass to the trustée. Lockwood v. Exchange Bank, 
190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061 ; Ingram v. Wilson, 
125 Fed. 913, 60 C. C. A. 618; In re Nye, 133 Fed. 33, 66 C. C. A. 
139; In re O'Rear, 189 Fed. 888, 111 C. C. A. 150; Gregory v. Bris- 
tol, 191 Fed. 31, 111 C. C. A. 89; Fluntington v. Baskerville, 192 Fed. 
813, 113 C. C. A. 137. 

The only jurisdiction the court had in the bankruptcy proceeding 
proper was to set apart the exemptions. True, the homestead was 
mortgaged with other property which was subject to the bankruptcy 
proceeding, but the entire property was mortgaged for more than it 
was worth. The gênerai creditors had no claims against the home- 
stead, and the District Court as a court of bankruptcy had no jurisdic- 
tion to take the homestead into its possession because the gênerai cred- 
itors had and could bave no claims against it. The court of bank- 
ruptcy as such therefore had nothing whatever to do with the home- 
stead except to assign or set it ofï. If the homestead or its proceeds 
ever further came within the jurisdiction of the District Court, it was 
not in the bankruptcy case proper, but in a controversy which arose 
therein. 

The opinion of Judge HOOK is exhaustive and is, I think, correct, 
but I prefer to put my concurrence chiefly upon the grounds just 
stated. 



BEER et al. v. MOFFATT, Internai Revenue Collector. 

(Circuit Court of Appeals, Third Circuit. December 19, 1913.) 

No. 1687. 

INTERNAL Revekue (§ 8*) — Legacy Tax— Refundmbnt— Statutes— Vesting 
OF Legacy. 

Testator bequeathed the residue of his estate, one-half to his widow antj 
her heirs absolutely, in lieu of dower, and one-half to his executors, to 
divide into as many shares as testator had ehildren surviving, and one 
share for the issue eollectively of each child who ujight hâve dled leaving 

•For other cases sèe same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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issue, tlic Rliares to be set apart, invested, and appllod to the nse of tïie 
cJilldreii and tlie issue oJ! deceased cliildren according to specitied provi- 
slous ; tliat tlie ineome of one sliare to eacli son sliould be paid to hiui 
until he reaclied 21, wlieu lie was to be paid S20,000 out of the in-iiuipal 
of his sliai'e, and that tlie iiicouie of tlie residue should be paid to Iiiiu 
until lie reaclied 25, wheii lie was to liave the same absolutely ; tliat in 
case a son sliould die before reacliing 25 and leave issue, liis sliare sliould 
go to the issue equally, and if he died leaving no issue, then to liis sur- 
viving brothers and sisters and the issue of deceased brothers and slsterrf 
per stirpes; and tliat as to tlie sliares set apart for testator's daugliters 
he directed payment of the incouie of one sliare to eacli daughter until 
her marriage, then bequeathed of sucli share to lier $35,000, the ineome of 
the residue to be paid to the daughter for life, and on her deatli to her is- 
sue, if any, otherwise to lier surviving brothers and sisters and their issue. 
One of testator's sons died in liis lifetime, and lie liimself died July IcS. 
. 1901, at whlcli time ail tlie otlier sons were older than 25, and ail the 
daughters were older than 21. lleld that, notwithstaiiding uuder the statc 
statutes of New Jersey the executors were not bound to pay tlie legacies 
until more than a .year after testator's death, sucli fact did not aft'ect 
tlie quality of the estâtes bequeathed, wliicli vested absolutely in testa- 
tor's children at the date of his death prior to the repeal of War Revenue 
Act June 13, 1898. c. 448, § 29. 30 Stat. 4G4 (U. S. Coinp. St. 1901, p. 2307), 
by Act April 12, 1902, e. 500, § 7, 32 Stat. 9ti (U. S. Conip. St. Supp. 1911, 
p. 980), and Act .Tune 27, 1902, c. IKiO, § 1, 32 Stat. 40ti (U. S. Coinp, St. 
Supp. 1911, p. 983), and hence, such legacies were taxable under such act. 
[lîd. Note.^For other cases, see Internai lievenue, Cent. iJig. §§ 11, 
12 ; Dec. Dig. § S.* 

Internai revenue tax on legacies, inheritances, and trausfers, see note 
. to Ward v. Sage, 108 C. 0. A. 417.] 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph Cross, Judge. 

Action by WaUer E. Béer and another, as executors of Julius Béer, 
deceased, against Isaac Moiïatt, Collecter of Internai Revenue, to re- 
cover certain iegacy taxes paid under War Revenue Act June 13, 1898, 
c. 448, §§ 29, 30, 30 Stat. 464, 465 (U. S. Comp. St. 1901, pp. 2307, 
2308). From a judgnient in favor of défendant (192 Fed. 984), plain- 
tiffs bring error. Aflirmed. 

John M. Enright, of Jersey City, N. J. (McDermott & Enrlght, of 
Jersey City, N. J., of counsel), for plaintifts in error. 

J. Warren Davis, U. S. Atty., of Camden, N. J., and Walter H. Ba- 
con, Asst. U. S- Atty., of Bridgeton, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On March 7, 1904, the execu- 
tors of Julius Béer paid to the United States $14,230.38, the amount of 
tax assessed by the Collecter of Internai Revenue upon certain legacies 
given by the decedent"s will. The executors made the proper claim 
for repayment, and brought the présent suit after the claim was re- 
jected. The parties agreed upon the facts, waived a jury, and tried the 
case before the late Judge Cross, who entered judgnient in favor of 
the collector. Béer et al. v. Moiïatt (D. C.) 192 Fed. 984. The tax was 
assessed under sections 29 and 30 of the War Revenue Act of 1898, 

•For other cases see same topio & § numbek In Dec. & Ain. Diga, 1S07 to (3ate, & Rep'r Indexes 
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and the question for décision is, Did the legacies vest before July 1, 
1902? If the answer is in the afiSrmative, they were properly taxed; 
if in the négative, the judgment is wrong. 

The relevant f acts are as foUows : JuUus Béer, a résident of New- 
Jersey, died on July 18, 1901. He and two of his sons (who afterwards 
became the executors of the vf'ûl) composed the firm of Weil & Co. His 
interest in the personal property of the firm— consisting of tobacco in 
bonded and free warehouses, of stocks and bonds, accounts, bills receiv- 
able, and moneys in bank— was the sole source of the legacies in ques- 
tion. He ovi^ned and disposed of some other property, real and per- 
sonal, but thèse facts haye no bearing upon the présent. controYersy. 
■Clause 8 of the will provides as follows : 

"8. I authorize and direct my executors, wlth tbe consent of my wife, to 
continue the business that mày be caiTited on by me at the time of ■ my death, 
to such a perlod and in such a manner as a majority of my executors, that 
may quàlify, may direct, and sûbject to the provisions of tliis article. 

"And in the event of my business belng thus carrled on by my executors 
they may, at their discrétion, defer the division of my estate as dlrected by 
article fifth hereof, utitil fifteen years after my death, provided, however, that 
my veife and toy youngest chlld livlng at my death shall survive until Such 
date, but such division shall not be deferrèd beyond the life of the Sùrvivor 
«f my wife and said youngest chlld. 

"And In the meantlme, whlle the business Is to be carried on, I direct that 
the Income thereof to the extent of thirty-eight thousand dollars a year, shall 
be paid to my wife at such time and in Such proportions as she shall direct 
for her use and for the éducation and support, of our chlldren, and if In any 
year the income of sald business shall be less than thirty-eight thousand dol- 
lars, then, m the discrétion of my executors, they may apply to the use of my 
vplf e so much of the capital invested In said business as shall , with the Income 
■during said year, equal the sum of thirty-eight thousand dollars." 

The exediitors contend, first, that this clause of the will made the 
legacies contingent, because to continue the business would necessarily 
defer the time for paying the legacies, and moreover (since the legacies 
were to be paid f rom the residue of the estate), because while the busi- 
ness was going on the amount of the residue could not possibly be 
ascertained. The argument has some other aspects, but none of them 
needs much considération, because as a whole the argument cannot be 
given such weight as it might possess if it were supported by the nec- 
essary facts. Except the following passage from the schedule of the 
decedent's firm property, there is nothing before us to show what the 
executors actually did under the foregoing clause. The schedule was 
made by the collector in March, 1904, and recites, that : 

"The business was eontlnued by the survivors until January 1, 1902, when 
a balance sheet was struck, and the interest of the deceased was ascertained 
in the sum of $2,411,526.53. The real estate was included in this amount, and 
was valued on the books at the sum of $123,113.77, so that the total standing 
to the crédit of the deceased exclusive of real estate was the sum of $2,288,- 
412.76." 

Under this schedule and the assessment made thereon the tax was 
•calculated and collected with no other objection than the insistence that 
there was no liability at ail; and we must assume, therefore, that the 
firm business was not continued beyond January 1, 1902. Accordingly, 
cven if clause 8 did defer the vesting of the legacies until the business 
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shqùld be closed — we express no opinion on this subject — the date of 
vesting was in fact postponed for less than six months, namely, from 
July 18, 1901, until the first day of the following year. Obviously 
this postpohement is too short to benefit the executors; any legacy 
that vested before July 1, 1902, was liable to the tax; and we there- 
fore turn at once to the remaining question, Did clause 5 of the will 
vest the legacies at the testator's death ? The clause is as follows : 

"5. Ail the rest, residue and reniainder of my estate, real and personal, I 
give, devise and bequeath as follows : One-hulf thereof to my beloved vvife, 
Sophia, and to her heirs and assigns absolutely, this provision beiug in lieu of 
dower in my estate ; one-half thereof to my executors, their survivors and suc- 
cessors, In trust, to divide the same into as many shares as shall make one 
share for each chlld me surviviii!?, and one share for the issue collectively of 
any child who may hâve died before me leaving issue, which said shares are 
to be set apart, invested, and applled to the use of my said children and the 
issue of deeeased children as follows : 

"As to the shares set apart for my sons, I direct niy executors to invest the 
same at their discrétion and pay the income of one share to each son until 
he reaches the âge of twenty-one years, whereupon, twenty thousand dollars 
out of the principal of said share is to , be paid to him and of the residue 
thereof, the income is to be paid to such son until he reaches the âge of twen- 
ty-flve years, whereupon I bequeath and devise the entire residue of such share 
to him absolutely. Provided, however, that as to the share set apart for my 
son, Henry, I direct that the income of his share is to be paid to him until 
he attalns the âge of twenty-eight years, when I bequeath and devise the resi- 
due of the principal of his share to him absolutely. Should any son die be- 
fore reaching the âge of twenty-five years and leaving issue, or should my son 
Henry die before attaining the âge of twenty-eight years, and leaving issue, 
the share of the son so dying, or so much thereof as shall not hâve been ad- 
vauced pursuant to the provisions hereof, is to go to his issue equally, to 
whom I bequeath and devise the same. Should any son (other than my son 
Henry) die before attaining the âge of twenty-five years, or should my son 
Henry die before attaining the âge of twenty-eight years, and leaving no is- 
sue, his share or so much thereof as shall not hâve beeii advaneed as afore- 
said, is to go to the survivlng brothers and sisters, and the issue of deeeased 
brotliers and sisters, equally per stirpes, to whom I devise and bequeath the 
same. 

"As to the shares set apart for my daughters, I direct my executors to in- 
vest the same at their discrétion, and to pay the income of one share to each 
daughter until her marriage, and I becpieath of the principal of such share 
thirty-flve thousand dollars to such daughter, upon hér marriage, and of the 
residue of such principal the income is to be paid to such daughter for life, 
and iipon her death leaving issue, I bequeath the residue of such principal to 
her Issue, to be dlvided equally, share and share alike. Should any one of 
my said daughters die without leaving issue, then the share set apart for her 
beuelit, I bequeath and devise to her snrviving brothers and sisters and to the 
issue of such as may bave died, equally per stirpes. 

"Should any chlld of mine die before me and leaving lawful issue, such is- 
sue are to take collectively the share in my estate that would hâve been given 
to their parent,, had he or she heen living at the time of my death. 

"In the event that any of my daughters lias marrled in my lifetime, then 
I direct that from her share of my estate, there be doducted the amouut that 
my books will show has tieen advanced to her at the time of her marriage, 
and of the residue of the principal of her share, she is to recelve the income 
thereof for Jife, and upon her death leaving issue, the residue of such princi- 
pal is to be paid to the issue equally." 

Appàrently Henry died in the testator's lifetime; ail the other sons 
were older than 25 years in July, 1901,: and ail the daughters were 
older than 21 years; two of tbem having already married at their 
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father's death, and the third marrying a few months thereafter. The 
collector appraised and assessed the interest of each son as absolute 
and vested, and the interest of each daughter as a vested hfe estate. 
Judge Cross assumed that the interests of the sons were absolute and 
vested, and discussed clause 5 merely in its effect upon the life es- 
tâtes of the daughters. We see no need to distinguish; it is not 
denied that the sons were given absolute estâtes ; the only question 
is, When did such estâtes, as well as the daughters' life estâtes, vest 
in possession or enjoyment under the proper construction of clause 
5? If ail the legacies vested in. July, 1901* the Acts of April 12, 
1902, and of June 27, 1902, did not relieve them f rom liability to the 
tax. As is well kriown, thèse statutes repéaled section 29 of the War 
Revenue Act, iixing July 1,' 1902, as the date when thè repeal should 
take effect, and providing also for the refund of tax upon "contin- 
gent bénéficiai interests which shall not bave become vested prier to 
July.,1, 1902." There is no dispute concerning the effect of the: Acts 
of 1902. In the br^ief of counsel for the executors (page 11) it is 
conceded "that if the legacies were vested in possession or enjoyment 
prior to July l, 1902, then the tax was legally paid, and cannot be 
recovered back, either under the refunding act or under the gênerai 
practice permitting the recovery of a tax paid Under compulsion or 
duress"— the position of counsel being that "thé establishment of our 
contention that the tax was illegally assessed prior to the.vesting of 
the legacy in possession or enjoyment necessarily brings us within 
the refunding act giving the right to recover." 

The question there fore may be stated in thèse words : Under clause 
S, were thèse legacies vested in possession or éajqyment before July 
1, 1902? If it -were not for the statutes of New Jersey concerning 
the administration of decedents' estâtes, an afî&rmative answer would 
be given without hésitation. We need not repeat what has already 
been said in several cases where the questions now involved bave been 
elaborately discussed; it, would merely bufden the 'reports if we said 
again what has been sufficiently said in opinions of the highest au- 
thority. . Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 331, 49 
L. Ed. 563; Herz v. Woodman, 218 U. S. 205, 30 Sup. Gt. 621, 54 
L. Ed. 1001,; U. S. y. Fidelity Trust Co.,-;2?2 U. S. 158,> 32 .Sup. 
Ct. 59, 56 L.; Ed. 137. :See, alsç, the follo\virig .décisions ïn thq, Sec- 
ond a;nd Ninth Circuits:, Title, etc., Co. v. XVard, 184'>ed'.i:447, 107 
C. C. A. 41; Ward:v. Sage, 185 Fed. 7, 108 C. C. A. 413;..Muenter 
v. Trust Gd., 185 Fed. 480, 115 C. C. A. 390. Our mvn case of 
Herold V. Shanley (C.' C. A. 3d Cire.) 146 Ped. 20,'?6 C.'C. A_, 478, 
is not at ail in conflict with thèse décisions, and wé dô iiof think it 
needs explanation, ;, ^ , 

. Turning then to the New. Jersey statutes., (,w)iic.h:we shall. not refer 
to in détail), we fihd nothing in their provisions that requires'us to 
answer the questibn differehtly. The fact that exectitorsin' that state 
are ôrdinârily not obliged to^pay legacies until after a yea.r from. the 
testator's death has no eflfect ypon thequality of the. estatç given to a 
legatee by the will. This period of delay is grantedifor .purposeS of 
adrainistration, and does not'transfôrm an. estate that vvoïildôtherwïse 
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be vested into an estate that is contingent: Baldvvîn v. Eidman (D. 
C. N. Y.) 202 Fed; 968. The New Jersey décisions concerning in- 
terest on legacies do not modify the statement just made. Welsh 
V. Brown, 43 N. J. Law, 37; Marsh v. Tavlor, 43 N. J. Eq. 1, 10 
Atl. 486; Davison v. Rake, 45 N. J. Eq. 767, iS Atl. 752. 
The judgment is afSrmed. 



In re LOUISELL LTOIBER CO. 

ARMOUB & CO. V. MILLER et al. 

(Circuit Court of Appeals, Fifth Circuit December 26, 1913.) 

No. 2,523. 

.1. Bankbuptct (§ 81*) — Pétition — Requisites. 

A bankruptcy pétition, which contaiiied no statement that the alleged 
bankrupt liad committed one of the statutory acts of bankruptcy, was 
fatally defective. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

2. Bankbuptoy (§ 81*) — Pétition— Acts of Bankkuptcy. 

A bankruptcy pétition, alleglng that the bankrupt had transferred, 
while insolvent, a portion of its property to one or more of its credltors 
with Intent to prefer them over others, was fatally détective for failure 
to aver that the transfer was made within four months before the filing 
of the pétition, as provided by Bankr. Act July 1, 1898, c. 541, § 3b, 30 
Stat. 546 (U. S. Comp. St. 1901, p. 3422). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

3. BAîfKBUPTCT (§ 200*) — Adjudication— Dissolution of Liens. 

Adjudication In bankruptcy dissolves liens obtained by proceedings at 
law or In equity only in case they are obtained under certain circuni- 
stances, and within four months of the filing of the bankruptcy pétition, 
as provided by Bankr. Act July 1, 1898, c. 541, § 67c, 30 Stat. 564 (U. S. 
Comp. St 1901, p. 3449), which limitation protects and préserves liens so 
obtained more than four months prier to the filing of such pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 289, 296-300, 
306-316 ; Dec. Dig. § 200.*] 

4. Bankbuptct (| 84*) — Pétition— Amendment. 

A bankruptcy pétition is amendable as pleadings in other actions, It 
the amendment is properly allowed, and only goes to the greater elucida- 
tion of charges already made, and does not set up new matter, when the 
amended pleading wlll be regarded as a continuation of the original and 
will relate back so as to take effect as of the date the original was filed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 126-129; 
Dec. Dig. § 84.*] 

5. Bankruptcy (§ 84*) — Pétition— Amendment— Liens. 

Where an original bankruptcy pétition filed within four months after 
the obtaining of an attachment against certain of the bankrupt's prop- 
erty was fatally defective, in that it charged no spécifie act of bankruptcy 
to hâve been committed by aecused, an amendment filed after the four 
months' period had elapsed could not be held effective by relation as of 
the date of the filing of the original, to vacate the attachment lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. § 84.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition to Superintend and Revise Order, and Appeal from, the 
District Court of the United States for the Southern District of Mis- 
sissippi ; Henry C. Niles, Judge. 

In the matter of bankruptcy proceedings of the Louisell Lumber 
Company. From an order dissolving the lien of attachment levied on 
certain of the bankrupt's property, Armour & Co. bring the case hère 
by pétition to superintend and revise and appeal. Pétition to revise 
granted, and decree reversed. 

T. C. Hannah and John T. Haney, both of Hattiesburg, Miss., for 
petitioner and appellant. 

E. J. Bowers and V. A. Griffith, both of Gulfport, Miss. (Hanun 
Gardner, of Gulfport, Miss., on the brief), for respondents and ap- 
pellees. 

Bef ore FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge. [1] Armour & Co. brought an attach- 
ment suit in a Mississippi state court against the Louisell Lumber Com- 
pany, a corporation, for $2,835.51, and obtained by levy a lien on the 
company's property, including its gênerai stock of merchandise. The 
levy on the merchandise occurred on June 24, 1911 ; other levies hav- 
ing been made before that date. Subsequently, thèse levies being 
deemed insufficient, the sheriff took into his possession by virtue of 
the attachment $1,500 in cash, the property of the Louisell Lumber 
Company. On October 3, 1911, which was less than four months of 
the date of the levy of the attachment, three creditors of the corpora- 
tion filed in the court below a pétition to hâve the corporation adjudi- 
cated a bankrupt. This pétition contains allégations of the company's 
indebtedness to the petitioners and an elaborate allégation of the com- 
pany's insolvency, and prayed that it be adjudicated a bankrupt. The 
pétition was f atally def ective in this : It contained no statement what- 
ever that the corporation had committed any one of the five acts of 
bankruptcy. Bankruptcy Act, § 3. It did not contain any attempt or 
defective effort to state any one of such acts of bankruptcy. It was 
an absolute blank so far as such allégations are concerned. On Feb- 
ruary 21, 1912, about eight months after the levy of the attachment 
and the fixing of the lien in favor of Armour & Co., the petitioning 
creditors were allowed by the court below to amend the pétition by in- 
serting the f ollowing : 

(A) "TUe said Louisell Lumber Company bas transferred whlle insolvent 
a portion of its property to one or more of Its creditors with Intent to prefer 
such creditors over its other creditors." 

(BJ "The said Louisell Lumber Company is not only insolvent and bas 
wholly suspended payment for more than two months prior to the flling of 
said pétition, but bas admitted in writing its inability to pay its debts, and 

by the action of its board of directors taken on the day of February, A. D. 

1912, bas confessed itself a bankrupt, signifled its willlngness to be adjudged 
a bankrupt, as will appear by copy of proceedings to be filed herein with réf- 
érence to said matter." 

[ 2 ] The amendment marked "A" is defective in not alleging that the 
transfer was made within four months before the pétition was filed. 
209 F.— 50 
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Bankruptey- Act, § 3b. The act of bankruptcy stated in amendment 
marked "B" is alleged to hâve been committed about four months after 
the pétition was filed and about eight months after the levy of the at- 
tachment. : 

On February 3, 1912, the District Court appointed T. J. B. Kellier 
receiver of the Louisell Lumber Company. On February 21, 1912, the 
District Court, ordered the sheriiï to surrender to T. J. B. Kellier, re- 
ceiver, ail the assets held by him under the attachments issued by the 
State court. On the same day the Louisell Lumber Company was ad- 
judicated a bankrupt. The assets so held by the sheriff were surren- 
clered by him to the receiver. , 

Thereupon Armour &,Co. file^ their pétition in, the court belovir, al- 
leging the foregoing facts, and others not material to be now stated, 
and asserted the prior lien of the attachment and levies. Their conten- 
tion, in brief, is that, although the defective pétition of the creditors 
seeking to bave the Louisell Lumber Company adjudicated a bankrupt 
was filed vvithin less than four months after the levy of the attachment, 
the amehdments setting out acts of bankruptcy were not made till after 
the' expiration of more fhan four months from the levy of the attach- 
ment arid iîhe fîxingof the lien thereby, and that therefore the lien of 
the' attachment was not dissolved by the proceedings in bankruptcy. 
The référée found, as matter of law, that the amendment filed and al- 
lowed February 21, 1912, related back to the filing of the original de- 
fective pétition on October 3, 1911, and that therefore the levies of the 
attachment were within four months of the filing of a sulificient péti- 
tion in bankruptcy, and thât "said levies fell and were ousted" % the 
proceedings in bankruptcy. On pétition for review, the District Court 
affirmed this finding, and Armour & Cô. bring the case hère both by 
appeal and by pétition to revise. 

From the foregoing statément,"it appears that the question to be de- 
cided is: Did the amendment to the original pétition in bankruptcy 
relaté back to the date of the fihng of the original pétition 'so as to 
bring the proceeding within four months of the date of the levy of the 
attachment? ■ :■• ■ 

[3 ] Adjudication in bankruptcy dissolves liens obtained by proceed- 
ings at law or in equity, if obtained under certain circumstànçes and 
"within four months" of the filing of'the pétition in bankruptcy. ' Bank- 
ruptcy Act § 67c. The limitation of four months proi:écts aiid pré- 
serves liens so obtained four months before the filing of the pétition. 
The pétition which was filed within the four months of the date of the 
levies'o'f 'thé Vrits.of attachmenf; as we bave safd, stated no oUè of the 
acts of bankruptcy prescribed by the statute. This is not a, case, there- 
fol-é, in which :one act of bankruptcy is alleged and it is sotight to 
amënd. by asserting another, or in which a defective statemént of ah 
act.oi^ banlcruptcy is made.'aiid it is sought to àmend the. defect by. a 
more. accurate statemént.. Onthexontrary, no cause of. action ta hâve 
the debtor adjudicated a bankrupt is stated, or attempted to be stated, 
in the original pétition. More than four months; in fact abouf éight 
months, after, the levies, the amendment is made, and .(tr.eating the 
amendn:Lent as sufficient) it is then for the first time.that there appears 
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on the record a cause of action authorizing the adjudication of the 
debtor to be a bankrupt. 

[4] The amendment of a pétition in bankruptcy is permissible as 
in the case of pleadings in other actions. And it is true that, when 
an amendment is properly allowed and is for the same cause of action 
asserted in the original pleading, giving greater précision to charges 
already made, and does not set up new matter or a new cause of action, 
the amended pleading will be regarded as a continuation of the original 
pleading, and will relate back so as to take efïect as of the date when 
the latter is filed. Bank v. Sherman, 101 U. S. 403, 405, 25 L. Ed. 
866; Missouri, K. & T. R. Co. v. Bagley, 65 Kan. 188, 69 Pac. 189, 3 
L. R. A. (N. S.) 259, and cases cited in note on page 268. This rule 
is, of course, applied to amendments of pétitions in bankruptcy. 

[5] But the doctrine of relation back is not applicable where the 
amendment sets up a new cause of action, or where to cause it to re- 
late back would hâve the effect of depriving an adverse party of a sub- 
stantial right on which no attack was made in the original pleading. 
When an amendment introduces a new cause of action, the statute of 
limitations will run against it to the time when it is filed. Union Pa- 
cific Railway v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983 ; 
Sicard v. Davis, 6 Peti 124, 140, 8 L. Ed. 342 ; Cox v. Mortgage Co., 
88 Miss. 88, 40 South. 739 ; Missouri, K. & T. R. Co. v. Bagley, 65 
Kan. 188, 69 Pac. 189, 3 L. R. A. (N. S.) 259, and note on pages 269 
and 270, and cases there cited. This rule is as well settled as the one 
first stated, and is applicable to amendments to pétitions in bankruptcy. 

It would defeat the intention of the bankruptcy act if creditors could 
file a blank or skeleton pétition against their debtor, alleging no act of 
bankruptcy, and, after a lapse of more than four months, amend it by 
filling up the blanks, alleging acts of bankruptcy, and hâve the amend- 
ment relate back in its efïect for a period of over eight months to a 
time within four months before the filing of the blank pétition, and dis- 
solve valid liens then existing on the bankrupt's property. And it 
would clearly conflict with the act to permit such defective pétition to 
be made effective by the debto.r's acknowledgment of insolvency and 
willingness to be adjudicated a bankrupt, made by him over four 
months after such defective pétition is filed, and cause such confession, 
when alleged by amendment, to relate back in its efïect more than 
eight months so as to dissolve valid liens on the bankrupt's property 
then existing. If a pétition alleging no act of bankruptcy may lie dor- 
mant for more than four months, and then by amendment be given 
rétroactive vitality, canceling liens made secure by the four months' 
limitation, the same effect would be given the amendment of such a 
pétition made twelve months after it was filed, thereby annulling liens 
that had attached sixteen months before the amendment. We cannot 
approve a procédure that leads to such results. It would be destructive 
of rights intended to be preserved by the four months' limitation. 

The District Court, in the exercise of a sound discrétion, might well 
hâve refused to allow thèse amendments (In re Pure Milk Company of 
Mobile [D. C] 154 Fed. 682; Walker v. Woodside, 164 Fed. 680, 90 
C. C. A. 644), and the creditors, if they chose, could hâve filed a new 
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pétition; but, having allowed the amendments, we are of the opinion 
that they do not relate back to the time of the fihng of the original péti- 
tion so as to dissolve the lien of the attachment, and that the court 
erred in dismissing the pétition of Armour & Co. 

The pétition for revision is granted, and the decreé of the District 
Court is 

Reversed. 



BROWNING et al. v. BOSWELL et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 12, 1913.) 

No. 1,217. 

1. Appeal and Ebkoe (§ 327*) — Parties — Général Obeditobs. 

In a suit to- administer the assets of an Insolvent corporation, and to 
détermine the existence and priorities of an alleged lien,, the gênerai rule 
that ail parties directly interested must be cited as parties to an appeal 
to the Circuit Court of Appeals extends to gênerai creditors. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1795, 
1814r-1820, 1822-1835 ; Dec. Dig. § 327.*] 

2. Appeal and Ehkor (§ 329*)— Parties — Joindbe — Discketion. 

Where appellees moved to disniiss the appeal because parties in interest 
were not made parties thereto, it was within the dlscretionary power of 
the Court of Appeals to grant appellant's motion for citation agaiust such 
additional parties. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1836; 
Dec. Dig. § 329.*] 

3. Appeal and Eebor (§ 329*) — Additional Paeties^Joindeb — Motion son 

Addiugnal Citation. 

Where appellant omitted to join necessary parties because of no lack of 
diligence, but at most from a misapprehénslon by counsel as to a question 
of practice, and moved for an additional citation against such omitted 
parties to meet an objection of appellees that the appeal could not be 
prosecuted without citation to them, and appellees would not be delayed 
or othervvise prejudiced by their joinder, the court will grant the motion 
as a proper exercise of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1836; 
Dec. Dig. § 329.*] 

Appeals from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg. 

Suit by Ollie H. Browning and James S. Browning, Jr., an infant, 
suing by bis next friend, James S. Browning, against Thomas T. Bos- 
well and others. Decree for défendants, and plaintiffs appeal. On 
motion by appellants for a citation against additional parties. Granted. 

W. J. Henson, of Roanoke, Va., and Richard B. Tippett, of Balti- 
more, Md., for appellants. 

W. H. De C. Wright and E. P. Keech, Jr., both of Baltimore, Md., 
Geo. W. St. Clair, and J. Powell Royall, both of Tazewell, Va., and 
Charles H. Howard, of Dorchester, Mass., for appellees. 

Before PRITCHARD, WOODS, and KNAPP, Circuit Judges. 

WOODS, Circuit Judge. This motion to make Michael Sheehan 
and the other gênerai creditors of the Big Vein Pocahontas Coal Com- 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pany parties to this appeal by the issuance of citation to them arose 
out of the following proceedings : Suit was instituted in the Circuit 
Court for the Western District of Virginia on October 28, 1910, by 
the complainants, Thomas T. Boswell, Andrew C. Snyder, and Mer- 
ville H. Carter for the benefit of the complainants and other creditors 
of the Company, the bill alleging that the company had acquired a lease 
of valuable coal lands in the county of Tazewell, in the state of Vir- 
ginia, and had expended large sums of money in the effort to make the 
lands productive, and that in operating the property the company had 
become involved in large debts which it was unable to meet. Other 
allégations were made showing the necessity for the court to take 
charge of the property by the appointment of receivers who should 
continue to operate it while the court called in the creditors, marshaled 
the assets, and ascertained the indebtedness and liens and priorities. 
The court appoihted receivers who bave had charge of the property and 
revenues since October 28, 1910. 

While the cause was pending Ollie H. Browning in her own right 
and as guardian for James S. Browning, Jr., and James S. Browning, 
by pétition, asked that they be allowed to intervene in the suit, on the 
allégation that they were entitled to a first lien on the property for 
about $140,000. The pétition was granted, and they were made par- 
lies by order of the court. Allis-Chalmers Company, a corporation, 
was also allowed to intervene and be made a party on its pétition, al- 
leging that it had a first and prior lien on the property of the défend- 
ant company to the extent of $2,500, with interest. A suit for fore- 
closure brought by the Colonial Trust Company, trustée under the 
mortgage executed by the Big Vein Pocahontas Coal Company, was 
Consolidated with the suit brought by the complainants, Boswell and 
others. A spécial master was appointed for the purpose of ascertain- 
ing and reporting to the court the debts and liabilities of the corpora- 
tion and the relative priorities of the différent creditors. The spécial 
master filed his report, and found that Ollie H. Browning in her own 
right and as guardian for James S. Browning, Jr., had a first and prior 
lien on ail of the real estate, property and equipment of the défendant 
company, for $139,746.59; that there were a number of gênerai cred- 
itors who held valid claims against the estate for various amounts, 
ranging from a few dollars to more than $16,000; that Jeffrey Manu- 
facturing Company was a créditer to the extent of $7,848.86 and that 
it had a prior lien for that amount on a portion of the défendant com- 
pany's property ; that Roberts and Schaefer Company was also a créd- 
iter and had a lien prior to other creditors on a portion of the property 
for its claim. 

The District Court entered a decree on the lOth day of April, 1913, 
in which the master's report was confirmed as to claims of the gênerai 
creditors Jeffrey Manufacturing Company and Roberts and Schaefer 
Company; but Allis-Chalmers Company was declared to be a creditor, 
■ entitled to be paid bef ore the gênerai creditors, although it did not hâve 
a prior lien on any spécifie property, as claimed by it in its pétition. 
It was further decreed that Ollie H. Browning did not hâve a prior 
ilien, as reported by the master, for $139,746.59, but, on the contrary, 
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that she was indebted in a large sum of money to the défendant Com- 
pany, and that the notes of the company held by her were void, and it 
was ordered that she deliver the notes, amounting to $150,000, to the 
clerk of the court to be canceled, and that she pay over to the receivers 
of the court the amount held to be due from her to the défendant 
company. Mrs. Browning filed a pétition for rehearing, which, after 
considération by the court, was refused on the 2'8th day of May, 1913. 
The decree adjudicated ail the questions involved, and provided for 
a sale of the property of the défendant company. Nothing further 
remained to be done in the cause but the exécution of the decree and a 
distribution of the assets of the défendant company among its cred- 
itors according to their rights as fixed by the court. From this decree 
Ollie H. Browning, James S. Browning, and" Ollie H. Browning, guard- 
ian for James S. Browning, Jr., appealed and secured a writ of super- 
sedeas. The Big Vein Pocahontas Coal Company, MerVille H. Carter, 
Andrew C. Snyder, and the Colonial Trust Company gave notice of 
their motion to dismiss the appeal, assigning as one of the grounds 
that Allis-Chalmers Company and Michael Sheehan and the other gên- 
erai creditors were not made parties thereto by citation. Thereupon 
counsel for the appellants gave notice of this motion to be allowed to 
issue citations to Michael Sheehan and the other common creditors, 
and also to — 

•Jeffrey Manufactiirlng Company, Allls-Chaliiiers Company, Roberts and 
Schaefer Company, E. 1'. Keeeh, and H. II. Heiner, receivers in said cause, 
W. B. Kegley and any otlier party to the said cause wlio eitlier remotely or 
directly may be iuterested in tlie decrees complalned of." 

In disposing of the motion it may be well to say that possibly the 
interest of the gênera! creditors of the Big Vein Pocahontas Coal Com- 
pany would be concluded by the resuit of the appeal as to the claims of 
the défendant company and Mrs. Browning against each other, and 
that citation to bring them into the appeal is unnecessary. The inter- 
est of the creditors in the subject-matter of the decree was not direct, 
but only médiate through their debtor corporation. It is true that they 
were parties to the cause in which the Big Vein Pocahontas Coal Com- 
pany and Mrs. Browning conclucted their litigation, but the actual liti- 
gation was not with them, and though they hâve an indirect interest 
in increasing the assets of their debtor, no judgment was or could be 
rendered in their favor, against Mrs. Browning. Hence it might be 
argued that their présence was not essential to a review of a judgment 
in favor of their debtor, or against it for mère error such as is alleged 
hère, involving no question of jurisdiction or fraud or collusion. 

[ 1 ] The well known gênerai rule that ail parties to the suit directly 
interested in the resuit of the appeal must be cited has been stated in 
numerous cases in the fédéral courts, and the Circuit Court of Appeals 
for the Ninth Circuit has held that the rule extends to gênerai cred- 
itors in a case like this. Illinois Trust & Savings Bank v. Kilbourne, 
22 C. C. A. 599, 76 Fed. 883. 

In the présent aspect of the case, however, the court is not called 
upon to analyze and distinguish the cases or to décide whether it is 
necessary to issue citations to the unsecured creditors, because the ap- 
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pellants ask that they be allowed to issue the citations now, and the 
appellees insist that without the présence of the creditors the appeal 
is so defective as to entitle them to bave it dismissd. In this condition 
the only questions presented for décision are whether the court bas dis- 
crétion to allow the citation to be issued, and, if the discrétion exists. 
whether it should be exercised. ' 

[2] The discretionary power of the court to make the order is now 
so firmly established by the following authorities that we think discus- 
sion of the point unnecessary: Dodge V. Kriovvles, 1 14 U. S. 430, 5 
Sup. Ct. 1197, 29 h. Ed. 144; Knickerbocker Lif e Ins. Co. v. Pendle- 
ton, 115 U. S. 339, 6 Sup. Ct. 74, 29 L.Ed. 432; Jacobs v. George. 
150 U. S. 415, 14 Sup. Ct. 159, 37 h. Ed. 1127; Walton.v. Marietta 
Chair Co., 157 U. S. 342, 15 Sup. Ct. 626, 39 L. Ed. 725; Taylor v. 
Leesnitzer, 220 U. S. 90, 31 Sup. Ct. 371, 55 L. Ed. 382 ; Altenberg 
V. Grant, 83 Fed. 980, 28 C. C. A. 244 ; Thomas v. Green County, 146 
Fed. 969, 77 C. C. A. 487; Martin v. Burford, 176 Fed. 554, 100 C. 
C. A. 159; Gilbert v. Hopkins, 198 Fed. 849, 117 C. C. A. 491. 

[3] It is equally clear that in the présent instance the discrétion 
ought to be exercised and the motion granted. There bas been no'Iack 
of dibgence, but at most a misapprehension by counsel as to a ques- 
tion of practice, and the motion is made to meet the' objection urged 
by the appellees that the appeal cannot be prosecuted without citation 
of the creditors. The appellees will not be delayed or otherwise prej- 
udiced and the bringing in of the creditors as parties to the appeal by 
issuing the citation to them will bave the gbod effect of entirely elim- 
inating from the record a serious technical question, and leaving the 
case to be decided on its merits. 

The motion is granted. 



NEW YORK ASSETS REALIZATIOX CO. v. McKTNNON. 

(Circuit Court of Appeals, Second Circuit. May 15, 191'j. On Iteliearing, 

December 8, 1913.) : 

Xo. 192. 

1. CORPOEATIONS (§ 12;^*)— REFI'SAL TO SURBENDEÈ PLEboteD'STOOK— CONVER- 

SION. .■ ' .li ■ : : . ■ ■ 

Where corporate stock. belouïJDg. to H. %\ia9 pledged by hini to secure 
a debt, ^nd the pledgee wrongfuUy repledged- the stock certiflcates vvitJi 
a trust Company for a debt of tlie iiledgee, an'd on the matnrity of tliis 
debt the pledgee tendered paynient and demanded surrender of tlie 
certiflcates, the trust company's refusai to snrrender the same 'was a 
conversion for which the .original owner could. slie, reganlless of tlje fact 
that at the time of the trust coiupany's refusât there were various claini- 
ahts for the collatéral. 

[Ed. Note. — For bther cases, ■ see. Corporations. Cent. Dlg. §§ 481, 491, 
507-512, 537, 539-546, 509, 618; Dec. Dig.:§ l23.*] ^' : .' 

2. Corporations <§ 123^*) — Repiedge— Texdeb. ; . . , 

Where a pledgee p( stock certiflcates wrongfully repledged theiii for 
hls own debt, aud oii the uiatùrity thereof tendered payhieut, the fact 

•For other casés see same tOBÎc & §,nuiibeb in Dec.;&4-D^- bigs. 190(7 to date, S^ Rep'r Indexes 
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that he demanded a return of the collaterals at the same time did not 
make the tender conditlonal. 

[Ed. Note.^For otber cases, see Corporations, Cent. Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 618; Dec. Dig. § 123.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the New York Assets Realization Company against John 
W. McKinnon, individually and as agent for the shareholders, etc., of 
the Bank of North America. From a judgment dismissing the com- 
plaint, plaintifï brings error. Reversed. 

F. E. M. Bullowa, of New York City (Ferdinand E. M. Bullowa, 
Emilie M. Bullowa, and Richard S. Harvey, ail of New York City, of 
counsel), for plaintifï in error. 

Underwood, Van Vorst & Hoyt, of New York City (A. B. Siegel 
and J. Markham Marshall, both of New York City, of counsel), for 
défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment dis- 
missing the complaint in an action against the défendant individually 
and as agent of the stockholders of the Bank of North America for the 
wrongful conversion of 500 shares of Chase National Bank stock, be- 
longing to Arthur P. Heinze, the plaintiff's assignor. 

The plaintiff's case, taken most favorably to it, as the rule is, was 
that Heinze was the owner of five certiiicates for 100 shares each of 
the stock in question, which he had delivered to one Morse, together 
with other collatéral, to secure payment of his note for $150,000; that 
Morse separated thèse shares from Heinze's note, and used them, to- 
gether with certificates for other 500 shares of the same stock as col- 
latéral for his own note to the Metropolitan Trust Company for $150,- 
000 maturing December 16, 1907, and that the Bank of North Amer- 
ica, its receiver, and finally the défendant knew from the beginning that 
the 500 shares in question were the property of Heinze. Further, that 
Morse, when his note fell due, tendered payment in full to the trust Com- 
pany, and demanded the collatéral, which the trust company, under 
advice of counsel, refused to deiiver. Subsequently January 30, 1908, 
the Bank of North America, claiming to be the owner of the other 500 
shares of Chase stock, tendered payment of the note, and demanded 
the collaterals, which the trust company refused. The receiver of the 
bank, for whom the défendant was subsequently substituted as plain- 
tiff, brought an action against the trust company for the wrongful con- 
version of the 1,000 shares of Chase National Bank stock as collatéral 
to Morse's note. The trial court directed a verdict in favor of the 
plaintiff for the amount claimed, but by virtue of a stipulation between 
the parties the judgment provided that upon payment of $150,000 and 
interest to it, the défendant should return the 1,000 shares of the Chase 
National Bank stock to the plaintiff. This amount the défendant did 

•For other cases see same toplc & | numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pay, and received the collatéral, which he subsequently sold without 
notice to Heinze. The District Judge dismissed the complaint, saying: 

"It bas been once (Jecided in an action in which Mr. Heinze was a party 
that the other 500 shares, that is, other than the 500 furnished by Heinze, 
wei'e not the property of Morse, but were the property of the National Bank 
of North America. We spent Friday hère listenlng to évidence which tended 
to show that perhaps that did not belong to the National Bank of North 
America, but did belong to Morse. For the purposes of this motion I am 
satlsfled to say that it did not belong to Morse, but if it did, I hold as a 
niatter of law that when McKinnon got the note and the 1,000 shares he was 
entitled to pay the amount of that note out of ail the collatéral, and had a 
right under the note to sell the collatéral for that purpose, so that under 
no conceivable eircumstances is Mr. Heinze entitled to what he is suing for 
hère, but I décline to go through the form of dismissing this complaint on 
the merits. The resuit is. tlie complaint is dismissed." 

[ 1 ] This overlooks the f act that the trust company's refusai to de- 
liver the collaterals to Morse, the pledgor, when he ofïered to pay his 
note at maturity, discharged the lien on the collaterals, though not the 
debt. Morse had then, as pledgor, a clear cause of action in conver- 
sion. When the défendant paid the note, it certainly got no greater 
right over the collaterals (except as to the "other 500 shares," if they 
were its own) than the trust company had. In Mitchell v. Roberts (C. 
C.) 17 Fed. 776, 780, Caldwell, J., said : 

"In the case at bar the question is whether a tender of the debt, after 
its maturity, extinguishes the lien on Personal property pledged to secure 
its payment. Upon this question there is no conflict in the authorities. The 
rule is settled that a tender of the debt, for which the property is pledged 
as security, extinguishes the lien, and the pledgor may recover the pledge, 
or its value, in any proper form of action, without keeping the tender good 
or bringing the money into court, because, llke a tender of the mortgage 
debt on the law day, the tender having once operated to discharge the lien, 
it is gone forever. This rule accords witli justice and fair deallng. It would 
be an exceeding great hardshlp on the debtor if the creditor had the right 
to refuse to accept payment of the debt after it was due, and at the same 
time retaln the debtor's property or a lien upon It for the debt. Advan- 
tageous sales would be prevented, collections delayed, and crédit lost by the 
Inability of the debtor to free his property. In many cases debtors would 
be ruined before they could obtain relief by the slow process of a bill in 
equity to redeem. And on a bill to redeem a debtor would hâve to pay in- 
terest and costs down to the decree, unless he had kept the tender good. 
Thus the debtor, in order to protect himself against interest and costs, would 
be deprived of both his property and the use of his money at the pleasure 
of his créditer, or untU the end of a chancery suit could be reached. On 
the other hand, a créditer who refuses to receive payment of his debt when 
lawfully tendered cannot complain at the loss of his security for that debt, 
'because It shall be accounted his own folly that he refused the money when 
a lawful tender of it was made unto him.' " 

It is no excuse for the trust company's refusai that there were vari- 
ent conflicting claimants for the collaterals. Miller, J., speaking for 
the Court of Appeals in Cass v. Higenbotam, 100 N. Y. 248, 255, 3 
N. E. 189, 192, said:: 

"The plaintif! as ballee had no right to deny the title of the défendant as 
bailor, If he, the bailor, was. the true owner of the property. If there were 
conflicting clalms to the same, the plalntilï had a complète remedy by bring- 
ing an action in the nature of a bill of interpleader, making the claimants 
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parties thereto, and in tliat fornj of an action it could be deterrained who was 
the true owner of the propcrty. In that way he could hâve avoided ail risk 
or hàzard. Havlng tlius falled to assert liis riglits, he Is In no position to 
claim that the action brought against Mm bars the right of the défendant 
to counterelalm his demand in thls action. Welch v. Sage, 47 X. X. 143 [7 
Am. Eep. 423]." 

[2] The demand for the collaterals did not make Morse's tender 
conditional, as the défendant contends. Halpin v. Phénix Ins. Co., 
118 N. Y. 165, 177, 23 N. E. 482, 485. 

"A debtor ■svho has transferred securities as collatéral to the debt ïïas a 
légal right, upon pàyment of the debt, to hâve such collaterals reassigned to 
him, and a tender of the debt is not destroyed by making a condition of its 
acceptance tliat the ereditor transfer the collaterals to him, beeanse that 
condition is one the debtor has a right to in.sist upon and the ereditor no 
right to refuse, so a uiortgagor who pays a bond and mortgage has a légal 
right to hâve the mortgage satisfled on the record. In no way, except by a 
certificate of the holder of the mortgage, can that resuit be aecomplished. 
It is wlthin the terms of the contract between the imrties, and is a thing 
which, on payment of the debt, the mortgagee is uuder an obligation to do, 
iind one which a court of equity woUld comi)el him to do. It is a condition, 
therefore, which thé mortgagor has a right to attacli to the tender of the 
debt, and does not destroy its ett'ect. The tender found by the trial court 
was therefore sufHcient." 

As neither Morse noir the plaintiff's assigner was a party to the case 
of Hanna, Receiver, v. Metropolitan Trnst Co., affirmed as Metropol- 
itan Trust Co. V. McKinnon, Agent for Stockholders, 172 Fed. 846, 97 
C. C. A. 194, it does no more than show that the receiver of the bank 
was, as against the Metropolitan Trust Company, entitled to the col- 
laterals upon payment, of the note. He certainly could get no greater 
rights in respect to Heinze's shares than the trust company had. Hand, 
J., said: 

"Morse, however, pledged thèse certificates with the trust company aloug 
with Heinze's shares, for $150,000, and the question then arises whether, 
upon tender, the bank could demand, not only its own shares, but Heinze's 
shares. Ooncededly the bank had no interest in Heinze's shares, except that 
it would not obtain its own without tender of the principal and interest of 
the whole, loan, since the tru.st company had the right to retain possession 
of ail the shares until the loan was paid. Must it, then, Ijaving paid the 
loan, leave with the bank Heinze's shares for the bank to turn over to 
Heinze? Or could it subrogate itself to, the pledge of the bank as against 
Heinze's shares, in order to release its own"/ I think there can be no doubt 
that it could. In paying the loan the bank was not a niere intermeddler. 
It was protectlng its own property, and that it could not do, except by re- 
leasing Heinze's shares. Being wrongfully put in tliis position by one of 
its own agents, it was not a volunteer, and it might demand of the trust 
company Heinze's shares, and hold them under the same pledge as the trust 
company itself enjoyed. If this be true, then, upon tender of the f ull amount 
it was entitled to the possession of ail of the collatéral; one half as owner, 
and the other as substituted pledgee." 

Taking the testimony in the most favorable light for the plaintiff, 
\ve think it was error to dismiss the complaint. The jury might hâve 
found that the stock was Heinze's, had been wrongfully hypothecated 
fcy Morse, that the lien of the trust company had been discharged, and 
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that the défendant, knowing ail thèse facts, was guilty of wrongful 
conversion when he sold it. 
Judgment reversed. 

On Rehearing. 

PER CURIAM. We remain of the opinion that this case should 
not hâve been disposed of by the court as matter of law. A rehearing 
was granted for further considération of the question whether the 
Metropolitan Trust Company's refusai to return the collatéral to Morse 
when he tendered payment of his note would aflfect Heinze's rights as 
owner in a way différent from the way it would afïect Morse's rights 
as bailor. In other words, if the jury were to find that the stock be- 
longed to Heinze, that Morse wrongf uUy pledged it with the trust Com- 
pany for payment of his own debt, tendered payment of the debt when 
due, and demanded the stock which the trust company refused to de- 
liver, couid Heinze say that the stock was his and not Morse's, and 
at the same time claim that the lien upon it was discharged because 
the trust company had refused to deliver it to Morse? It seems hard 
that Heinze should profit by the trust company's refusai to deliver his 
stock to Morse, who was not entitled to it as against him. If it had 
delivered the stock to Morse, it would hâve received payment of its 
loan, and would hâve been under no obligation to Heinze. Still, Heinze 
•did not require the trust company to deliver the stock to him, nor au- 
thorize it to refuse delivery of it to Morse. He intervened in no way 
whatever. The trust company acted entirely of its own motion, with- 
•out delivering the stock to Heinze, or even setting up Heinze's title. 
His position being twofold — first, that the stock was his and second, 
that Morse had no right to pledge it for his own debt — we think he is 
entitled to the benefit of the rule that the trust company's action in re- 
fusing to return it to Morse when he tendered payment of his debt 
discharged the lien. It can hardly he discharged as to Morse who cre- 
ated it, and yet continue as to Heinze who ' répudiâtes it. When the 
trust company thereafter delivered the stock fo the défendant (not un- 
der the money judgment recovered against it, but by agreenient), it was 
guilty of a conversion, and the défendant by selling it was also guilty 
of conversion, especially if he had notice of Heinze's rights. 



WHEELTNG TERMIXAL RY. CO. v. RUSSELL. 
(Circuit Court of Appeals, Fourtli Circuit. Deceniber 8, 1913.) 

Xo. 1,144. 

1. Exceptions, Bill of (§ 14*)^Evidence— Incorporating , Stenograpiier's 
Notes. 

TJnder Court of Appeals Rule 10, § 2 (103 Fed. vii, 112 C. C. A. vil), 
providing tliat oiily so muoh of tlie evideuce shall be embraced in tlie 
bill of exceptions as may be necessary, to présent clearly the questions 
of law Involved in the rullngs to wlilch exceptions are reserved, and 
that such évidence shall be set forth in condensed and narrative forni, 

*Por other cases see saine topic & 5 ndmbeh In Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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save as a proper understanding of tlie questions presonted may roqulre 
that parts of it be set fortli otherwise, a bill of exeoptions consistiug of 
a transcript of ttie reporter's notes Is iiiiproper. 

[Ed. Xote. — For other cases, see Exceptions, Bill of. Cent. Dig. § 14 ; 
Dec. Dig. § 14.*] 

2. Commerce (§ 27*) — Injuries to Servant — Safety Appliance Act— I.nteb- 

STATB Commerce. 

Défendant liad transported certain cars in Interstate commerce wlileh 
had been delivered to the consignées after being weighed, and, when 
unloaded, defend.int sent to reniove the cars, it belng necessary tliat they 
sliould be again weighed to détermine the net weight of the contents, and, 
while this service was in process, plaintitf, a niember of the train crew, 
was injured by failure of the automatic coui)lers to couple by impact. 
BeH, that plaintiff was engagcd In Interstate connnerce at the tiuie of 
his injury and was entltled to the protection of the Safety 'Appliance 
Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
3174]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

3. Master and Servant (§ 293*) — Injuries to Servant— Interstate Com- 

merce — Safety Appliance Act— Instructions. 

In an action for injuries to a trainman, while weighing certain Inter- 
state cars, by the failure of the automatic couplers to work properly, 
an Instruction that plaintiff could not recover unless the .iury found 
from a prépondérance of the évidence that, at the time of the in,iury, 
the cars which lie was assisting in coupling had either never been 
equipped with automatic couplers, or the couplers had become so broken, 
out of repair, and insutflcient that they would not couple automatically 
by Impact, and that such injury was dlrectly caused either by a fail- 
ure to so equip the cars or by the fact that the couplers were iusuffi- 
cient, was proper. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1148-1156, 1158-1160; Dec. Dig. § 293.* 

Duty of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8.] 

4. Tbial (§ 253*)— Kequest to Oiiarge— Misleading Instructions. 

In an action for injuries to a trainman by being crushed between cer- 
tain cars which failed to couple automatically, a request to charge that 
if the jury found that, while plaintiff was engaged in weighing the cars, 
the knuckles of oue of them was closed to aid plaintiff in weighing the 
cars, that the knuckle was still so closed at the time of the injur.y, 
and that the closing of the knuckle prevented the coupler from coupling 
automatically by impact and was the direct cause of the injury, they 
sliould flnd for défendant was properly refused as misleading, in ignor- 
ing defendant's own évidence that the couplers, when in good order, 
could be opened without going between the cars. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. 
Dig. § 253.*] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

Action by Samuel J. T. Russell against the Wheeling Terminal Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

*For other cases see same topic & § numeeii in Dec. & Atû. Digs. 1907 to date, & Kep'r Indexes 



WHEELING TERMINAL RY. CO. V. RUSSELL 797 

J. B. Sommerville, of Wheeling, for plaintiff in error. 
John J. P. O'Brien and John A. Howard, both of Wheeling, for 
défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. [1] Section 2 of rule 10 of this court (193 
Fed. vii, 112 C. C. A. vii) directs that: 

"Only so much of the évidence shall be embraced in a Mil of exceptions as 
may be necessary to présent clearly the questions of law involved in the rul- 
ings to which exceptions are reserved and such évidence as Is embraced therein 
shall be set forth in condensed and narrative form, save as a proper under- 
standing of the questions presented may require that parts of it be set forth 
otherwlse." 

In this case the entire transcript of the stenographer's trial notes 
has been included in the bill of exceptions. No part of the évidence, 
no matter how formai or undisputed, has been reduced to narrative 
form. Every question and every answer is reproduced in full. Col- 
loquies between counsel or with the court, statements that the jury re- 
tired f rom the court or returned to it, and such like matters are found 
in it, although in most, if not ail, cases they hâve no bearing on any 
question which can be considered by us, 

The rule which has been quoted above was adopted after full con- 
sidération. It is believed that compliance with it will not only save 
useless printing but will enable the court much more intelligently to 
pass upon the real issues involved. We know that counsel are usually 
busy. Some time may be saved by turning over the préparation of the 
bills of exception to stenographers and clerks. Such saving may not, 
after ail, be worth what it costs. It is not impossible that some writs 
of error would not be sued out at ail if counsel took the trouble to 
extract from the stenographer's notes the précise points upon which 
they must rely. In almost ail cases such a preliminary analysis would 
make the work of brief making and of oral argument both easier and 
more effective. The court must require compliance with the rule. 

[2] In the case at bar it will be well to designate the parties as 
they were in the trial court. That is, we will speak of the plaintiff in 
error hère as the défendant ; the défendant in error as the plaintiff. 

The défendant is a West Virginia corporation. It is engaged in 
Interstate commerce. It opérâtes a switching or terminal railroad 
which extends from Martins Ferry, Ohio, to Benwood, W. Va. The 
plaintiff is a citizen of Ohio. He was employed by the défendant as a 
brakeman on freight trains. In the regular course ôf its business it had 
delivered to a consignée in West Virginia sundry loaded cars which 
had corne from points outside of the latter state. Thèse cars had been 
unloaded. The défendant sent a train to take them back. The plain- 
tiff was one of the crew of such train. On the switch on which thèse 
car's were there were scales. The loaded cars had been weighed at the 
time of delivery. In order to détermine the net weight of their con- 
tents, the câfs had to be weighed after they had been emptied. Such 
weighing was habitually donc by defendant's train crew. For this 



798 , 209 FKDKKAL RErOETEE 

purpose the engine backed one car after another upon the scales. The 
last car on the train was the first to go upon them. When it was 
placed in position upon them it was uncoupled. The engine moved 
slightly forward. When the car had been weighed, the engine backed 
the next car down upon it so as to push or kick it off the scales and 
to put the other in its place. In order that it should not be reunited to 
the train before the next car had been weighed, the practice was to 
close the knuckle on either the forward coupler of the first car weighed 
or on the rear coupler of the car next to it. Such closing of course 
prevented the automatic coupling which would othervyise hâve taken 
place. The process described was repeated until ail the cars in the 
train, or as many of them as it was desired to weigh, had been 
weighed. The knuckles which had been closed were then reopened. 
The locomotive and tender, together with such cars, if any, as had not 
been uncoupled from them, were backed down upon the other cars. As 
they werepushed back dne upon the other they coupled automatically 
by impact and the train was made up. On the occasion now in ques- 
tioUi the train was composed of a locomotive and its tender, of three or 
four loaded cars placed next to the tender, and of six empty cars, The 
latter- had been weighed. The process of recoupling had progressed to 
the point :at which four of the empties had been recoupled. The train 
had been once or twice pushed. down on the next.to the last car,.;, The 
latter nioved along the track but did not couple. Plaintiff said he 
found the trouble was with the rear coupler on the third tar from the 
end; , that is, on the rear coupler of the last car which had up to that 
time been recoupled to the train. He tried to get the coupler to :work 
by uging the lever at the side of the car provided for the purpose. , He 
did not succeed. He told the conductor not to move the train. He 
went between the cars which would not couple and began manipulating 
the. coupler which had failed to work. He was SO; occujiied for; from 
three to five minutes, when he suddenly felt on his back the touch of 
the coupler on the forward end of the car immediately in his rear. 
From gravity, the slippery and soggy condition of the track, or from 
some other: cause, the two rear cars had moved forward. Aided, as 
he supposes, by the circumstance that he was wearing a very greasy 
leather jacket, or perhaps because the movement of the detached cars 
came at that moment to:an end, he mdnaged to squeeze out without 
being eut in two, and indeed without having his external skin broken at 
ail. He was so injured that he had to be taken to a hospital, How 
serious, and how permanent thèse injuries werç,, were among the bit- 
terly contested issues at the trial. Something has been said about them 
hère, but we may not consider them. They were questions of fact 
which were necessarily for the jury, and its détermination as to,them 
may not be hère reviewed. 

Défendant claims that the Safety Appliance Act (Act March 2, 1893, 
c. 19,6,27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) had no application 
because at the time plaintiff was injured he was not engaged in inter- 
state commerce, No assignment of error was made as to any, ruling of 
the court below on this question. Had there been, it could riot hâve 
Âeen sustained, and that for two re^spns : First. The cars were being 
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weighed to détermine the net weight of the interstate load carried by 
them to the West Virginia consignée. Those who were engaged in 
ascertaining such weights were themselves employed in that com- 
merce. St. Louis & San Francisco Ry. Co. v. Seale, 229 U. S. 156, 
33 Sup. Ct. 651, 57 L. Ed. 1129. Second. The cars had been em- 
ployed in interstate commerce. It was not shown that they had been 
withdrawn from its service. The reasonable presumption, therefore, 
is that they remained in it. In practice such presumption will not 
work injustice. The défendant carrier will usually hâve httle diffi- 
culty in showing, when it wishes to do so, where the cars were to be 
taken and for what purpose. For the plaintiff to trace them may be 
difficult and expensive. 

Much pf the argument of the able and zealous counsel for the de- 
fendant was directed to the circumstances under which an interstate 
carrier by rail became responsible for the f ailure of a coupler to couple 
automatically. 

[3] The court below told the jury that they could not find for the 
plaintiff unless, by a prépondérance of the évidence, they were satisfied 
that at the time of the injury the cars which he was assisting in 
coupling had either never been equipped with couplers coupling auto- 
matically by impact, or that the couplers on said cars had become so 
broken, out of repair, defective, or insuiîficient that they would not 
couple automatically by impact, and that said injury was directly 
caused either by the f ailure to so equip said cars or by the f act that the 
couplers on said cars had become so broken, out of repair, or insuffi- 
cient that they would not couple automatically by impact. This in- 
struction gave the défendant the benefit of ail the law to which it was 
entitled. Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 
158. 49 L. Ed. 363; Chicago, Burlington & Quincy Ry. Co. v. United 
States, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582; Delk v. St. 
Louis & San Francisco Ry. Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. 
Ed. 590, 

[4]- The défendant complains that the court refused to instruct the 
jury to find for the défendant if they believed that : 

"While the défendant was engaged lu weighiiig said cars, the knuckles of one 
of them was closed to aid the défendant In weighlng said cars, that said 
knuckle was stUl so closed at the time of said injury, and that said closing of 
said kuuckle prevented the coupler of said car from coupling automatically by 
impact and was the direct cause of said injury." 

Quite obviously this instruction, in the form in which it appears in 
the record, could not hâve been properly given. Doubtless, however, 
the word "défendant," where we hâve italicized it, was intended to be 
"plaintiff" and was so understood by court and counsel. Even so it 
was misleading. It ignored the évidence offered by the défendant itself 
that, when the couplers were in order, they could be opened without 
going between the cars. The assignments of error to the rejection of 
testimony raise, although in a slightly différent form, the questions al- 
ready considered. We find no error in the rulings below concerning 
them. 

Affirmed. 
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In re CONDON. 

Appeal of BROADWAY TRUST CO. 

(Circuit Court of Appeals, Second Circuit. December 9, 1913.) 

No. 68. 

1. BANKEUPTCT (§ 90*) INVOLUNTAKY PbOOBEDINO— AnSWEH— VOLUNTART PE- 

TITIOK. 

Banlir. Act July 1, 1898, c. 541, § 1, subd. 20, 30 Stat. 544 (U. S. Comp. 
St. 1901, p. 3419), provides that tlie word "pétition," as used in tlie 
act, sliall mean a paper flled In a banl^ruptcy court or with the clerk 
or deputy clerli, by a debtor, praying for the benefits of tbis act, or by 
creditors alleglng tlie commission of an act of bankruptcy by the debtor 
therein named. Beld, that where an involuntary pétition was flled 
against an alleged bankrupt, and he answered that he could not truth- 
fuUy deny that he was insolvent, and prayed for the protection of ail his 
creditors and that they might ail be treated alike and that he be ad- 
judged a bankrupt, such ansvver did not constitute a voluntary pétition 
so as to change the proceeding Into a voluntary one and relieve the cred- 
itors from provins an act of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. § 124; Dec. 
Dig. § 90.* 

For other deflnitlons, see Words and Phrases, vol. 6, p. 5368; vol. 8, 
p. 7753.] 

2. Bankruptcy (§ 81*) — Involuntaby Pétition — Reqlisites — Act or Bank- 

BUPTCY— Spécification. 

An involuntary bankruptcy pétition, alleging in the language of the 
statute that the alleged bankrupt had made transfers to hinder, delay, 
or defraud creditors, and also transfers with the intent to prefer cred- 
itors, without any spécification of any of the facts claimed as a basis 
for any of such charges, was insufflcient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 59, 113- 
118, 125; Dec. Dig. § 81.*] 

3. Bankruptcy (§ 84*) — Involuntary Pétition— Insufficienoy—Amendment 

— Effeçt— Four Months' Period. 

Where an involuntary banliruptcy pétition was fatally defective prior 
to the amendmeut, the date of the amendment must be taken as the 
date from which the four months' period specifled in Bankr. Act July 
1, 1898, c. 541, § 3b, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), is to be 
calcula ted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. § 84.*] 

4. Bankruptcy (§ 58*) — Acts of ■ Bankruptcy— Fkekerential Transfer. 

Where an alleged bankrupt, with knowledge of his hopelessly insolvent 
condition, made a payment to a créditer in settlement of an antécédent 
debt, such payment was a préférence and an act of bankruptcy, though 
the insolvent did not hâve an actual, as dlstinguished from an Imputed, 
intent to prefer such créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 
83; Dec. Dig. § 58.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Learned Hand, Judge. 

This cause cornes hère upon appeal from an adjudication of bank- 
ruptcy against Martin J. Condon. The appeal is not taken by Condon, 

•For other cases see same topic & § kumeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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who in his answer to the original pétition stated that he could not 
"truthfully deny that he was insolvent," and that "his assets are far 
below the amount of his stated habilities," and prayed that, "for the 
protection of ail his creditors and that ail may be treated alike," he be 
adjudged a bankrupt. The appellants are two creditors whose liens 
by way of judgment, etc., will be eut off, if the adjudication be sus- 
tained. The opinion of the District Court will be found in 198 Fed. 
947. 

F. E. M. Bullowa and Emilie M. Bullowa, both of New York City, 
for appellant. 

Tompkins Mcllvaine, Ernest W. Kelsey, and Earl C. Demoss, ail of 
New York City, and Allen W. Ashburn, Jr., of Los Angeles, Cal, for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit . Judge. [1] Two preliminary questions may 
be fîrst disposed of. It is contended that the concessions and prayer 
in Condon's answer (see quotations supra) turned this involuntary pro- 
ceeding into a voluntary one, in which no spécifie act of bankruptcy 
need be proved. The argument in support of this proposition rests 
practically upon the language of section 1, subd, 20, which gives the 
f ollowing définition of the word "pétition" as used in the act : 

" 'Pétition' shall mean a paper flled in a court of banlîruptcy or with a 
clerk 01' deputy clerli by a debtor praying for the beneflts of this act, or by 
creditors alleging the commission of an act of banUruptey by a debtor therein 
named." 

It is argued that the answer being a "paper" which prays for the 
benefits of the act, such benefits including an adjudication, is to be 
treated as a "voluntary pétition." We find no merit in the contention. 

[2] The original pétition, filed April 12, 1911, merely alleged, in the 
language of the statute, that Condon had made transfers to hinder, 
delay, or defraud creditors, and also transfers with intent to prefer 
creditors. There was no spécification of any of thèse, nor were any 
facts in relation thereto set forth. This was insufficient under décisions 
of this court. In re Rosenblatt, 193 Fed. 638, 113 C. C. A. 506 (Jan. 
29, 1912) ; and In re Brocton Idéal Shoe Co., 202 Fed. 199, 120 C. C. 
A. 447 (Jan. 13th, 1913). 

[3] Thereafter on May 25, 1911, the pétition was amended by set- 
ting forth the détails of twelve separate transactions of the kind 
charged in the original pétition. Since the pétition became a sufficient 
one only when it was fortified with this amendment, the date of the 
amendment must be taken as the date from which the four months' 
period of section 3b is to be calculated. This éliminâtes ail of said 
alleged transactions except the last four. Since a single act of bank- 
ruptcy if proved will sustain an adjudication, it will be sufficient to 
consider only the twelfth of thèse alleged transfers. 

[4] On April 5, 1911, Condon made a payment to B. Altman & 
Co. in settlement of an antécédent debt. It is charged that this was 
a preferential transfer. The spécial master and the district judge so 
held. 

200 F.— 51 
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Condon, a business man of excellent réputation and considérable 
means, in 1909 and 1910 joined with William J. Cummins and others 
in a number of enterprises requiring large capital and crédit. The 
associâtes acquired, or became largely interested in, the Carnegie Trust 
Company, Van Norden Trust Company (Madison Trust Company), 
the Nineteenth Ward Bank, the Twelfth Ward Bank in this city, and 
the Platt Ifon Works at Dayton, Ohio. Condon put no cash into thèse 
enterprises, but joined with the others in guaranteéing payments in 
very large amounts. Among such guaranties was one to Andrew Car- 
negie of a loan of $2,000,000 at par of 5 per cent, steel bonds, which 
were worth not less than par. This amount alone was about four 
times his total net assets, and there were other guaranties of large 
amount. The Carnegie Trust Company failed on January 7, 1911. 
On January 8th and 9th the Madison Trust Company, the Nineteenth 
Ward and the Twelfth Ward Banks had been subjected to heavy runs 
and were in failing condition. An arrangement of merger for liquida- 
tion of the Madison Trust Company with the 'Equitable Trust Com- 
pany was made January 9, 1911, and ail the associâtes' holdings in the 
banks were transferred to a trustée; Condon and the others jointly 
and severally agreeing to indemnify him against loss. The Platt Iron 
Works was also in failing circumstances. 

The détails of the testimony bearing on the financial situation are 
comprehensively set forth in the report of the spécial master, which 
contains an elaborate analysis of Condon's assets and liabilities. That 
long before the payment to Altman & Co. (April S, 1911) he was in- 
solvent is clearly demonstrated ; indeed, we do not understand that it 
is seriously contended that he was then solvent. The payment to Alt- 
man & Co. was, therefore a preferential one. It is contended, how- 
ever, that there was no intent to prefer. Of course, if Condon sup- 
posed at the time that he was insolvent, he will be presumed to intend 
the conséquences which will resuit from selecting a particular créditer 
and paying him under such conditions. Quite probably he still hoped 
that, in some way or other, he would be relieved from his difificulties. 
But if every person, who may be hopelessly insolvent and yet is of an 
optimistic tempérament, may pay selected creditors, persuading himself 
that some time or other he will be able to pay his other creditors, the 
provisions of the Bankruptcy Act as to "preferential payments" can- 
not be of much practical value. 

Condon had not kept a list of ail the obligations he had personally 
entered into to carry on the various enterprises on which he had em- 
barked, but he did know that they were enormous, greatly in excess 
of the total amount of his individual resources. The Carnegie Trust 
Company had collapsed, quickly followed by the other associated enter- 
prises. Judgments had been entered against himself and exécution re- 
turned unsatisfied. He must hâve known, if he gave the matter any 
intelligent thought, that it would be a pièce of rare good fortune, if 
some of the persons with whom he was jointly liable upon thèse guar- 
anties, obligations in some cases past due, would pay them off and give 
him abundance of time to contribute his share or so much of it as he 
might be able to pay. There is one suggestive pièce of évidence in the 
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record. On January 10, 1911, three days after the failure of the Car- 
negie Trust Company, and the day after the merger for liquidation of 
the other concerns coupled with the new agreement to indemnify the 
trustée against loss, he drew $35,000 out of his personal account with 
his brokers and deposited it to his own account in the Second National 
Bank. Two days thereafter he paid out of this sum to a mining Com- 
pany in which he was interested $20,000. He owed this mining company 
nothing ; it was an advance to help the company along, and was made 
because he had got some friends interested in this mining enterprise 
and wished to help it along so as to save them f rom loss. It is a rea- 
sonable inference that he chose this time, when he was himself in 
straits, to help it along, because he appreciated that if he did not con- 
tribute the $20,000 then he might later on be in such a financial condi- 
tion that he could not contribute anything to that cause. 

We are satisfied that the payment to Altman & Co. was made with 
the intent that they, who had the month previous furnished personal 
necessaries and comforts for himself and his family, should be paid, 
"whatever might be the resuit of the financial catastrophe in which he 
seemed to be involved. If so, it was as we think an act of bankruptcy 
under section 3a(2). 

The adjudication of bankruptcy is afifirmed. 



CO'JGEY et al. v. BIRD. 
(Circuit Court of Appeals, Second Circuit. December 10, 1913.) 

No. 56. 

1. CONSPIEACY (§ 21*) — {'RAUD — EVIDBXCE — QUESTION FOR .JUEY. 

An action to recover damages for an alieged fraudulent consplracy to 
defraud plaintifC by inducing her by fal.se and fraudulent représenta- 
tions to purchase a quantity of books comprisiug so-called de luxe édi- 
tions of various standard authors hclil to warrant a submission of the 
case to tb£ jury as against ail the défendants. 

[Ed. N'ote. — For other cases, see Conspiraey, Cent. Dig. §§ 28, 29; Dec. 
Dig. § 21.*] 

2. CONSPiRACY (§ 13*) — Civil Liability— Featid of Husband— Liability or 

WlFE. 

Where a husband, who is gênerai manager of a corporation, ail of the 
stock of which was owned by the wife, concocted and carried out a 
fraudulent schenie to induce plaintiff to purchase a large quantity of 
alieged de luxe éditions of standard authors, and the wife testified that 
her husband talked over ail business with her in relation, among other 
things, to ail sales, and she did not take the stand to deny or qualify 
such admission, the facts were suffleient to sustain a flnding that she 
had knowledge of the fraudulent scheme and participated in it and 
was liable to plaintitï for the damages sustained. 

lEd. Note. — For other cases, see Consplracy, Cent. Dig. § 14; Dec. Dig. 
§ 13.*] 

3. Appeal and Eeeob (§ 173*) — Exceptions in Teial Court— Necessity. 

An objection that a trustée could not be sued for tort in his repré- 
sentative capacity, and that a judgment for such tort could not bind 

*For other cases see same topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the eatate of which he is trustée, cannot be consiclered on a writ of er- 
ror, where thero was no exception raislng that question in tlie trial court. 
[Ed. Note. — For otlier cases, see Appeal and Errer, Cent. Dig. §§ 1079- 
1089, 1091-109;;, 1095-1098, 1101-1120; Dec. Dig § 173.*] 

4. Pleading (§ 897*) — Issues and Pboof—Vabiance— Damages. 

Wliere plaintiff, in an action for fraudulent conspiracy in selling her 
certain de luxe éditions of standard autliors, souglit to recover the full 
purchase price, but tlie court held tliat slie was only entitled to recover 
the différence between such price and the value of tlie books, wliich were 
shown to be worth $4,009, there was no variance between the pleading 
and proof under the rule that no such variance exists, wheu the proof 
nierely shows that plaintiff asserted that her damages were greater than 
she was able to prove. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1337; Dec. Dig. 
§ 397.*] 

5. Courts (§ 323*) — Fédéral Courts — Jurisdiction — Parties. 

Fédéral jurisdiction, in a case for fraudulent conspiracy, was not 
ousted because two of the défendants were never served and there was 
no proof of their citizeushlp, when It appeared that they were not neces- 
sary parties and without them there were at least three conspirators left 
whose citizenship was such as to give the court jurisdiction of the con- 
troversy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 885, 886; Dec. 
Dig. § 323.*] 

6. EviDExcE (§ 135*)— Similar Transactions— Intent. 

In an action for damages arising out of an alleged fraudulent con- 
spiracy, évidence as to other slmilar transactiims, where other persons 
hâve been swlndled by like devices, was admissible on the question of 
defendant's intent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 392, 394, 404, 
405; Dec. Dig. § 135.*] 

7. Evidence (§ 207*) — Sworn Admissions— Other Proceeding. 

In an action for fraudulent conspiracy to defraud plaintiff by selling 
her a quantity of de luxe éditions of standard authors, testimony of two 
of tlie défendants, taken in supplementary proceedings in the state court, 
tending to show owiiership of stock in défendant corporation and the 
flnaneial and business relations of the parties, was admissible as sworn 
admissions and relevant to the subject of tlie controversy. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 707-712; Dec. 
Dig. § 207.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the District 
Court, Southern District of New York, entered upon the verdict of a 
jury in favor of défendant in error against James J. Farmer, individu- 
ally and as trustée for Clara G. P'armer (his wife), Clara G. Farmer, 
and the Anglo-American Authors' Association, Incorporated. The 
verdict was for $42,977.66. The complaint charged a fraudulent con- 
spiracy, contrivance, and plan entered into by the défendants whereby 
plaintiff was defrauded, being induced by false and fraudulent repré- 
sentations to purchase a large quantity of books comprising so-called 
éditions de luxe of varions standard authors. The price which she was 
induced to pay for them was enormously in excess of their real value; 
she yielded up $47,650 for books which the évidence showed were 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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worth at the utmost but $4,009. The complaint chargée! that the Kel- 
lar-Farmer Company was a party to the fraud, and its receivcr was 
made a défendant. In the course o£ the proceeding he was dropped 
from the case, although his name still appears in the title. The other 
parties charged with thus defrauding the plaintiff are the three against 
whom judgment was entered and also Glen A. Farmer (a son of John 
J. and Clara G.), Sam Warfield (who was represented and represented 
hiniself to plaintifif as one Thomas, the alleged représentative of a 
mythical man in Connecticut who was said to be getting up a Hbrary), 
and Sam Rosenfeld. The last three were not served with process. 

The détails of the process by which the plaintiff, a lady living in Sait 
Lake City, was swindled out of this large sum of money need not be 
recited. The scheme was an ingénions one, carried out by a succession 
of the grossest falsehoods repeated to her by Glen Farmer, Warfield, 
and Rosenfeld. The contention of the plaintiff was that this scheme 
was concocted by or participated in by the défendants, who did not 
come into contact with herself, viz., John J. Farmer, Clara G. Farmer, 
and the Anglo-American corporation which furnished the books. Of 
this corporation Clara G. was substantially the sole stockholder, and 
John J. Farmer président and gênerai manager. 

Stanchfield & Levy, of New York City, for plaintiffs in error. 

Herrick, Breckinridge & Carney, of New York City (Frank J. 
Gustin, of Sait Lake City, Utah, and F. W. Carney, of New York City, 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

EACOMBE, Circuit Judge (after stating the facts as above). [1] 
The main contention of défendants is that the évidence did not war- 
rant the submission of the case to the jury. Since there are three dif- 
férent défendants covered by the verdict, this contention is really 
threefold. 

As to John J. Farmer. An important witness called by plaintiff 
had been office boy and stenographer with John J. when the latter 
was with the Kellar-Farmer Company and with the Anglo-American 
Company. It is contended that this witness was hostile ; that he had 
made an affidavit (he explained the circumstances under which it was 
made) contradictory of his statements on the stand ; and that he was 
wholly unworthy of crédit. Thèse contentions are not for our con- 
sidération. The jury was the one to pass upon his credibility. Mani- 
festly they believed his narrative of what he had seen and heard. Ac- 
cepting his narrative there is nothing left to J. J.'s exception to the 
refusai to direct a verdict in his favor. Without going into détails it 
will be sufficient to refer to a part only of his testimony. He said 
that at J. J. Farmer's direction he wrote letters upon foreign letter 
heads, Paris, Vienna, Berlin, etc., addressed to some one in the office. 
Thèse letters were taken abroad, mailed there, and upon receipt hère 
were given by J. J. to some of the agents he sent out to be shown to 
the persons they might solicit to buy. He further testified to conver- 
sations which he heard between J. j. Farmer, Glen Farmer, and Sam 
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Warfield in the office of the Anglo-American Company, in one of 
which Glen Farmer, referring to the sales of some of thèse bocks to 
plaintifif, said to his father, "Sam worked the same old game and I got 
in under it." Taking the testimony of this witness, whom the jury 
hâve found truthful, in connection with ail the other évidence in the 
case, the concoction and exécution of the alleged scheme to defraud 
plaintifï was abundantly proved against John J., Glen Farmer, War- 
field, and Rosenfeld. 

As to Clara G. Farmer. The mère circumstance that she owned ail 
the stock of the Anglo-American Company would not be sufficient to 
show her participation in fraudulent practices to effect sales of books. 
But there was évidence of her own sworn admission to the effect that 
her husband, who was the gênerai manager, "talked over ail business 
(with her) in relation (among other things to), ail sales." She did not 
take the stand to deny or qualify this admission; there was évidence 
that she kept herself advised as to the business generally; and there 
was sufficient to warrant the jury in finding that such business was so 
rank a swindle that she could not hâve kept at ail in touch with it 
without knowing of its crookedness. Whether she had such knowledge 
and participated in the fraud was a question for the jury. 

As to the Anglo-American Company. Clara G. was the sole owner ; 
John J. was the manager. Their knowledge was the knowledge of the 
corporation, which itself received the proceeds of the fraud. 

As to thèse three défendants, plaintiff was entitled to go to the jury, 
and their finding is conclusive on the évidence. 

[3] As to the verdict and judgment against "John J. Farmer, as 
trustée of Clara G. Farmer." It is contended that, although he cannot 
avail of his trusteeship to escape personal liability for his own tortious 
acts in administering the trust, he cannot under well-settled prin- 
ciples be sued for tort in his représentative capacity, nor can a judg- 
ment for such tort bind the estate of which he is trustée. There is no 
exception however which raises the point. Défendant asked the court 
to charge that, before they could find for the plaintiff, they must find 
that the conspiracy included as one of the conspirators John J. Farmer 
individually and as trustée for Clara G. Farmer and as an officer of 
the Anglo-American Company. At the close of plaintiff's case défend- 
ant counsel made a gênerai motion to dismiss ; no grounds being stated. 
This was "overruled for the time" ; no exception being taken and de- 
fendant's évidence put in. As the close of the case, the motion to 
dismiss (evidently the gênerai motion) was denied; no exception was 
taken. Some spécial motions to dismiss on stated grounds as to ail 
the défendants were then made and denied. Then defendant's counsel 
said, "I ask the complaint be dismissed as against J. J. Farmer per- 
sonally and as against Clara G. Farmer," This motion to dismiss 
was denied and exception given. So far as the record shows, the point 
now relied on was not called to the court's attention and no motion 
to dismiss to J. J. Farmer as trustée was made. 

Had the verdict not included Clara G. Farmer, the cestui que trust, 
the failure to make such motions and to except to its refusai might 
hâve been prejudicial to her interest; but as the judgment binds her, 
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who is the sole person interested in the estate to which J. J. holds the 
title, the question now presented is merely académie. 

Some other propositions advanced in argument by défendants may 
be briefly disposed of. 

[4] The recovery was for the excess priée which plaintiff paid over 
and above the actual value of the goods. The complaint asked recov- 
ery for the full purchase price. It is insisted that there is a variance 
between pleading and proof ; that the complaint was based on a dis- 
affirmance of the contract, which would require tender of the books, 
while the proof showed an affirmance of the contract. We do not se 
construe the complaint nor find any variance. The complaint does not 
undertake to disaffirm the contract; it merely sets out the fraud and 
its resuit and asks recovery for the resulting damages. No doubt the 
damages claimed were manifestly excessive, being the whole amount 
paid for the books on the assumption that they were absolutely value- 
less. Presumably they were vvorth something as paper stock. When 
the proofs were taken it appeared that they were worth $4,009, so that 
plaintiff's damages were sbown to be only the différence between thèse 
two sums ; for that amount only did she recover. There is no variance 
between pleading and proof when the proof merely shows that plaintiflf 
asserted that her damages were greater than she was able to prove. 

[5] We find no force in the point that there is no proof of the 
citizenship of Warfield and Rosenfeld, défendants, who were never 
served. They were not necessary parties. Without them there were 
at least three conspirators left, with citizenship such as gave the Dis- 
trict Court jurisdiction of the controversy. 

[G] Evidence as to prior similar transactions where other persons 
had been swindled by like devices was admissible on the question of in- 
tent. 

[7] It is assigned as error that the testimony of John J. Farmer and 
of Clara G. Farmer, taken in surtplementary proceedings in the city 
court, was read in évidence. Sworn admissions of a party relevant to 
any subject which is being judicially investigated are of course com- 
pétent. Most of this testimony was relevant, showing, as it did, the 
ownership of the stock and the financial and business relations of the 
parties. The few irrèlevant and immaterial statements which thus 
came in (e. g., the purchase of theater tickets, etc.) are trivial and un- 
important. 

The remaining assignments of error call for no discussion. We find 
them without merit. The judgment is affirmed as to ail the défendants. 
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IIYAMS V. OLD DOMINION CO. 

(Circuit Court of Appeals, First Circuit. December 20, 1913.) 

No. 1,030. 

Corporations (§ 210*) — Stockholdehs' Suit — Parties. 

Where a Maine corporation owned a very large majority of the stock 
of a New Jersey corporation, a minorlty stocliholder of tlie latter caïuiot 
ordiuarlly maintaiu a bill to restrain the Maine company from votiug its 
stock at an élection of dlrectors to manage a New Jersey company's af- 
falrs wlthout niaking tlie New Jersey company a party défendant. Minne- 
sota V. Northern Securitles Co., 184 U. S. 100, 22 Sup. Ct. 308, 46 L. Ed. 
499, applled. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 808-813 ; 
Dec. Dig. § 210.* 

Kights of minorlty stockholders as to management of corporate affairs, 
see note to Wheeler v. Abllene Nat. Bank Bldg. Co., 89 C. C. A. 482.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine; Clarence Haie, Judge. 

Suit by Godfrey M. Hyams against the Old Dominion Company. 
From a decree of dismissal (204 Fed. 681), complainant appeals. Mod- 
ified and affirmed. 

Edward M. Colie, of Newark, N. J., and Isaac W. Dyer, of Port- 
land, Me., for appellant. 

Edward F. McClennen, of Boston, Mass., and Maxwell Barus, of 
Boston, Mass. (Jacob J. Kaplan and Brandeis, Dunbar & Nutter, ail 
of Boston, Mass., on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. The case is fuUy stated in the opinion 
of the learned judge of the District Court passed down May S, 1913, 
and needs but slight référence by us to either the facts or the princi- 
ples involved, as we leave it to turn on one simple rule. 

This is a bill in equity, brought by a stockholder in a corporation 
which for convenience we designate as the "New Jersey corporation," 
against a corporation which for convenience we designate as the "Maine 
corporation." The bill was brought in the District Court for the Dis- 
trict of Maine. The New Jersey corporation was not made a party to 
the bill, and no process was prayed for against it by subpœna, or oth- 
erwise as called for by the rule. governing proceedings of courts in 
equity when it is sought to make a person or a corporation out of the 
jurisdiction a party respondent. For ail the purposes of this proceed- 
ing, the New Jersey corporation was not legally noticed as a party com- 
plainant or respondent; and the bill was dismissed substantially on 
the ground that the relief prayed for could not be granted, according 
to settled principles of equity, independently of any statute of the 
United States or rules of the Suprême Court, in the absence from 
the record of the New Jersey corporation. 

The Maine corporation is described as holding a very large majority 
of the outstanding shares of stock of the New Jersey corporation, to 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the extent, as stated in the brief, of 155,000 shares out of a total issue 
of 162,000 shares. This leaves an outstanding holding of 7,000 shares, 
of which the brief allèges that the complainant holds 3,056. The 
prayer in the bill is that the Maine corporation be enjoined froin vot- 
ing'any of its shares in the New Jersey corporation, whether directly 
or indirectly, at the annual meeting of the New Jersey corporation 
which was to be held on the 2d day of April succeeding the fihng of 
the bill, or at any adjournment thereof. So far as that particular 
meeting is concerned, the case is now, of course, a moot case, unless 
there has been some adjournment thereof of which we are not ad- 
vised. There was also a prayer that the Maine corporation be enjoined 
from voting any shares for the élection of any officer or director of 
the Maine corporation as a director of the New Jersey corporation, 
or from aiding in placing the Maine corporation in control of the New 
Jersey corporation, and also, in the alternative, that the Maine cor- 
poration be compelled to divest itself of its holdings in the New Jer- 
sey corporation. 

On this showing, the fact that a court in equity should not proceed 
as prayed for in this bill in the absence of the New Jersey corporation 
is such an urgent proposition, and the substantial answer thereto so 
compelling, that it does not seem necessary to go into any long investi- 
gation of the principles or décisions relating thereto. It is said by the 
appellant that the interests of the New Jersey corporation are not "di- 
rectly or adversely afifected" ; that the relief asked for does not seek 
to control the New Jersey corporation, but only to secure an independ- 
ent board of directors for it, so that the New Jersey corporation shall 
be in no way hampered, nor can be, by any decree in this cause ; that 
no decree granting the relief asked for can be injurions to the New 
Jersey corporation, for ail that could happen to it would be a board 
of directors capable of acting independently and fairly in its afïairs; 
that its business is not sought to be regulated or interfered with by this 
bill ; and, finally, that the bill does not seek to meddle with its affairs, 
but only with the conduct of the Maine corporation in its capacity as 
a stockholder; and so forth, and so forth. 

It is beyond the scope of légal intelligence to comprehend how it is 
that a bill which, if sustained, might put the afïairs of a corporation 
in control of a very small minority of its stock, in this case of less 
than one-twentieth thereof, or, perhaps, disenable it, whether directly 
or indirectly, from the ability of securing a légal quorum, according to 
its local statutes or its by-laws, at any meeting of its shareholders, 
has no such opération as claimed by the appellant in the way we bave 
stated. On the other hand, the position of the litigation is frankly 
stated by the opening of appellant's brief, to the effect that he seeks 
to bave the New Jersey corporation "controlled by an independent 
board of directors." There is no doubt that the purpose of the bill is 
to control the management of a corporation not made a party to it, and 
therefore without its having any judicial hearing in référence thereto. 
The control sought for by the complainant may be for the good of the 
New Jersey corporation or it may not be ; but whether, if the relief 
asked for is granted, it would be for its good or evil, is a matter which 
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cannot be disposed of without its being heard in référence thereto. 
The effect of the decree asked for might be to seize and maintain the 
control of the New Jersey corporation in violation of the fundamental 
rule in equity that the court must hear before it strikes. 

Of course, there are, and must be, instances in which the interests 
of a corporation not made a party to a bill may be afïected more or 
less fundamentally by a decree rendered in pending litigation ; but 
those are unavoidable exceptions, where controlling the corporation 
is a secondary and incidental resuit, and not one which, in the eyes 
of the law, is directly sought for, although as a matter of fact it may 
be that the resuit is as effectuai under the peculiar circunistances of 
one case as it would be in the other. For example, there may be litiga- 
tion between individuals contesting in their own right, and without 
fraud or sinister purpose, for the ownership of possibly a major 
amount of shares outstanding in a particular corporation, when the re- 
suit of that litigation might, and perhaps would, necessarily détermine 
in whose hands the effectuai control was left ; but such a resuit would 
be one which the law could not avoid, and not one in which the courts 
were seeking to obtain it, as the court was asked to do hère. 

None of the cases cited by the complainant support a decree in its 
behalf under the particular circumstances, and for the purpose ex- 
pressly asked hère. Some of them might hâve the effect of working 
eut a practically like resuit; but they are not so aimed in the eyes of 
the law. The rule as to parties applied in Minnesota v. Northern Se- 
curities Company, 184 U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499, jus- 
tifies the resuit we hâve reached hère, and is nearer akin to the prés- 
ent case than any other décision brought to our attention. It is in- 
deed more drastic in applying the rule than are we in the case at bar. 
There the state of Minnesota was involved, dealing with transactions 
within its own borders ; and the resuit desired was clearly suscepti- 
ble of being reached in some way, either by a receivership or in some 
other form. So, in the présent case, no doubt the appellant is not left 
by us without remedy, because, at least, the fédéral courts in New Jer- 
sey would bave fuU jurisdiction to grant him ail the remedy which 
he needs, so far as on the merits he is entitled to it. This is especially 
so in view of the construction given by the courts to section 738 of the 
Revised Statutes, now section 57 of the Judicial Code of 1911. Act 
March 3, 1911, c. 231, 36 Stat. 1102 (U. S. Comp. St. Supp. 1911, p. 
152). 

It is to be, however, distinctly understood that our décision is lim- 
ited to the précise conditions presented by the bill before us ; and what 
to the eye of the layman might be only a slight déviation in the con- 
ditions, might require a différent adjudication. It is also to be remem- 
bered that, especially in proceedings in equity, it is the substance which 
governs and not the form ; and that a distinction cannot be sustained 
merely on the ground that the bill is agaiust a stockholder, and does 
not in form affect the corporation, when, through the stockholder, the 
bill seeks to take practical control of it, as it does hère. 

We should observe that the appellant maintains that the rule requir- 
ing ail parties to the controversy to be brought in is not a jurisdictional 
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requirement ; and that it is a rule of the court, and should not be en- 
forced where its enforcement will cause injustice, provided the court 
can proceed to a final decree between the parties before it. The last 
part of this is well enough, but the proposition that it involves a mère 
rule of court is erroneous. The condition is much better stated for the 
purposes of this appeal in the opinion of the learned judge of the Cir- 
cuit Court, in Taylor v. Southern Pac. Ce, 122 Fed. 147, 152, as fol- 
lows : 

"We do not put this case upon the groxmd of jurisdiction, but upon a much 
liroader ground, vvhlch must equally apply to ail courts of equity, whatever be 
their structure, as to jurisdiction." 

In the light of such a proposition, it in no way afïects the resuit 
whether it should or should not be said that we are dealing with "a 
jurisdictional requirement." 

As the dismissal was for lack of proper parties, and did not touch 
the merits, the decree should be modified in accordance with the set- 
tled practice of the Suprême Court, as clearly shown in Swan Com- 
pany V. Frank, 148 U. S. 603, 612, 13 Sup. Ct. 691, 37 L. Ed. 577. 

The decree of the District Court is modified by adding that, as the 
dismissal was for want of parties, it is without préjudice; and, as so 
modified, it is afifirmed ; and the appellee recovers its costs of appeal. 



COKBETT V. RIDDLE. 
(Circuit Court of Appeals, Fourtli Circuit. November 20, 1913.) 

No. 1177. 

1. Bankkupicy (§ 60*) — Insolvency— AcTS OF Bankruptcy^Assignment for 

Besefit of Ckeditors. 

Where the act of bankruptcy alleged was the making of a gênerai as- 
sigument by the alleged bankrupt for the benefit of creditors, whether the 
bankrupt was insolvent was immaterial. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
§ 60.*] 

2. Bankruptcy (§ 100*) — AnjuDiCATroN — Collatéral Attack. 

A bankruptcy adjudication is a judgment in rem binding on ail the 
world so far as it détermines that the défendants therein are hankrupts, 
and that their property is subject to administration in bankruptcy, and 
cannot be collaterally attacked In proceedings by a claimant of property 
alleged to belong to the bankrupt's estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig, §§ 60, 131, 141- 
144 ; Dec. Dig. § 100.*] 

3. Sales (§§ 456, 474*) — Contract — Construction — Conditional Sale or 

Bailmbnt. 

Claimant delivered to the bankrupts a steam shovel under a wrltten 
agreement, designated a lease for six nionths, flxing tlie aggregate rent at 
$5,600, $3,000 of which was paid in cash and the remaining $2,600 evi- 
denced by five notes, each bearing interest, one maturing on the flrst of 
each month from Septeniher, 1912, to January, 1913, both inclusive, and 
provided that, if the bankrupts keep the agreement, they might within 
ten days after the expiration of the term purchase the shovel for $10. 
Before the expiration of the alleged lease, the bankrupts made an assign- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment for the benefit of creditors, conveying the shovel with other prop- 
erty suhject to the "claiiii" of claimant "for !f2.G00 balance of purcliase 
money." Jleld, tliat snch contraet was a couditional sale and not a lease, 
and void as to creditors iinder the Virfjiula law for want of record. 

[Ed. Xote.— For otlier ca.ses, see Sales, Cent. Dig. §§ 1327-1331, 1391- 
1402 ; Dec. Dig. g§ 450, 4T4.*] 

4. Sales (§ 454*) — Cosditional Sale — Lease — CirAHACTER of Propeett. 

In the fédéral courts, whetlier an ngreenient, iinder which one party ob- 
talns possession froni another of a chattel, and in which the latter seeks 
to reserve some kind of title, shall be construed as a liiring, a condltional 
sale, or a mortgage dépends entirely ou its ett'ect and not at ail on vvhat 
tlie parties liave désigna ted it. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §g 1324, 1325, 1333, 
1334; Dec. Dig. § 454.* 

What coustitutes a contraet of eonditional sale, see note to Dunlop v. 
Mercer, 86 C. C, A. 448.] 

5. Sales (§ 405*) — Conuitional Sales — Necksstty or Record. 

The Virginia law, which re(juires the recording of eonditional sales, can- 
not be avoided liy calling the contraet a lease and providing that the pur- 
chase priée shall be rent. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1353 ; Doc. Dig. § 
465.*] 

6. Sales (§ 451*) — Conditional Sale — Necessity of Record — Wiiat Law 

GOVERNS. 

Wliere a clainumt in Penusylvania sold a steain shovel to the l)ankrupts 
under a contraet of eonditional sale, and pernntted tliem to reniove the 
shovel to Virginhi, clainuuit was bound by the Virginia law reqnirlng such 
contracts to be recorded in order to be valid as agaiust creditors of the 
buyer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1323; Dec. Dig. § 
451.*] 

7. Sales (§ 474*) — Riniiis of Assionee — PuROirASEit for Value. 

Under the Virginia law, an assignée for creditors is a purchaser for 
value, witliin Pollard's Virginia Code t!)04, § 2402, providiug that unre- 
corded coiiditional sales of Personal property are void as to creditors and 
purchasers. 

|Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1,391-1402; Dec. 
Dig. § 474.*] 

8. BANKKUPTcy (§ 101*) — Bankruptcy Pétition — Filixg — Effect — Jubisdic- 

iiON ovER Property. 

The exclusive jurisdictioii of the bankrujitcy court Is so far in rem that 
the estate and property of the bankru])t is regarded as in custodia legis 
froin the date of the fliing of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 103 ; Dec. Dig. 
§ 101.*] 

9. Bankruptcy (§ 20*) — Fédéral Courts — Jurisdiction — Bankruptcy Pro- 

CEEDINGS — COMITY. 

Where a bankruptcy court bas acquired jurisdiction of the bankrupt's 
property by the filing of a bankruptcy pétition, such jurisdiction so ac- 
quired is exclusive of the right of the state court to interfère witli a por- 
tion of the property alleged to belong to the bankrupt's estate in detinue 
by a claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dig. § 23 ; Dec. Dig. 
§ 20.* 

Jurisdiction of fédéral courts in suits relatlug to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

•For other cases see same topic & § numbbb in Dec- & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the Western 
District of Virginia, at Abingdon ; Henry Clay McDowell, Judge. 

In the matter of bankruptcy proceedings of M. H. Keefe & Son. 
From an order directing S. P. Riddle, trustée, to sell a certain steam 
shovel alleged to hâve been rented by James H. Corbett to the bank- 
rupt, and which the trustée contended was in their possession under 
contract of sale, claimant appeals. Affirmed. 

S. H. Sutherland, of Clintwood, Va. (Sutherland & Sutherland, of 
Clintwood, Va., on the brief), for appellant. 

George E. Walker, of Charlottesville, Va. (Perkins, Perkins & Walk- 
ef, of Charlottesville, Va., on the brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. In the summer of 1912 the bankrupts had 
a contract to construct a section of a railroad in Dickenson county, in 
the Western district of Virginia. They needed a steam shovel. The 
appellant had one. He was a citizen of Pennsylvania. On June 29, 
1912, he agreed to let the bankrupts take it from Pennsylvania to Vir- 
ginia. This agreement was in writing. In terms it professed to be a 
lease of the shovel for six months. The aggregate rent was fixed at 
$5,600. Three thousand dollars of this was paid in cash. For the re- 
maining $2,600, five promissory notes were given. Each of thèse notes 
bore interest. One of them matured on the Ist of each month from 
September, 1912, to January, 1913, both inclusive. The bankrupts, if 
they kept the agreement, might, within ten days after the expiration of 
the six months" term, buy the shovel for $10. The bankrupts were to 
keep it in order. Without the written consent of the appellant, they 
were not to remove the shovel from the vicinity to which it was to be 
originally shipped. If they did not buy it, they were to return it to 
Pennsylvania. Upon any breach of the agreement the appellant had 
the right to repossess himself of it. The shovel was taken to Dicken- 
son county. On August 23, 1912, the bankrupts made an assignment 
for the benefit of creditors. It was duly recorded in Dickenson county. 
Among other property specifically conveyed by it was the shovel. The 
latter was assigned subject to a "claim" of the appellant "for $2,600 
balance of purchase money." The assignées toolc possession of it. 
Some six weeks later, and on October llth, the appellant for the first 
time recorded the so-called rental contract. On October 17th an in- 
voluntary pétition for adjudication was filed against the bankrupts. 
On October 29th the appellant, in the circuit court for the county, in- 
stituted an action of detinue to recover the shovel. Under that writ 
the sheriiï made a constructive seizure of it. In fact, it remained in 
the possession of the assignée for creditors. On November 29th the 
bankrupts were adjudicated such. A trustée was subsequently ap- 
pointed. He duly qualified. He peaceably took possession of the 
shovel. By order of the court he rented it to some third parties for 
$5 a day. Subsequently the court ordered it sold. From this order the 
appeal was taken. The appellant then asked the court below to direct 
that the shovel be delivered to him. He said that for three reasons 
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there should hâve been no adjudication in bankruptcy. Thèse reasons 
were as follovvs : (1) The bankrupts were not insolvent. (2) The 
petitioning creditors had received préférences. (3) The bankrupts had 
not resided or had their domicile or principal place of business in the 
district for the greater portion of the six months immediately preced- 
ing the filing of the pétition. 

[1j 2] As the act of bankruptcy alleged was the making of a gên- 
erai assignment for the benefit of creditors, insolvency was immaterial. 
Moreover, the appellant was not entitled thus collaterally to attack the 
adjudication on any of the grounds set up by him. It was a judgment 
in rem, binding against ail the world, so far as it determined the de- 
fendants therein to be bankrupts, and that their property was subject 
to administration in bankruptcy. Manson v. Williams, 213 U. S. 455, 
29 Sup. Ct. 519, 53 L. Ed. 869; Cook v. Robinson (C. C. A. 9th Cir.) 
28 Am. Bankr. Rep. 182, 194 Fed. 785, 114 C. C. A. 505. 

[3] The appellant contended that, even if the adjudication was 
valid, he was nevertheless entitled to the possession of the shovel as 
against the trustée in bankruptcy because the contract under which 
the bankrupts obtained possession of the shovel was not one of con- 
ditional sale, required by the law of Virginia to be recorded, but one 
of hiring, to which the recording statute had no application. By its 
terms the bankrupts bound themselves absolutely and in ail events to 
pay more than 99.8 per cent, of the full value of the shovel ostensibly 
for its use for a period of six months, during which its détérioration 
in value would not hâve been great. More than half of this sum was 
to be paid in advance. For the balance they gave their negotiable in- 
terest-bearing notes. The requirement that if they should elect to pur- 
chase they should pay an additional $10 was obviously a mère form. 
If the notes had been paid, of course the $10 would hâve been. The 
shovel would hâve been worth more than that to sell as old iron. 
Moreover, if they did not pay the $10 they bound themselves to return 
the shovel to Pennsylvania. That would hâve cost many times $10. 

With great industry and learning the counsel for the appellant has 
urged upon our attention many cases in which agreements, some of 
which it would be difficult to distinguish from this, hâve been held to 
hâve been bailments and not conditional sales. We deem it aitogether 
umiecessâry to review or analyze them. In Virginia the law is clearly 
settled. Where a somewhat similar contention to that hère made was 
set up, the Suprême Court of Appeals said : 

"It was In substance and effect a sale and niust be so declared. It does not 
niatter by what naine the parties chose to designate it. That does not déter- 
mine its character. The courts look beyond niere liâmes and wlthln to see the 
real nature of an agreement, and détermine from ail its provisions taken to- 
gèther, and not from the name that has been given to It by the parties or 
from soine isolated provision, its légal character and eft'ect." Arbuckle v. 
Gates, 95 Va. 802, 30 S. B. 496. 

To the same effect is a décision of the highest court of West Vir- 
ginia (Baldwin v. Van Wagner, 33 W. Va. 293, 10 S. E. 716). 

[4] In the fédéral courts, whether an agreement, under which one 
party obtains possession from another of a chattel in which the latter 
seeks to reserve some kind of title, shall be construed to be a hiring. 
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a conditional sale, or a mortgage, dépends altogether upon its effect 
and not at ail upon what the parties call it. Hervey v. Rhode Island 
Locomotive Works, 93 U. S. 664, 23 L. Ed. 1003 ; Herryford v. Davis, 
102 U. S. 235, 26 L,. Ed. 160; Chicago Railway Co. v. Merchants' 
Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349. 

[b] The law of Virginia, which requires the recording df condi- 
tional sales, cannot be evaded by any such transparent device as that 
which was hère employed. 

[B] The contention that the contract, because made in Pennsylvania, 
is not subject to the recording laws of Virginia is without merit. 
"Whoever sends property" to another state "impliedly submits to the 
régulations concerning its transfer in force there, although a différent 
rule of transfer prevails in the jurisdiction where he résides." Her- 
vey V. Rhode Island Locomotive Works, supra. 

Liability of property to be sold under exécution must be determined 
by the law of the state where it is situated rather than by that of the 
State where its owner lives. Green v. Van Buskirk, 5 Wall. 307, 18 L. 
Ed. 599 ; Hervey v. R. I. Locomotive Works, supra, 

[7] Under the law of Virginia (section 2462 of Pollard's Code 1904), 
tmrecorded conditional sales of personal property are void as to cred- 
itors and purchasers. In that state an assignée for creditors is a pur^ 
chaser for value. Arbuckle v. Gates, 95 Va. 802, 30 S. E. 496; Na- 
tional Cash Register Co. v. Burrow, 110 Va. 785, 67 S. E. 370. 

As the court below expressly reserved ail questions as to the disposi- 
tion of the proceeds of the shovel, we refrain from intimating any 
opinion as to whether the appellant will or will not, in conséquence 
of the statement in the assignment that the shovel is subject to appel- 
lant's claim for $2,600, balance of purchase money, be entitled to be 
paid such amount out of the sum received from its sale. If he shall be, 
it is not easy to see how most of the questions which hâve been so 
elaborately argued can be of any practical importance. Under any con- 
struction of the contract, the trustée would doubtless be entitled to 
complète the purchase or to exercise the option as one may choose. A 
court of bankruptcy is a court of equity and has equal abhorrence of 
a forfeiture. 

The action in detinue was instituted after the pétition in bankruptcy 
had been filed. It could not affect any rights. Appellant argués that 
the property of a bankrupt is not in the custody of the court of bank- 
ruptcy until there has been either an adjudication or a seizure, and that 
consequently the state court could levy upon this shovel even after the 
filing of the pétition. In some fédéral jurisdictions it was at one time 
so held. ■ 

[8] W^e are not called upon to comment upon the cases further than 
to say that the law is now well settled that "the filing of the pétition 
is an assertion of jurisdiction with a view to the détermination of the 
status of the bankrupt and a settlement and distribution of his estate. 
The exclusive jurisdiction of the bankruptcy court is so far in rem that 
the estate is regarded as in custodia legis from the filing of the péti- 
tion." Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 307, 
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32 Sup. Ct. 96, 56 L. Ed. 208; Hébert v. Crawford, 228 U. S. 204, 

33 Sup. Ct. 484, 57 h. Ed. 800; Everett v. Judson, 228 U. S. 478, 33 
Sup. Ct. 568, 57 L. Ed. 927 ; State Bank of Chicago v. Cox, 143 Fed. 
91, 74 C. C. A. 285; Board of County Com'rs v. Hurley, 169 Fed. 92, 
94 C. C. A. 362. 

[9] For some purposes the bankruptcy jurisdiction of the fédéral 
courts is, of course, paramount to that of the state tribunals. Even, 
however, if it were merely concurrent in this case, the same resuit 
would follow. When in a fédéral court of compétent jurisdiction a 
bill for a receiver is pending, no state court may, in a proceeding sub- 
sequently instituted, direct the seizure of any part of the property 
to which the bill relates. If the request for a receiver is fîrst made in 
a state court, the same rule ties the hands of the fédéral. Farmers' 
Loan & Trust Co. v. Lake Street Elevated R. R. Co., 177 U. S. 51, 20 
Sup. Ct. 564, 44 L. Ed. 667. This doctrine was applied by this court to 
the protection of the jurisdiction of a state court. Frazier v. Southern 
Loan & Trust Co., 99 Fed. 707, 40 C. C. A. 76. 

The filing of a pétition in bankruptcy is tantamount to a prayer that 
the bankrupt court will take ail of the debtor's nonexempt property into 
its custody. The shovel in question came in fact into the possession of 
the trustée in bankruptcy. That possession was not wrongfully ac- 
quired. The court of bankruptcy had jurisdiction to direct its sale, and 
such direction under the circumstances disclosed by the record was 
proper. 

The order appealed from will therefore be affirmed. 



O'BRIEN V. McCLAUGHRY, Warden. 

(Circuit Court of Appeals, Eiglith Circuit December 2, 1913.) 

No. 3938. 

1. Ckiminal Law (§ 1218*) — Leqality of Sentence — Imphisonment in Leav- 

ENWOKTH PbNITENTIABY. 

The provision of Act Marcli 3, 1891, c. 529, 26 Stat. 839 (U. S. Comp. St. 
1901, p. 3725), autliorizing the establishment of three government prisons 
"for the confinement of ail persons convicted of any crime whose term of 
imprisonment is one year or more at hard labor," so far as it llmited the 
use of such prisons to cases where the sentence included hard labor was 
repealed as to the prison at Leavenworth by Act March 2, 1895, c. 189, 28 
Stat. 057 (U. S. Comp. St. 1901, p. 3728), directlng the transfer of the œili- 
tary prison at Ft. Leavenworth to the Department of Justice to be used 
for the confinement of prlsoners convicted in the United States courts and 
sentenced to imprisonment In a penltentiary. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3320-3328; 
Dec. Dig. § 1218.*] 

2. Cbiminal Law (§ 1216*) — Continuous Offense — Burglaby and Larceny. 

A défendant cannot be convicted of breaklng and entering a post office 
with Intent to commit larceny, in violation of Cr. Code, § 190 (Act March 
4, 1909, c. 321, 35 Stat. 1124 [U. S. Comp. St. Supp. 1911, p. 1644]), and also 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of committlng the larceny therein, where both acts were committed at tlie 
same time and as a part of a continuous transaction. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3310-3319 ; 
Dec. Dig. § 1216.*] 
3. Ckiminal Law (§ 1216*) — Pukishment — Excessive Sentence — Eight to 

DiSCIIARGE. 

A prisoner confined in a fédéral penitentiary under a sentence imposing 
two ternis on différent counts of tlie indictment to be served successlvely, 
the second of which terms is illégal, is entitled to be dlscharged on habeas 
corpus from such part of the sentence, although his flrst term bas not ex- 
plred, because of the efCect which the illégal part of the sentence bas on 
his right to pétition for parole after he has "served one-third of the total 
of the term or terms for which he was sentenced," under Act June 25, 
1910, c. 387, § 1, 36 Stat. 819 (U. S. Comp. St. Supp. 1911, p. 1702). 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3310-3319 ; 
Dec. Dig. § 1216.*] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Habeas corpus by James E. O'Brien, on pétition of T. W. Bell, 
against Robert W. McClaughry, Warden of the United States Peni- 
tentiary at Leavenworth, Kan. From an order denying the writ, peti- 
tioner appeals. Modified. 

Turner W. Bell, of Leavenworth, Kan., for appellant. 
H. J. Bone, U. S. Atty., and Charles S. Briggs and A. M. Harvey, 
Asst. U. S. Attys., ail of Topeka, Kan., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The petitioner, James E. O'Brien, and 
others were indicted in the District Court of the United States for the 
District of South Dakota. The indictment was in two counts. In the 
first they were charged with breaking into the post office in the town 
of Stockholm with intent to commit larceny of the property of the 
United States ; and in the second they were charged with larceny of 
the goods of the United States, within said post office, of the value of 
$58.80. To the indictment the défendant O'Brien pleaded guilty, and 
the court on May 9, 1911, sentenced him to five years in the Leaven- 
worth penitentiary upon the first count and three years at the same 
place on the second count to commence upon the conclusion of the 
former sentence. He was accordingly taken to the penitentiary at 
Leavenworth on May 15, 1911. 

This was a proceeding in habeas corpus and was instituted in the 
United States District Court of Kansas against the warden of the 
Leavenworth penitentiary. It resulted in an order for the remanding 
of the petitioner and he appeals. 

The indictment to which the petitioner pleaded guilty charged the 
commission of the offense on the 22d day of December, 1910, and was 
returned to the District Court on May 6, 1911. 

The Pénal Code was enacted March 4, 1909 (Act March 4, 1909, c. 
321, 35 Stat. 1088 [U. S. Comp. St. Supp. 1911, p. 1588]), and by 

•For other cases see same topic & § ntjmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
209 F.— 52 
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its terms provided it should take effect and be in force on and aftei 
January 1, 1910. The case is therefore governed by sections 190 and 
192 of the Pénal Code. The pétition seems to hâve been filed upon the 
supposition that the petitioner was convicted under Revised Statutes 
5475 and 5478 (U. S. Comp. St. 1901, pp. 3694, 3696). Both of those 
sections required the sentence to be at hard labor, but the sections of 
the Pénal Code, in existence when the offense was committed, the par- 
ties pleaded guilty and were sentenced, contained no such provision. 
True, section 338 of the Pénal Code provides : 

"The omission of tlie words 'hard laljor' from tlie provisions prescribing tlie 
pimislinient in tlie varions sections of this act, shall not be construed as de- 
prlving the court of the power to impose hard labor as a part of the punish- 
ment, in any case vyhere such power now exlsts." 

This simply gives the court the power to impose hard labor as a part 
of the punishment but does not make it obligatory. The question is 
therefore not involved as to what would be the effect if the court had 
sentenced the défendant to a punishment witliout specifying hard labor 
when that was an obligatory part of the statute on the subject. 

[1] It is contended by the petitioner that he is illegally detained at 
the penitentiary at Leavenworth. He rehes upon the fact that the iirst 
section of the act of Congress, which provides for creating this prison 
(Act March_3, 1891, c. 529, 26 Stats.,839 [U. S. Comp. St. 1901, p. 
3725]), provides for its érection: 

"For the confinement of ail persons convicted of any crime whose term of 
imprisonment is one year or more at hard labor." 

And it is insisted that, as the petitioner was not sentenced at hard 
labor, he could not be lawfully detained at the Leavenworth institution. 

It was formerly the practice to use the state penitentiaries and coun- 
ty jails as places wherein to punish the violation of fédéral statutes. 
Numerous defects existed under this System because of varying rules 
and conditions in the différent penitentiaries, and for other reasons, 
and on March 3, 1891, Congress passed a law that the Attorney Gen- 
eral and Secretary of the Interior were authorized and directed to pur- 
chase three sites, two east of the Rocky Mountains and one west, and 
cause to be erected thereon three prisons "for the confinement of ail 
persons convicted of any crime whose term of imprisonment is one 
year or more at hard labor." It made an appropriation for the fitting 
of work shops, provided that the prisoners be employed exclusively in 
the manufacture of supplies for the government, such as can be be 
raanufactured witliout the use of machinery, prohibited the prisoners 
working outside the prison inclosure, vested the control and manage- 
ment of such prisons in the Attorney General, authorized him to make 
rules for the government of the officers of the prisons and the prisoners 
as he might deem proper and necessary. 

Four years later, on March 2, 1895, in the sundry civil bill (Act 
March 2, 1895, c. 189, 28 Stat. 957 [U. S. Comp. St. 1901, p. 3728]), 
the following provision was passed : 

"The niilitai'y prison at Fort Leavenworth, Kansas, Includlng ail the build- 
ings, grounds, and other property connected therewlth. is hereby transferveil 
from the Department of War to the Department of Justice, to be known as 
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tte United States penlteiitiary, and to be useû for the confinement of persons 
convicted in the United States courts of crimes against the United States and 
sentenced to imprisonment in a penitentiary, or convicted by courts-martial 
of offenses now punishable by confinement In a penitentiary and sentenced ta 
terms of imprisonment of more than one year ; and the Attorney General is 
hereby directed to transfer to the sald United States penitentiary such per- 
sons now undergoing sentences of confinement, imposed by the United States 
courts, in state prisons and penitentiaries, as ean be conveniently accommo- 
dated at the same penitentiary : Provided, That the said United States peni- 
tentiary shall be carried on in accordance wlth the provisions of sections 
four, five, six, seven, eight, and nlne of the act approved MarcU third, eighteen. 
huudred and ninety-one." 

The military prison at Ft. Leavenworth had been erected at a time 
when it was advocated by the War Department and believed by Con- 
gress that such prison should exist. Subsequently the army officers 
became advocates of post prisons. They did net believe that the con- 
centration of large numbers of miHtary prisoners was désirable and 
with the approval of Congress began the érection of numerous prisons 
at the army posts of the United States. It was while this situation 
existed that this last law of Congress was passed. Subsequently the 
oiïîcers of the army changed their minds upon the subject and conclud- 
ed the existence of a large number of prisoners at each army post was 
demoralizing to the army, and that the prisoners should be concentrated 
in military prisons. But for the time being the act of Congress in 
question made of the old military prison establishment a civil peniten- 
tiary, and it will be observed that the language of that law did not 
provide that the prisoners must bave been sentenced to hard labor as 
did section 1 of the act of 1891. That act did provide that the peni- 
tentiary should be carried on in accordance with the provisions of sec- 
tions 4, 5, 6, 7, 8, and 9 of the act approved March 3, 1891, but said 
nothing about limiting the prisoners to those described in section 1 of 
the act of 1891. It is true that, after the War Department had changed 
its opinion as to the wisdom of post prisons, Congress passed the act 
of June 10, 1896 (29 Stats. 380, c. 400 [U. S. Comp. St. 1901, p. 3729]), 
by which it provided for the sélection of the site of the miHtary rés- 
ervation at Leavenworth for a civil penitentiary and provided that 
when it should be erected the buildings and grounds that had been 
transferred to the Department of Justice by the act of Congress ap- 
proved March 2, 1895, should be restored to the control of the said 
Department of War, but the new civil penitentiary was not required 
to be for persons sentenced to hard labor, and this court is of the 
opinion that, if the provisions in the act of 1891 for the érection of 
three prisons "for the confinement of ail persons convicted of any 
crime, whose term of imprisonment is one year or more at hard labor," 
should still be in existence as to the Atlanta penitentiary and the one 
at McNeill's Island, upon which question no opinion is ventured, it 
was repealed as to the Leavenworth penitentiary by the sundry civil 
bill of March 2, 1895, and has never been re-enacted. The sentence, 
theref ore, to the penitentiary at Leavenworth without mentioning hard 
labor is not illégal. 
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[2] A question which is not specifically mentioned in the briefs, but 
was referred to in the oral argument, appears, however, upon the rec- 
ord. 

In Munson v. McClaughry, 198 Fed. 72, 117 C. C. A. 180, there was 
before this court a case on ail fours with this in many respects. There 
the prisoner was sentenced under the first count of the indictment for 
breaking into a post office with intent to commit larceny under Revised 
Statutes, § 5478, and under the second count of the same indictment 
for larceny of the property of the United States from the same build- 
ing at the same time that he committed the offense of breaking into 
the building charged in the first count. This court held he could hâve 
been convicted of either offense but not of both; that both crimes were 
inspired by a single intent and that could be punished but once. 

It thus clearly appears not only that the district Court of South 
Dakota erred, but it was expressly held by this court that it exceeded 
its jurisdiction by so much as its sentences exceeded the highest im- 
prisonment imposed on either act. The sentence of the larceny charge, 
having been imposed at the same time with a greater sentence on the 
charge of breaking into the building, was void as against the petitioner. 

[3] Ordinarily the law will on habeas corpus grant no relief to a 
prisoner under such circumstances until he has served the larger 
sentence imposed on the two counts, if that was within the power of 
the court to impose. In re Swan, 150 U. S. 637, 14 Sup. Ct. 225, 37 
L. Ed. 1207. It was in efifect so held by the Circuit Court of Appeals 
of the Sixth Circuit, when presided over by Ex-President Taft and 
by Judges Lurton and Day, now of the Suprême Bench. De Bara v. 
United States, 99 Fed. 942, 40 C. C. A. 194. While it was not so ex- 
pressly stated by the court, this was doubtless in part upon the ground 
that, where a prisoner was held under a sentence lawfully imposed, the 
question as to whether he was lawfully or unlawfully held upon anoth- 
er sentence was a mère moot question. That case was decided in Feb- 
ruary, 1900, but on June 25, 1910, Congress passed an act to parole 
United States prisoners and for other purposes, which in the first sec- 
tion provides : 

"That every prisoner who has been or may hereafter be convicted of any 
offense against the United States, and is conflned in exécution of the judg- 
nient of such conviction in any United States penitentiary or prison for a 
deflnite terni or ternis of over one year wliose record of condnct shows he has 
observed tlio rules of such institution, and who lias served one-third of tlie 
total of the terni or ternis for which he was sentenced, may be released on 
parole as hereinafter provided." Act June 25, 1910, c. 387, 36 Stat. 819 (U. 
S. Coinp. St. Supp. 1911, p. 1702). 

That law further provides for a board of parole for each prison 
and for application to such board for the benefit of the act. 

The court is of the opinion that aside from this statute the peti- 
tioner would be entitled to no relief whatever in this case but the Dis- 
trict Court of South Dakota had only authority to sentence him for 
five years. It sentenced him for five and three years, or a total of eight 
years, and he was committed accordingly. This sentence was void as 
to the three years but valid as to the five years ; yet he is being held un- 
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der a sentence for eight years. The parole law does net permit him 
to apply for its benefits except by the aggregating of the sentences 
against him and then taking one-third of that amount. He thus has 
no right under the parole law to apply for a parole until the expira- 
tion of tvvo years and eight months, whereas he is entitled under the 
statute, if he had been legally sentenced, to apply at any time after 
one year and eight months. The latter time has elapsed ; the former 
has not. 

We cannot conceive that the second sentence against the petitioner, 
tttterly void as it was and is, should be used to defer his right to apply 
for a parole (United States v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 
38 L. Ed. 631), and, while fully convinced that the rule would be other- 
wise in the absence of the parole law, this case is reversed and remand- 
ed, with directions to the District Court to discharge the petitioner 
from the custody of the défendant as to the charge of larceny but to 
remand him upon the charge of breaking into a post ofifice. 



HOPKTNS V. McCLAUGHRY, Warden. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1913.) 

i\o. 3905. 

1. Habeas Corpus (§ .30*) — Defective Indictment — Collatéral Attack. 

Habeas corpus to secure petitloner's release from iinprisonment on the 
ground that the Indictment is fatally defective is a collatéral, not a direct, 
attack on the indictment. 

[Ed. Note. — ITor other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. § 30.*] 

2. Habeas Corpus (§ 4*) — Jubisdiction — Defective Indictment. 

Wliere petitioner was accused in a fédéral court, havlng jurisdiction of 
liis person, of embezzlement and the abstraction of funds from a national 
banlc of which he was teller, such offense was within the jurisdiction of 
the fédéral court of the district in which the offense was committed, and 
hence, if the court erred in determining the sutHciency of the indictment, 
the error was one of law by a court aeting within its jurisdiction and re- 
viewable on a writ of error, and could not be revlewed on habeas corpus 
after conviction. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 4 ; Dec. 
Dig. § 4.*] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Habeas corpus, on pétition of Julius W. Hopkins, against Robert 
W. McClaughry, Warden of the United States Penitentiary at Leaven- 
worth, Kan. From an order denying the writ, and remanding the 
petitioner to custody, he appeals. Affirmed. 

Turner W. Bell, of Leavenworth, Kan., for appellant. 
H. J. Bone, U. S. Atty., and C. S. Briggs and A. M. Harvey, Asst. 
U. S. Attys., ail of Topeka, Kan., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 



*For other cases see same topiu & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SMITH, Circuit Judge. The petitioner, Julius W. Hopkins, was 
indicted by the grand jury of the District Court of the United States 
for the Northern District of Ohio, Eastern Division; the indictment 
being in eight counts. He plead guilty to the second count, which was 
as f ollovvs : 

"And tlie grand jurors aforesaid, upon thelr oath aforesaid, do further flnd 
and présent that the sald Julius W. Hopkins tieretofore, to wit, ou Febi'uary 
9, 1910, at Cleveland, in tlie county of Cuyahoga, in tlie division and district 
aforesaid, and witliin tlie jurisdiction of this court, being tlieu and there teller 
of a banking association organized and existing under and by virtue of the 
laws of the said United States, to wit, the First National Bank of Cleveland, 
did by virtue of his said office as teller, and while he was employed thereiu, 
hâve in his possession and custody divers notes of the national bank currency 
of the said United States to the amount and value of $3,100 of the moneys and 
funds of the said banking association ; and the said Julius W. Hopkins, then 
and there having in his possession, as teller of said National Bank association, 
the said moneys of said association, then and there unlawfully, knowingly, and 
felonlously did embezzle and abstract from the said banking association the 
said suni of $o,100 in national bank notes, as aforesaid. with intent to Injure 
and defraud the said banking association, contrary to the forni of the statute 
of the United States in such case niade and provided, and against the peace 
and dignity of the United States." 

He was ordered imprisoned in the United States penitentiary at 
Leavenworth, Kan., for a period of seven years. This habeas corpus 
proceeuing was instituted before the United States District Court of 
Kansas and resulted in his being remanded, and he appeals to this 
court. 

It is contended that the second count of the indictment above set 
out was defective in that: (1) It did not allège that such funds were 
in the hands of the petitioner and under his control. (2) It did not 
appear that the funds were withdrawn by the accused without the 
knowledge or consent of the association and converted to the use of 
petitioner or any one other than the association with the intent to in- 
jure and defraud the association. 

[1] Without intimating that the indictment was in any wise defec- 
tive, it must be remembered that this is a collatéral rather than a direct 
attack. In re Frederich, 149 U. S. 70, 13 Sup. Ct. 793, Z7 L. Ed. 653 ; 
Savin, Petitioner, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150; United 
States V. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631. No 
objection was ever made to the indictment in any way in the District 
Court for the Northern District of Ohio, Eastern Division, when it 
was returned, the petitioner arraigned, pleaded guilty, and was sen- 
tenced. The indictment is first assailed on this collatéral attack. 

The first portion of Revised Statutes, § 5209 (U. S. Comp. St. 1901, 
p. 3497), contemplâtes and includes three distinct ofïenses; First, the 
embezzlement ; second, the abstraction; and, third, the willful misap- 
plication of the money, funds, or crédits of the association. The count 
hère in question charges two of thèse offenses, namely, that the peti- 
tioner did embezzle and abstract the funds in question. If the charge 
of abstracting the funds be regarded as surplusage, the indictment was 
probably suiificient as one for embezzlement. 

In United States v. Harper (C. C.) 33 Fed. 472, cited by the peti- 
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tioner, Judge Jackson, afterwards on the Suprême Court of the 
United States, well points out the distinction between embezzlement 
and abstraction as used in this statute, as well as the essential éléments 
of embezzlement, and they are ail présent in this indictment, but, were 
it otherwise it would not foUow that the petitioner was entitled to any 
relief in this proceeding. 

As distinction is sometimes made by the fédéral courts on habeas 
corpus between one who bas been convicted in the state courts and 
one who has been convicted in the fédéral courts, we shall, without con- 
ceding that others are not in point, content ourselves with citing only 
cases where it has been sought to discharge one convicted in the féd- 
éral court. If the District Court for the Northern District of Ohio, 
Eastern Division, had jurisdiction of the petitioner and of the offense 
for which he was tried and did not exceed its powers in the sentence 
which it pronounced, this court can proceed no f urther. 

[Z] It is not denied that the charge of embezzlement from the First 
National Bank of Cleveland was within the territorial jurisdiction 
of that court, and it had the petitioner in its custody Upon that charge 
and was authorized to sentence him for not less than five years and 
not more than ten. It is true that in passing upon such cases the 
Suprême Court has often commented on its lack of jurisdiction of 
appeals in criminal cases, but it must be borne in mind that it has al- 
ways laid stress upon the fact that a habeas corpus proceeding is col- 
latéral, and that the court cannot do in a collatéral proceeding what it 
could not do on direct attack, but it has always assigned other reasons 
why the writ cannot be used to bring up mère defects in the indictment. 
Ex parte Watkins, 3 Pet. 191, 7 h. Ed. 650; Ex parte Parks, 93 U. S. 
18, 23 L. Ed. 787. 

In Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274, 
the court said ; 

■'Wlaether the iiulictment sets forth, in coinprehensive tenus, the offense 
%yhich the statute deseribes and forbids, and for which It prescribes a puu- 
ishment, is in every case a question of law whicli niust necessarlly be decided 
by tlie court in wliich the case originates, and Is therefore clearly within its 
.iurisdiction. Its décision on tlïe conforniity of the indictment to the provisions 
of the statute niay be erroueous, but, if so, it is an error of law, made by a 
court acting wltliin its jurisdiction, which could be corrected on a writ of 
error it such writ was allowed, but which cannot be looked into on a writ of 
habeas coij;ius liuiited to an iuquiry into the existence of Jurisdiction on the 
part of that court." 

In Re Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 274, the court 
said : 

"In ail such cases, when the question of jurisdiction is raised, the point to 
be decided is whether the court has jurisdiction of that class of offenses. If 
tlie statute has invested the court, which tried the prisoner, with jurisdictiou 
to punish a well-detined class of offenses, as forgery of its bonds or perjury 
in its courts, its judguient as to what acts were necessary under thèse stat- 
utes to constitute the crime is not reviewable on a writ of habeas corpus." 

In Dimmick v. Tompkins, 194 U. S- 540, 24 Sup. Ct. 780, 48 L. Ed. 
1110, the court said: , 

"It is also objected that the facts charged iu either the first or fourth couut 
of the indictment did not constitute any offense under the statute, aud that 
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the sentence was therefore wlthout jurlsdictlon. We are Bot by any means 
préparer! to adjudge tbat the indictment did not properly charge an offense in 
both tlie flrst and fourth counts. See DiniiiiicU v. United States, 116 Fed. 825 
[54 C. C. A. 320], involving thls indictment, wliere It is set forth. It is not, 
however, necessary în this case to décide the point, for the indictment chargée! 
enough to show the gênerai cliaracter of the crime, and that it was within the 
jurisdlctlon of the court to try and to punlsh for the offense sought to be set 
forth in the indictment. If it erroneously held that the indictment was suffi- 
cient to charge the offense, the décision was within the jurisdiction of the 
court to make, and could not be re-examlned on habeas corpus. The writ can- 
not be made to do the office of a writ of error. Even though there were, there- 
fore, a lack of technleal précision In the indictment In failing to charge wlth 
sufticient certainty and fullness some particular faet, the holding by the trial 
court that the indictment was sufflclent would be simply an error of law, and 
not one which could be re-examlned on habeas corpus." 

See Hyde v. Shine, 199 U. S. 62, 83, 84, 25'cup. Ct. 760, 50 L. Ed. 
90. Other questions hâve been raised but they hâve been determined 
adversely to the petitioner in O'Brien v. McClaughry, 209 Fed. 816, 
126 C. C. A. 540, decided by this court. The judgnient of the District 
Court must therefore stand. 

Affirmed. 



DOXOHUE T. BOSTON & M. R. B. 
(Circuit Court of Appeals, Second Circuit. December 9. 101.?.) 

No. 48. 

1. ArriîAL AND Ehrob (5 882*) — Causes of Action — Joindeb for Tkiat, — 

KionT to Allège Error. 

Where two actions for Injuries to différent individuals In the same ac- 
cident were joined and tried with plaintiff's express consent, he could not 
successfully claim that he was prejudiced by such procédure on writ of 
error. 

[FA. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3591- 
SGIO; Dec. Dlg. $ 882.*] 

2. Courts (S 406*) — Appellate Jurisdiction — Motion to Sbt Aside Verdict 

— INADEQUACT. 

A writ of error does not lie to bring to the Circuit Court of Appeals for 
review the déniai of a motion to set aside a verdict for plaintiff as inadé- 
quate. 

TEd. Note. — For other cases, see Courts, Cent Dig. § IIOS ; Dec. Dlg. § 

406.*] 

8. Trial (§ 252*) — Instructions — Applicabilitt to Evidence — Personal In- 
juries. 

Where, in an action for injuries to a passenger, défendant conceded that 
the collision happened through the négligence of its servants and that it 
was Uable for the conséquences thereof but did not concède that plain- 
tiff was in any way injured or that he had been thrown down by the col- 
lision, It was error for the court to charge that, under défendant'» ad- 
missions, plaintiff was at least entitled to recover nominal damages. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. §§ 505, 596-612; Dec. 
Dlg. § 252.*] 

4. Appeal and Errob (§ 1057*) — Rulings on Evidence — Préjudice. 

Where, in an action for injuries to a passenger, there was no dispute 
that at the tlme of the collision the speed of the train was sufficleutly 
great to toss about and throw down some of the persons In the car in 

*For other ca^es see s&me toplc & i humbbb lu Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe* 
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which plaintiff was riding, he was not prejudiced by the exclusion of the 
testimony of a wltness as to the speed of the train shortly before it 
reached the place of the accident. 

[Ed. Xote. — For other cases, see Appeal and Errer, Cent. Dig. §§ 4194- 
4199, 4205 ; Dec. Dig. § 1057.*] 

'5. Appeal and Errok (§ 1048*)— Rulings on Evidence — Préjudice. 

Where plaintifC sued for injuries alleged to hâve been sustained in a 
railroad accident, and a wltness had testified that he only remembered 
the crash, plaintiff was not prejudiced by the exclusion of a question ask- 
ing the wltness what he saw. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4140- 
4145, 4151, 4158-4160 ; Dec. Dig. § 1048.*] 

6. Appeal and Error (§ 1052*)— Rulings on Evidence— Pre.tudice. 

Where, in an action for Injuries to a passenger, the conductor subse- 
quently testified from a mémorandum made at the time that 15 passengers 
complained of injuries, plaintitï not being aniong them, he was not preju- 
diced by the admission of an answer of the conductor, over objection, that 
only one or two complained of slight bruises. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4171- 
4177; Dec. Dig. § 1052.*] 

7. Appeal and Error (§ 1050*) — Rulings on Evidence — Pre.tudice. 

Where, in an action for injuries to a passenger, it had already appeared 
without objection that one of the passengers was "flghtlng drunk," plain- 
tiff was not prejudiced by a statement of a wltness, who wrote a story 
of the accident, that he saw bottles on the floor of the car. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1068, 
1009, 4153-4157, 4166; Dec. Dig. § 1050.*] 

8. Appeal and Error (1 1029*) — Rulings on Evidence — Préjudice. 

Where, in an action for alleged injuries to a passenger, the jury must 
have found that he had not been injured at ail, exceptions taken to the 
examination of expert physicians on the issue of damages would not be 
reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4035, 
40;i6; Dec. Dig. § 1029.*] 

In Error to tlie District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, in favor of plain- 
tiff in error, who was plaintifï below. The action was to recover dam- 
ages alleged to have been sustained while plaintiff was riding on a 
train on defendant's road; such train coming into what is called a 
"side-wipe" collision with a freight car. The jury rendered a verdict 
in favor of plaintiff for six cents damages. 

Richard J. Donovan and Herbert D. Cohen, both of New York City, 
for the plaintiff in error. 

Charles M. Sheafe, Jr., of New York City, for the défendant in er- 
ror. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Several other persons, who were 
riding in the same car as plaintiff, brought similar actions. Two of 
thèse causes, plaintift''s and that of one Long were tried together be- 

•For other cases see same topie & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fore the same jury. Not infrequently two actions for négligence re- 
sulting in injury to a single individual, one by the injured party a mar- 
ried woman for her pain and suffering, and the other by her husband 
for loss of services and expansés of treatment, are thus tried together. 
We think, hovvever, that where, as hère, there is question whether 
two* independent individuals were each actually injured, the practice 
of trying both cases at the same time before the same jury is an un- 
satisfactory one. Plaintiff in error contends that he has been preju- 
diced by it, but he is in no position to raise such objection; that meth- 
od of trial was adopted with his expressed consent; indeed, it could 
not hâve been adopted had he objected at the time. 

[2] Plaintiff moved to set aside the verdict as inadéquate, and his 
motion was denied. It is well settled that a writ of error does not 
bring to this court for review the déniai of such a motion, or any 
question as to the adequacy of the amount awarded for damages in 
a cause like this. 

[3] Incidentally we may note that apparently the trial judge was 
in error in charging the jury that they must, in any event, award the 
plaintiff six cents. This seems to bave occurred through a misappre- 
hension as to the scope of defendant's concessions. It did concède 
that the collision happened through the négligence of its servants, and 
that it was liable for the conséquences of such collision. It did not 
concède that the plaintiff was in any way injured by the collision, or 
even that he was thrown down by it. Evidently, if they had not been 
instructed to bring in a verdict of six cents, the jury's verdict would.. 
bave been for défendant. 

Plaintiff testified that he was thrown down, received a severe blow 
on the back of his head, which made him unconscious and prevented 
his doing any vvork for a considérable period of time. He had a 
scar on the back of his head which he said was the resuit of such 
wound. The eut indicated by the scar would bleed profusely, but na 
one saw any blood on Donohue at the time or heard him complain of 
any injury. Witnesses who were corroborated by records and time. 
cards testified that at the very time when, as plaintiff testified, he was. 
laid up as a resuit of the injury he received at the time of the colli- 
sion he was back at his job, passed by a doctor as fit to work (as the: 
State statute required), doing full day's work and earning full day's 
pay. Apparently the jury were satisfied that he lied to them deliber- 
ately and intentionally as to the nature of his alleged injuries, and, 
having reached that conclusion, rejected his whole testimony as they 
had the right to do. If they rejected his testimony there was no évi- 
dence at ail that he was eut, or thrown, or injured in any way at the 
time of collision. 

[4] There are several exceptions to admission or rejection of tes- 
timony which are assigned as error. A witness was not allowed ta 
testify to the speed of the train a little while before it reached the 
place of the accident. There was no dispute that at the time of col- 
lision it was fast enough to toss about and throw down some of the 
oersons in the car. 
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[5] A witness McKeon, who was in the car, said that he "remem- 
bers the crash and that's ail he remembers." A question, "what did 
you see?" was disallowed, but as he had no recollection of seeing 
Donohue on that day, and said that he remembers only the crash, there 
seems to be no harmful error in this exclusion. 

[6] An answer of the conductor that only one or two complained 
of slight bruises was objected to, but need not be considered, because 
subsequently the same witness, testifying from a mémorandum made 
at the time, said that 15 complained; Donohue not being among them. 

[7] An objection to a statement of the witness Hughes, a news- 
paper man who wrote up a story of the accident, that he saw "bottles" 
on the floor of the car is trivial and unimportant. It had already 
appeared without objection that one of the party was "fighting drunk." 

[8] The verdict makes it unnecessary to consider the exceptions 
noted on examination of the expert physicians. If the jury had found 
that plaintiff was injured at ail, had struck his head and eut his scalp 
and lost consciousness as he claimed, and had given some sum ap- 
propriate to such an in jury — $100, or even $50 or $25 — plaintiff might 
bave been prejudiced if the answers to some of the questions excluded 
would be calculated to show that more serions conséquences were 
likely to resuit from such a blow. But, since the jury evidently found 
that he had not received a blow which knocked him unconscious or eut 
his scalp, spéculation as to what might hâve happened if he had re- 
ceived such a blow is unimportant. 

The judgment is affirmed. 



KORRIS V. ÏRENHOLM. 
(Circuit Court of Appeals, Fifth Circuit. December 2G, 1913.) 

Ko. 2,576. 

1. Bankruptcy (§ 191*) — Liens — l'ERSoNAt, Property — Adjudication — Dits- 

PLACEMEXT. 

Code Miss. 1906, § 3079, provilles tliat tlie vendor of Personal property 
sliall liave a lien thereon for the purcliase money while the sub.lect o£ 
the sale remaius in the hands of the flrst purchaser or of one deriving ti- 
tle or possession through hini with notice that the purcliase money is 
unpaid. llehl that, where a suit was brought to enforce such lien withln 
four months prior to the filing of a bankruptcy pétition against the pur- 
chaser, such lien was one created by statute and not one obtained by ju- 
dicial proceedings, and was not afïected by Bankr. Act July 1, 1898, c. 
641, § 67d, 30 Stat. 564 (U. S. Comp. St. 1901, p. 344t)), providing that 
liens given or accepted in good faith and not in contemplation of or in 
fraud of the act, and for a présent considération, to the extent of such 
considération only shall not be dlsplaced. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 286, 287, 
290, 351 ; Dec. Dig. § 191.*] 

2. Baxkruptcy (§ 191*) — Selleb's Lien — Enfoecement in Bankruptcy by 

Assignée. 

Since the seller's lien for the priée conferred by Code Miss. 1906, § 3079, 
is but a security for the priée, the beneflt of which follows the debt and is 

*For other cases see same toplc à § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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enforceable at least in eqiiity by an assignée, it is enforccable by an a» 
signée in bankniptcy proccediugs agaiust the debtor. 

[Ed. Note.— For other cases, see Baukruptcy, Cent. Dig. §§ 286, 287, 200, 
351 ; Dec. Dig. § 191.*] 

Pétition to Superintend and Revise Proceedings from the District 
Court of the United States for the Southern District of Mississippi ; 
Henry C. Niles, Judge. 

In the matter of bankruptcy proceedings of W. M. Phillips. A 
decree was entered displacing a lien on personal property claimed by 
petitioner, T. R. Norris, on objections of E. D. Trenholm, the bank- 
rupt's trustée, and petitioner files a pétition to superintend and re- 
vise. Pétition granted, and decree reversed. 

Marcellus Green and Garner W. Green, both of Jackson, Miss., for 
petitioner. 

Robert H. Thompson and J. Harvey Thompson, both of Jackson, 
Miss., for respondent. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge. Phillips, the bankrupt, was a druggist 
in business at Jackson, Miss. He purchased from the Columbus Show- 
case Company showcases for his drug store. The showcases, on his 
order, were by the showcase company manufactured for him and put 
up in his drug store. Phillips paid for them ail except $485, for which 
balance he gave his note due July 15, 1910. The showcase company, 
for value, transferred the note to T. R. Norris, the petitioner herein, 
The Mississippi statute giving vendors of personal property a lien for 
the purchase money is as follows : 

"Lien on Personal Property for Purchase Money. — The vendor of personal 
property shall liave a lien thereon for the purchase money while it remains 
in the hanils of the flrst purchaser, or of one derivlng title or possession 
through Iiini, with notice that the purchase money was unpaid." Code iilss. 
1906, § 3079. 

On August 9, 1910, Norris, as the assignée of the note, sued in 
the proper Mississippi state court to collect the note and enforce the 
lien on the showcases. A writ of seizure was issued by the court, 
and the showcases were seized by the sheriff. While the property was 
so in the possession of the sheriff under the procédure to enforce the 
lien, the pétition in bankruptcy was filed in the court below on Sep- 
tember 8, 1910, and Phillips was adjudicated a bankrupt, and E. N. 
Trenholm was appointed trustée of his estate. Under an agreement 
of the parties in interest, the trustée sold the drug store and fixtures; 
the agreement providing that $485 of the purchase money would be 
held by the trustée subject to the settlement of the question as to 
whether or not Morris was entitled to a lien on the showcases for 
the balance due on them. The référée held that the proceedings in 
bankruptcy nullified whatever lien Norris may hâve had. Pronounc- 
ing such judgment, he said : 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"I ain of the opinion tliat section 67 of tlie Banlîruptcy Act nulllfles the 
proceeflitigs, and that whatever lien Norrls may liave had by the institution 
of sald condemnation suit was avoided by the bankruptcy pétition and ad- 
judication. The fact that a judgnieut was fornially taken against the bank- 
rupt after adjudication does not affect the situation ; as the judgnient, if 
taken before the bankruptcy, and within the four months' period, durlug in- 
solveucy, would bave fixed no lien that an adjudication would not hâve nulli- 
fied ; and certainly the taklng of the judgment after adjudication did not 
strengthen the situation." 

This order was approved by the District Court, and Norris, the 
assignée of the note given for the purchase money of the showcases, 
brings the case to this court on pétition to superintend and revise. 

[ 1 ] The order holding the lien to be avoided by the bankruptcy pro- 
ceedings was made upon the theory that Norris was asserting a lien 
created by his suit in the state court. If such had been the case, the 
bankruptcy proceedings would hâve annulled the lien, the suit having 
been brought and the property seized in the state court within four 
months of the filing of the pétition in bankruptcy. Bankruptcy Act, 
§ 67c. But the suit in the state court was not one to establish a lien, 
but to enforce a lien already existing, created by the state statute — 
a lien which existed from the time of the sale of the showcases to 
Phillips. The bankruptcy act, after providing for the dissolution of 
liens created by suits at law or in equity within four months of the 
filing of the pétition, refers to another class of Hens that are not af- 
f ected by the act. Section 67d is as f ollows : 

"Liens given or accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been re- 
corded according to law, if record thereof was necessary to impart notice,, 
shall, to the extent of such présent considération only, not be afïected by this 
act." Bankruptcy Act, § 67d. 

It was not a claim necessary to be recorded, and no attack is made 
on it for fraud, so it is difficult to find any reason for saying that it 
is not a lien which is included in the class of liens "not to be aiïected 
by this act." Liens coming within section 67d are not dissolved by the 
proceedings in bankruptcy. It bas been so decided by this court as to 
a landlord's lien created by statute, Martin v. Orgain, 174 Fed. 772, 
778, 98 C. C. A. 246; and as to a contractor's or builder's lien for 
material furnished, the lien being given by statute. In re Georgia 
Handle Co., 109 Fed. 632, 48 C. C. A. 571. A lien for wages, cre- 
ated by statute, is not dissolved by the bankruptcy of the employer. 
In re Kerby-Dennis Co., 95 Fed. 116, 36 C. C. A. 677. And there are 
many cases cited in the text-books showing that liens like the one 
hère considered — liens created by statute — are preserved by the act. 
Collier on Bankruptcy (8th Ed.) 769, 770; 1 Remington on Bank- 
ruptcy, §§ 1115-1160. 

[2] But it is contended that the vendor's lien created by the Mis- 
sissippi statute cannot be enforced in favor of Norris, the assignée, 
holding the claim ; that such lien is not assignable. 

By statute in Mississippi, the assignée of any chose in action may 
sue thereon in his own name. Code Miss. 1906, § 717. The vendor's 
lien established by section 3079, supra, being an express lien, and 
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contractual in the sensé that it arises from the contract of sale, we 
can see no reason why it does not pass by the assignment of the ob- 
ligation given for the purchase money. It is only a security for the 
payment of the price, and the benefit conferred by it should follow 
the debt vvhen it is assigned. Foundrv Co. v. Pascagoula Ice Co., 72 
Miss. 608, 615, 18 South. 364; Powéll v. Smith, 74 Miss. 142, 151, 
20 South. 872. But if this were not true in a court of law, it would 
be so in a court of equity (2 Story's Eq. Jur. §§ 1227-1231 ; West- 
moreland & Trousdale v. Poster, 60 Ala. 448, 455), and "a court of 
bankruptcv is a court of equity" (In re Moller, 8 Ben. 526, 17 Fed. 
Cas. No. 9699; In re Kane, 127 Fed. 552, 553, 62 C. C. A. 616). 

We are of the opinon that the District Court erred in holding tliat 
the proceedings in bankruptcy nullified the lien held by petitioner. 

The pétition to revise is granted, and the decree is 

Reversed. 



In re SAVARESE. 

Appeal of STATE BANK. 

(Circuit Court of Appeals, Second Circuit. Deeember 9, 1913.) 

No. 60. 

1. Bankruptcy (§ 407*)— Discharge — Ob,tections — "Crédit." 

Where a bnnk loaneci money to tlie bankrupt on certain wareliou.se re- 
celpts as collatéral, but only after a false financial statement had been 
presented, and it appears that the loan would not liave been made with- 
out such statement. the loan was a crédit withln Bankr. Act July 1, 1898, 
e. 541. § 14 (3), 30 Stat. 550 (U. S. Conip. St. 1901, p. 3427), as amended 
by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, 
p. 1496), providlng that a discharge shall not be granted if the bankrupt 
has obtained money or property on crédit upon a materially false state- 
ment in writing made by him to any person or lils représentative to ob- 
tain crédit from such person. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731. 737, 
738, 740-751. 7,58, 760, 761; Dec. Dig. § 407.*' 

For otliei' définitions, see Words and Phrases, vol. 2, pp. 1711-1713 ; 
vol. 8, p. 7622.] 

2. Bankbcptcy (§ 407*) — Disciiabge — Objections — Obtaining Crédit — 

False Financial Statement. 

Where a bankrupt knew that a financial statement was being prepared 
by bis bookeeper to be us^d as the basis of crédit froin a bank, as he was 
authorized to do, and copies of the statement, whieh was materially false 
wltli référence to matters concerning wliich the bankrupt was entirely 
familiar were called to his attention, though he testifled that he left 
such work to the bookkeeper and other oflice clerks and relied impllcitly 
on them, and thought the statement was correct such testimony was un- 
true, or lie was recklessly négligent ; and he, being bound by the acts of 
the bookeeper in preparing and submitting such statement, was therefore 
not entitled to a discharge uuder Bankr. Âct July 1, 1898, c. 541, § 14 (3), 
30 Stat. 550 (TJ. S. Comp. St. 1901, p. 3427), as amended by Act Feb. 5, 
1903, e. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1496), provid- 
ing that a bankrupt shall not be entitled to a discharge if he has obtained 
money on crédit on a materially false statement in writing to the person 
from whom such crédit Is obtained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

•Fer other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the Eastern 
District of New York ; Van Vechten Veeder, Judge. 

In the matter of the bankruptcy proceedings of Ferdinando Savarese, 
individually and as surviving partner of the firm of V. Savarese & 
Bro. An order having been entered overruHng the spécifications of 
objection to the discharge of the bankrupt filed by the State Bank, it 
appeals. Reversed. 

W. T. Kohn, of New York City, for appellant. 
Isadore Finkler, of New York City (Joseph M. Herzberg, of New 
York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is the appeal of an objecting creditor 
from an order granting the bankrupt a discharge. 

Ferdinando Savarese, as surviving partner of the firm of V. Sa- 
vai ese & Bro., having been adjudicated a bankrupt, applied for his dis- 
charge. The State Bank filed spécifications of objection, only one of 
which need be considered. 

"Third.— TJpon Information and belief tbat the said bankrupt bas wrong- 
fnlly, fraudulently, and knowingly and willfully obtained nioney and prop- 
erty from tbe State Bank and others of his creditors, on crédit, upon mate- 
rially false statements in writlng, which statenientis were made to such cred- 
itors for the purpose of obtaining such inoney and property on crédit." 

This objection is founded on section 14 (3) of the Bankruptcv Act 
(Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 19Ô1, p. 
3427], as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1911, p. 1496]) which provides tliat a discharge shall 
not be granted if the bankrupt has — 

"obtained money or property on crédit upon a materially falfse statement In 
writlng, made by hlm to any person or his représentative for the purpose of 
obtaining crédit from such person." 

No exception is taken to the right of the State Bank to file spécifi- 
cations of objection, so that question is not before us for considération. 

Vincenzo Savarese, one of the partners, died some years before, and 
his interest in the firm was never settled up. His wife was adminis- 
tratrix of his estate, and his son Salvatore was a clerk in the em- 
ployment of the firm on a weekly salary, and so remained down to 
the time of the adjudication. At that time he was about 22 years of 
âge, while the bankrupt was 60 years of âge, and had been in the 
business 40 years. The testimony is that Salvatore's very responsible 
duties were principally in the office, while Ferdinando's principal ac- 
tivities were outside, buying and selling. 

[1] July 16, 1909, Salvatore presented a written, but unsigned, 
statement of the firm's condition as of December 31, 1908, to the State 
Bank, and on July 27, 1909, the bank advanced the firm $10,000 against 
warehouse receipts for oil and cheese. We think the statement was 
made for the purpose of obtaining crédit from the bank, and that the 
bank relied upon it in making the advance of $10,000 to the firm. It 
is objected that this advance was not upon crédit, because the bank 
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received the warehouse receipts as collatéral. But the act does not 
say that the crédit must be obtained solely on the written statement. 
We think it enough that the advance vvould not hâve been made with- 
out the statement. So treated, the loan vvas a crédit within the mean- 
ing of the act. 

[2] The statement was false in various particulars. It included 
premises 95 First Place, at a value of $7,500, and 115 First Place, at 
a value of $7,000. Neither of thèse premises was firm assets. The 
first belonged to the estate of Vincenzo Savarese, and the second to 
Ferdinando Savarese, who conveyed it to his wife in March, 1909. 
Moreover, the premises vvere included at full value, without deducting 
a mortgage of $5,000 on 95 First Place and of $5,500 on 115 First 
Place. An expert who examined the firm's books testified that the 
amount of notes payable was $74,367.82 instead of $50,302.36, and of 
accounts payable $51,383.80 instead of $34,590.78, as set out in the 
statement. In addition he found accounts payable to the amount of 
$5,397.84 which were not on the ledger at ail. 

October 20, 1909, Salvatore Savarese presented a statement of the 
firm's affairs as of the same date (December 31, 1908) to one Docken- 
■dorfif as a preliminary to an arrangement whereby ail the firm's ac- 
counts receivable were to be assigned to him against advances of 75 
per cent, of their face. This statement made the accounts receivable 
$10,000 less, and the liabilities $17,000 greater, than did the statement 
submitted to the State Bank. It furthermore appeared that a separate 
ledger known as the fake ledger was kept oî accounts receivable as- 
signed to Dockendorff, many of which, as we understand it, were fic- 
titfous, though the évidence upon this point is meager. 

No question is made but what thèse fraudulent acts and practices 
would bar the bankrupt's right to a discharge if he knew of them. 
He admits that he knew Salvatore prepared such statements, was au- 
thoiized to do so, and that copies were kept which he saw. As matter 
of law, thèse acts of Salvatore were his, but as matter of morals, he 
says he thought the statements correct, and that, his duties being out- 
side the office, he relied implicitly on Salvatore, the bookkeeper and 
other office clerks, who were acting in the premises. The spécial com- 
missioner was so favorably impressed by the appearance and manner 
■of Ferdinando Savarese in testifying that he believed him. The dis- 
trict judge, with hésitation, confirmed the report. 

Giving great weight, as we should, to thèse conclusions, we are 
still unable to believe that Ferdinando Savarese was without knowl- 
edge in the premises. He had been 40 years in the business, and was 
entirely familiar with the amount and value of goods on hand. He 
could hardly hâve overlooked the fact that his First Place premises 
were included in the statement as firm assets, and were grossly over- 
valued. At the least, he was recklessly négligent. If such accounts as 
his are to be adopted, it will be made very easy for embarrassed mer- 
chants to close their eyes to fraudulent acts of their servants by which 
they profit, and then, if bankruptcy ensues, obtain the discharge which 
is intended to enable the merely unfortunate debtors to start life anew. 

The order is reversed. 
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BRADLEY et al. v. SULLIVAN et al. (two cases). 

(Circuit Court of Appeals, Sixth Circuit. December 11, 1913.) 

Nos. 2,.S8.3 and 2,384. 

1. Collision (§ 70*) — Vessel Bbeaking from Moorin'Gs— Buhdex of Troof. 

A vessel which broke froni her moormgs and Injured otlier luocred ves- 
sels by collision Is liable therefor unless the owners affirmatively show 
the exercise of proper care and tliat the breakiiig away and drifting were 
the resuit of inévitable accident. 

[Ed. Note. — For other cases, see Collision, Ceut. Dig. §§ 91-100; Dec. 
Dig. § 70.*] 

2. Collision (§ 74*) — Vessel Breaking froii Moorings — Inévitable Acci- 

dent. 

Evidence considered, and held not sufflcient to establish the claim that 
the breaking from her winter moorings of a vessel during high water, 
resulting in collisions and injury to other vessels, was due to inévitable 
acciélent. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 104; Dec. Dig. 
§ 74.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suits in admiralty, by Lafayette S. Sullivan and George H. Brey- 
man, and by Lafayette S. Sullivan and another, as owners of the 
steamer Rust and the schooner Barnes, respectively, against the steam- 
er Alva ; M. A. Bradley and others, claimants. Decree for libelants, 
and claimants appeal. Afïirmed. 

Goulder, Day, White, Garry & Duncan, of Cleveland, Ohio (H. D. 
Goulder and T. H. Garry, both of Cleveland, Ohio, of counsel), for 
appellants. 

W. S. Thurstin, Jr., of Tolède, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Thèse appeals bring under review 
the facts and the applicable law touching the breaking away of the 
steamer Alva from her winter moorings in the Maumee river at To- 
ledo, and drifting downstream until through collision with the steamer 
Rust and the schooner Barnes the three vessels were carried to points 
down the river where they stranded and sustained injuries. Two ac- 
tions were brought in the court below against the Alva, one by the 
owners of the Rust, and the other by the owners of the Barnes ; and 
answer was filed to each libel by the intervening owners of the Alva ; 
but the cases were heard together and on the same évidence. The 
findings below were against the Alva, the damages in each case ascer- 
tained, and decrees entered. The owners of the Alva appealed in 
each case, the appeals were Consolidated by stipulation, and will be 
disposed of hère, as the two cases were below, in one opinion. 

The three vessels in issue were moored on the west side of the 
river, the Alva at the Pennsylvania dock, and the Rust and Barnes 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
209 F.— 53 
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at the Hocking Valley dock. The Alva was 324 feet long, 42 feet 
beam, 2,000 net tonnage, and had on board a cargo of about 70,000 
bushels of flaxseed. The Rust was 201 feet long, 33 feet beam, 666 
net tonnage ; the Barnes was 460 net tonnage ; and thèse two ves- 
sels were each without cargo. The Alva stood some 400 feet further 
up the river than the Rust, and the Barnes stood astern of the Rust; 
each vessel, it need not be said, having been moored with its bow up- 
stream. 

[ 1 ] The libels charge négligent niooring of the Alva. The answers 
deny this and aver inévitable accident due to an extraordinary flood 
with ice floating in the river. Thus collision and injury were admit- 
ted ; and, since thèse were direct results of the breaking of her moor- 
ings and drifting downstream (Slyfield v. Penfold, 66 Fed. 362, 364, 
13 C. C. A. 512 [C. C. A. 6th Cir.]), the Alva was liable unless her 
owners could show aflfirmatively that the drifting was the resuit of 
inévitable accident (The Louisiana, 3 Wall. 164, l'73, 18 L. Ed. 85 ; 
The William E. Reis, 152 Fed. 673, 676, 82 C. C. A. 21 [C. C. A. 
6th Cir.] ; The Olvmpia, 61 Fed, 120, 122, 9 C. C. A, 393 [C. C. A. 
6th Cir.] ; The Waterloo, 100 Fed. 332, 40 C. C. A. 386 [C. C. A. 
3d Cir.] ; Campbell v. Pennsylvania R. Co.. 85 Fed. 462, 29 C. C. 
A. 268 [C. C. A. 2d Cir.] ; The Lincoln, Fed. Cas. No. 8,354, opin- 
ion by Judge Lowell). 

[2] Plainly the appellants hâve not shown that the accident was 
due to inévitable causes, unless the évidence proves that they exer- 
cised such care and prudence in mooring the Alva as the circum- 
stances required. The Alva was driven from her moorings about 1 
o'clock on the morning of January 23, 1904. The river was at the 
time about two feet above the normal, and the ice was in motion; 
but the crest of the flood was not reached until some hours after thèse 
boats had been set adrift and the substantial damages sustained. The 
évidence relating to the disruption of the moorings centered at last 
upon the size and condition of certain piles, two in number, to which 
the anchor chain, the mainstay of the Alva, was fastened. The chain 
had been passed from the starboard hawsepipe, and extended forward 
to and fastened about thèse piles. Although lines additional to those 
previously maintained on the Alva had, shortly before the accident, 
been put in place in anticipation of a rise and floating ice in the river 
(of which warning had been received by the owners), yet the stress 
due to the pressure upon the Alva came upon her anchor chain and 
the piles to which it was fastened as stated. The piles broke, the one 
nearest the boat first and then the other, when the remaining lines 
gave way. The Alva drifted downstream until she came into contact 
with the Rust. Four more lines were then put out to fasten the Alva 
to timbers lying back of the Hocking Valley dock. The pressure of 
the ice subsequently carried away both the Alva and the Rust, the 
anchor chain of the latter breaking, but not the piling to which it was 
fastened. This resulted, as stated, in striking and carrying away the 
Barnes. The relative dimensions of thèse vessels in connection with 
the cargo of the Alva easily account for such a resuit. 

We shall not review the évidence, for this in efïect would be to 
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repeat the discussion of the court below. Judge Killits' analysis of 
the facts pertinent to the lack of care and précaution alleged in re- 
spect of the mooring of the Alva and his conclusion in that behalf 
seem to us to be justified by the record. The strength of his opinion 
cannot be met by criticism of the undisclosed character of a witness, 
any more than it can by similar treatment of an immaterial mistake Hke 
that concerning the location of the Barnes. If the Rust and the 
Barnes had in fact been "lying side by side," the resuit, as also its 
cause, would hâve been the same. 

From thèse considérations it is enough to conclude, as we do, that 
the owners of the Alva hâve not sustained the burden which the law 
imposes upon them. The Edmund Moran, 180 Fed. 700, 702, 104 C. 
C. A. 552 (C. C. A. 2d Cir.) ; The Olympia, supra, 61 Fed. at page 
122, 9 C. C. A. 393). Further, even as respects the causes relied on 
as inévitable, the appellants failed to show that the ilood and floating 
ice were unprecedented. Not only had the river in thawing seasons 
reached higher stages than the level attained by this fiood (which oc- 
curred several hours after the accident now in question), but at the 
time the Alva's moorings gave way the stage of the river was well 
within not infrequent past expériences; and the conditions prevailing 
during both of thèse latter stages were anticipated and overcome by 
those in control of other vessels then moored in neighboring portions 
of the river and equally exposed. Certainly nothing more is needed 
to establish the fact that the accident was not inévitable. 

The decree in each case is affirmed, with costs. 



KERSHAW OIL MILL et al. v. NATIONAL BANK OF SAVAXXAH. 

(Cil-cuit Court of Appeals, Fourth Circuit. December 4, 1013.) 

No. 1,181. 

Appeal and Erbob (§ 1195*) — Peior Appeal — Bevbksal — Détermination — 
Effect — Law of Case. 

A. & Son, havlng purchased cotton known as "linters" from défendants, 
procured them to slilp the same as "cotton" on the pretense that they could 
insure the same during transportation at a higher valuation. Défendants 
with such If nowledge procured bilUs of lading describing the material as "cot- 
ton," and A. & Son on présentation of draf ts attaehed to the bills of lading 
paid the drafts, detaehed them, and pledged the bills to plaintiflE bank for 
a loan on the theory that the material was "cotton" instead of "linters." 
Meld, that the Court of Appeals, on a prior appeal, having held that since 
défendants might by reasonable care hâve discovered that the reason for 
A. & Son's request that the property be misdescribed was mère pretense 
and would enable them to perpetrate the fraud committed, they were lia- 
ble to plaintiff, such détermination was the law of the case on retrial, 
and, in the absence of différent évidence, the trial court properly held 
that défendants were liable and that the only issue for trial was the 
question of damages. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4661- 
4665; Dec. Dig. § 1195.*] 

*For other cases see same topic & S nxjmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for tlie East- 
ern District of South Carolina, at Columbia; Henry A. Middleton 
Smith, Judge. 

Action by the National Bank of Savannah against the Kershaw Oil 
Mill and the Lancaster Cotton Oil Company. Judgment for plaintiff, 
and défendants bring error. Affirmed. 

E. D. Blakeney, of Kershaw, S- C, and Thos. J. Kirkland, of Cam- 
den, S. C, for plaintififs in error. 

William Garrard, of Savannah, Ga. (Garrard & Gazan, of Savan- 
nah, Ga., and McCullough, Martin & Blythe, of Greenville, S. C, on 
briefs), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

W^OODS, Circuit Judge. The issues of law involved in this case 
will be made évident by the foUowing statement : 

Ail & Son, cotton buyers of Savannah, Ga., through their agent, 
R. M. Kennedy, purchased from the défendant Kershaw Oil Mill 
362 baies of "linters" and from the défendant Lancaster Cotton Oil 
Company 300 baies, at the average price of about 41/2 cents a pound. 
"Linters" is a fiber which cotton oil mills obtain by reginning cotton 
seed before extracting the oil. It is well known as a distinct mercan- 
tile commodity of much shorter fiber than lint cotton, and the price 
paid for it in thèse transactions was far below the market price of a 
médium grade of lint cotton. The défendants shipped to AU & Son 
the linters purchased from them, and had the bills of lading made out 
for cotton instead of linters, relying on the false statement of AU & 
Son that if the baies were shipped as linters the railroad company in 
case of loss would not be liable for more than 2 cents a pound, and 
that for that reason they, as purchasers, preferred to pay the higher 
freight rate charged for cotton. The agents of the railroad company 
issued the bills of lading with fuU knowledge that the consignments 
called cotton were linters. Upon présentation through a bank of the 
bills of lading with drafts attached for the purchase money of the 
linters, AU & Son paid the amounts caUed for, and after detaching 
the drafts obtained a large sum of money from the plaintiff bank, by 
indorsing the biUs of lading, on the faith that they had been issued for 
shipment of 662 baies of cotton. 

The bank, after discovering the fraud and ascertaining its loss, 
brought separate actions against the défendant cotton oil mills, assert- 
ing their liability on the ground that by procuring the false descrip- 
tion of the goods in the bills of lading issued to them, and thus ena- 
bling AU & Son to perpetrate the fraud, the défendants had made 
themselves participants therein. 

The two causes were heard together, and the district judge on the 
first trial instructed the jury that there was no évidence that the de- 
fendants had intended to participate in the corrupt scheme of AU & 
Son or that they had any knowledge of it, and that although it was 
clear from the évidence that the défendants by the exercise of ordi- 
nary intelligence and through the ordinary avenues of information 
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conld hâve discovered the falsity of the pretensive reason of the con- 
signée for desiring the linters shipped as cotton, yet, in the absence 
of actual fraud on their part, the défendants were not liable to a third 
person who had acquired the bills of lading by indorsement and had 
advanced money on them. 

This court in reversing the judgment of the District Court held that 
the défendants' knowledge of the obvious différence between Hnters 
and cotton as commercial comniodities, their knowledge of the custom 
of indorsing bills of lading to obtain money on the faith of the prop- 
erty described, their failure to make the inquiry which would hâve 
made évident the pretensive character of the reason assigned by Ail 
& Son for requesting the false description — ail taken together led to 
the conclusion that the défendants were liable to the plaintiffs as if 
they had been intentional participants in the fraud of the consignées, 
though there might be no évidence of any actual fraudulent intent on 
their part. 

On the second trial the district judge construed the décision of this 
court to require a direction to the jury to find for the plaintiff, leaving 
nothing to them but the amount of the damages. The défendants sued 
out a writ of error, insisting that the évidence on the second trial 
required that the question of liability should be left to the jury. The 
following is a summary of the évidence on behalf of the défendant of- 
fered on the second trial, taken f rom the record : 

"Défendants below offered testimony to show that linters were a product 
of cotton, belng the short lint taken off the seed by the oil mills after the seed 
had been glnned at the regular glnnerles and was physically a product of the 
cotton i>lant of the same nature as the longer lint ginned at the ginneries ; 
that the défendants below did not know the bank, the plaintifC below, and had 
no intention of def rauding it ; that although they knew of the misdescription of 
linters as cotton in the bills of lading, and assented to it, they had done so 
only at the request of Ail & Son, under the pretense of obtaining higher In- 
surance, if the baies were destroyed in transit, and they had in no way known 
of or particlpated in the fruits of the fraud on the bank practiced by AU & 
Son, it belng however admitted by the witnesses for the défense below that 
the défendants were aware tliat there was a well-known commercial différ- 
ence between linters and cotton, and that the reason for which Ail & Son re- 
quested the description as cotton and not as linters could by reasonable dili- 
gence hâve been ascertained by the défendants below to hâve been merely pré- 
tentions." 

From this statement it is apparent that the facts presented on the 
second trial did not differ substantially from those on which this 
court in its former judgment held the défendants to be liable. 

It follows that the interesting questions raised on this writ of error 
must be regarded as settled by the former opinion, and that the judg- 
ment of the District Court must be affirmed, although the évidence on 
the second trial left no room to doubt that the défendants were free 
from any actual fraudulent intention. 

Affirmed. 
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In re DANDRIDGE & TUGH. 
COONET et al. v. DANDRIDGE et al. 
• (Circuit Court of Appeals, Seventh Circuit. October 7, 1013.) 

Ko. 1,029. 
Bankruptct (§ 460*) — Appeals— Necessaby Parties — Intervbkino Credi- 

TORS. 

The gênerai rule that parties agalnst wliom a joint judgment is ren- 
dered niust unité in an appeal is applicable to appeals in bankruptcy pro- 
ceedlngs, and, ou an appeal from a decree refusiug to adjudge a défend- 
ant bankrupt, creditors other than original petltioners who liave inter- 
vened and jolned in the pétition must joln in or be severed from tlie ap- 
peal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 919 ; Dec. Dig. 
I 460.* 

Appeal and review in bankruptcv cases, see note to In re Eggert, 43 C. 
G. A. 9.] 

Appeal from the District Cotirt of the United States for the Eastern 
Division of the Northern District of IlHnois; Kenesaw M. Landis, 
Judge. 

In the matter of John B. Dandridge and Spencer B. Pugh, alleged 
bankrupts. From a decree dismissing the pétition, Hattie O. Cooney 
and the Illinois Fuel & Mining Company appeal. Appeal dismissed. 

Appellants are two of the tliree ))etitioning creditors who sought an adjudi- 
cation of bankruptcy agalnst appellees. ïhe ai)peal is from a decree denylng 
adjudication and dismissing the pétition. 

Wliile the pétition was pendiug, 19 creditoi's intervened and joined In the 
pétition pursuaut to section 59f of the bankruptcy act (Act July 1, 1898. c. 
541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3445]). The thlrd original peti- 
tioner refused to Join in the appeal, aud as to hini the District Court njade an 
order of severance. But the 19 iuterveuing creditors neither joined in the ap- 
peal, uor as to them was any order of severance made. 

Julius Moses and Sherman M. Booth, both of Chicago, 111., for ap- 
pellants. 

Charles M. Haft, of Chicago, 111., for appellees. 

Before BAKER and KOHLSAAT, Circuit Judges, and GEIGER, 
District Judge. 

GEIGER, District Judge. The gênerai rule that parties against 
whom a joint judgment or order is rendered must unité in an appeal 
is applicable to appeals in bankruptcy proceedings ; and Mr. Loveland, 
in his work on bankruptcy, volume 2, pages 1465 to 1469, after noting 
instances where such rule has been applied — the particular question 
before us not appearing to hâve been reviewed — observes : 

"Where an appeal is taken from a judgnieut refusiug to adjudge a défend- 
ant bankrupt, * * * ail the petitionlng creditors at least, and probaWy 
also such as may hâve appeared to joln in the ijetltlon under section 59f, 
should unité in the appeal." 

*For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Section 59f of the Bankruptcy Act reads as follows: 

"Creditors other thaii original petitioners may at any time enter their ap- 
pearance and join in the pétition, or tile an answer and be tieard in opposi- 
tion to tlie prayer of tlie pétition." 

The question is directly presented respecting the standing, as parties, 
of the 19 creditors who intervened. The undoubted purpose of 
this section is to enable creditors, other than original petitioners, to 
acquire a standing in the proceedings such as would, with respect to 
those desiring to join in the prayer for an adjudication, prevent a dis- 
missal in case it developed that original petitioners were disqualified ; 
and to grant to those desiring to oppose an adjudication, the right to 
join the alleged bankrupt therein, or to assert his right in opposition 
in case of his failure to do so. Whatever other object the section may 
hâve, this is true : That it was designed to f urnish to creditors a sum- 
mary method whereby they could make themselves parties petitioner or 
respondent, giving to them respectively ail the rights and privilèges 
with regard to the maintenance or défense of, the proceedings, which 
the law gives to original petitioners who instituted, or to the bankrupt 
resisting, them. It is capable of no other interprétation save that it 
gives to creditors so coming in by appearance and joinder in the péti- 
tion or answer a definite status or standing from which they cannot 
be eliminated except upon a hearing which, under the law, must be 
accorded to original parties. If this is true, then any détermination 
by the bankruptcy court of the matter committed to it must afïect them 
just as it affects original parties. In other words, they hâve a definite 
status as parties. When the trial court in the présent case refused an 
adjudication, its refusai was directed, not only to the three original 
petitioning creditors, but, by the force of the statute, to ail those who 
had appeared and joined in the prayer of such pétition. They cannot 
be subordinated to the original petitioners without frustrating the very 
purpose and the very benetit designed to be accomplished or conferred 
by the statute. It may be that original petitioners hâve a preferential 
position in the actual conduct of the proceedings ; but they do not rep- 
resent the interveners. 

In the présent matter the intervening creditors, having become par- 
ties below, were and are directly afEected by the judgment; and as 
such were and are entitled to be heard upon review thereof. It has 
been urged by the two appellants who perfected this appeal, that even 
if appellant Cooney is no longer a compétent petitioning creditor, the 
19 intervening petitioners are suiîicient under the law to authorize an 
adjudication. This, as we bave indicated, was the situation in the 
lower court; but this suggestion conclusively demonstrates the neces- 
sity of joining the 19 interveners in, or severing them from, this ap- 
peal. Ôtherwise, this situation can well arise : The bankruptcy court 
may hold that original petitioners hâve not the requisite status as cred- 
itors ; they alone may appeal and the appellate court may concur, but 
still be obliged to entertain their appeal for the benefît of other cred- 
itors who were parties below but did not join in, or were not severed 
from, the appeal. The resuit would be a détermination in favor of or 
against appellants, who concededly bore no relation to the controversy 
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which was the subject-matter of the appeal — plainly a moot situation. 
We therefore hold that the failure to join the 19 interveners, or by 
appropriate proceedings to sever them froni this appeal, is fatal to our 
jurisdiction ; and the errors assigned for reversai of the decree can- 
not, and other gronnds for the dismissal of the appeal need not, be 
considered. 

An order may be entered dismissing the appeal. 



THOMPSON et al. v. SLOSS-SHEFFIELD STEEL & IKON CO. 
BISHOP et al. v. SAME. 
S (Circuit Court of Appeals, Fiftli Circuit. January 5, 1914.) 

Nos. 2443, 2445. 

1. Courts (§ 3.59*)— Fédéral Courts— Kules of Décision. 

Fédéral courts, in cases involving tlie title to land, will enforce tlie 
law ot tlie state in which tlie land Is situated in so far as it goverus 
descent and aliénation and the construction ot conveyances. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 359.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. l'errin, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 553.] 

2. Courts (§ 36(3*) — Fédéral Courts — Rules op Décision — State Statutes — 

Construction. 

Fédéral courts will follow the décisions of the state court of last resort 
with référence to tlie construction of state statutes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968; 
Dec. Dig. § 366.*] 

Appeals from the District Court of the United States for the North- 
ern District of Alabama; Thomas G. Jones, Judge. 

Actions by Mabel Clare Bishop and by Lulu G. Thompson and oth- 
ers against the Sloss-Sheffield Steel & Iron Company. Judgment for 
défendant, and plaintiffs appeal. Affirmed. 

John M. Chilton and W. A. Gunter, both of Montgomery, Ala., for 
appellants. 

John P. Tillman, of Birmingham, Ala. (Tillman, Bradley & Morrow, 
of Birmingham, Ala., of counsel), for appellee. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. [1, 2] The principle is firmly established 
that the fédéral courts will look to the law of the state in which the 
land is situated for the rules which govern its descent and aliénation 
and for the construction of conveyances and leases. Clarke v. Clarke, 
178 U. S. 186, 191, 20 Sup. Ct. 873, 44 L. Ed. 1028; Burgess v. Selig- 
man, 107 U. S. 33, 2 Sup. Ct. 10, 27 h. Ed. 359. And it is equally well 
settled that the fédéral courts will follow the construction given to the 
statutes of a state by the court of last resort of such state. Leffing- 
well V. Warren, 2 Black, 599, 603, 17 L. Ed. 261. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The instant cases involve the construction of conveyances of interest 
in real estate situated in Alabama, and of Alabama statutes relating to 
the hmitation of actions and to real estate titles. Two cases hâve 
reached the Alabama Suprême Court involving contracts and convey- 
ances almost identical with.those involved hère, and incidentally in- 
volving the construction of the same Alabama statutes that are cited in 
the briefs in thèse cases. The décision in both of thèse cases was ad- 
verse to the contention of the appellants hère. Smith, Receiver, etc., 
et al. V. Gordon, 136 Ala. 495, 34 South. 838 ; Lady Ensley Coal Iron 
& R. R. Co. et al. v. Gordon et al, 155 Ala. 528, 46 South. 983. There 
can be no doubt that, if the cases before us had been brought in an 
Alabama state court, such court would hâve followed the décisions 
last cited. It would be intolérable to bave one rule prevailing in the 
state courts and another in the fédéral courts as to the construction of 
state statutes and the conveyances of real estate within the state, so that 
a plaintifï suing in the state court would lose, but would win on the 
same title in the fédéral court. Simpson County v. Wisner-Cox Lum- 
ber & Mfg. Co., 170 Fed. 52, 95 C. C. A. 227. If we difïered from 
the reasoning of the Alabama Suprême Court (and it is entirely useless 
to say whether we do or not), we would be constrained by well-estab- 
lished rules to be governed by the décisions of that court as to the 
construction of the contracts and statutes involved hère. Dickson v. 
\¥ildman, 183 Fed. 398, 399, 105 C. C. A. 618. 

The decree in each case is 

Affirmed. 



In re PEDLOW. 

Pétition of BERTIXI. 

(Circuit Court of Appeals, Second Circuit. December 9, 1913.) 

No. 19. 

Bankr-cptcy (§ 117*) — AssETs — Private Sale — "r'ERi.9irABLE Pbopeety." 

Tlie terni "perisliable property," as used in General Bankruptcy Order 
18 (89 Fed. vlil, ,32 C. C. A. xx), authorizlng the bankruptcy court in its 
discrétion to sell perishable property at private sale, is not limited to 
property which may deteriorate physically, but includes that which Is lia- 
ble to deteriorate in priée and value ; and hence the court had povver to 
direct the banl^rupt's receiver to sell the bankrupt's stock, conslsting of 
handkerchiefs, linens, and merchandlse, at private sale, where it appeared 
that the Chrlstmas sales by retailers had commenced, and that the sale 
of handkerchiefs, etc., depreciated greatly after the holidays. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 167, 624; 
Dec. Dig. § 117.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5303-5305.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy proceedings of James Pedlow. 
Pétition of Amedeo A. Bertini to revise an order directing the re- 
ceiver in bankruptcy to sell at private sale the bankrupt's stock, con- 

•For other cases see same topic & § numbek In Dec. &. Am. Digs. 1907 to flate, & Rep'r Indexes 
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sisting of handkerchiefs, linens, and merchandise, and a further or- 
der denying a pétition to vacate the original order. Affirmed. 

Milton M. Goldsmith, of New York City (Harold Remington, of 
New York City, of counsel), for appellant. 

Isaac Lowenthal, of New York City, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The question hère presented is whether the 
court transcended its powers in ordering a sale of the bankrupt's prop- 
erty at private sale. There can be no question that the receiver, ac- 
cording to his best judgment, acted in the interests of the creditors 
and we are convinced that he acted wisely. After sending notices to 
twenty-four department stores offering the merchandise for sale, the 
receiver obtained three bids, one for $6,500 from Bloomingdale Bros., 
one from Siegel & Co. for $10,500 and a third for $10,612.50 from 
Edward Fillmore. Subsequently Siegel & Co. withdrew their bid. 

Appraisers were appointed, who found the value of the merchandise 
to be $8,984.65. Fillmore's being the highest bid ofifered, the court 
ordered its acceptance and the amount, $10,612.50, was paid Novem- 
ber 30, 1912. After this ail parties appeared before Judge Mayer, 
and, upon full hearing and considération, he ordered the sale con- 
firmed. As the amount thus received was $1,627.85 above the ap- 
praised value and $4,112.50 above the next highest bid, it is obvious 
that an unusually good price, considering the bankruptcy, was re- 
ceived for the merchandise. Especially is this true in view of the 
fact that the Christmas sales had commenced and that the sale of hand- 
kerchiefs dépréciâtes greatly after the holidays. Not only were the 
creditors not injured, but, in ail probability, were greatly benefited by 
this sale. The only remedy suggested by the appellant in case the 
action of the District Judge is disapproved, is a suit against the re- 
ceiver for damages for misconduct, vvhich would seem to be an ab- 
ortive proceeding. It is clear, therefore, that the sale should not be 
disturbed unless the law peremptorily requires it. General Order 
No. 18 (89 Fed. viii, 32 C. C. A. xx) perniits the court, in its discré- 
tion, to sell perishable property at private sale and it seems to us that 
this provision must include property which is liable to deteriorate in 
value and price, as well as property which détériorâtes physically. 
Unquestionably a cargo of bananas would be perishable, but assume 
that we are dealing with a cargo of rifles for which belligerents will 
pay an increased price if immédiate delivery can be made, but which 
will be practically valueless if delivery be delayed. It seems to us 
that "perishable" fairly construed, means property which, for any rea- 
son, will deteriorate in value and that what is and what is not perisha- 
ble may be safely left to the discrétion of the court. 

We are convinced that the order was for the best interests of the 
creditors and should be affirmed. 



EOBEETSON V. COCKRELL SID 

ROBERTSOX V. COCKRELL. 

(Circuit Court of Appeals, Fiftli Circuit. December 23, 1913. On Application 

for Rehearing, January 20, 1914.) 

Xo. 2,493. 

Appeal and Iîrror (§ .554*) — Bill of I']xcepiions — Xecbssity. 

Where no blll of exceptions lias been seasonably allowed, the judgnient 
will be aflii'med. 

[Ed. Xote. — For other cases, sce Appeal and Errer, Cent. Dig. §§ 2472- 
2477 ; Dec. Dig. § 554.*] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Action between M. Ë. Robertson, trustée, etc., and N. L. Cockrell. 
Judgment in favor of the latter, and the former brings error. A±- 
firmed. 

Wm. H. Watkins, of Jackson, Miss., for plaintiff in error. 
Edw. Mayes, of Jackson, Miss., for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. The judgment is affirmed, for want of bill of ex- 
ceptions seasonably allowed. upon the authority of Muller v. Ehlers, 
91 U. S. 249, 23 L. Ed. 319; Jones v. Grover & Baker Sewing Ma- 
chine Co., 131 U. S. cl, appendix 24 L. Ed. 925; Michigan Insurance 
Bank V. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162; Glaspell 
V. Northern Pacific, 144 U. S. 211, 12 Sup. Ct. 593, 36 L. Ed. 409; 
Hume V. Bowie, 148 U. S. 245, 13 Sup. Ct. 582, 37 L. Ed. 438; United 
States V. Jones, 149 U. S. 263, 13 Sup. Ct. 840, Z7 L. Ed. 726; Morse 
V. Anderson, 150 U. S. 156, 14 Sup. Ct. 43, Z7 L. Ed. 1037. 

On Application for Rehearing. 

The record in this case shows that judgment was rendered in the 
District Court May 10, 1912, that a new trial was refused, making the 
judgment final, May 15, 1912, and that on May 15, 1912, the court 
granted 60 days from that date to prépare and présent for approval a 
bill of exceptions. The time granted within which to prépare and pré- 
sent a bill of exceptions expired July 15, 1912, and the record shows 
no further time granted. The bill of exceptions found in the transcript 
was signed November 25, 1912. Writ of error was allowed January 
25, 1913, conditioned upon giving a bond in the sum of $150. Bond 
was given and approved March 12, 1913. Citation in error was issued 
and service accepted March 15, 1913, 

Thus the record shows, not only that the bill of exceptions was not 
s'easonably allowed in the case, but that the writ of error was not sued 
eut within 6 months after the entry of final judgment, as required by 
the eleventh section of the act of 1891 creating Circuit Courts of Ap- 
peals. 

Rehearing refused. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 



841 209 FIODBRAL, REPORTEK 

BAKER ICE MACII. CO. v. P.ATLET. 
In re GRANT BROS. 
(Circuit Court of Appeals, Eiglith Circuit. December 11, 1013.) 

No. 3,991. 

Bankrtjptcy (§ 468*) — Appellate PROcEEDiNfis — CoKTRovERsiES Abisixg i:î 
Bankrumcy Pboceedinos. 

General Order In Bankrniitcy No. 30 (89 Fod. xiy. 32 C. C. A. xxxvi), 
requiring flndingis of fact and couchisioiis of law to be stated by tbe Cir- 
cuit Court of xipiieals on appeals to tbe Su|)i'('me Court in bankrnptcy 
cases, does not apply to appeals froni tbe deelsion ou a pétition of inter- 
vention by an adverse claiuuint to property, wliicb is a coutroversy aris- 
iiig in a bankruptcy proceeding, within Bankr. Act July 1, 189S, c. 541, 
§ 24a, 30 Stat. 5.53 (U. S. Comp. St. 1901, p. 3431), as to wbicli appeals 
are governed by tbe gênerai statutes. 

[r;d. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 930 ; Dec. 
Dig S 4C8.* 

Appeal and review in bankruptcv cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

In the matter of Grant Bros., bankrupts. The Baker Ice Machine 
Company appealed from an order denying its pétition to recover prop- 
erty. , On reversai of the order, J. F. Bailey, trustée, requests findings 
of fact and conclusions of law, Denied. 

See, aiso, 209 Fed. 603. 

H. C. Brome and Clinton Brome, both of Omaha, Neb., for appel- 
lant. 

W. S. McClintock and A. L. Quant, both of Topeka, Kan., for ap- 
pellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. This was an intervention by the machine 
Company in a bankruptcy proceeding, asserting title and asking posses- 
sion of machinery sold the bankrupt under a contract of conditional 
sale. It was a coutroversy arising in a bankruptcy proceeding, viàthin 
section 24a of the Bankruptcy Act. Hewit v. liSerlin Machine Works, 
194 U. S. 296, 24 Sup. Ct. 690, 48 h. Ed. 986. The trustée having pre- 
vailed belovv, the machine company came hère by appeal. We recently 
decided the cause for the appellant, and the appellee, desiring to appeal 
to the Suprême Court, now requests findings of fact and conclusions 
of law according to General Order in Bankruptcy 36 (89 Fed. xiv, 
32 C. C. A. xxxvi). The request is denied. The gênerai order does 
not apply to appeals under section 24a. Knapp v. Milwaukee Trust 
Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610; Houghton v. Bur- 
den, 228 U. S. 161, 33 Sup. Ct. 491, 57 L. Ed. 780. 

•For other cases see same topic & § numbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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AMERICAN BANK PROTECTION CO. v. ELECTRIC PROTECTION 

CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. December 11, 1913.) 

No. 3,762. 

1. Patents fi 328*) — Invention — Burglar Alarm. 

The Coleman reissue patent, No. 11,626 (original No. 570,906), for an 
eleetrie burglar alarm, claim 6, held void for laek of invention in view 
of tlie prlor art. 

2. Patents (§ 328*) — Infringement — Bukglar Alarm, 

The Coleman patent. No. 626,670, for an eleetrie burglar alarm, claim 
1, narrowly construed as it must be to avoid anticipation in tlie prier 
art, held not infringed. 

3. Patents (§ 328*)- — Validity and Infringement — Burglar Alaems. 

The Robins & Jacoby patent. No. 771,749, for burglar alarm devices, 
clalms 1, 3, 4, 6, 15, and 22, if conceded validity, narrowly construed, held 
not infringed. 

4. Patents (§ 328*) — Validity and Infringement — Burglar Alarm. 

The (îrass patent, No. 880,020, for a vault lining for use in connection 
with an electrical alarm circuit, construed, and held not infringed. 

Sanborn, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Suit in equity by the American Bank Protection Company against 
the Electric Protection Company and others. From portions of the 
decree in favor of défendants, complainant appeals. Affirmed. 

For opinion below, see 181 Fed. 350. 

A. C. Paul, of Minneapolis, Minn., for appellant. 
John E. Stryker, of St. Paul, Minn., for appellees. 

Before SANBORN and HOOK, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. The American Bank Protection Company, 
the owner of various patents for improvements in electrical burglar 
alarms, sued the Electric Protection Company and others for infringe- 
ment. A part of the controversy was disposed of by this court on an 
appeal from an interlocutory order. 107 C. C. A. 238, 184 Fed. 916. 
The remainder now arises on complainant's appeal from the final de- 
cree. The various claims involved at this time will be stated in their 
order. 

[1] Claim 6 of reissue patent No. 11,626, to C. Coleman, as follows : 
"The combination with a structure to be guarded and a housing of an elec- 
trical alarm System havlng its parts so disposed as to protect both the struc- 
ture to be guarded and the housing and cause an alarm to be sounded if el- 
ther of them is entered, the alarm proper being arrangea wlthin the protected 
housing and ail other parts of tlie System that may be manipulated or înjured 
so as to cripple the System being arranged within either the structure to be 
guarded or the protected housing, substantially as set forth." 

This claim is in the précise words of claim 20 of the same patent, 
except the latter bas the additional élément, "time mechanism inclosed 

♦For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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within the guarded structure for throwing off the alarm to permit ac- 
cess to the guarded structure." Claim 20 was held void on the first ap- 
peal for reasons we stil! approve, and that conclusion was in no wise 
due to the words above quoted which do not appear in claim 6. In 
ail that concerns the question of their validity the claims are alike. 

[2] Claim 1 of patent No. 626,670, to Coleman: The combination 
hère claimed includes as the novel feature means for switching the 
electric current from the door of the vault or other structure to permit 
authorized entrance and use, leaving the protection operative in the 
remainder of the System. If this claim is broadly regarded, it is an- 
ticipated by patent No. 246,211 to Rousseau and suggested by No. 20,- 
970 to Whiting. If the claim be limited to the particular means de- 
scribed, défendant does not infringe ; its device is altogether différent. 

[3] Claims 1, 3, 4, 6, 15, and 22 of patent No. 771,749 to Robins & 
Jacoby: Thèse claims are for combinations of devices operating in 
connection with the bolts of a door and with tumblers of a combina- 
tion lock to give gênerai alarms and test signais under certain condi- 
tions. The prior art is shown in patents No. 262,393 to Freeman, No. 
351,408 to Stern, No. 429,817 to Shubert, No. 492,478 to Sturts, No. 
754,391 to Robinson & Green, No. 490,870 to Carr, Nos. 626,684 and 
667,123 to Freed, and a number of others. They show many combi- 
nations and devices for Connecting the opération of the knobs and 
bolts of doors and lock tumblers with gongs and other alarms. It is 
conceded those of défendant are not like complainants, but it is con- 
tended the différences were slight mechanical variations ; and the rule 
as to équivalents is invoked. No useful purpose will be served by 
describing the différences. We think the measure of comparison which 
complainant seeks to apply to défendant would, in view of the prior 
art, defeat the claims in suit. It is doubtful they show an advance 
more than what an ordinary person having skill in the work and knowl- 
edge of the prior patents would hâve contrived. Ordinarily it is not 
invention to hitch old combinations together without change in action 
or results. 

[4] Ail the claims except the fifth and seventh in patent No. 880,020 
to Grass : Thèse cover a circuit doser to be operated in connection 
with vault linings normally insulated. Witnesses for complainant dif- 
fered as to the means by which electrical connection between the lin- 
ing plates would be established by unauthorized assault and the alarm 
sounded. Upon the évidence of both parties, the trial court held the 
claims limited to certain contact points designated as "16" and found 
that défendant did not use them. We think the court was right. 

The decree is afhrmed. 

SANBORN, Circuit Judge, dissents from the views expressed and 
the resuit reached in référence to claim 6 of the Coleman reissue pat- 
ent No. 11,626, and claims 1, 3, 4, 6, and 15 of the Robins & Jacoby 
patent No. 771,749. 
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O'BEIEN-WORTHEN CO. v. STEMPEIi. 
(Circuit Court of Appeals, Elghth Circuit December 11, 1913.) 

No. 3,908. 

(Syllalus iy the Court.) 

1. Patents (§ IC.?*) — Clahis — Estoppel bt Acquiescence in Rejection and 

AilENDMENT. 

The patentée In letters patent No. 688,446, who described and elaimed 
In his original pétition for a patent on improvements in gum plasters an 
elastic medicated suction cup, a suction cup adapted to contain a médica- 
ment in the forms of a pasty composition, a medicated pièce of raw cotton 
and in any other form, and a rubber suction cup comblned with an ab- 
sorbent material for holding and retalning the médicament and who ac- 
quiesced in the rejection of ail thèse clainis on Rosell's patent, No. 624,- 
545, and Kusnik's patent, No. 647,003, amended his pétition and accepted 
a elalm for an elastic cup to whose Inner surface an absorbent lining for 
holding and retalning a médicament is securely flxed, is estopped from 
maintaining that this claim Is infringed by the manufacture and sale of 
an elastic cup to whose inner surface a pasty composition consisting of 
dextrine, water, and the médicament oleoresin of capsicum, is applied and 
permitted to dry Into a solld adheslve lining before Its sale or use. 

[Ed. Note.— For other cases, see PatenU, Cent Dig. | 238 ; Dec. Dig. § 
163.*] 

2. Patents (§ 163») — Claims — Estoppel bt Acquiescence in Rejection and 

Amendment. 

If a patentée acquiesces in the rejection of his clalms on références 
dted in the Patent Office and aceepts a patent on an amended or sub- 
stituted claim, he is thereby estopped from maintaining' that the amended 
or substituted clalm covers the devices or combinations shown in the réf- 
érences, and from successfuUy claimlng that It has the breadth of the 
clalms that were rejected, but he is hot estopped from claimlng and se- 
curing by his amended clalm every known and useful improvement whlch 
he has invented and whlch is not disclosed by the références. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 238; Dec. Dig, § 
163.*] 

8. Patents (§ 27*) — Ciaim — Limitation bt Old Use — "Invention." 

The application of an old device to a new use is not always or gen- 
erally even patentable. It is only when the new use is so recondite and 
remote from that to whlch the old device has been applied, or for whlch 
It was conceived, that its application to the new use would not occur to 
the mind of the ordlnary mechanic skllled in the art, that there is inven- 
tion in the conception of its application to the new use and the old use 
fails to limit the claim of such an application. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 31, 32 ; Dec. DU',. 
t 27.» 
For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

4. Patents (§ 173*) — Riqhts op Pbioh Patentée — Knowledge of Uses. 

A prior patentée who has plalnly described and claimed his device or 
comblnation has the right to every use to whieh it can be applied and 
to every way in whlch it can be utilized to perform Its function, whether 
he was aware of ail thèse uses or not. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 248; Dec. Dig. § 
173.*] 

5. Patents (| 167») — Spécification and Claims — Construction. 

The spécification and clalms of a patent constitute a contract between 
the United States and the patentée, and they must be read and construed 



•For other cases see same toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'i Iniiexe» 
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togetlier in tlie saine way and by tlie saine riiles by wliicli other contracta 
are interiu'eted. 

The spécification vvhicli forms a part of the same pétition or applica- 
tion as tlie claiins must be read and interpreted wlth them, not for the 
purpose of lliuiting or of contractiug, or of expandlng the latter, but for 
the purpose of ascertainlng from the entlre agreenient, of whlch the spéci- 
fication and the claiius are alike a part, the actual intention of the par- 
ties. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. § 
167.*] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Bill by Herman F. Stempel, Jr., agairist the O'Brien-Worthen Com- 
pany, a corporation. From an interlocutory decree for an injunction 
against infringement and for an accounting, défendant appeals. Re- 
versed and remanded, with directions. 

Paul Bakewell, of St. Louis, Mo., for appellant. 

J. D. Rippey, of St. Louis, Mo. (L. C. Kingsland, of St. Louis, Mo., 
and Omar E. Herminghausen, of Ft. Madison, lowa, on the brief), for 
appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. [1] On December 10, 1901, letters 
patent No. 688,446 were issued to the appellee, Herman F. Stempel, 
Jr., for improvements in gum plasters. This is an appeal from an 
interlocutory decree against the appellant for an injunction against in- 
fringement and for an accounting. As usual, the finding of the validity 
of the patent and the finding of its infringement are challenged. 

The object of the invention, its character, and extent, are portrayed 
by the following excerpts from the spécification : 

"The object of the présent invention Is to provide a plaster vrhlch wIU se- 
curely hold itself in the position in whlch it Is applied whether the gum be 
moist or not. In fact, If molst the plaster wlU hâve a greater retainlng or 
adhesive power. 

"With this object In vlew, the invention conslsts in a plaster for applying 
médicaments to the gum conslsting of an elastic cup having a convex Inner 
surface, to which inner surface Is securely flxed an absorbent llning for hold- 
ing and retainlng the médicament, the device beiug of a size easily covered 
by the lips of the vv'earer. * * * In the drawings A dénotes a cup, made 
preferably of rubber, and B dénotes a pièce of absorbent material secured 
wlthin the cup. The médicament is placed in the cup and the cup forced 
against that part of the gum to which it is deslred to apply it and will be 
securely retalned in position by the suctlon due to the forcing of the air from 
ont of the cup in the act of pressing it against the gum. The médicament 
may be applied to the cup in other ways than by provldlng the cup with a 
pièce of absorbent material. For instance, a pièce of raw cotton made up Into 
a little sphère may be supplled with the medlcine, packed into the cup, and 
the cup then applied to the gum." 

The claim is : 

"A plaster for applying médicaments to the gum conslsting of an elastic cup 
having a convex inner surface, to whlch inner surface is securely fixed an ab- 

•For other cases see same topic & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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sorbent lliiing for holding and retaining the médicament, the device l)eing of 
a size easily covered by the lips of the wearer, substantially as described." 

The alleged infringing device is such an elastic rubber cup as is de- 
scribed in the foregoing spécification, in which a medicated absorbent 
lining, made substantially as follows, is secured to the inner surface of 
the cup by adhésion. Dextrine is the adhesive substance used upon 
postage stamps and envelopes. Powdered dextrine and water are 
mixed to the consistency of a light syrupy paste. To this mixture is 
added an equal quantity of the médicament oleoresin of capsicum in 
a liquid form, and about two drops of the paste thus formed are placed 
in each cup and permitted to dry so that they make a solid lining fas- 
tened by adhésion to the inner surface of the cup. Cups made and 
lined in this way hâve been manufactured and sold by the appellee un- 
der this patent to the value of $46,000; in other words, this cup has 
gone into gênerai commercial use. For many years the appellant 
bought thèse cups of the appellee to the number of 10,000 boxes, but 
in the later years it has declined to buy and has manufactured in the 
same way cups of the same character and sold them to its customers. 
The spécification and claim of this patent demonstrate that the 
primary object of the invention was the securing of the cup and its 
lining to the gum, and this was accomplished by the partial vacuum 
made by the act of pressing it upon the gum. That method of securing- 
a cup to parts of the human body, however, was old and had been 
often used and described so that the controversy about infringement 
in this suit rages over the lining of the cup and its fastening within it. 
The spécification plainly indicates that the inventor's preferred method 
of making and using his cup was to secure within it a pièce of ab- 
sorbent material, such as a pièce of muslin, thereafter to saturate this 
material with the médicament and apply the cup thus medicated to the 
gum. But the spécification does not confine his invention or the 
monopoly of his patent to that method, but expressly déclares that the 
médicament may be applied to the cup "in other ways than by pro- 
viding the cup with a pièce of absorbent material," so that in the ab- 
sence of limitation of the claim by the prior state of the art, or by a 
disclaimer or estoppel of the patentée, the cups of the défendant which 
are elastic and which hâve absorbent linings securely fixed to their 
inner surfaces would fall within the terms of the claim and the spécifi- 
cation and would constitute inf ringements of the patent. 

But counsel for the appellant insists that the prior state of the art 
and the acquiescence of the appellee in the rejection of certain claims 
in his original application by the examiner in the Patent Office so limit 
the efifect of the claim finally allowed to him that the cups of the 
appellant fall without its légal scope and meaning. Let us turn to the 
prior state of the art, the file wrapper and its contents. 

Letters patent No. 335,799, issued February 9, 1886, to Frank B. 
Darby, described a dental capsicum plaster consisting of a compound 
of powdered capsicum, ginger, flavoring spice, and a solution of rubber 
forming a paste which is spread upon a pièce of muslin or cloth to the 
back of which a gum or rubber tissue or disk is applied. Hère was a 
209 F.— 54 
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pièce of absorbent material secured to the rubber holder, but the holder 
was not cup shaped, but flat, and when placed upon the gum it was 
held in its position solely by the pressure of the lip or cheek upon a 
cushion upon the back of the rubber disk and not by suction. 

On July 22, 1890, letters patent No. 432,798, were issued to Charles 
S. Hirst, for a cup or réceptacle to hold a poultice or other material. 
In his spécification Hirst declared that his cup was preferably made of 
soft rubber or other pliable elastic or flexible material in the shape of a 
hémisphère, and that upon the application of the cup with the poultice 
or other remédiai préparation to the afïected part the material would be 
confined within the cup and the latter would retain its hold by suction 
and would exclude the air. Hère was the elastic cup of the appellee 
and the médicament within it, but there was no absorbent lining to it. 

Letters patent No. 624,545, issued May 6, 1899, to Claude A. O. 
Rosell, disclosed an elastic cup made preferably of pure Para rubber 
for the primary purpose of increasing the flow of blood to the scalp 
and the growth of hair thereon by means of the suction caused by 
the partial vacuum produced by compressing the cup upon the treated 
part of the scalp. But Rosell declared in his spécification that "besides 
the spécial action upon the scalp, the elastic cupping device has numer- 
ous and important therapeutic applications in the development of tissue, 
where needed, in the treatment of atrophied conditions in the varions 
parts of the body, etc.," and that "in gênerai therapeutics the pneumatic 
cup or disk is of the greatest value." His spécification also contained 
this paragraph : 

"In some cases tlie cup may be made to fit air-tight by adhésion merely. 
Generally, liowever, it is necessary to prevent the air froin entering at the 
edge 01* periphery. This resuit is readily attaiued by Internally coating or 
covering the cup either tlirougliout or merely at the periphery, as shown in 
Figure II, with a coating of suitable lute or ointraent, such as cold cream. 
petroleum or beeswax, or preferably by a lute possessing désirable médicinal 
or nutrient propertles, in which case the lute serves the double purpose of se- 
curing a tight joint and of conveying médicinal or nutrient agencies to the 
scalp." 

And his fifth claim was : 

"A surgical cupjjing device in the form of an elastic cup or dish with a 
flaring rim adapted to hâve a lute or olntnient applied to the interlor surface 
thereof." 

In this spécification and claim are found the elastic cup and the 
medicated lining securely fastened to its inner surface by adhésion. 

In the original pétition or application of the appellee in the Patent 
Office for the allowance of his patent, the paragraph of his spécification 
quoted at the opening of this opinion which commences with the words, 
"With this object in view the invention consists," appeared in this 
form : 

"With this object in view the invention consists broadly of a medicated suc- 
tion cup and, speciflcally, in an elastic suction cup provided with an absorbent 
material for holding or retainiug a medicant." 

The last-quoted sentence of the spécification preceding the claim 
read in this way ; 
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"For instance, a pièce of raw cotton made up into a little sphère may be 
siipplied witli tlie medicine paeked into tlie cup and tlie cup applied to tlie 
gum, or, if tlie médicament be of a pasty composition, this composition may 
be placed in the cup and the cup applied to the gum." 

And the pétition contained five claims, the first for a medicated and 
the second for an elastic medicated suction cup, the third and fourth 
for a suction cup adapted to contain a médicament, and the fifth for 
a rubber suction cup in combination with absorbent material adapted 
to contain a médicament. The examiner rejected ail thèse claims on 
Rosell's patent and wrote: 

"Particular attention is called to the spécification of this patent which re- 
fers to the use of médicinal agents in connection with the suction cup." 

The appellee acquiesced in the rejection and amended his pétition by 
striking out the words "or if the médicament be of a pasty composition, 
this composition may be placed in the cup and the cup applied directly 
to the gum" and his first four claims, and added a claim for "an elastic 
suction cup provided with an absorbent lining adapted to contain a 
médicament." The examiner thereupon rejected both claims on the 
patent to Kuznik, No. 647,003, which shows absorbent cotton in a 
rubber sack. The appellee acquiesced in this rejection and so amended 
his pétition as to put it in the form of the présent spécification and 
claim of his patent. 

[2] It is an indisputable principle of the law of patents that, if a 
patentée acquiesces in the rejection of his claims on références cited in 
the Patent Office and accepts a patent on an amended or substituted 
claim, he is thereby estopped from maintaining that the amended or 
substituted claim covers the combinations or devices shown in the référ- 
ences and from successfully claiming that the substituted claim has the 
breadth of the claims that were rejected. But he is not estopped from 
claiming and securing by his amended claim every known and useful 
improvement which he lias invented and which is not disclosed by the 
références. National Hollow Brake Beam Co. v. Interchangeable 
Brake Beam Co., 106 Fed. 693, 714, 45 C. C. A. 544, 565, and the 
cases there cited; J. L. Owens Co. v. Twin City Separator Co., 168 
Fed. 259, 268, 93 C. C. A. 561, 570; Brill v. St. Louis Car Co., 90 Fed. 
666, 668, 33 C. C. A. 213, 215 ; Hubbell v. United States, 179 U. S. 
77, 83, 84, 21 Sup. Ct. 24, 45 L. Ed. 95. Counsel for the appellee con- 
tend that the cups with the dried dextrine-capsicum lining were not 
disclosed by the Rosell patent, so that the appellee was not estopped 
from maintaining that they were within the scope and meaning of the 
substituted claim finally allowed to him. In support of this position, 
they argue that the Rosell patent related to an art too remote, and the 
device it described was too large, and the function it was used to per- 
form, the increase by suction of the flow of the blood to the affected 
part of the scalp, was too dissimilar to the function of the appellee's 
cup, the receiving and holding of médicament to be applied to the 
gum, to limit the scope of the final claim of appellee's patent or to estop 
him from maintaining a monopoly of the right to make and use the 
dextrine-capsicum cups which hâve been described. 
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[3] But the application of an old device to a new use is not always 
or generally even patentable. It is only when the new use is se recon- 
dite and remote from tliat to which the old device has been applied or 
for which it was conceived that its application to the new use would not 
occur to the mind of the ordinary mechanic skilled in the art, that 
there is invention in the conception of its application to the new use, 
and the old use fails to limit tlae claim of such an application. Potts 
V. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Hobbs 
V. Beach, 180 U. S. 383, 388, 390. 21 Sup. Ct. 409, 45 L. Ed. 586; 
Adams Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 432, 447, 23 C. C. 
A. 233, 248. 

[4] A prior patentée who has plainly described and claimed his de- 
vice or conibination has the right to every use to which it can be ap- 
plied and to every way in which it can be utilized to perform its func- 
tion, whether he was aware of ail of thèse uses or not. Roberts v. 
Ryer, 91 U. S. 150, 157, 23 E. Ed. 267; Miller v. Eagle Mfg. Co., 151 
U. S. 186, 201, 14 Sup. Ct. 310, 38 L. Ed. 121; National Hollow 
Brake Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 693, 709, 
45 C. C. A. 544, 560. Rosell described and claimed, among other 
things, an elastic cup a lining for holding and a lining holding a médica- 
ment secured by adhésion to the inner surface of the cup, for the pur- 
pose of applying the médicament to the scalp, or to any other part of 
the body. The mère change of the size of a patented device, while it 
still performs the same function by the use of the same principle, does 
not withdraw the modiiied device from the protection of the patent, 
and there is no logical way of escape from the conclusion that the 
large elastic rubber cup of Rosell with its pasty lining of lute for 
holding a médicament and in another form with its pasty lining of lute 
holding a médicament secured by adhésion to the inner surface of the 
cup for the purpose of treating a portion of the scalp, or any other 
part of the body, was not so remote from the small elastic rubber cup of 
■the appellee with its absorbent lining on its inner surface fastened by 
adhésion for holding a médicament for the purpose of applying it to the 
gum, that a patent for the former did not limit or aiïect the scope and 
extent of a subséquent patent for the latter. Why then was not the ap- 
pellee estopped from maintaining that thèse dextrine-capsicum cups 
were within the scope of the claim of his patent by his acquiescence in 
the rejection based on the Rosell patent of the broader claims he made? 
Counsel for the appellee answer because Rosell's lining of his cup is not 
absorbent, and because the appellee's withdrawal of his claim for a 
cup containing a medicated pasty composition was a withdrawal of a 
claim for a cup containing a composition that is pasty at the time of 
its application to the gum only. The sufficiency of thèse answers must 
be determined by the spécifications and claims of the patents to Rosell 
and the appellee and by the action of the latter in the Patent Office. 

[5] The spécification and claims of a patent constitute a contract 
between the United States and the patentée, and they are to be read 
and construed together in the same way and by the same rules by which 
other contracts are interpreted. The spécification which forms a part 
of the same pétition or application as the claims must be read and 
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interpreted with them, not for the purpose of lirniting, or of contract- 
ing, or of expanding, the latter, but for the purpose of ascertaining 
'frorn the entire agreement, of which each is a part, the actual intention 
of the parties. Century Electric Co. v. Westinghouse Mfg. Co., 191 
Fed. 350, 354, 112 C. C. A. .8, 12; Seymour v. Osborne, 11 Wall. 516, 
547, 20 L. Ed. 33 ; National Hollow Brake Beam Co. v. Interchange- 
able B. B. Co., 106 Fed. 693, 701, 45 C. C. A. 544, 552; O. H. Jewell 
Filter Co. v. Jackson, 140 Fed. 340, 344, 72 C. C. A. 304, 308 ; Louden 
Machinery Co. v. lanesville Hav Tool Co., 148 Fed. 686, 690, 78 C. C. 
A. 548, 552; Electric Machine Co. v. Morris (C. C.) 156 Fed. 972, 974; 
Lewis Blind Stitch Machine Co. v. Premium Mfg. Co., 163 Fed. 950, 
955. 90 C. C. A. 310, 315 ; Fullerton Walnut Growers' Ass'n v. Ander- 
son-Barngrover Mfg. Co., 166 Fed. 443, 461, 92 C. C. A. 295, 313. 
When the material parts of the record are read by this rule, thèse facts 
are conclusively established. The appellee described and claimed in 
his original application or pétition : (1) An elastic medicated suction 
cup; (2) a suction cup adapted to contain a médicament in the forms 
of a pasty composition or of a medicated pièce of raw cotton, or in 
any other form; and (3) a rubber suction cup combined with an ab- 
sorbent material for holding and retaining the médicament. The exam- 
iner rejected ail thèse claims because Rosell's patent disclosed an elastic 
medicated suction cup and a suction cup adapted to contain a médica- 
ment in the forms of a pasty composition, or of a medicated pièce of 
raw cotton, or in any other form, and Kuznik's patent disclosed a rub- 
ber sack in combination with absorbent material adapted to contain a 
médicament. The appellee acquiesced in this rejection, struck eut of 
his pétition ail référence to the medicated suction cup and to the use of 
a medicated pasty composition in the cup, and reduced his claim to an 
elastic cup to whose inner surface an absorbent lining for holding and 
retaining the médicament is securely fixed. Do the dextrine-capsicum 
cups fall within the part of the claims rejected by the examiner, or 
within the part allowed and embraced in the final claim? Conceding 
that the linings of thèse cups are fixed therein and are capable of ab- 
sorbing liquids, their absorbent characteristic has nothing to do with 
the performance of the function of the patent, so that they are not 
absorbent in the sensé of the patent and its claim, because they already 
contain the médicament and are not adapted or intended to perform 
the function of absorbing it, and the only patentable sensé of the word 
absorbent in the spécification and claim is that the lining is capable of 
absorbing, and intended to absorb, a médicament, and thus to aid in the 
performance of the function of the device. Moreover, "lute," the term 
used in Rosell's patent to describe the material with which his cup is 
lined, is a broad word which signifies any tenacious substance, and there 
are many tenacious substances which are absorbent. The trath is, 
however, that the linings of thèse dextrine-capsicum cups are not lin- 
ings to be medicated, but are medicated linings. They are not linings 
for the purpose of absorbing médicaments, but they are linings which 
hâve absorbed médicaments. The cups, therefore, are medicated cups, 
and they fall directly within the description by Rosell of his cup lined 
with medicated lute and fastened to the cup by adhésion and within 
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the appellee's claims for a medicated suction cup and an elastic medi- 
cated suction cup which were rejected by the examiner and were net 
allowed in the subséquent patent. 

Again, the linings to thèse cups were made by placing a médicament 
in the form of a pasty composition in the cups and permitting it to dry. 
A cup 80 lined was claimed in the original pétition of the appellee, 
for the clause of the pétition which is the basis of that claim is not 
limited, as counsel for the appellee argues, to a medicated pasty com- 
position placed in the cup immediately before its application to the gum, 
and the appellee's withdrawal of that claim by his amendment of his 
spécification estopped him from successfully sustaining a daim for a 
cup so lined. And the conclusion of the whole matter is that, conced- 
ing that the patent of the appellee is valid, he is estopped by his ac- 
quiescence in the rejection of his claims in the Patent Ofiice on the 
Rosell patent and the Kuznik patent from maintaining that the nar- 
rower claim that was subsequently allowed to him includes the cups 
made and sold by the défendant, and upon that ground the decree below 
must be reversed, and the case must be remanded to the District Court, 
with instructions to enter a decree dismissing the bill on the ground 
that the défendant has not infringed the patent. 



DKUM V. TUENER. 
(District Court, D. Minnesota, F. D. Deceniber 17, 1813.) 

1. Patents (§ 163*) — Construction — Bstoppel bt Acquiescence in Rejec- 

tion OF Claims. 

Where a patentée acqulesced In the rejection of daims In his applica- 
tion on the ground that they were antlcipated by a prior patent, he Is 
estopped to claim that the patent as granted covers the construction 
Bhown by such prior patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 238 ; Dec. Dig. § 
163.»] 

2. Patents (§ 82S*) — Validitt and Infringement — Concbete Floorinq. 

The Norcross patent. No. C9S,542, for a reinforced concrète flooring, 
claim 2, held vold for anticipation or as for a f unction ; and claims 1, 3, 
and 4 not Infringed. 

In Equity. Suit by John L. Drum against Claude A. P. Turner. On 
final hearing. Decree for défendant. 

Paul & Paul, of Minneapolis, Minn., for plaintiflf. 

G. J. Williamson, of Washington, D. C, for défendant. 

WlLLARD, District Judge. [ 1 ] Norcross' spécification shows that 
the only form of metallic network which he had in mind was that made 
by strips of suitable wire netting. This appears in several places. Page 
2, lines 12, 96, 125 ; page 3, Unes 17, 73. It perhaps is not important, 
save as it shows why Norcross yielded so readily to the contention of 
the examiner that the original claims 1, 2, and 3 of his patent were 

•For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & RepT Indexe» 
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anticipated by the patent to Seely. That the examiner did hold that they 
were so anticipated admits of no doubt. He could not bave rejected 
them, except on the tbeory that the iron beams of Seely constituted 
metallic network. Whether they did or not is not now material. If 
the examiner so contended and Norcross accepted that contention, he 
is estopped from now claiming that his patent covers the devices dis- 
closed in the référence cited by the examiner which the lutter believed 
were within the limits of the claims first presented. National HoUow 
Brake Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 693, 714, 
45 C. C. A. 544. That the examiner was wrong in his contention is 
not important. Johnson Furnace & Engineering Co. v. Western Fur- 
nace Co., 178 Fed. 819, 102 C. C. A. 267. 

It bas been frequently said that the gênerai rules for the interpréta- 
tion of a contract govern the construction of a patent. If this case 
were cast into the form of a contract by letter between two individuals, 
the correspondence would take this shape : Norcross writes to a man- 
ufacturer saying that he wishes to make a contract by which the man- 
ufacturer will be obliged to furnish him ail the metallic network 
which Norcross' factory requires for the coming year. The manufac- 
turer writes that he cannot furnish I-beams for that purpose. Nor- 
cross thereupon says that he does not want rolled iron in any form ; 
lie wants metallic network formed by strips of wire netting. The man- 
ufacturer accepts the proposition so modified. Later Norcross sues 
the manufacturer for refusing to deliver to him rolled iron rods un- 
der the contract. Although Curtis says (page 231, Plfif.'s Rec.) that 
iron rods do not correspond to the material which Norcross had in 
mind when he used the term "any class of rolled iron work," yet it 
seems apparent that Norcross would fail in his suit. 

The question is not whether Norcross, after limiting his claim as he 
did, is entitled to the équivalents of the claim so limited. It is rather 
whether or not a certain équivalent bas been by him expressly aban- 
doned to the public. His acquiescence in the rejection of his claim. 
coupled with his express statement that "one spécial object of the ap- 
plicant's invention is to dispensé with the use of rolled iron of âll 
forms, and to employ wire netting in place thereof," can indicate noth- 
ing less than that he gave up to the public the right to use any form of 
rolled iron in concrète flooring. In other words, his own statement 
indicates that his invention consists in part of a substitution of wire 
netting for ail forms of rolled iron. Having so limited it, and the pat- 
ent having been secured, the claim cannot now résume its original ex- 
pansiveness. Hennebique Const. Co. v. Urban Const. Co., 182 Fed. 
496, 105 C. C. A. 257. 

I hâve examined ail the cases cited by the plaintiff in his additional 
brief . In no one of them do I find the same combination of éléments 
of estoppel as appear in the case at bar. The latest case in the Circuit 
Court of Appeals in this circuit is O'Brien-Worthen Co. v. Stempel, 
209 Fed. 847, December 11, 1913. 

[2] The first claim of the Norcross patent is therefore not infringed. 
Claims 3 and 4 must follow the fortunes of claim 1. 
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Claim 2 is as f ollows : 

"A flooring restiug on sepai'atecl supports and consistiiig of concrète with 
metallic network so arranged therein tliat the anionnt of métal will be greatest 
at the points wlierc tlie greatest tensile and shearlng stralns are to be sup- 
ported." 

I have seen no testimony in the plaintiff's record relating to this claim, 
except that found in the cross-examination of his witness Carter. The 
plaintiff's brief of 193 pages dévotes less than a page to this claim. 
Carter said (page 38) : 

"Claim 2 appears to be, in effect, a broad clalni on a flat slab construction 
of relnforced concrète flooring tbat Is llmlted only by the requirenieut as to 
the arrangeaient of the reinfo reement, that it shall be such as to provide the 
greatest amount of métal at the points wliere tlie greatest tensile aud shear- 
ing strains are to be supported." 

And again on page 42 : 

"XQ96. Has net Norcross In claim 2 set forth the placing of the métal at 
the points which in practice would be the natural ones to place it for the ré- 
sistance of the greatest tensile and greatest sliearing stralns? A. I think so, 
assuming a knowledge on the part of the designer of wliat thèse points are. 
They are certalnly the proper points." 

What was said in Hildreth v. Lauer & Suter Co. (D. C.) 204 Fed. 
792, at page 197 , applies hère : 

"Plaintiff's fourth claim appears to be for any way of acconiplishlng a par- 
ticular resuit. If it is, it would appear to be a claim for a function or an 
opération of a machine." 

If this claim is intended to be limited to the massing of the material 
at the center of the span, as may be inferred from the spécification, 
page 2, line 124, page 3, line 84, and figure 4, it is anticipated by the 
patent to Ransome. In either event it is void. 

Let the bill be dismissed, with costs. 



NATIONAL ELECTKIC SIGNALING CO. et al. v. TELEFUNKEN WIBE- 
LBSS TELEGEAPH CO. OF THE UNITED STATES. 

(District Court, S. D. New York. June 12, 1913.) 

1. Patents (§ 328*) — Validity — Infbingembnt — Appakatus for Wikbless 

Telbqbaphy. 

The Fessenden patent, No. 706,736, for apparatus for wlreless teleg- 
raphy, as limited by the prlor art, held, not iufringed. 

2. WoBDs and Phrases — "Tune" — "Tuning." 

A reeeiving System of a wireless telegraph is in "tune" if the period of 
the induced puises is exactly the same as the interval between the waves 
themselves, so that the return of the first puise to the reeeiving antenna 
and from the other end would be exactly synchronous with the réception 
of the second wave by the antenna Itself, and the controUing of this re- 
sult by varying inductance and the capacity of the reeeiving System so as 
to be exactly the same as that of the transmltter is "tuning." 

In Equity. Suit by the National Electric Signaling Company and 
others against the Telefunken Wireless Telegraph Company of the 

•For other cases see same topic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



NATIONAL ELECTRIC S. 00. V. TELEFUNKEN WIRELESS T. CO. 857 

L'nited States for infringement of letters patent No. 706,736 for ap- 
paratus for wireless telegraphy granted to R. A. Fessenden, August 12, 
1902. On final hearing. Decree for défendant. 

See, also, 194 Fed. 893 ; United Wireless Tel. Co. v. National Elec- 
tric Signaling Co., 117 C. C. A. 262, 198 Fed. 386, 119 C. C. A. 71, 
200 Fed. 591. 

F. W. H. Clay, of Pittsburgh, Pa., for complainants. 
Hector T. Fenton, of Philadelphia, Pa., for défendant. 

HAND, District Judge. I group the 14 claims hère in suit into three 
classes : First, the claims for the direct transformation of the current 
into motion, 1, 4, 22, 23, and 34; second, the claims for "tuning," 6, 
10, 13, 28, 29, 30, 33 and 35 ; and, third, claim 15, the "low-resistance" 
claim, with which also belong claims 22 and 23. Some of the "tuning" 
claims are also claims for direct transformation, but they need no sep- 
t.rate considération from the direct transformation claims themselves. 

[1] First, I will consider the "transformation" claims, some of 
which I quite agrée, as mère matter of wording cover the defendant's 
apparatus. A question may be raised about claims 22 and 23, which 
are "low-resistance" claims like claim 15, but ail are broadly based upon 
the fundamental idea I hâve mentioned. It is perhaps a little strange 
that every claim concludes with the phrase "substantially as set forth" 
except Nos. 31, 32, 33, 34, and 35. While thèse words hâve as matter 
of law no real effect at ail upon the claim, still they sometimes signify 
the draughtsman's sensé that bis terms, while very broad, are to be read 
upon the actual disclosure made. The question in this case is whether, 
in spite of their broad language, the claims must not be limited in in- 
terprétation to the disclosure actually set forth, or to some derivative of 
it which shall owe some suggestion to the disclosure. If the claims re- 
quire no such limitation, then Fessenden can claim a valid monopoly 
upon every wireless receiver which directly transforms the energy of 
the wave-train into the energy of motion, that is, without the interven- 
tion of some relay battery, and the défendant is certainly an infringer. 

At the outset it will be clearest to see how much similarity there is 
between the two devices and how much différence. Each system bas a 
completely closed receiving wire from antenna to ground, including the 
detecting devices. This applies as well when the detecting apparatus is 
in the secondary of a transformer as when it is in conductively con- 
nected séries. In each the only energy which moves the object that 
sensibly afifects the eye or ear is the oscillatory current; in short, the 
electromotive force is transformed into motion. With this it seems to 
me the resemblance absolutely stops, because neither is the current 
operative in the same way, nor is the apparatus in the least alike, nor 
does one give the faintest due to the discovery of the other. 

To justify thèse assertions I had best take up the opération of each. 
Fessenden makes in bis receiving wire two loops, between which the 
oscillating puises create a magnetic field of one sign when the oscillation 
moves in one way, and of another when it moves in the opposite. 
W^ithin this field he hangs a métal ring by a fine filament, which inter- 
poses but the slightest impediment to any torque which the ring may re- 
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ceive. The magnetic field between the loops or coils sets up voltages 
in the ring, which in turn create in it a current. If the ring be hung 
at a given angle to the coils, the interaction of the field with the current 
in the ring, as the current oscillâtes, créâtes a constant torque upon the 
ring, enough to overcome its inertia. Mr. Clay says that the resuit is 
a rectification of the magnetic field analogous to the rectification of 
the current itself by defendant's "rectifier," but I can find no évidence 
of the sort. The explanation I hâve given is Fessenden's own explana- 
tion in his paper of November 28, 1899, and I find nothing further in 
the testimohy of either Stone or Kennelly. It is true that Stone de- 
scribes the torque as the product of the reaction of the two fields, one 
produced by the current in the coils, and the other produced by the 
induced current in the ring ; but I think it can make no difl^erence 
vvhether field of the coils opérâtes upon an induced current or upon an 
induced field. In either case there is no mention of rectification of the 
field, and the phenomenon is now^here explained. I cannot assume that 
the field is changed in character, and I do not, of course, understand 
the phenomenon, which is confessedly complicated. 

In the defendant's apparatus there is interposed in the circuit which 
receives the oscillating current a substance of very high résistance 
indeed, called the "detector." The functional characteristic of this 
mechanism, whose structure I need not explain in détail, is that, while 
it ofifers a high résistance to oscillations in both directions, it oft'ers 
more to those in one than to those in the other. As a conséquence, a 
greater quantity of current passes through the detector when the oscil- 
lation is in one direction than when it is in the other, and indeed the 
part which does not pass through is turned back so as to flow in the 
opposite direction. There is thus created in an ingeniously associated 
circuit containing a téléphone a séries of current dififerentials always 
in one direction, which are operatively precisely the équivalent of a 
direct current in the circuit itself, and which can therefore be made ta 
energize the coils of the téléphone magnet, thus making the diaphragm. 
respond. 

It seems clear to me from this explanation that the defendant's meth- 
od of opération owes nothing to Fessenden. It proceeds by modifying 
the current itself, turning back a part of it, and sending it the other 
way. It créâtes out of an oscillating current a direct current, and,, 
after it bas done that, it interposes the very obvions appliance for de- 
tecting a current, the téléphone. But Fessenden did not modify the 
current at ail ; he is not even shown to hâve modified the magnetic 
fields. He did take advantage of the reaction of thèse fields upon the 
ring to move the ring, but it was that motion which was the first uni- 
directional movement of either current or mass. The défendant, it is 
true, for each whole wave-train produces a movement in the dia- 
phragm of the téléphone, but even this is not détectable by the sensés, 
because it is only the vibration of the diaphragm produced by a succes- 
sion of wave-trains which gives the note that the ear receives. Per- 
haps it would, however, be fair to allow that in this latter respect the 
two are analogous, for the succession of wave-trains amplifies the 
motion of Fessenden's ring, and in the microphonic adaptation pro- 
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duces the téléphone note by variations in the battery current. Never- 
theless, the fact remains that the apparatus and its opération is quite 
différent in each case. 

Furthermore, when we consider what the défendant owed to Fessen- 
den, we see that it was nothing but the idea of transforming the energy 
of the oscillating current into motion. AH that Fessenden did was to 
apply to the détection of thèse particular oscillations a detector thereto- 
fore known for alternating currents generally, which, as Dr. Kennelly 
concèdes, "was recognized at the date of the appearance of Northrup's 
article" as "capable of indicating the présence of Hertzian waves." He 
discovered nothing about the current or its nature; he discovered 
nothing about the galvanometer which he used. What he did do was 
to make a very handy adaptation of Northrup's galvanometer to this 
particular instance, and no one ought, I think, to question bis title to a 
patent for just what he did. The défendant, however, made no use 
of anything shown in that patent at ail; this galvanometer was per- 
fectly useless in helping his discovery, because he was seeking to 
change the current itself, after which the path was open to any elec- 
trician; it was only the détection of a very minute direct current of 
electricity. 

Therefore the question cornes down to this: Granting that the de- 
fendant bas borrowed not a thing in détail from Fessenden and owes 
no suggestion whatever in method or device, is it enough that each 
transforms the electric energy into motion? That any one should 
claim such an idea as original merely as such would à priori seem un- 
likely, for the idea was a scientific commonplace long before Fessenden 
made his invention, or indeed was even born, and it was a known way 
to measure electricity, as in the electroscope itself. Furthermore, this 
very form of transformation was actually practiced experimentdly 
by Hertz, as described, as early as 1891 in Wiedmann's Annalen, No. 
42, page 407. The translation appears as chapter 7 of Hertz's book, 
"Electric Waves," and is entitled "Mechanical Action of Electric 
Waves in Wires." Hertz used two forms of apparatus for measuring 
the oscillations by the movement of suspended bodies. One of thèse 
was a horizontal cylinder hung in a plane at 45 degrees to the plane 
of the wire which received the oscillation ; and the other was an 
aluminum ring. In view of the fact that the receiving wire was not 
itself coiled, there may bave been some différence in opération between 
this and Fessenden's galvanometer, as to which I am not compétent 
to say ; but certainly the f ollowing language seems to describe the 
présent theory of the opération admirably (page 192) : 

"The rapldly alternating magiietic oscillation niust induee in the closed 
hoop a current alternating rhythmically with it, and the reaction between 
thèse causes the deflection of the loop." 

I am not in the least concerned hère with whether this was exactly 
the same thing as what Fessenden afterwards discovered, because no 
one wishes to déclare his patent invalid, but only to ascertain its limits. 
Nor does it make any différence whether Hertz was hère dealing with 
the effects of magnetic induction without knowing it. He supposed in 
any case that he was measuring the oscillations of radiated waves, and 



860 209 FKDBKAL EErORTEK 

whether his experiments misled him as to the actual phenomena he was 
observing, he at least gathered from them an exactly accurate under- 
standing of the action of radiated waves, and discovered, if it needed a 
discoverer at ail, the fact that they could in just this way produce mo- 
tion. 

Next the Northrup device was in substance the very identical instru- 
ment afterwards used by Fessenden, but used hère to detect the results 
of magnetic induction. That the step from this use of the Thomson 
galvanometer to Fessenden's did not take time, or inventive genius,, 
appears from the immédiate suggestion by the éditer of the magazine 
in which the article appeared. Dr. Kennelly, in the phrase I hâve 
quoted just above, admits that the application of the instrument was 
at once recognized. As for the damping magnet of Northrup, I may 
pass it over as a mère détail of organization. The phenomena of mag- 
netic induction themselves are no doubt in soine respects quite différ- 
ent from those of radiated ether waves, and, as before, I hâve no dis- 
position to déclare thèse experiments of Northrup good anticipations 
of Fessenden's disclosures, which were the first practical application 
of them to radiated waves, yet the fact certainly remains that ail 
Fessenden did was to adapt Northrup's galvanometer to a new use,, 
and that also to a use which was in a closely kindred art. 

In the face of this showing, it seems to me extravagant to claim 
this as a great pioneer invention. Let us see what the inventer him- 
self thought of it after he had discovered it. It is true that he claimed 
broadly, though, as I hâve noted, he somewhat significantly added a 
référence to the disclosure even in the claims; but he stated the object 
of his invention (page 1, lines 33-41), and then he said that the "ob- 
ject" of his invention was to induce currents in a secondary ring and 
thus produce motion. In the summer of 1899, he obviously had no 
idea of this mère idea of such a transformation as itself an epoch 
making invention, the niere conception of which was revolutionary, al- 
though he now asserts that it was wholly perfected at that time. In 
his first publication, July 29th, he was still speaking of improvements 
in coherers. On August 12th he says that for some work the coherer 
is not necessary at ail, but one may use his own device. "Ail thèse 
methods, though tried on a small scale, seem to be improvements." In 
his paper before the Institute, he describes only a "nice galvanometer to 
work with," not mentioning his discovery of the direct transformation 
of energy as a new way of facing the difficulty. Of course, I do not 
mean to complain that an inventer should be modest at the outset, but 
I do say that no one reading thèse statements intelligently can fail to 
miss ail indication that he thought the fundamental idea a new dis- 
covery, I am quite sure that such a claim would hâve greatly sur- 
prised his audience. Clearly he regarded his devices as good alterna- 
tives to those in use, as they admitted quantitative measurement which 
the others did not. 

As to the Tietz bolometer, it hardly seems to me relevant broadly, 
because the actual détection of the waves is made by means of a 
Wheatstone Bridge, and the recording galvanometer opérâtes by means 
of a voltaic battery. A very slight current in one arm of the bridge, 
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if it be a very fine wire, will cause it to become heated and so change 
its résistance. This upsets the balance of the bridge, and a galvanome- 
ter records the battery flow. However, I agrée that it was a device 
within claim 34. Whether it was a vaHd anticipation or not, I do not 
think it necessary to décide. It is true that thèse seem to hâve been 
experiments only, but then Fessenden's actual disclosure has had al- 
most no practical application. At least, this gave quantitative re- 
sponses and did not raise the question which always seems to hâve ex- 
isted in the case of coherers, whether a real résonance was possible. 

We must remember that the patent law gives no domination merely 
to the first corner, nor any claim by right of occupation only. A patent 
is designed only to protect the inventor f rom those who would use his 
ideas and who really owe him something. The mère f act that he may 
be the first to embody an abstract principle does not give him the right 
to monopolize it, unless the mère conception is new and requires his 
inventive originality, which is not the case hère. It is true that the 
mère discovery of a problem may require a touch of genius, but this 
problem was well known. Hertz at the very outset had grasped it, and 
had given an answer almost identical with this. Fessenden's claim now 
seems to me to be as though the Wright brothers who assert that they 
were the first to fly, should claim a patent on ail flying machines, re- 
gardless of whether or not they use the warping of the planes. I can- 
not see that the art owes him anything but a handy device for testing 
out wireless apparatus, which is the only commercial use it has had. 

The next question is of the "tuning" claims, to understand which it 
is necessary to describe more fully the phenomena of the waves. As 
has been said, thèse come in the form of oscillations ; each being a half 
cycle of a wave. When the spark discharges across the terminais, it 
sets up in the transmitter a current which passes first to one end of the 
circuit and then surges back to the other. A properly grounded anten- 
na may be compared with a closed circuit having a condenser, in which 
ihe antenna proper is on one capacity and the earth the other. Hertz, 
who did not ground his transmitter but had two areas of relatively 
large capacity, recognized this, and regarded the ether separating the 
capacities as the analogue of the dielectic of a true condenser. This 
conception is necessary to an understanding of the kind of "tuning" 
hère in question. When the puises reach the antenna, it throws o£f 
into the ether disturbances which are true waves, similar to light 
waves, or the air waves of sound. If the puises can rush back through 
the circuit to earth and then back to the antenna, a second wave will 
be thrown off, and the capacity of the System to send otï thèse "écho" 
waves as it were détermines the persistence of the wave-train. If the 
"écho" puises are feeble, and the greater part of the energy goes off 
at the first puise, the train is said to be quickly "damped" and comes 
to the receiver in the form of a mère "splash" in the ether. If, on the 
other hand, the System can conserve a large part of the energy, it will 
be radiated in successive waves, whose rate of decrease will be much 
less. Now, the first kind of "tuning" was practically developed by 
Sir Oliver Lodge for the purpose of what he called "selectivity." By 
this he meant that the oscillations should be prolonged as much as 
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possible; a less proportion of the sparlt's energy being thrown off at 
each puise, and the subséquent puises being of greater intensity and the 
wave-train of greater persistence. Moreover, as the period of the 
puises in the transmitter was of known frequency, the period of the 
waves making up the train was fixed and constant. When the fîrst 
wave reached the receiver, it set up voltages in it which resulted in cur- 
rents passing through that system. 

[2] If the period of the induced puises in that system was exactly 
the same as the interval between the waves themselves, the consé- 
quence would be that the return of the fîrst puise to the receiving 
antenna and f rom the other end, whether it was plate or ground, would 
be exactly synchronous with the réception of the second wave by the 
antenna itself . When a receiving system was in "tune" with the trans- 
mitter, this occurred, and this resuit could be controlled by varying 
the inductance and the capacity of the receiving system so as to be 
exactly the same as that of the transmitter. Now the resuit of this 
would be, thought Sir Oliver Lodge, that the second wave would be 
amplifîed by the "écho" of the first, and so more of the energy of the 
wave-train could be developed in the succession of current puises 
oscillating in the receiving antenna. This cumulation of energy would 
increase the electrostatic charges in the terminal plates and would 
finally "spit ofif," so that with a given total amount of energy received 
from the train the coherer would "break down" more readily than if 
only the first wave of that train was used. Since, however, this de- 
pended wholly upon the synchronism of the oscillations in the receiv- 
ing circuit with the periodicity of the waves themselves, a receiving 
circuit not in "tune," that is, not constructed with precisely the same 
inductance and capacity, would not respond. In such a receiver the 
"écho" puise would reach the top of the antenna at the time, for in- 
stance, when the trough of the next wave was reaching it, and would 
therefore by so much neutralize the energy of the second wave itself. 
The resulting second oscillation would not go to increase the potential 
at the terminal plates, and so to break down the coherer. 

It foUowed from this very beautiful conception that only those re- 
ceivers would respond to a transmitter which were attuned to it. At 
one time Sir Oliver Lodge seems to hâve supposed that a tuned trans- 
mitter was more limited in distance, because the first great "splash" 
will bave a greater radiating power; but in bis British patent 11,575, 
of 1897, he seems to bave corrected that opinion, because he says at 
the end of his provisional spécification : 

"Although the radiation becomes less powerful, the total number of swings 
ts so much Increased that it may be made as ultimately effective at a distance 
as a single powerful swing." 

This is perhaps not strictly relevant hère, except that it seems to con- 
tradict the assertion of the complainant, that while coherers were in 
use, it was only the first puise or "whip-crack," to use Sir Oliver 
Lodge's phrase, which counts. Indeed, I cannot understand how his 
theory could be borne ont at ail except upon the assumption that there 
is a summation of the puises somewhere, he thought at the terminal 
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plates, cumulatively building up a potential sufficient to b'reak down 
the coherer. 

Such was the "tuning" of Sir Oliver Lodge ; but there seems to hâve 
been some doubt whether with a coherer it ever operated at ail. At 
least, I understand Dr. Kennelly to believe that if there was any "tun- 
ing" it was of a very modified kind to that now possible when the 
coherer is taken eut of the circuit. I do not think, however, that Pupin 
is to be so understood; while he said that nobody had succeeded in 
tuning a receiving circuit, that was because no one had gotten an un- 
damped train of waves or a close enough succession of sparks to "swell 
up" in the receiver, not because you could not accumulate what you had. 
Stone and Pierce both insist that there is not the slightest à priori rea- 
son to doubt that at the ends of the coherer the electrostatic charges 
may accumulate as a resuit of tbe striking of the successive puises 
against the coherer, and that the final breaking down of the coherer 
may not be due to a real accumulation of potential. Of course, I hâve 
no means of judging such a question as this and shall only proceed 
upon the undoubted fact that a very great scientist, Sir Oliver Lodge, 
certainly believed that he did procure an intégration of the energy of 
the whole wave-train which broke down the coherer. His patents are 
meaningless upon the assumption that only the first great puise is op- 
erative and his expression quoted referred only to distant telegraphy. 
As I bave shown, he seems to hâve modified that judgment by 1897. 

Now in circuits such as thèse antennse there is considérable loss of 
current due to the résistance in the circuit itself , the energy disappear- 
ing in the heating of the wires or capacity areas ; and, especially in the 
case of the receiver, where the energy to be detected is excessively 
small, it is of prime conséquence to avoid such losses. To do this both 
Lodge and Marconi introduced a local circuit about the coherers, the 
purpose of which was to divert into it as great a part as possible of the 
energy which came down the antenna. In this local circuit they placed 
a condenser and an inductance coil. As I hâve already said, the anten- 
na and the ground are in fact the opposite plates of a condenser, and 
if the condenser and the inductance coil of the local circuit are attuned 
to the antenna circuit, precisely as the antenna circuit is attuned to the 
transmitter, then so much of the received puises as is diverted into the 
local circuit will hâve the same period therein from one plate to the 
other of the condenser as the period of the puises in the antenna circuit 
itself. That period, as we saw, was the exact period of the wave-train, 
so that it has become now a commonplace of wireless telegraphy to tune 
in harmony, the transmitter, the receiving antenna, and the local receiv- 
ing circuit. There is also a local circuit in the transmitter, inserted for 
the same reason, and this must also be in tune. Hence if when the first 
wave cornes down the greater part of it begins to oscillate in the local 
receiving circuit, the second wave will enter that point in the local cir- 
cuit at exactly the same phase of its cycle, as the "écho" of the first 
wave is in. Thus at that point and at that instant, there is obtained 
precisely the same intégration, or summation, of pulse;s in the local 
circuit as in the antenna; but the résistance losses are avoided which 
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would exist if the whole of the puises had to pass through the antenna 
circuit. 

The complainant's position is not tliat he was the first to discover 
this kind of tuning of the local circuit, which, he says, was well-known 
before (so far as tuning was possible with a coherer), but that he was 
the first to add to a receiving circuit a local closed tuned circuit, and 
that this appeared from his original spécification and claim. The an- 
swer is that, regardless of whether this would be a good invention or 
not, it was an interjected idea. In his original claim 3 he mentioned a 
condenser in shunt with the coils 7, 7 and the associated ring 8, without 
however any inductance coil, and that is the only mention in the claims 
of the condensers at ail. Not a word appears in either spécifications or 
claims of "tuning." In the spécifications he says that the condensers in- 
dicated in the diagrams may be put in shunt with transmitter or re- 
ceiver, and that is his only mention of them. Nowhere does he either 
describe or show in diagram an induction coil. The first action in the 
Patent Office rejected ail claims and required the applicant to state the 
purpose of the condensers. Thereupon he directed the deletion of the 
condenser in the transmitter, and amended his spécifications by saying 
that the condenser in the receiver was to avoid résistance losses, setting 
forth in détail how the proportion of the current in the main circuit 
could be reduced so that the maximum might flow in the local circuit. 
The reason for this resuit I do not understand, but it is irrelevant hère. 
The patent was actually allowed once on this showing and, indeed, vi'as 
reopened again, still showing nothing of tuning. In June, 1902, two 
and one-half years after the original application, the spécifications were 
amended so as to include the tuning of the closed circuit, and 23 new 
claims were added claiming tuning in a great variety of forms. Sub- 
sequently other claims were added, which were, however, not a de- 
parture, if the amendments themselves were proper. 

Two quite separate questions arise : First, whether Fessenden in 
1899 understood and expressed the tuning of the local circuit; second, 
whether, if he did, he had any idea of claiming it originally. As to his 
knowledge, the question must remain in doubt. How much he or any 
one else knew is not capable of ascertainment except by what he said, 
and neither in his patent, nor anywhere else, did he say anything in the 
least resembling it. Of course, it may hâve been obvious as Kennelly 
says, but in patent causes we are chary of too ready an assumption of 
the obvious. Every one concèdes that Stone is a very expert person 
and one of the best men in the art, yet it was not so obvious but that 
he put an untuned condenser across a coherer in a local circuit. It 
may be that the complainant is right that a tuned receiving circuit was 
unknown while the coherer was used ; but, if so, it was ail the more 
incumbent on Fessenden to point out that he had obtained a real tuning, 
for the first time possible, when the circuit was closed. Certainly that 
which he first did should not hâve been included in the obvious. 

Fessenden during the summer and autumn of 1899 had written two 
or three times about his new apparatus and had never mentioned tun- 
ing. On August 12th he had shown a condenser in séries with the coils 
and no local circuit, but did not give it any function. On September 
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16th, he had shown three forms, one with a condenser in shunt with 
the coils, but he described that as little as the condenser in séries, and 
seemed to regard it as a mère alternative of arrangement. In his lec- 
ture he showed one form with a condenser in, shunt which he says 
would avoid résistance losses, just as he afterwards said in the patent. 
Not a word in that lecture suggests that you should tune the local 
circuit. At that time his problem had not been worked out, and among 
the 12 points recapitulated were the effect of condensers in shunt with 
the receiver, but not a word about the tuning of the local circuit. 
Furthermore, I attach great importance to the amendment first made. 
Surely when he found that the examiner did not understand, he must 
hâve explained it if he understood it himself . Is it not too much to ask 
of us that we should now accept, as too obvions to require mention, 
what an expert in the Patent Office asked for an answer to? It was 
certainly no less obvions that the condenser was put in to avoid ré- 
sistance losses than that it should be tuned after it was put in. Again, 
it is very significant that in his patent 727,325, which was based upon 
the separate tuning of différent receiver circuits, he spoke freely of 
tuning and made it the very kernel of his invention. Is it not rather 
strange that if he knew its necessity hère he did not mention it? 
Finally, it seems to me of prime conséquence that nowhere did he put 
an inductance coil in his local circuit, though every one concèdes that 
the variation of the inductance is as absolute a condition of tuning as 
the variation of the condenser. In short, he did not prescribe any- 
where one essential part of a local tuned circuit. For that matter, he 
has never donc that to this day. Mr. Clay says that Fessenden's trouble 
throughout has been that he assumed too much knowledge in his 
audiences. That may well be so, and, if it is, I am very sorry for it, but 
we cannot know what was in his mind if he did not speak it out ; that 
is the misfortune of the taciturn. 

It is, however, really irrelevant whether or not Fessenden under- 
stood the nature of his own condenser, for, even if he did, he did not 
make any claim to the combination, and that is ail that counts. Wheth- 
er he thought that it was not worth claiming, or whether he thought 
it was not patentable, makes not a particle of différence. A patent 
claim is a formai instrument, and its meaning dépends upon its words, 
and not on the mind of the inventer. Nothing can be plainer than 
that claim 3 did not ask for a monopoly on a local tuned circuit, even 
if it was obvions that the apparatus contained in fact such a circuit. 
The claim must point out what the applicant regards as his monopoly, 
and there may be many things obvious enough from the spécification 
which he does not claim. The complainant has argued as though it 
were enough to show that tuning were obvious from the spécifications, 
but that is not half the story. Is it clear that he meant to claim that 
feature? It is clear that he did not ; and, therefore, he could not after- 
wards change his mind. Perhaps the other applications in suit, filed 
during those two and one-half years, which resulted in tuning patents 
may not originally hâve had tuning f eatures in them, no one knows ; but 
presumably they did, if now valid, and Fessenden could not by an 
amendment antedate them. Besides, the rule as to amendments may 
209 F.— 55 
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have for its justification a protection to the intervening art, but it does 
not dépend in its application upon a showing that there is such an art to 
be injuriously aiïected ; it is enough that the applicant make some radi- 
cal change of base. I»have no doubt that he did in this case, and this 
disposes of the tuning claims in suit. 

As to claim 15 for a low-resistance receiving mechanism, it is enough 
to say that the defendant's crystal detector has a résistance of 100,000 
ohms, quite as much as the old coherer. 

I have laid wholly out of this case the Hughes device on the as- 
sumption that Fessenden had succeeded in antedating it. As to that 
question I should hardly feel dispôsed to any doubt that he had in 
fact perfected his apparatus in May, 1899, were it not for bis own 
contemporaneous expressions. For instance in November, 1899, he 
said: 

"A few experiments were made In June, but the matter would have beeu 
(Iropped had it not been that my former assistant and présent colleague, Prof. 
Kintner, « * * offered to help me, and * * « it has been found that 
it wlll be. possible to carry the work to a successful conclusion." 

On August 12th he says : 

"My experiments seem to show that it (a coherer) is not really necessary." 

In June, 1902, he swore : 

"Duriug the month of September, 1899, * * * he was engaged in mak- 
ing experiments in slgnailng by electromagnetie waves; that on or about Sep- 
tember 15, 1899, he constructed and used an apparatus," etc. 

Kintner supports him in the same words. Fessenden's own explana- 
tion of his language in thèse instances did not seem to me satisfactory. 
I must confess that, if I was forced to décide whether he had tested 
out his invention by actual réduction to satisfactory experiments before 
September, 1899, I should certainly think that he had not. I have no 
doubt, however, that he had proceeded far enough to give some in- 
structions and diagrams to his attorney in July, 1899, and the diagrams 
must have been those in the patent. That he had therefore grasped 
the full conception of the patent by June, 1899, may perhaps be true, 
but I do not think it necessary to décide that question hère. 

I have considered this case as though it was one of first impression, 
because the complainant was so extremely solicitons to have it donc. 
Quite regardless of the prior décision, I should not, I think, have felt 
any difficulty in deciding it as I have donc. In any case there cannot 
be any question that, as I look at the facts, I ought not to hesitate for 
a moment to follow the décision of the Circuit Court of Appeals for 
the First Circuit. (198 Fed. 386, 117 C. C. A. 262). The suit appears 
to me to be an effort, natural and sincère enough, to raise what was a 
simple, and not very useful, contrivance into a great pioneer patent. 
Fessenden was indeed, the first inventor to patent commercially a di- 
rectly transforming device. It so happened that the art through very 
différent channels found other independent devices, the electrolytic, 
and now the crystal, detector which have superseded everything else. 
Hence it was natural for him to feel that he was the father of them 
ail. He was nothing of the kind, but in this case an ingénions adapter 
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of tlie ideas of others to this field. Of course, it must be obvious that 
as to his other inventions I hâve nothing to say, and I am very glad 
to assume, as Mr. Clay assures me, that his contributions hâve been 
greater than those of any other man in this country. 
The bill will be dismissed, with costs. 
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(District Court, 10. D. Peunsylvania. December 29, 1913.) 

No. 745. 

Patents (§ 328*) — Validity and Infbingement — Ball-Bearino. 

The Conrad patent. No. 822,72'?, for a ball-bearlng. In view of the 
prior art, must be limited to a device in whlch the coneentrie rinj;» forni- 
ing the raceway are solld and unbroken throughout, which was the cen- 
tral thought of the invention. So construed, held not infringed. 

In Equity. Suit by the Hess-Bright Manufacturing Company and 
others against Hedwig Fichtel and Ernst Sachs, doing business as Fich- 
tel & Sachs. On final hearing. Decree for défendants. 

Robert Fletcher Rogers, Wm. R. Kennedy, and Donald Campbell, 
ail of New York City, for plaintiiïs. 

Frederick P. Fish, of Boston, Mass., Wm. A. Redding and Wm. B. 
Greeley, both of New York City, and Julian C. Dowell, of Washington, 
D. C, for défendants. 

J. B. McPHERSON, Circuit Judge. This suit was originally 
brought upon two patents, both issued to Robert Conrad, No. 822,723. 
on June 5, 1906, and No. 838,303, on December 11, 1906. The first is 
for an article of manufacture, an improved ball-bearing, and the sec- 
ond for the method of assembling its parts. The method patent was 
withdrawn early in the litigation, and at the same time the charge of in- 
fringing the other patent was limited to the eighth and ninth claims. 
This is the fourth suit in this court upon No. 822,723, but the second 
and third suits (which are not reported) need not be referred to. In 
the first suit claims 8 and 9 (and one other) were involved ; the parties 
being the présent plaintifïs and the Standard RoUer-Bearing Company. 
The case was decided in March, 1910, and is reported in 177 Fed. 435. 
As stated by Judge Holland, the only issue there was lack of invention : 

"The défendant makes the sole défense of lack of Invention. Hence the only 
question for the court is whether or not the three claims of the first and the 
one claim of the second (method) patents are valld ; that is to say, do they 
cover patentable subject-matter, and did it involve invention to produce the 
bearlng in view of the prior art?" 

The prior art then receives some gênerai considération, and the 
patents to Lechner and to Pettee are specifically referred to; but the 
présent plaintiiïs concède that the English patent to Gentry, and the 
Oldfield patents and prior use, were not then before the court.. Nei- 
ther does it appear from Judge Holland's opinion (and it is most un- 

*For other cases see same topic & § humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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likely) that he considered the file-wrapper of Conrad's patent, upon 
which the présent défendants lay much stress. The Gentry and the 
Oldfield références are now reUed upon to invahdate the claims alto- 
gether, or at least, in connection with the file-wrapper, to hmit thera 
to a soHd, unbroken structure that is not infringed by the défendants' 
bearing. Admittedly thèse défenses are open in this suit, and they hâve 
been fuUy discussed. 

The point of différence between the parties is exceedingly narrow, 
for the plaintiiïs are obliged to admit that if the notch, or opening, tliat 
is a vital feature in the défendants' bearing, extended 44/10000 of an 
inch farther than it does, there would be no infringement. If, then, the 
case for the plaintifîs dépends upon so minute a measurement, which 
can barely (if at ail) be observed by the unaided eye, it is necessary,, 
I think, to détermine with précision just what is the scope of the pat- 
ent in suit. Let us turn, therefore, to Conrad's own description, as he 
laid it before the office, in language that varied from time to time, but 
never lost sight of the solid, unbroken rings that lie at the heart of 
the patent. 

But a few preliminary observations may be useful. The plaintiffs do 
not assert, and could not successfuUy assert, that ball-bearings were in- 
vented by Conrad. In 1904, when the application was filed at Wash- 
ington, every élément contained in the patent was well known (con- 
centric rings, balls, or rollers, and spacers or spreaders), and thèse 
éléments had already been frequently combined in one form or an- 
other. To make a ball-bearing at ail, it was obviously necessary to 
begin with two concentric rings, and thèse needed to be grooved, or 
the balls could not be confined as they rolled. It was just as obvions 
that thèse grooves, or curves, must be upon the inner periphery of the 
outer ring and the outer periphery of the inner ring; in other words, 
the sides of the périphéries must overhang the balls to prevent them 
from escaping. The grooves need not be deep, but in some degree 
they must exist. It was also elementary that the balls must be put into 
the raceway formed by the grooved périphéries, and it was seen with- 
out difficulty that they could readily be inserted through a filling-open- 
ing, or notch, eut into the side of one ring or into the sides of both 
rings. In this manner the raceway could be completely filled with 
balls, and at first this was believed to be the necessary, or at least the 
most désirable, method of operating the bearings. But it was soon 
discovered that the friction between adjacent balls distorted them so 
that the bearing quickly became inefîective. Thereupon varions de- 
vices, such as a small coiled spring, or a rigid cage, or some other 
spreader or distributer, were adopted to keep the balls from touching 
each other. 

There were other difficulties also about thèse structures, especially 
about the openings for inserting the balls. Obviously the bearing was 
weakened if part of the rings was eut away; and, moreover, the in- 
equality thus produced in the surface of the racevi'ay, slight though it 
might be, was found to injure the balls and to impair seriously the use- 
fulness of the bearing. Of course the opening could be closed up, and 
this expédient was tried by several inventors, but the resuit was not 
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satisfactory. At this stage. of the art Conrad entered the field. He 
believed that he was the iirst to conceive the idea of making both rings 
solid in ail their parts, and this is essentially his contribution toward 
the solution of the problem. But, with solid rings having no ojjening 
for putting balls into the raceway, it is clear that only one way re- 
mained by which thèse could be inserted, namely, displacing the rings 
eccentrically as the fàrst step toward assembling the parts. This was 
the only practicable expédient, as a moment's experiment will instantly 
prove, and this had already been shown by Gentry, whose patent is in 
precisely the same art. But, if the rings be displaced eccentrically, it is 
impossible to introduce more than a limited number of balls, and it was 
necessary to recognize this fact also. By the use of force one or two 
more balls than would normally till the eccentrically shaped space 
might be squeezed in ; but even by the use of force it was impossible to 
niake the raceway take as many balls as could be inserted through the 
openings that had previously been employed. It is clear, I think, that 
Conrad's method of construction is inseparably connected with an adé- 
quate description of his completed bearing as an article of commerce. 
Merely to describe the bearing as it should appear after completion 
would not instruct the public how. to make it, for the eccentric dis- 
placement of the rings was the indispensable first step in the process. 
As the file-wrapper abundantly shows, Conrad himself was well aware 
of this fact, and to that extent his method of assembling must inevi- 
tably be taken into account. In my opinion what Conrad had in mind, 
and sought to protect, was a solid structure, unbroken in every part, 
and therefore altogether free from openings into the raceway. He 
knew that this would overcome the weakness of former constructions, 
and this was one of his principal objects. Another object was to secure 
a smooth, continuons raceway, free from the least irregularity of sur- 
face. He was obliged to content himself with a limited number of 
balls, and, still further, he was obliged to use spreaders, or spacers, 
to perform a new function, namely, to distribute the balls and to keep 
them apart, in order that the balls and the spreader, acting in unison, 
might hold the bearing together as a unitary structure. It was not 
to prevent friction between adjacent balls, but to make a unitary struc- 
ture, that he used the spreader. For, if he did not distribute the balls 
and also hold them apart, they would run together, the rings would 
become eccentric, a crescent-shaped space would develop, and the 
bearing would disassemble. Ail this will be clearly seen to hâve been 
in Conrad's mind. 

Let us now examine the fîle-wrapper. The proceedings in the Patent 
Office began in February, 1904, when the application was presented. 
In it Conrad declared himself to be the inventor of new and useful 
improvements in ball-bearings, and went on as follows (Record, pp. 
470, 471) : 

"Ball-bearings having the balls running between grooved earrying rings, one 
on the inside and one on the outslde of the race course, answer (as proved by 
Professer Stribeck in Xeubabeisberg) in gênerai the most extensive technical 
reqvnrenients witli regard to earrying i)o\ver, decrease of friction, and wear. 
There is, liowever, a niaterial drawback connected with this construction, con- 
sisting In that one of the rings or both uiust be provided with some latéral or 
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radial recesses or excavations, in order to allow of tlie introduction of tlio 
halls into the race groove of tlie boaring. Although the recess can be under 
circunistances closed up agaiu, after tlie balls liave beeii brougtit in, never- 
theless the following evlls arise liereby : 

"(1) Upon the part through wliich the balls are introduced no pressure is to 
lie exerted. 

"(2) The strain of hardness of the damaged balls freauently causes the burst- 
ing of the balls, which eau also ocenr when the balls are not well mouuted, or 
w'iieu iucidentally a pressure is exerted upon the part through which the balls 
are filled in. 

••(3) For the screw bolts adapted to fill out the filling lioles, excavations must 
be provided to allow the screws of beiug mounted in the casing. 

"(4) As the fllling-hole or recess uiust always be arrauged in the statioiiary 
ring, it is always necessary to hâve the rings niade double with an inuer filliug- 
hole and an outer one. The sauie as the above-nientioned evils, this evll wiU 
be removed by the application of the new bearing. 

"The subject of the présent invention is a ball-beariug with two grooved imi- 
form fuU rings, liaving no recesses and b(4ng not broken. This construction is 
thus a material iniprovenieut over the well-known bearings." 

Describing the drawings, he said (Record, pp. 472-474) : 

"As seen from Fig. 1 the space between the rings is not qulte filled out with 
the balls; nioreover the latter are situated in their guides at a certain distance 
froui each other and separated by the well-known cages. By the arrangement 
of a smaller nuniber of balls thau tbat which would hâve place between the 
carrying rings, it is possible to bring in the halls between the carryiug rings 
without the neeessity of providing the latter at any part with a passage, or 
weakening it at any part. The filling in of the halls is, as seen from Fig. .'î, 
efCected by placiug both carrying rings eccentrieally to each other and bringing 
in the rings (balls V) into the crescent-shaped space d. The nuniber of tlie balls 
to be filled in in the above-stated nianner eau be even increased from 8 (Fig. 
3) to 9, when a free space for this additional bail is created by a slight elasti- 
cal déformation of one or both of the rings ; the del'orniation or slight tilting 
allowing of at least one of the balls being pressed between the others. 

"The bearing with the balls being brougbt in in the uianner specified is not yet 
ready for use, since tlie balls will conie out of alinemeut as soon as the rings 
wlll get any ecceutrie position to each other. In order to preveut this, the dis- 
tance between the différent balls is flxed by the insertion of spécial parts e. 
so-called cages, which, tliough old in tliemselves, bave beeu used neither in this 
combination nor for tlils purpose. 

"The spécial form of the cages bas no influence whatever upon the construc- 
tion and opération of the bearing, and thus any forin can be used iiiasuiuch 
as the same permanently fixes tlie distance of the balls." 

The claims were as follows (Record, pp. 475, 476) : 

"(1) In ball-bearing the combination with the race-surface, of inuer and 
outer grooved rings, said rings being unrecessed and unl)roken, and adapted 
to l)ear a smaller mimber of balls than tbat which would actually bave place 
between them, substantially as specified. 

"(2) In ball-bearings the combination with the race-surface, or iuner and 
outer grooved rings, said rings being unrecessed aud unbroken, and adapted 
to bear a smaller nuniber of balls than tbat which would actually bave place 
between them, the rings being adapted to be placed eccentrieally to each other, 
so as to allow of the iiitroductiou of the balls from the side of them, substan- 
tially as specified. 

"(3) In ball-bearings the combination with the race surface, of inner and 
outer grooved unrecessed and unbroken rings, said rings being adapted to be 
placed eccentrieally to each other, so as to allovi' of the introduction of balls 
from the side of them, of some partitions of any form, material, and arrange- 
ment, aud forining a cage to be placed between the balls, and adapted to keep 
the balls at the proper distance from each other, substantially as specified." 
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In March, 1904, the examiner rejected ail the daims, and in January, 

1905, the applicant made certain amendments and substituted the fol- 
lowing claims (Record, pp. 482, 483) : 

"(1) RoUer-bearing, comprising two parallel concentric but eccentrically mov- 
able, solld, unbroken rings, a liniited number of balls between said rings, and 
distance pièces alteriiating with and between and in line with said balls and 
keeping them at a praetically inaltérable distance. 

"(2) Roller-bearing, comprising two pai'allel concentric but eccentrically dis- 
placable, solid, uninterrupted rings with substantially axially parallel walls, 
ball-keeping races in the opposite surfaces of said rings, a llmited number of 
balls between said rings, and guides in said races, non-roUing distance pièces 
alternating with and between and in line with said balls. 
■ "(3) Roller-bearing, comprising two parallel concentric but eccentrically dis- 
placable, solld, unbroken rings with substantially parallel walls, ball-keeping 
races In the opposite surfaces of said rings, a limited number of balls in said 
rings and guided in said races, springs loosely inserted between and alternat- 
ing with said balls and in llnewith the same. 

"(4) The method of insertlng balls between the races of eccentric roller- 
bearlngs, which consists in placing said bearings eccentrically to each other, in- 
serting a llmited number of balls into the open space between the eccentrically 
placed bearings, placing non-rolling distance pièces between said balls, and re- 
storlng the roller-bearlngs into concentric position." 

In February, 1905, thèse claims also were rejected, and after slight 
amendment were rejected again in July of the same year. In April, 

1906, the applicant presented eight new claims (the last 8 of the patent 
in suit), and afterwards added what is now claim 1. The following 
argument was offered with the eight new claims (Record, pp. 491, 492) : 

"The foregolng amendment is made in view of the examiner's letter of July 
3, 1905. In the successive amendments in this case the claims liave departed 
from the real Invention, as expressed perhaps Intormally in the claims origi- 
ually flled. 

"A new set of claims Is flled herewith based on the fundamental invention, 
uamely, a bearlng of the type known commercially as a 'closed' bearing; this 
belng a unitary article of sale conslsting of the two concentric l'ings and the 
balls and spacers, ail held together merely by their relative positions. With 
this article of sale the assembllng is done In the shop of the niauufacturers. 
The user has only to apply the inner ring to his shaft and the outer ring to 
the surrounding frame, as for example the axle and wheel of an automobile, 
respectlvely. To make such a closed bearlng with rings, each of which is un- 
broken either at the edge to forni a filling-recess or at any other point, is the 
problem toward which applicant directed his attention and which has resulted 
in the présent invention." 

The présent spécification was also substituted, and in this shape the 
patent issued. The spécification follows: 

"This invention provides a ball-bearlng having concentric-grooved rings ; the 
sides of the grooves being uninterrupted throughout their circumference, and 
the parts being so proportioned and designed that the balls may be admitted 
to the grooved space by dlsplaclng the rings relatively to each other. The term 
'ball-bearings' Is to be understood as including varions other known équivalent 
devices rolling between the rings. 

"The principal advantage of the new bearing lies in the continuity of the 
sides of the groove, which insures the regular running of the balls, and con- 
sequently great durability of the bearing, and which also enables the bearing 
to support a greater pressure than bearings having an interruption or recess 
for insertlng balls through the slde of the ring. 

"Other features of improvement are referred to in détail hereinafter. 

"The accompanying drawings illustrate embodlments of the invention. 
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"Figure 1 is a face view of complète bearing. Fig. 2, a dlametrical section 
of Fig. 1. Fig. 3, a face view sliowing tlie iiiaimer of introducing tlie balls. 
Figs. 4 and 5 are vievvs similar to views 1 and 2, sliowing tlie modified con- 
struction. Fig. 6 Is a face view, and Fig. 7 an edge view, of tlie cage used 
iu Figs. 4 and 5. Fig. S is a face view of anotlier modification. 

"lleferring to tlie enibodiinent of the invention illustrated, the two coiicen- 
tric rings o and 6 hâve between theni a miniber of balls c or équivalent rolling 
devices. Eacli ring bas a groove, the sides of wliich overhang tlie balls to a 
sllglit extent. The sides of the grooves, and, in fact, ail the parts of eaeli 
ring, are continuons and practically intégral throughout the entire lengtli of 
the i-ing. In the normal position of the parts the balls cannot escape ; the 
space hetween the sides of the grooves being slightly less than the diaiueter of 
the balls. Siinllarly the balls hold the two rings together against axial dis- 
placement, so that ail the parts are lield together and form a unitary device. 
The edges of the rings, however, are spaced so far apart from each other that 
they may be displaced eccentrieally relatlvely to each other in the nianner 
shown in Fig. 3, leaving a crescent-shaped space of sufflcient width to permit 
the introduction of a liinited nuniber of balls. The crescent-shaped space is 
marked d. The rings may be then restored to their coucentrie position, and 
spreaders or dlstribnting devices iiitroduced into the spaces between the balls, 
so as to distrihute them entirely aronnd the raceway and to prevent their re- 
turn to a position such as Fig. 3, whlcli would permit the escape of the balls. 

"The nuniber of balls which can be Introduced may be increased by efCectiug 
a slight elastic déformation or tiltiug, and at the sanie tlme pressing an addi- 
tional bail between the otliers. 

"The exact shape of the groove is not niaterial. It will dépend upon the 
shape of the bail or rolling device or on various other conditions. The spacers 
also may be of various designs, niany of whieli are knowii in connection with 
ball-bearings of other types, where, however, they do not serve the same func- 
tion of retaining ail the parts together in a unitary whole. 

"In Figs. 1 and 2 tbe spacers / are connected to each other by a ring e, so 
as to form a cage. One or two of the spacers / are made of extra length and 
bent over at the end in order to prevent the cage from being removed in an 
axial direction. It will be seen that the spacers / hold the balls in the posi- 
tion of Fig. 1 (that is to say, in the distrlbuted position), preventiug the balls 
from running together, and thus allowing one of the rings to fall down against 
the other and release the balls through the crescent-shaped space. In Figs. 4 
to 7 are shown spacers of anotlier type. Thèse spacers are in the form of 
amis projecting from a ring; but in tliis case a split ring g is employed, and 
the arms i at their juncture at the ring are reduced to form recesses h, with 
overhauging edges. To insert thèse spacers, the ring is compressed and In- 
serted near the inuermost points of the balls, so that the overhanging arms i 
may pass between tbe balls. The ring being tlien released expands, so that 
the balls are caught in the recesses h and hold the cage in place. 

"Instead of the solid spacers shown, yielding spacers may be employed, and 
the spacers may he connected to or disconnected from each other. For ex- 
ample, in Fig. 8 there is shown a sejjarate and yielding spacer in the form of 
the spiral spring fc, which upon being compressed may be introduced into the 
groove or withdrawn therefrom between the overhanging edges of tbe groove. 

"I do not claini in the présent application tlie described inethod of assenibling 
the parts of my iniproved ball-bearlng ; this method being claimed in a divi- 
sional application filed May 18, 190C." 

Claims 8 and 9 are the only claims in suit. They are practically 
identical, and are in the f ollowing words : 

"(8) A bearing comprising two coucentrie rings, balls between said rings, each 
ring liaving a groove botli sides of wliicli overhang said balls and are continu- 
ons and practically intégral throughout their clrcumference, the nuniber of 
balls being such that they can be iiiserted in the space between the rings wheu 
the lutter are displaced from their normal position, and nieans for distributing 
the balls throughout the length of the groove, whereby the two rings are held 
together against axial displacement by the engagement of the balls with the 
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overhaiiging walls of the grooves and the parts are held together so as to 
forin a unitary device. 

"(9) A bearing coinprising two concentric rings, a and h, balls c, between the 
said rings, each ring having a groove botli sides of which overliang said balls 
and are continuons and praetically intégral thronghout tlieir clrcumfcrence, 
the edges of said sides beiiig separated so far from each other that by dis- 
placing the rings eccentrically a limite<l number of balls may be Inserted be- 
tween them, and dlstributing devices adapted to be introduced between said 
edges and into the spaces between said balls when the rings are restored to 
concentric position, whereby the two rings are held together against axial dis- 
placement by the engagement of the balls with the overhanging walls of the 
grooves, and the parts are held together so as to form a unitary device." 

I do not think it necessary to discuss the patentability of the device. 
Gentry's structure undoubtedly shows the eccentric displacement of the 
rings and is a dangerous référence, vvhile Oldfield (although he may not 
hâve reahzed the full scope of his invention) cornes so near the Conrad 
bearing that careful discrimination would be required. But I think it 
clear that, if the vaHdity of the patent be assumed, I cannot treat it as a 
pioneer ; it must be confined to the rings, solid and unbroken throngh- 
out, upon which Conrad laid repeated and emphatic stress. This is 
the central thought of his invention, and I am not prepared to follow the 
plaintifif's experts and to give the patent a construction now that makes 
it cover any ball-bearing whatever, even if only the minutest fraction 
of unbroken surface is shown at the bottom of the raceway. How 
such a minute fraction as 44/10000 of an inch could "overhang" is not 
perceptible; and, moreover, any filling-opening is a departure from 
the patent in an important particular, because it inevitably weakens the 
bearing, and to that extent is disadvantageous. This weakening was 
one of the defects in the prior art that Conrad sought to remedy by 
making his rings solid in ail their parts. He nowhere alluded to the 
■'sides" of his grooves in any way that would justify the elaborate 
theory that has been ofïered on behalf of the plaintiiifs. The "sides" 
overhang the balls ; the "sides" are continuons and are praetically in- 
tégral throughout their circumf erence ; the "sides" are praetically in- 
tégral throughout the entire length of the rings ; the space between 
the "sides" of the grooves is slightly less than the diameter of the 
balls. I do not understand how the "sides" of the raceway can be 
continuons and praetically intégral if they are eut in half, or so nearly 
in half that 44/10000 of an inch further would finish the job; and this 
is the conceded situation in the défendants' bearing. Still further, Old- 
field (No. 674,213) had already shown a notch, "which cuts nearly 
into the center of said raceways," and his device was made with métal 
as well as with rawhide; the latter being the material he preferred. 
It seems to me that the défendants copy Oldfield much more closely 
than they copy Conrad ; but of course that is Oldfield's affair and not 
Conrad's. 

I think the défendants' supplemental brief summarizes accurately 
the material différences between the patent and the défendants' bear- 
ings: 

"ïhere are three features which the Conrad patent has pointed out and em- 
phaslzes as characteristic of his alleged invention. They constitute his inven- 
tion. They are: 
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"(1) Coutiiiuous, uunotcliea, and unrecessed rings ; 

"(2) The lUnited nuniber of balls (only as many balls as can be inserted by 
eecentrleally displaciug tlie rings, plus perliaps one) ; and 

"(3) Distributlng meaus, necessary to preveot tlie bearing from falling apart, 
and liaviug tliat functlou. 

"The détendants' bearings laclî each one of thèse characteristics, and, on the 
contrary, contain its exact opposite : 

••(1) Notched, recessed rings ; 

"(2) A large nuniber of balls (from one to several more than could be in- 
serted by displacing the rings eecentrleally) ; and 

"(o) A ball-spacing device, which is not necessary for preventing the bearing 
from falling apart, and has no such function." 

Without further discussion I state my opinion to be that the défend- 
ants do not infringe; and, if this conclusion be correct, the plaintiffs 
must fail. The défense of lâches, which would otherwise need coti- 
sideration, will not be dealt with. 

A decree may be entered dismissing the bill at the costs of the plain- 
tiffs. 



CLIP BAR MFG. 00. v. STEEL TROTEOTED COXORETE 00. 

(District Court, E. D. Pennsylvania. September 11, 1913.) 

No. 1,091. 

1. Patents (§ 327*) — Suits for Infringement — Effect ce Prior Adjudica- 

tions. 

An adjudication of the invalidity of a patent in one circuit does not ren- 
der the question res .judicata except as between the parties to the suit, 
nor prevent the bringing of other suits for infringement against différent 
défendants in other circuits. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
Dig. § 327.*] 

2. Trade-Marks axd Trade-Names (§ 76*) — -Unpair Compétition — Interfér- 

ence WITH Business of Anotiier. 

Notices of claims of infringement given by the owner of a patent to 
eustomers of a manufacturer of a siniilar article, or even threats of suit, 
if in good faith, are within its rights and nôt actionable as acts of unfalr 
compétition. 

|Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 76.*] 

In Equity. Suit by the Clip Bar Manufacturing Company against 
the Steel Protected Concrète Company. On motion for preliminary 
injuiiction. Denied. 

E. Hayward Fairbanks, of Philadelphia, Pa., for jjlaintiff. 
Henry N. Paul, Jr., and Joseph C. Fraley, both of PhiladeliDhia, Pa., 
for défendant. 

THOMPSON, District Judge. The plaintiflf moves for a prelimi- 
nary injunction to restrain the défendant from making représentations 
to the plaintiff's eustomers that defendant's patent No. 727,233 de- 
clared invalid in a suit brought by the défendant against the Central 
Improvement & Contracting Company in the Circuit Court for the 
Eastern District of Louisiana (155 Fed. 279), affirmed by the Circuit 
Court of Appeals in 158 Fed. 1021, 85 C. C. A. 7, is valid, or being 

*For other cases see same topic & § NUMlSi:Li in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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infringed by the plaintiff or its customers, and from threatening orally 
or in writing the plaintiff's customers with threats of litigation for in- 
f ringement of its patent. 

It appears from the bill and the affidavits that the plaintiff is man- 
ufacturing and selling a metalHc curb guard constructed in accord- 
ance with the disclosure in the defendant's patent, and that the défend- 
ant has, during the period from February, 1912, down to August, 1913, 
notified customers of the plaintiff and parties manufacturing the guard 
for the plaintiff, orally and by letters, that the guard inf ringes its pat- 
ent and that it intended to bring suit in this district against such al- 
leged infringers. It further appears that on July 9, 1913, the deferid- 
ant filed a bill in equity in this court against James Kane charging in- 
f ringement of the patent and praying for an injunction, an accounting, 
and damages. 

[1] The plaintiff's position is that the notices to the plaintiff's cus- 
tomers of defendant's claims of infringement and its threats of litiga- 
tion constitute acts of unfair compétition in trade ; that the Circuit 
Court for the Eastern District of Louisiana having adjudged the pat- 
ent invalid, and the Circuit Court of Appeals for the Fifth Circuit 
having affirmed the decree of the Circuit Court, the patent must be 
deemed invalid and the subject-matter thereof public property, and 
that the défendant should be enjoined from assertion of any rights 
thereunder through notices of claims of infringement to the plaintiff 
and its customers. While, in view of the doctrine of comity and of 
the importance of having uniformity of adjudication as to patents, the 
decree of a court in another jurisdiction is regarded as persuasive and 
entitled to respect, yet a decree declaring the invalidity of a patent 
is in no sensé a proceeding in rem, and the plaintiff is estopped by such 
decree as res judicata only as to the parties to the suit and their privies. 
Such decree does not prevent the same or a différent plaintiff from 
bringing a suit against another défendant and establishing its validity 
upon différent or even upon the same évidence. Ingersoll v. Jewett, 
16 Blatchf . 378, Fed. Cas. No. 7,039 ; Stamping Company v. Jewett 
(C. C.) 18 Blatchf. 469, 7 Fed. 869; Consolidated Roller-Mill Co. v. 
Purifier Co. (C. C.) 40 Fed. 305 ; Impérial Bottle Cap & Machine Co. 
V. Crown Cork & Deal Co., 139 Fed. 312, 71 C. C. A. 442. 

[2] It nowhere appears on the record that the notices given to the 
plaintiff's customers were not in good faith or that they were false or 
rnalicious or for the purpose of destroying the business of the plaintiff. 
To the contrary, the défendant, so far as appears, believing its claims 
to be valid, has proceeded to bring suit in this district to establish in- 
fringement. Under thèse circumstances, it must be held for the pur- 
poses of the présent motion that the défendant is acting within its 
rights. Adriance, Platt & Co. v. National Harrow Co., 121 Fed. 827, 
58 C. C. A. 163 ; Mitchell v. International Tailoring Co. (C. C.) 169 
Fed. 145; Virtue v. Creamery Package Mfg. Co., 179 Fed. 115, 102 
C. C. A. 413 ; United Electric Co. v. Creamery Package Mfg. Co. (D. 
C.) 203 Fed. 53; Farquhar Co. v. National Harrow Co., 102 Fed 
714, 42 C. C. A. 600, 49 L. R. A. 755. 

The motion for preliminary injunction is denied. 
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McGILL V. SORENSEN. 
(District Court, E. D. New York. Decemlier 17, 1913.) 

1. SET-OfP and COUNTERCLAIM (S 41*) — MUTUALITY OF CROSS-DeMAND.S. 

In a suit for iufringemeiit, brought by an Indlvldual assignée of a pat- 
ent, a counterclaim for infrlngoment of anotlier patent by a corporathni 
of wliich coniplalnant Is an oflieer cannot be pleadeil, unless It is sliown 
tliat the corporation is tlie real party In Interest as con-iplalnant. 

[Bîd. Note. — For otlier cases, see Set-Off and Countevclaini, Cent. Dlg. §§ 
76-79, 81 ; Dec. Dlg. S 41.*] 

2. Patents (§ 2S.S*) — Tnfrinoement — Suiis in Equity — Jumbdiction — 

Fleadino — Counterclaim. 

To entltle a défendant to plead a counterclaim for Infrlngement of a 
patent in liis answer, under rule 30 of tlie iiew equity rules, it inust be 
shown tbnt the Infiingement was coimnitted witbin the district, and aiso 
that coniplalnant has a regular and established place of business therein. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 460-466; Dec. 
Dlg. § 288.*J 

In Equity. Suit by James H. McGill against Peter Sorensen. On 
motion to strike eut counterclaim in answer. Motion sustained. 

Carrington & Pierce, of New York City (Carlton B. Pierce, of New 
York City, of counsel), for plaintilï. 

Henry C. Townsend, of New York City, for défendant. 

CHATFIELD, District Judge. The plaintiff is the assignée of the 
patentée of an invention manufactured by a corporation of which 
lie is président. The défendant under rule 30 lias counterclaimed on a 
charge of infrlngement of defendant's patent by the plaintiff and by 
the corporation of which he is président. 

[1] Motion is made to strike ont the counterclaim. As to the cor- 
poration the motion must be granted, in any event, unless the défend- 
ant can show that the corporation is the party entitled to bring suit, 
and thus compel an amendment of the coniplaint or of the action to 
bring in the other party plaintiff. 

[2] But as to the présent plaintiff, and the corporation as well, the 
motion must be granted. The United States District Court has ju- 
risdiction of patent suits, and thèse may be brought in any district 
where the alleged infringer has "committed the act of infringement 
and has a regular and established place of business." Section 48, Ju- 
dicial Code (Act March 3, 1911, c. 231, 36 Stat. 1000 [U. S. Comp. 
St. Supp. 1911, p. 149]). The answer allèges an infringement in this 
district, but not any regular place of business. 

The motion will be granted as to the plaintiff McGill. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re M. F. ROTJEKB CO. 

(District Court, B. D. Tennessee, N. D. March 15, 1913.) 

No. 1,226. 

BsANKBTjPTCY (J 22.3*)— Administration ov Estate— Teustee— Cabrting on 
BnsiKESs— Referee's CowrENSATION. 

Bankr. Act July 1, 1S98, c. 541, | 40a, 30 Stat 556 (U. S. Comp. St. 1901, 
p. 3436), as amended by Act Feb. 5, 1903, c. 487, S 9, 32 Stat. 799 (U. S. 
Comp. St Supp. 1911, p. 1500), provides that référées shall receive as 
full compensation a filing fee, a fee for each proof of claim, and 1 per 
cent commission on ail moneys disbursed to credltors by tbe trustée. 
Section 72 déclares that the référée shall not in any form or guise re- 
ceive any other or further compensation for bis services than that pre- 
scribed by the act, and Act Gong. .Tune 25, 1910, c. 412, §§ 1, 9, 36 Stat 
838, 840 (U. S. Comp. St Supp. 1911, pp. 1491, 1501), provide that where 
the bankrupt's business is conducted by the trustée for a llmited period, 
the court shall allow such oUicers, marshals, or receivers additlonal com- 
pensation for such services upon the moneys disbursed or turned over to 
any person, including lienholders. Beld, that the act of 1910 made no 
provision for additional compensation to a référée, and hence, where the 
trustée was perraitted to continue the bankrupt's business, whlch he did 
wth marked success, the référée was not entitled to any compensation 
on funfls disbursed by the trustée on debts incurred by the trustée in the 
opération of such business under the referee's orders, but was only en- 
titled to commissions on moneys disbursed to credltors of the bankrupt 
by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 88S-894; 
Dec. Dig. ! 223.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of the 
M. F. Rourke Company. On referee's certificate to détermine his right 
to compensation as commissions on funds disbursed by the trustée on 
debts incurred by him in the opération of the bankrupt business under 
his orders. Application of référée for such compensation denied. 

Green, Webb & Tate, of Knoxville, Tenn., for creditors. 

C. H. Smith, of Knoxville, Tenn., for trustée in bankruptcy. 

SANFORD, District Judge. The référée has filed his certificate 
submitting to me the question as to whether he is entitled to commis- 
sions on funds disbursed by the trustée on debts incurred by the trus- 
tée in the opération of the business of the bankrupt as a going concern 
under the orders of the référée and upon consent of ail creditors in 
this cause. It appears from his certificate that the bankrupt company, 
which had been engaged in the plumbing business, had on hand at the 
time of the adjudication a large amount of plumbing supplies, and 
also varions uncompleted contracta in différent parts of the country; 
that the supplies were of comparatively little value; that it appeared 
from the statements of the trustée that unless thèse uncompleted con- 
tracta were executed there would be practically nothing for the unse- 
cured creditors ; that, upon recommendation of the trustée and with 
the approval of the creditors, the trustée was authorized and directed 
to continue ail work on out-of-town contracta, and to continue the lo- 
cal business of the bankrupt within certain limita, and was authorized 

*For other c«sw sM same toplc & S ndmbbb In Dec. & Am. DIgs. 1S07 to date, ft Rep'r Indexai 
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for this purpose to purchase additional material necessary to carry on 
the business; and that the bankrupt's business was continued by the 
trustée with great success, and that as a resuit the trustée will hâve 
on hand for final distribution to unsecured creditors something like six 
or eight thousand dollars. In conducting the business the trustée paid 
out on debts which he incurred something like thirty thousand dollars. 
The trustée has heretofore, by unanimous consent of the creditors, 
been allowed the maximum compensation for services rendered in 
conducting the business as a going concern. It further appears that 
in order to carry on this business the référée has from time to time 
adjourned the meeting of creditors from week to week and month to 
month to hear and act upon the trustee's reports; that the référée 
has been engaged in holding such meetings from time to time for 
more than a year ; and that in supervising the conduct of the business 
he has been required to pass upon varions questions which hâve arisen 
in the conduct of the business, as to which it was necessary to give 
directions to the trustée and to confer many times with the trustée in 
regard to the business. The référée now submits the question as to 
whether he is entitled to commissions on the sum of approximately 
thirty thousand dollars paid out by the trustée on the trustee's debts 
incurred in conducting the business, or merely to a commission on such 
sums as may be paid by the trustée to the creditors of the bankrupt. 

The trustée in bankruptcy has answered the certificate of the référée 
stating that the facts as stated hâve been fairly and correctly stated by 
the référée in his certificate, and that his opinion is that, as the case has 
been one reqiriring unusual work and time, the référée, as a matter of 
fact, is entitled to commissions on disbursements made in the conduct 
of the business, if, as a matter of law, the same can be allowed; and 
submitting the question of law to the détermination of the court. 

Section 40a of the Bankruptcy Act, as amended by the Act of Feb. 5, 
1903, c. 487, § 9, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1500), 
provides that référées "shall receive as full compensation for their 
services" a filing fee of fifteen dollars, twenty-five cents for each proof 
of claim filed for allowance, "and from estâtes which hâve been ad- 
ministered before them one per centum commission on ail moneys dis- 
bursed to creditors by the trustée," 

Section 72 of the Bankruptcy Act, as amended by the Act of 1903. 
f urthermore provided : 

"Tliat neither the référée * * * nor the trustée f;hall in any fonn or 
guïHe receive, nor shall the court allow them, any othor or further compen- 
sation for their services than that expressly authorized or prescribed in this 
Act." 

By sections 1 and 9 of the Act of June 25, 1910, c. 412, 36 Stat. 838, 
840 (U. S. Comp. St. Supp. 1911, pp. 1492, 1501), sections 2 (5) and 
48 of the Bankruptcy Act were also amended so as to provide that 
where the business of the bankrupt is conducted by trustées, marshals 
or receivers for limited periods "the court may allow such officers addi- 
tional compensation for such services by wf*.y of commissions upon the 
moneys disbursed or turned over to any persons, including lien holders, 
by them * * *" This amendment makés no provision for the al- 
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lowance of any additional compensation to the référée in such case in 
conséquence of the additional labor entailed upon him in supervising 
the business so conducted; and, on the contrary, by section 13 of this 
amendatory Act, the provision of section 72 of the Bankruptcy Act 
that the référée should in no form or guise, receive any other further 
compensation for his services than that expressly authorized or pre- 
scribed in this Act, was re-enacted. 

In Bray v. Johnson (4th Cire.) 166 Fed. 57, 91 C. C. A. 643, it was 
held (Judge McDowell dissenting), before the amendment of 1910, that 
under the clear language and plain meaning of the Bankruptcy Act, as 
amended by the Act of 1903, emphasi/.ed by the provision of section 
72, the référée was only authorized to receive a commission of one per 
centum on ail moneys disbursed to the bankrupt's creditors by the trus- 
tée, and was net entitled to a commission on moneys disbursed by the 
trustée in payment of the trustee's debts incurred, in conducting the 
Ijusiness of the bankrupt estate. I do not entirely agrée in the views 
of public policy which are stated in the opinion of the court as support- 
ing this construction of the Bankruptcy Act, and am of opinion that 
where the référée in good faith, on the recommendation of the trustée, 
and with the consent of the creditors and for the best interest of the 
estate, authorizes the business of the bankrupt to be conducted for a 
limited period, thereby entailing great additional labors upon himself. 
it would be entirely consistent with a sound public policy that he should 
be allowed, in the discrétion of the court, additional compensation for 
the services thus performed by him. I am nevertheless of opinion that 
such allowance would be in conflict with the express provision of the 
B.ankruptcy Act as it now stands ; and that if, to meet this apparent 
hardship, provision should be made for the allowance of such addi- 
tional compensation to référées thej^emedy must be by additional lég- 
islation, and is, under the plain terms of the Act, as it now stands, 
beyond the authority of the courts. This construction of the Act is fur- 
thermore emphasized, under the rule of expressio unius, by the pro- 
vision of the amendment of 1910, above referred to, enacted after the 
publication of the opinion in Bray v. Johnson (4th Cire.) supra, by 
which, in such cases, additional compensation is provided for trustées, 
marshals and receivers conducting the business, but no provision is 
made for additional compensation to the référée. I may add that the 
doctrine of Bray v. Johnson is cited with apparent approval in Collier 
on Bankruptcy (9th Ed.) 617 ; 1 Loveland on Bankruptcy (4th Ed.) 232, 
and 3 Remington on Bankruptcy, § 2103, p. 634. And while it appears 
that in In re Hart & Co. (Hawaii) 18 Am. Bankr. Rep. 137, it was held 
that the référée was entitled to additional compensation for advising 
the trustée in regard to the business of the bankrupt estate, examining 
the resuit of each day's work, examining weekly reports and auditing 
the same, I am constrained to hold that the sound construction of the 
act is that given in Bray v. Johnson (4th Cire), supra. 

I must therefore hold, upon the question submitted by the référée, 
that he is not entitled to a commission on the funds disbursed by the 
trustée on debts incurred by the trustée in the opération of the busi- 



880 20D FEDERAL REPORTEE 

ness of the bankrupt under his orders, but is only entitled to commis- 
sions on sUch moneys as may be disbursed to the creditors of the bank- 
rupt by the trustée. An order will be entered accordingly. 



REICH V. TEXXESSEE COPPER CO. 

(District Court, E. D. Tennessee, S. D. October 28, 1913.) 

No. 1,163. 

1. Courts (§ 307*) — Fédéral Courts — Jurisdiction — Diversity op Citizen- 

SUIP. 

Where plaintiff was a citizen of Tennessee, and défendant corporation 
a citizen of New Jersey, and tlie amount in controversy exceeded $3,000, 
exclusive of interest and costs, the suit was one witliin the gênerai ju- 
risdiction of the fédéral courts, by reason of diversity of citizenship and 
tlie amount involved. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 850-854; Dec. 
Dig. § 307.*] 

2. Courts (§ 272*) — Fédéral Courts — Jurisdiction — Venue. 

Judicial Code (Act March 3, 1911, c. 231) § 51, 36 Stat. 1101 (U. S. 
Comp. St. Supp. 1911, p. 150), provides that, where fédéral jurisdiction is 
founded only on the fact that the action is between citlzens of différent 
States, suit shall be bi'ought in the district of the résidence of either plain- 
tiff or défendant. Held that, where plaintiff, a résident of the Eastern 
district of Tennessee, sued défendant, a citizen of New Jersey, plaintiff 
was entitled to maintain the suit in the district of his re.sideuce, and was 
not required to institute the suit in the division of the district in which 
he resided, since section 53, providing that, when a district contains more 
than one division, every suit uot of a local nature against a single de- 
fendant must be brought in the division where he résides, is linilted to 
cases in which the suit is brought in the district in which défendant ré- 
sides, and has no application as a limitation on local jurisdiction wlien 
the suit is brought in the district of plaintiff's résidence. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 811; Dec. Dig. % 
272.*] 

At Law. Action by M. C. Reich against the Tennessee Copper Com- 
pany. On demurrer to defendant's plea to the jurisdiction. Sustained. 

W. S. Roberts, of Knoxville, Tenn., for plaintiff. 
Cornick, Frantz, McConnell & Seymour, of Knoxville, Tenn., for de- 
fendant. 

SANFORD, District Judge. This is a suit brought by the plaintiff, 
a citizen of Tennessee, against the défendant, a New Jersey corpora- 
tion, to recover ten thousand dollars damages for personal injuries al- 
leged to hâve been received by the plaintiff while employed in the de- 
fendant's copper mines in Polk County, Tennessee, within the Southern 
Division of the Eastern District of Tennessee. The summons was 
served on the highest officiai of the défendant to be found within this 
district. The défendant has filed a plea to the jurisdiction of the 
court over this cause, alleging that the plaintiff is a citizen and rési- 
dent of Knox County, Tennessee, in the Northern Division of this 
District, and not a citizen or inhabitant of the Southern Division of 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this district, and that the défendant is not a citizen and résident of 
Polk County, Tennessee, but a résident of the State of New Jersey; 
to which plea the plaintiff has filed a demurrer. This demurrer is, in 
my opinion, well taken, and should be sustained, for the foUowing rea- 
sons: 

[1] 1. As the plaintiff is a citizen of Tennessee and the défendant 
a citizen of New Jersey, and the amount in controversy exceeds three 
thousand dollars, exclusive of interest and costs, the suit is one with- 
in the gênerai jurisdiction of the court by reason of the diversity of 
citizenship and the amount involved. 

[2] 2. As the plaintiff is a résident of the Eastern District of Ten- 
nessee, and the suit is therefore brought within the district of the rési- 
dence of the plaintiff, it cornes plainly within the provision of section 
51 of the Judicial Code (Act March 3, 1911, c, 231, 36 Stat. 1101 [U. 
S. Comp. St. Supp. 1911, p. 150]), that: 

"Where the jurisdiction is founded only on the fact that the action is be- 
tween citlzens of différent States, suit sliall be l)rought In the district of the 
résidence of eitlier the plaintiff or the défendant." 

See: In re Keasby & Mattison Ce, 160 U. S. 221-, 228, 16 Sup. Ct. 
273, 40 L. Ed. 402. 

3. The jurisdiction of this cause in the Southern Division of the 
Eastern District of Tennessee is not taken away, even if the plaintiff 
be a résident of the Northern Division of the district, by the provision 
of section 53 of the Judicial Code, that: 

"When a district contalns more than one division, every suit not of a local 
iinlure against a single défendant must be brought in the division where he 
résides." 

This provision is clearly limited, in my opinion, to cases in which the 
suit is brought in the district in which the défendant résides, to which 
alone its terms can possibly apply, and has no application whatever as 
a limitation upon local jurisdiction when the suit is not brought in 
the district in which the défendant résides, but is brought, under the 
provisions of section 51 above quoted, in the district in which the 
plaintiff résides. And as the Code contains no limitation upon the 
right of the plaintiff to bring such suit against the défendant, where 
diversity of citizenship exists, in the district in which the plaintiff ré- 
sides, without référence to the particular division of the plaintiff's 
résidence, I think it clear that the plaintiff may, in such case, bring his 
suit against the défendant in any division of the district in which the 
plaintiff is a résident in which the défendant may be found and served 
with process. This is in direct analogy to the cases holding that as the 
requirement that suits based upon diversity of citizenship alone shall 
be brought within a district in which either the plaintiff or the défend- 
ant résides, hâve no application to suits brought against aliens, an alien 
may be sued, if jurisdiction otherwise exists, in the Fédéral Court of 
any district in which valid service may be had upon the défendant. In 
re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211; Barrow 
Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; 
Ladew v. Copper Co. (C. C.) 179 Fed. 245, 253. 
209 F.— 56 



882 209 FEDERAL REPORTER 

I find nothing contrary to this conclusion in Von Auw v. Fancy 
Goods Co. (C. C.) 69 Fed. 448, 450. There was, in the first place, in 
that case, no décision, express or implied, that the défendants should 
hâve been sued in the division of the district in which they resided, but 
a mère statement that, even if this had been true, this was a personal 
privilège which they had vi'aived by their gênerai appearance. Fur- 
thermore the case presented was entirely différent from that at bar, 
in that it is plainly inferable that the plaintififs in that case were not 
résidents of the district in which the suit was brought, but were citi- 
zens and résidents of other States, and that the local jurisdiction de- 
pended entirely upon the fact that the défendants were sued in the 
district in which they resided, in which event it might well hâve been 
held that under the limitations contained in the former acts from 
which section 53 of the Code is derived, the suit should hâve been 
brought in the particular division of the district in which they resided. 
In short, even the hypothetical suggestion in that case is entirely con- 
sistent with the conclusion reached in this opinion that, under section 53 
of the Code, the limitation upon the local jurisdiction of the District 
Courts dépendent upon the division in which the défendant résides, 
applies only in cases where suit is brought in the district in which 
the défendant résides and the local jurisdiction is contingent upon the 
résidence of the défendant, and that such limitation bas no applica- 
tion in cases where the suit is brought in the district in which the plain- 
tiff résides and the local jurisdiction is based not upon the résidence 
of the défendant but upon that of the plaintiff. 

An order will accordingly be entered sustaining the plaintiff's de- 
murrer to the defendant's plea to the jurisdiction. 



THE STARR. 

(District Court, W. D. Wasliington, S. D. Deceml)er 22, 1913.) 

No. 1,375. 

Admibalty (§'21*) — Action foe Wkongful DEAur — Admikalty Jurisdiction. 
A State statute, glviiig a riglit of action for wrongfui deatli to tlie next 
of liln of the deceased, exteiuls to a case wliere tlie cause of action arose 
on board a domestic vessei of tlie state on tlie liigli seas, if not withlu 
tlie jurisdiction of any other sovereiguty, and an action thereon may be 
malutalned lu a court of adniiralty, but the adniiralty will not create a 
lien and entertain a suit in rem against the ressel where no lien is glven 
by the statute. 

[Kd. Noté.— For other cases, see Admiralty, Cent. Dlg. §§ 218-220 ; Dec. 
Dig. § 21.*] 

In Admiralty. Suit by Olaf Hanson and Anna Hanson, husband 
and wife, against the steamship Starr ; the San Juan Fishing & Pack- 
ing Company, claimant. On exceptions to libel. Exceptions sustained. 

Otis Johnson, of Tacoma, Wash., for libelants. 

Hudson, Holt & Harmon, of Tacoma, Wash., for claimant. 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CUSHMAN, District Judge. This matter is before the court upon 
claimant's exceptions to the libel. The libel is one in rem to recover 
for the death of libelants' son, alleged to hâve been caused, upon the 
high seas, through négligence, in that the vessel's equipment was de- 
fective and that she was insufficiently manned. 

The deceased was second mate, at the time of his death, of the re- 
spondent steamship, a domestic vessel in the hahbut fisheries, hailing 
from the Port of Seattle. It is alleged that deceased was wifeless and 
childless and, at the time of his death, was the sole support of libel- 
ants. It is further alleged that they are, and were at the time of such 
death, citizens of the United States and résidents of the state of Wash- 
ington. Kothing is disclosed as to the citizenship and résidence of de- 
ceased. 

The Washington statute provides : 

"When the death of a person is caused by the wrongful act or neglect of 
another, his heirs or Personal représentatives may maintain an action for 
damages against the person causing the death. If the deceased leave no 
widow or issue, then his parents, sisters or niinor brothers who may be dé- 
pendent upon him for support and who are résident within the L'nlted States 
at the time of his death, may maintain said action. * * ♦ In every suclr 
action the jury may give such damages, as under ail circumstances of the 
case may to them seem just." Section 183, Rem. & Bal. Code; tit. 81-15, 
Pierce's Code, 1912. 

The gênerai rule is : 

"Where the statute of a state causes a survival to the next of kin of the 
rlght of action for damages for death wrongfully caused, such statute can 
liave no application to a case where the death was caused outside the juris- 
diction of such state and on the high seas. However, by the weight of mod- 
em authority, the state laws foUow the domestic vessel upon the high seas 
until she comes within another jurisdiction, and theretore an action wlU lie, 
under a statute of that state, for a death caused by négligence on board a 
vessel whose home port is in that state, even though upon the high seas, with- 
out the jurisdiction of any other sovereignty. * * * " 13 Cyc. 316b. 

The Suprême Court of the United States seems to recognize the 
same rule. The Hamilton, 207 U. S. 398, at pages 404, 405, and 406, 
28 Sup. Ct. 133, 52 L. Ed. 264; La Bourgogne, 210 U. S. 95, at pages 
138 and 139, 28 Sup. Ct. 664, 52 L. Ed. 973. _ In both of thèse cases 
the proceeding was one for limitation of liability. Proceedings of this 
nature are to limit the individual liability of the owner of the vessel; 
therefore, superseding a cause in personam. 

In the Hamilton Case, the court says : 

"We pass to the other branch of the flrst question — whether the state law, 
being valid, wlll be applled in the admlralty. Belng valid, it created an ob- 
flgation- — a Personal liability of the owner of the Hamilton to the clalmants. 
Slator V. Mexican National R. R. Co., 194 U. kS. 120, 126 [24 Sup. Ct. 581, 48 
L. Ed. 900]. ïhis, of course, the admlralty would not disregard, but would 
respect the rlght when brought before it in any legitlmate way. Ex parte 
McNiel, 13 Wall. 230, 243 [20 L. Ed. 624]. It might not give a proceeding in 
rem. since the statute does not purport to croate a lien. It might give a pro- 
ceeding In personam. The Corsair, 145 U. S. 335, 347 [13 Sup. Ct. 949, 36 
L. Ed. 727]. If it gave the latter, the resuit would not be, as suggested, to 
create différent laws for différent districts. The liability would be recog- 
nized in ail." 207 U. S. pages 405 and 406, 28 Sup. Ct. 135, 52 L. Ed. 264. 
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In construing the effect of liens created by state làws upon domestic 
vessels, where the cause is maritime, the décisions are not altogether 
harmonious. In gênerai the admiralty will adopt and enforce liens so 
provided, as an incident to the cause itself, of vvhich, being maritime, 
it has jurisdiction. 

"Article 3, § 2, of the fédéral Constitution, provides that the fédéral ju- 
dicial power shall extend Inter alia 'to ail cases of admiralty and maritime 
.inrisdlction.' The lirst Congress wliich asseuibled after the Constitution vveut 
into etîect passed the fa mous Jndiciary Act of Septeniber 24, 17S9. Chapter 
20, § 9, of tins act, vestcd the fédéral District Courts with cognizance 'of ail 
civil cases of admiralty and maritime jurisdiction ; saving to suitors in ail 
cases the right of a connnQU-law remedy, where the conunon law is compétent 
to give It. * * * And such jurisdiction shall he exclusive.' TJnder the in- 
fluence of thèse provisions, the courts hâve held that the effect of a local stat- 
ute is merely to add the remedy lu rem, or lien to a maritime cause of action, 
which lien, being maritime, is exclusively enforceable as such in the fédéral 
District Courts." 26 Cyc. 770b. 

No case has been called to the court's attention where a cause of 
action is created by the state law, though it fall within the gênerai do- 
main of actions classed as "torts" that admiralty would give its lien 
to such cause. The admiralty has jurisdiction of such a suit, primarily, 
because of the place where it arose. The subject-matter of the cause 
is created by the state law, and, if there be a lien, it, too, should corne 
from such law. In suits founded on contracts, where the state law 
gives a lien, the greater, the cause of action, may draw to it the less, 
the incidental lien, but the admiralty will not create a lien for a cause 
of action created by the state statute. The admiralty jurisdiction gen- 
erally is exercised to maintain, as far as practicable, uniform laws, 
where shipping on the seas is concerned. 

The foregoing décisions recognize that uniformity of laws within 
the state is of more importance than absolute uniformity on the seas, 
and where, alone, citizens of a state and a domestic vessel thereof are 
concerned, those laws of the state to which both owe allegiance will 
be recognized and enforced on the océan, as tending to greater uni- 
formity, simplicity, and certainty. 

Where such a cause of action is created by the state and no lien is 
so created, for the admiralty to give a lien would not make more uni- 
form and certain the laws, but the opposite. It would be creating a 
lien where there was no lien either on land or sea. The state law gives 
a right of action against a person in such a case, but neither it nor 
the admiralty gives a right of action against the thing — the alleged 
oiïending vessel. 

For the foregoing reason, and in view of the plainly expressed doubt 
of the Suprême Court, above quoted, the exceptions must be sustained. 
The Dauntless, 129 Fed. 715, 64 C. C. A. 243; The Albert Dumois, 
177 U. S. 240, 20 Sup. Ct. 595, 44 h. Ed. 751 ; The Jane Gray (D. C.) 
95 Fed. 693 ; The Willamette (D. C.) 59 Fed. 797 : The Oregon (D. C.) 
45 Fed. 62; The General Foy (D. C.) 175 Fed. 590, 
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HUEBSCH V. ARTHUR H. CRIST CO. 
(District Court, N. D. New York. Jaiiuary 2, 1914.) 

1. Copyrights (§ 83*) — Actions — Suiticiency or Evidence. 

ïn an action for infringement of a copyrlglit, evideiice held sufHcient to 
sliow that the copyrighted boolt was printed from plates made from type 
set within the linûts of the United States. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 74-76; Dec. 
Dig. I 83.*] 

2. Copyrights (§ 83*) — Actions — Suffioiency of Evidence. 

Under the statute in force In 1903 and 1904 whlch provided that no per- 
sou should be entitled to a copyright unless he should, not later than the 
day of the publication, deliver to the llbrarlan of Congress, or deposit in 
the mail addressed to hlui, two copies of the copyrighted book, and pro- 
vldlng that such two copies shall be printed from type set within the 
llmlts of the United States or from plates inade therefrom, in a suit for 
Infringement, évidence that a prlnting office within the United States was 
employed to prlnt the book, and that It was afterwards received therefrom 
printed and ready for the binder, shows sufllclently that the book was 
printed from type set within the United States or from plates made there- 
from, and the possibillty that the work was done outslde the United States 
need not be uegatlved. 

[Ed. Note.— For otEer cases, see Copyrights, Cent. Dig. §§ 74-76 ; Dec. 
Dig. § 83.*] 

3. Copyrights (§ 83*) — Actions — Sufficibncy of Evidence. 

In a suit for Infringing a copyright, évidence in connection wlth the 
certificates of the llbrarlan of Congress and the register of copyrights 
lield sufflcient to show the deposit of the tltle of the book before publica- 
tion and the deposit of two copies thereof on the day of i)ublicatlon wlth 
the llbrarlan of Congress, as required by the statute in force in 1003 and 
1904. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 74-76; Dec. 
Dig. § 83.*] 

4. Copyrights (§ 82*) — Actions for Infringement — Burden of Uroof. 

In a suit for infringing a copyright, thougli there was no déniai that 
complalnant's book was duly copyrighted, he was bound to make proof of 
bis copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 72, 73 ; Dec. 
Dig. § 82.*] 

5. Copyrights (§ 83*) — Actions for Infringement — Suffioiency of Evi- 

dence. 

In a suit for profits and damages from the infringement of a copyright, 
évidence held to show négligence on the part of défendant and that it was 
défiant after having its attention called to the infringing cliaracter of its 
publication. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 74-76; Dec. 
Dig. § 83.*] 

6. Copyrights (§ 87*) — Actions for Infringement — Accounting. 

Under a blll alleglng the infringement of a copyright and asking for an 
accounting of the profits arising from tlie sale of defeiidant's piratlcal 
leaflet, and that défendant be required to pay such damages as complain- 
ant liad suffered, as well as ail profits whlch défendant had made. the 
court could not arbitrarlly find the amount of damages and profits, and 
flx the amount or impose penalties, but would refer the case to a master 
to take and state an account, unless the parties agreed otlierwlse, 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81; Dec. Dig. 
§ 87.*] 

»For other cases see same topic & 5 numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



886 209 FEDERAL REPORTER 

7. Copyrights (§ 87*) — Actions fob Inebingembnt — Sufficiency or Evi- 

dence. 

In a suit for infrlngement of a copyright, wliere complainant proved 
his copyriglit, that ail bocks printed, publislied, and sold by him bore the 
copyright notice required by law on the page followiug the title page, and 
it was admltted that défendant had printed and sold a leaflet whieh was 
a copy of a substantial part of coniplainant's book, complainant was en- 
titled to an accounting for profits and damages. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81; Dec. Dig. 
§ 87.*] 

8. CorYRiGiiTS (S 73*) — -Infbingement — Actions — Relief. 

Act March 4, 1909, c. 320, § 25, 35 Stat. 1081 (U. S. Conip. St. Supp. 
1911, p. 1480), provlding that the infringer of a copyright shall be liable 
to an injunction, to pay the copyright proprietor such damages as he ma y 
hâve suffered, as vvell as ail profits made by the infringer, and that the 
court may also, in its discrétion, allow certain specified amounts for each 
infringing copy, applies to infringements of copyrights obtained prior to 
its passage, wliere the infringements were subséquent thereto. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 66, 71; Dec. 
Dig. § 73.*] 

In Equity. Suit by Benjamin W. Huebsch against the Arthur H. 
Crist Company. Decree for complainant. 

The bill was filed June 4, 1912, to recover profits and damages by 
reason of alleged infringement of copyright for book, "Moral Educa- 
tion," of which Edward Howard Griggs was the author and which 
was copyrighted about September 17, 1903, ail rights thereunder hav- 
ing been duly assigned to the complainant on or about May 9, 1912, 
together with the right and rights of action for infringement. 

H. C. Sholes, of Utica, N. Y. (Alvin M. Higgins, of New York City, 
of counsel), for complainant. 

C. J. Fuess, of Utica, N. Y., for défendant. 

RAY, District Judge. The bill of complaint allèges : That both the 
complainant and défendant are publishers and printers engaged in 
the business of making, editing, preparing, printing and publishing, 
and selling books, pamphlets, leaflets, etc. ; the former having its 
principal place of business at New York City and the latter at Coop- 
erstown, N. Y. That since September 17, 1903, one Edward Howard 
Griggs bas from time to time edited, prepared, and published a book, 
or work, which had not then been published, entitled "Moral Educa- 
tion," and generally known and labeled on the back as "Moral Educa- 
tion," and that said Griggs was the author and proprietor of such book, 
and, desiring to secure a copyright upon the same, deposited in the 
mail at the city of New York, addressed to the librarian of Congress 
at Washington, D. C, a printed copy of the title of said book, and that 
December 5, 1904, not later than the day of the publication thereof, he 
deposited in the mail two copies of such copyrighted book addressed 
to the said librarian at said place. Also, "that such copyrighted book 
was printed from plates made from type set within the limits of the 
United States." That Griggs from time to time after said 17th day 
of September, 1903, prepared, published, and became and was the 
author of such book, ail of which was written, prepared, arranged, and 

*For other cases see same topic & § kumbee in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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published by and under the direction of said Griggs, and that sucli 
book contains a large amount of original matter, and that same con- 
tinued to be the property of said Griggs, and that "said author and 
proprietor applied for and obtained the copyright therefor as afore- 
said." That by agreement with Griggs, before the infringement com- 
plained of, the complainant had undertaken and became interested in 
and assumed a part of the risk and responsibility of the publication of 
such book, and has ever since continued and continues to be so in- 
terested, and had and has incurred and been at great expense to make 
and establish hiniself as the sole publisher of said book and work, 
and that it is of great financial interest and prestige to complainant 
to be known and recognized as the sole publisher of such book "Moral 
Education." 

The bill then allèges the assignaient to the complainant of said book 
copyright and the claim, etc., for damages for infringement. That 
Griggs and complainant printed and sold a large number of copies and 
on the back of the title page of each volume inserted the information 
and notice of such copyright required by law. 

Tfie bill then allèges: That for several years last past défendant 
has and now publishes and sells a leaflet known as, "No. 9. Moral 
Education Through Work, by Edward Howard Griggs," of which it 
publishes large numbers in compétition with said copyrighted book. 
That défendant, with fraudulent intent, impressed a notice of copy- 
right on said uncopyrighted leaflets. 

A copy of the leaflet is attached to the bill, and a copy of the book 
is also made a part thereof. The book, "Moral Education," contains 
about 296 or more pages of printed matter and is divided into chapters 
or subdivisions or subjects and "X," pages 86 to 100 inclusive, is 
headed "Moral Education Through Work." In short, the défendant 
has taken and published, prînted and sold, 15 pages of this book in 
the leaflet form referred to. This is a substantial part of the book. 

The défendant puts in a plea by way of answer as foUows : 

"ïliis défendant by protestation, not confessinfr or aeknowledging ail, or 
aiiy of the mutter.s and things in. the said plaintifE's bill, of complaint inen- 
tioned and contained to be true, in such sort, uianner, and form as the same 
are therein set forth and alleged, for plea to the whole of said bill, by his 
sollcitor, C. J. Fuess, cornes and défends the wrong and injury when, etc., and 
says that he is not giiilty of the supposed grievances above laid to his charge, 
(ir any of theni, or any part thereof in manner and form as the said plaintiff 
lias above complained against him, and of this défendant puts hlmself upon 
the country. AH of which matters and things this défendant doth aver to 
be true, and he pleads tlie said matters as a bar hereto and prays that judg- 
uient of this honorable court whether he shoxild be conipelled to make any 
other or further auswer to the said bill and, prays to be hence dismissed with 
his costs and charges in that behalf most wrongfuUy sustained." , 

Evidence was taken before an examiner, and the case came on for 
a hearing. The défendant raises the point that the complainant has 
not proved his case, in that he has not shown a valid copyright or 
any copyright of the book "Moral Education." The spécifie points 
presented are that sending by mail of the copy of the title page and 
of the two copies of the^ book when printed is not duly proved, and 
(2) that it is not proved that the said book, "Moral Education," was 
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printed from plates made from type set witliin the limits of the United 
States. 

[1,2] The copyright law in force in 1903 and 1904 provided that 
the author or proprietor of any book shall, "upon complying with the 
provisions of this chapter, hâve the sole hberty of printing, reprint- 
ing, publishing, completing, copying, executing, finishing, and vending 
the same." 

Also: 

"No person shall be entitled to a copyright unless lie shall, on or before the 
(lay of publication in this or any foreign country, deliver at the office of the 
llbi'arian of Cougress, or deposit in the mail vvithin the United States, ad- 
dressed to the librarian of Congress, at Washington, District of Columbia, a 
printed copy of the title of the book, * * * for whlch he desires a copy- 
right, nor unless he shall also, not later than the day of the publication thereor 
in this or any foreign country, deliver at the office of the librarian of Congress, 
at Washington, District of Oolunibia, or deposit in the mail within the United 
,States, addressed to the librarian of Congress, at Washington, District of 
Columbia, two copies of such copyrighted book • * * provided, that in 
the case of a book, * « * the two copies of the same required to be de- 
livered or deposlted as above shall be printed from type set within the lim- 
its of the United States, or from plates made therefrom." Act March 3, 1891, 
c. 565, §§ 1, 3, 26 Stat. 1106 (U. S. Comp. St. 1901, pp. 3406, 3407). 

The évidence on the subject of the printing of the two copies of 
this book, "Moral Education," and the whole of it, is as follows (Ben- 
jamin W. Huebsch, the complainant, being the witness) : 

"Q. Who attended to the copyrighting of the book entitled 'Moral Educa- 
tion,' by Edward Howard Griggs? A. 1 did. 

"Q. Was such copyright book, 'Moral Education,' printed from plates made 
from type set within the limits of the United States? A. It was." 

On cross-examination on this subject, the witness testified: 

"XQ. Did you see 'Moral Education' being printed? A. I am unable to 
State definitely, at this time, whether I did or not. 

"XQ. When did you flrst see the plates from which it was printed? A. I 
am not sur» that I ever saw the plates. 

"XQ. Did you ever see the type from which the plates were made? A. 
Probably not. * * * 

"XQ. Where did you hâve the book 'Moral Education' printed? A. I don't 
remember, and I hâve made use of a dozen or more press rooms, by which 
I mean printing offices, in the last ten years. The book was manufactured in 
New York City. 

"Recross-Examination : 

"XQ. Who were the printers that printed the book 'Moral Education'? A. I 
cannot tell without Consulting my manufacturing record. 

"XQ. Do you know who set the type from which the plates of this book 
was made? A. I am not certain, but I think Kedfleld Bros., New York City." 

Does this, taken together, furnish évidence that thèse two copies of 
this book in question, deposited with the librarian of Congress, were 
printed from plates made from type set within the limits of the United 
States ? First the witness says they were. But, did he know ? Did he 
know any fact or facts from which it can be inferred that he did or 
could know? On the other hand, does it not appear that the witness 
did not know and could not know, except by mère hearsay ? First, he 
says that he attended to the copyrighting, but this does not prove or 
tend to prove that he knew where the type was set from which the 
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plates were made. Second, the witness is unable to say that he saw 
the book being printed. Third, he is not able to say that he ever saw 
the plates from which the bocks were printed. Lastly, he never saw 
the type from which the plates were made. However, he says the 
bocks were manufactured, that is, printed and bound, in the city of 
New York. However, he could not state which one or ones of the 
ten or a dozen press rooms or printing offices employed by him printed 
the books. To repeat: 

"Q. Do you know who set the type from whleh the plates of this book was 
made? A. I am not certain, but I think Eedfield Bros., New York Oity." 

I am of the opinion that the évidence as a whole is to this effect : 
■"I attended to the copyrighting of this book, the printing of the books 
and copies thereof, employed the printing houses that did the work, 
and, while I am not certain which of thèse houses set the type from 
which the plates were made from which the books were printed, my 
best recollection is (I think) that they were set by Redfield Bros, of 
New York City." But how could he know if he neither saw the plates 
nor the type? It is fair to say that the évidence shows the witness 
employed Redfield Bros, to set type and make plates therefrom to be 
used in printing thèse books; that subsequently the bocks came out 
duly printed. It is urged that the fair and legitimate inference and 
finding is that the type was set and plates made by the publishing 
house employed to do the work of prirlting the books and which actu- 
ally did produce the books printed; that the fair inference and ré- 
sultant finding is that the work was donc in the city of New York 
where the firm of Redfield Bros, did business. It is contended that 
with this proof in the case there is no justification for the court to 
guess, surmise, or speculate. That possibly the house employed to do 
the work had it, or any part of it, donc outside of the United States. 
If A. goes into the Tribune office, or Sun office, or World office, and 
contracts for the printing and publication of a book of which he is 
the author, which he desires to copyright and put on the market, and 
the book printed and ready for the binder comes to him in due time; 
is not proof of thèse facts sufficient évidence that such book was 
printed from type set or plates made from type set within the United 
States? Must witnesses be called who either did the work or saw it 
done, to testify that the type from which the plates were made was 
set in the United States? It seems to me a fair and just inference 
and conclusion that the work was done in that office. It is true that 
the work may hâve been done outside the United States, but I do not 
think the complainant called upon to négative that possibility. 

In Osgood V. A. S. Aloe Instrument Company (C. C.) 83 Fed. 470, 
it was held: 

■'An author suing for infrlngement of a copyright has the burCen of show- 
Ing a llteral conipliance with eacli and every statutory requirement in the 
nature of conditions précèdent to the acquisition of a valid copyright." 

This case has been cited and followed in Saake v. Lederer, 174 Fed. 
135, 136, 98 C. C. A. 571 (C. C. A. 3d Circuit) ; Louis De Jonge & 
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Co. V. Brenker & Kessier Co., 191 Fed. 35, 36, 111 C. C. A. 567; Le- 
derer v. Saake (C, C.) 166 Fed. 810, 811 ; Freeman v. Trade Reg. Inc., 
173 Fed. 419; and G. & C. Merriam Co. v. United Dictionary Co. 
(C. C.) 140 Fed. 768, 769. The case is in Une with the décisions of the 
Suprême Court of the United States. Merrell v. Tice, 104 U. S. 557, 
26L. Ed. 854. 

[3] The défendant also contends that the complainant has failed to 
make his case in that the certifîcates of the deposit of the two books 
with the librarian of Congress are not compétent évidence of such de- 
posit or mailing. In Merrell v. Tice, supra, the court held that the 
complainant in a copyright case could not recover without proving 
the deposit of the books as required by the copyright statute, and as 
to the certifîcate of the librarian under seal left it a query : 

"Is the certiflcate of the librarian, under hls officiai seal, that two copie» 
were so deposited, compétent évidence of the fact?" 

See pages 560, 561, of 104 U. S., 26 L. Ed. 854. 

In Lederer v. Saake (C. C.) 166 Fed. 810 (J. B. McPherson, D. J.),, 

it was held that : 

"The certificate of the librarian of Congress that two copies of a book were 
deposited with hlm is compétent évidence of such fact in an action for peual- 
ties for infringement of the copyright of such book, and is sufflcient where 
the identity of such copies with the book in suit is shown." 

The judgment in this case was reversed (Saake v. Lederer, 174 Fed. 
135, 98 C. C. A. 571), but not on this ground, although the court said : 

"When suit for infringement is brought, the librarian's certiflcate does not 
per se establish the copyright; but the burden rests on the plaintifl: to show 
compliance with statutory requirenients as conditions précèdent." 

The court cited Merrell v. Tice, and Osgood v. Aloe Co., supra, as 
authority. 

In Belford v. Scribner, 144 U. S. 488, 505, 506, 12 Sup. Ct. 734, 739 
(36 L. Ed. 514), the court said: 

"It is also contended that the copyright of 18S0 was invnlid because no suf- 
flcient proof appeared that two copies of that book were duly deposited. We 
are of opinion that the certificate of the librarian of Congress set forth in the 
margin, as printed in the record, that two copies of the new édition of the 
plaintitï's copyrighted book were received by him Noveuiber 15, 1880, which 
was within ten days after the publication, was compétent évidence, although 
the certiflcate was not under seal." 

If the certificate is compétent évidence, it ought to be true that it 
establishes what it states in the absence of contradiction. In that case 
the document was as follows : 

"New York, Nov. 15th, 1880. 
"Mr. A. R. Spoffcrd, the Librarian of Congress, Washington, D. O. — Dear 
Sir : We seiid you to-day by mail (2) two copies of Marion Ilarland's 'Com- 
mon Sensé in the Household,' new édition, to complète the copyright for that 
book. ïhe certificate for tltle entry is numbered 14239 L. Please acknowl- 
edge their receipt. 

"Yours truly, Charles Seribner's Sons. 

"2 copies of the above received Kov. 15, 1880. 

"A. \i ïpofCord, Librarian of Congress." 
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On the subject of depositing the title of the book and thereafter 
prior to the publication of the book depositing the two copies thereof 
required to be deposited, the évidence of the complainant is as foUows : 

"Q. Dld you deposit in the mail wltliiu the United States a printed copy of 
the title of the book 'Moral Education,' and, if so, when, where, and to whom 
did you address such communication? A. My best recollection of the détails 
Is that I complied with the requirements making application, by submitting 
either a printed title page or a typewritten copy of the title page to the li- 
brarian of Congress, or with the register of copyrights at Washington from 
New York, N. Y., at the post office In that city, prior to the publication of the 
book, during 1903. 

"Q. Did you send two copies of the book to be copyrighted ; if so, from and 
■where and to whom? A. I sent the two copies necessary to complète the copy- 
right from New York, N. Y., to the library of Congress, addressing them to 
the librarian of Congress or to the register of copyrights, whichever one was 
then authorized to receive such copies. * * * 

"Q. Within what time, after you flrst published the book 'Moral Education,' 
did you deliver to the librarian of Congress, if you did deliver it, or deposit 
in the mail addressed to the librarian of Congress, at Washington, D. C, two 
copies of the book to be copyrighted under the name 'Moral Education,' by 
Edward Howard Griggs? A. On the day of publication. 

"Q. Were thèse copies of the best printed, complète édition issued? A. Yes." 

And on cross-examination the witness testiiîed as f ollows : 

"Q. Did you personally deposit in the post office in New York City the two 
Tolumes that you stated were deposited on the day of publication? A. I am 
Tinable to state positively that I personally deposited the copies. 

"Q. Did you personally deposit the title page in the post office in New York 
City at the time you stated it wa.s deposited? A. I do not know." 

In addition to this évidence, the complainant put in évidence the fol- 
lowing : 

"Class A, XXc. No. 68.549. E 

"Library of Congress, to wit: 

"Be it remembered, that on the seventeenth day of September, 1903, Ed- 
ward lioward Griggs, of Montclair, N. J., hath deposited in this office the title 
of a book, the title of which is in the foUowing words, to wit: Moral Educa- 
tion, the right whereof he claims as authur and proprietor in conformity with 
the laws of the United States respecting copyrights. 
"Office of the Register of Copyrights, Washington, D. C. 

"Herbert Putnani, Librarian of Congress, 
"By ïhorwald Solberg, Register of Copyrights. 

"I hereby certify that the foregoiug is a true copy of the original record of 
copyright. 

"In witness whereof, the seal of this office bas been hereto afHxed this six- 
teenth day of June, 1913. Thorwald Soll)erg, Register of Copyrights. 

"Copyright Ofiice of the United States of America, Washington, D. 0. [Seal.]" 

"Copyright Office of the United States of America. 
"Library of Congress, Washington. 
"I hereby certify that two copies of the book entitled Moral Education, reg- 
istered for copyright on September 17, 1903, Class A, XXc. No. 68549, were 
received as copyright deposits on December 5, 1904. 

"In witness whereof, the seal of this office has been hereto affixed this six- 
teentli day of June, 1913. 

"Thorwald Solberg, Register of Copyrights. [Seal.]" 

By chapter 230, § 91, 16 Stat. 213, Act of July 8, 1870, it was made 
the duty of the librarian of Congress to give the certificate of the de- 
posit of the title. 
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In Callaghan v. Myers, 128 U. S. 617, 655, 656, 9 Sup. Ct. 177, 187 
(32 L. Ed. 547), the court said and held : 

"Section 4 of tlie act of 18,'îl requlres the clei'k to give a copy of tlie title 
as d'eposited and recorded, nuder the seal of the court, lo the author ov pro- 
prietor who deposits it whenever he shall recpiire the same. Necessaril.v, snch 
copy is sutliclent prima facle évidence of the deposit of the title. Such a 
copy was given in regard to each of the volumes in question hère. On eacli 
of thèse papers the mémorandum of the fact and of tlie date of the deposit 
of the work, signed by the clerk, was vi'ritten. The clerk was the officer re- 
quired to receive the deposit of the work. Ile was not required to kcop a 
record of such deposit; and he was required to transmit the works so de- 
posited to the Secretary of State, at least once a year. The mémorandum in 
the présent case of the fact and date of the deposit, purporting to be signed 
by the clerk, must be regarded as a sufflcient prima facie ccrtiflcate of such 
deposit, and as compétent évidence of the fact and of the date, without fur- 
tlier proof of the signature of the clerk, that being on the same paper with 
his signature as clerk to the certlficate of the copy of the record of the de- 
posit of the title, and it being open to the défendants to show that his signa- 
ture to the mémorandum was not genuine. 

"We do not think the présent case is governed by the décision in Merrell v. 
Tice, 104 II. S. 557 |26 L. Ed. 854]. In that case the librarian of Congress 
had given a certiflcate to a copy of the record of the deposit of the title of 
the book. On that paper was written a mémorandum in thèse words, 'Two 
copies of the above publication deposited' on a date given. This mémorandum 
was not signed by the librarian of Congress. Tliis court held the mémoran- 
dum not to be compétent as proof of the deposit of the two copies of the book, 
on the ground. that it was not a certiflcate of that fact. We are of opinion 
that the mémorandum in the présent case, purportlng to be signed by the same 
clerk, is substantially a certiflcate of the fact and date of the deposit of the 
work, written by him on the same paper with the other certiflcate, and that 
it is not open to the objection which obtained in the case of Merrell v. Tice." 

I think this évidence and that previously quoted in connection with 
the certificates, Exhibits 1 and 2, is sufficient to show the deposit of 
the title of the bool<: September 17, 1903, and the deposit of the two 
copies of the book itself December 5, 1904, tlie day of its publication. 

[4] In truth, there was no déniai that the book was duly copyright- 
ed, but the complainant was, of course, bound to make the proof. 

Damages. 

[5] The bill does not in terms ask for an injunction. It is true that 
the défendant was défiant at ilrst. On the outside first page of the 
first édition of the leaflet we find the f ollowing : 

"No, 9. Moral Education Through Work, by Edward Howard Griggs, pub- 
lished by Crist, Scott & l'arshall, Cooperstown, N. Y., Price 3çi each ; 80ç per 
100, postpaid." 

On the outside first page of the second édition, we bave the same, 
except that, in place of "Published by Crist, Scott & Parshall, Cooper- 
stown, N. Y.," we find tlie following : "Copyright by The Arthur H. 
Crist Co., Cooperstown, N. Y., 188 Main St." 

The défendant clainis and Mr. Crist says under oath that this was an 
error of the printers who took and issued one of their set forms on 
this leaflet by niistake. Mr. Crist also claims that he believed the as- 
signment from Mario C. Woodallen to Crist, Scott & Parshall of ail 
the "leaflets, or booklets, copyrights, royalties and rights of action for 
the leatîets or booklets heretofore published and sold by the Wood- 
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Allen Publishing Company and listed in their advertising announce- 
ments from numbers one to thirty as per the attached mémorandum," 
and dated February 28, 1907, included and carried the leaflet, "Moral 
Education Through Work." In fact, the said mémorandum includes 
no such leaflet. The mémorandum attached to such assignment omit- 
ted Nos. 8, 9, 10, and 16. As early as January 25, 1912, the attention 
of the Arthur H. Crist Company was called to this leaflet and its in- 
f ringing character, and in reply that company said : 

"We acquired thls pamphlet from Dr. Mary AVood Allen at the same time 
that we took her books. We do not kiiow what arrangements Dr. Wood Allen 
had niade with the author or publlsher, but we always found Dr. Wood Allen 
very careful in thèse matters, so we présume that she had the proper au- 
thority for using the matter piiblished in this leaflet. We know that Dr. Wood 
Allen put this little leaflet hefore the public quite a long time before we had 
anythiug to do with her publications." 

Later, and April 17, 1912, the défendant wrote Mr. Higgins, who 
represented the complainant, as f ollows : 

"Cooperstown, N. Y., Apr. 17, 1912. 

"Mr. Alvin M. Higgins — Dear Sir : We novv wish to answer your letter of 
Mareh 12th in full — the delay in taking this up being due to severe illness in 
the famlly as already explained. 

"1. You ask what assurance was made to us by the Wood-Allens. In reply 
to that question we herewith enclose you a copy of the contract made be- 
tween us and the Wood-Allens when we purchased thèse leaflets and the rights 
to publlsh the same. We believe you will flnd this copy a pretty complète an- 
swer to your question. 

"2. The next paragraph in your letter assumes a great deal. If you had 
any Personal knowiedge of our company and the men who comprise it, we 
do not believe you would hâve written this paragraph in quite the language 
which it is couched. After purchasing the Wood-Allen rights In thèse leaflets 
and copyrights, we hâve since had the copyrights taken out in our own name 
which we believe we hâve a perfect right to do, after purchasing such rights- 
from other people. 

"3. Your next paragraph again makes a very strong assumption of unfair 
Intention and purpose on our part. We repeat however what we said that the 
sale of this leaflet has been so small that if we were the ones at fault and 
you carried out your original threat to make us account for every cent re- 
ceived, you would be somewhat astonished and chagrined to flnd what a 
tempest in a teapot the vi'hole thing had been. We offered the page advertise- 
ment in future éditions simply as a matter of courtesy and good will to Mr. 
Huebsch. As our intention in thls matter has been entirely misunderstood 
and misinterpreted, we herewith withdraw that offer. 

"For further responsibility In this matter we refer you to Mr. Wood-Allen, 
who sold us the leaflets and the rights thereto and guaranteed to 'défend the 
same against any person or persons whomsoever clalming the same.' 

"Very respectfully yours, The Arthur H. Crist Co. 

"Arthur H. Crist." 

Mr. Crist testifies he dictated "which we believed we hâve a perfect 
right to do," not "believe." This letter, in any event, is défiant and as- 
sumes a purchase of the leaflet in question, when the assignment itself , 
on its face, shows that it was not included. At best there was négli- 
gence on the part of the défendant. 

[6] The bill asks for an "account of the profits arising from the 
sale of said piratical leaflet so far as any profits hâve been made," and 
that défendant be required to pay over to your orator such damages 
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as your orator may hâve suffered due to the infringement as well as 
ail profits which the défendant, the infringer, shall hâve made from 
the infringement, in accordance with the copyright law," and also 
costs, etc. 

[7] The évidence of Mr. Crist himself shows the printing and sale 
of the second éditions of said infringing leaflet within the two years 
prier to the commencement of this action, June 4, 1912. In ail the 
books "Moral Education" printed, published, and sold by complainant 
he had on the page following the title page, the words, "Copyright, 
1903, by Edward Howard Griggs," as required by law. See Act June 
18, 1874, c. 301, § 1, 18 Stat. 78. It was optional with the complainant 
to print the statement, "Entered according to Act of Congress," etc., 
or the words and figures "Copyright, 1903, by Edward Howard 
Griggs." See 3 U. S. Comp. St. 3411 ; Lithographie Co. v. Sarony, 111 
U. S. 53, 55, 4 Sup. Ct. 279, 28 L. Ed. 349. 

I think the complainant has made a case which entitles him to the 
relief prayed for, an accounting, etc., and it will be referred to a mas- 
ter to take and state the account of profits and damages unless the 
parties agrée. The damages, etc., cannot be large. The leaflet sold for 
3 cents per copy, while the book sold for $1.60 per copy, and it can- 
not be inferred that the sale of a leaflet prevented a sale of a copy of 
the book. The complainant is also entitled to full costs, and a rea- 
sonable attorney's fee will be added on the coming in of the master's 
report. Section 40, Act of March 4, 1909. As this bill of complaint 
is framed, this court cannot substitute an arbitrary finding of damages 
and profits and fix the amount or impose penalties. Stevens v. Glad- 
ding, 17 How. 447, 453, 15 L. Ed. 155; Callaghan v. Mvers, 128 U. 
S. 617, 663, 9 Sup. Ct. 177, 32 E. Ed. 547; Root v. Railway Co., 105 
U. S. 189, 193, 26 L. Ed. 975. 

In 9 Cyc. 959, it is said, citing cases : 

"The usual mode of ascertaining profits is by référence to a innster to take 
évidence and report, althougli tliey may be ascertiiiued from affldavits flied by 
tlie défendant." 

In Patterson v. Ogilvie Pub. Co. (C, C.) 119 Fed. 451: 

"The usual practlce is to enter an interlocutory decree providing for an In- 
junction and tlien send the matter to a niaster to talie proof of damages and 
profits. Upon tlie retnru of the master's report, a final decree disposes of the 
question of damages." 

[8] I think the provisions of section 25 of the Act of March 4, 
1909 (35 Stat. 1075, c. 320 [U. S. Comp. St. Supp. 1911, p. 1472]), "An 
act to amend and consolidate the acts respecting copyright," apply in 
this case. It is immaterial, so far as the remédies provided by that act 
are concerned, that this copyright was obtained prior to the passage 
of that act. That section provides : 

"That if auy person shall infrlnge the copyright in any work protected un- 
der the copyright laws of the United States, sucli person shall be liable," etc. 

It wâs compétent for Congress to give additional or more severe or 
more drastic remédies for the infringement of copyrights theretofore 
granted. But, of course, the remédies would only apply in the case 
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of inf ringements committed after the act of 1909 went into effect. The 
assignment with a certificate o£ its record according to law was put in 
évidence. 

There will be a decree accordingly. 



STORM LAKE TUB & TANK FAOTORY v. MINXEAPOLTS & ST. L. R. CO. 

(District Court, N. D. lowa, C. D. December 24, 1913.) 

Xo. 29. 

1. Removal of Causes (§ 25*) — Pederal Question — How Siiown. 

The provisions of section 28 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1091 [LT. S. Comp. St. Supp. 1911, p. 140]) for the removal of 
suits arising uuiler the Constitution or laws of the United States author- 
izes such removal only when such facts appear from plalntitï'.s own state- 
ment of his claim, and, if they do not so appear, their omission cannot be 
supplied by the pétition for removal or by any subséquent pleadiug. 

[IDd. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.*] 

2. Removal of Causes (§ 19*) — Amount in Contbovehsy — Suits Arising tjn- 

der Law Regulatixg Commerce — Cabmack Amendment. 

An action agalnst a railroad company to recover for loss of or damage 
to an Interstate shlpment of goods through the négligence of défendant is 
one to enforce the common-law Ilability of the défendant, and is only re- 
movable from a state court on the ground of dlversity of eltizenship and 
when the amount in controversy exceeds the sum or value of $3,000. Such 
action is not a suit arising under "any law regulating commerce," within 
the meaning of Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1092 [U. 
S. Comp. St. Supp. 1911, p. 136]) § 24, par. 8, of whlch the district court 
by paragraph 1 is glven jurisdlction, regardless of the eltizenship of the 
parties or the amount involved, as based on Interstate Commerce Act 
Feb. 4, 1887, c. 104, § 9, 24 Stat. 382 (U. S. Comp. St. 1901, p. 3159), which 
is limited to actions for damages because of the violation of some provi- 
sion of the act, nor as based on the so-called Carmack amendment to sec- 
tion 20 of the act, embodled in Act June 29, 1906, c. 3591, § 7, 34 Stat. 593 
(U. S. Comp. St. Supp. 1911, p. 1307), requiring the Issuance of bills of lad- 
ing for Interstate shipments, the purpose of which is to make the carrier 
issuing such bill llable thereon by statute for any loss or damage occurring 
on Connecting Unes. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dig. § 19.*] 

At Law. Action by the Storm Lake Tub & Tank Factory against 
the Minneapolis & St. Louis Railroad Company. On motion to remand 
to state court. Motion sustainad. 

Bailie & Edson, of Storm Lake, lowa, for plaintifï. 
Price & Joyce, of Ft. Dodge, lowa, for défendant. 

REED, District Judge. The plaintiff filed its pétition against the 
défendant railroad company in the district court of lowa, in and for 
Buena Vista county, July 28, 1913, in two counts, which are in effect 
the same, alleging in substance : That plaintiff is an lowa corporation 
engaged in manuf acturing butter tubs and tanks at Storm Lake, lowa ; 
that défendant is a railroad corporation engaged as a common carrier 

*Far other cases see same topic & § number in Dec. & Am. Digs. 1907 tn date, & Rep'r Indexes 
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of persons and property ni the states of lowa and Minnesota; that 
about March 1, 1913, the plaintiff delivered to the défendant at Storm 
Lake, and loaded into one of its cars at that place, 2,000 butter tubs, 
consigned to R. E. Cobb, of St. Paul, Minn., to be carried by the de- 
fendant to St. Paul and there delivered to said consignée ; that de- 
fendant undertook to so carry said tubs to St. Paul, but in doing so 
they were damaged, by its neglect in transporting them, to such an ex- 
tent that they were of no value, and plaintiff bas suffered damages be- 
cause thereof in the sum of $400. There is a further claim by plain- 
tiff in each count for $7.20 as an overcharge on f reight by the défend- 
ant. The plaintiff asks judgment against the défendant for $407.20, 
with interest and costs. 

In due time the défendant filed in the state court its pétition and 
bond to remove the cause to this court, in which pétition it is alleged : 

"That tliis suit Is one of a civil nature at common law of which the Dis- 
trict Courts of the Uuited States hâve sole and exclusive jurisdiction ; that it 
is an action hrought by the plaintiff, which is a corporation organized under 
the laws of the state of lowa, with its principal place of business at Storm 
Ijalîe, in said state, aftainst the défendant, which is a common carrier, Incor- 
liorated under the law.s of the state of Minnesota, from Storm Lake, lu the 
state of lowa, to the city of St. Taul, in the state of Minnesota, and that the 
said shipment of goods, on which it bases its claim for damages, was an In- 
terstate shipment; that plaintifC's claim is based upon the following state- 
nient of facts, to wit: On March 1, 1913, it loaded and consigned to R. E. Cobb, 
at St. Paul, 2,000 butter tubs of the value of 20 cents each. That, owing to 
the négligence of the said défendant, said tubs were totally destroyed, where- 
fore plaintiff sustained damages In the sum of S400. It Is further claimed 
that the défendant charged the plaintiff excess freight in the sum of $7.20, 
which amoimt is sought to be recovered. That said sxiit Involves a fédéral 
question, viz., an application and construction of section 20 of the fédéral In- 
terstate Commerce Act, as auiended by the act of Jiuie 20, 1906, which act, 
as construed by the court, grants to tlio United States District Courts exclusive 
jurisdiction of the cliaracter above descrlbed" 

— and défendant asks that the cause be removed to this court. 

The state court ordered the removal over the objections of the plain- 
tifif, and the latter now moves to remand the cause to the state court 
upon the grounds substantially : (1) That the amount involved is less 
than $3,000, exclusive of interest and costs. (2) That the cause of ac- 
tion alleged in its pétition does not arise under or by virtue of any law 
regulating commerce ; nor is it f ounded upon or created by any féd- 
éral law. (3) That plaintiff's cause of action so alleged is based upon 
the alleged négligence of défendant, whereby plaintiiï bas been dam- 
aged in the amount for which it claims judgment, and does not arise 
under the Constitution, laws, or treaties of the United States. 

The contention of the défendant is that the catise of action alleged 
by the plaintiff in its pétition is one arising under the laws of the 
United States, and particularly under the "act of Congress to regulate 
commerce" (chapter 104, § 20, Act Feb. 4, 1887, 24 Stat. 386 [U. S. 
Comp. St. 1901, p. 3169], as amended by section 7 of Act of Jvme 29, 
1906, c. 3591, 34 Stat. 593 [U. S. Comp. St. Supp. 1911, p. 1307]), of 
which it is claimed the fédéral courts hâve exclusive jtu-isdiction, and 
may be removed from a state court, when brought therein, to the 
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proper District Court of the United States, regardless of the amount 
involved or the citizenship of the parties. Sections 24 and 28 of the 
Judicial Code are relied upon by the défendant as sustaining its con- 
tention. Those sections, so far as material to the questions now in- 
volved, read in this way: 

"Sec. 24. The District Courts (of the L'iiited States) shall hâve original jurls- 
diction as tollows : 

"First. Of ail suits of a civil nature, at comnion law or in equity, brought 
by the United States, or by any offlcer thereof authorized by law to sue, or 
between citizens of the sanie state clainiing lands under grants from différent 
States ; or, where the matter in controversy exceeds, exclusive of interest and 
costs, the sum or value of three thousand dollars, and (a) arises under the 
Constitution or laws of the "United States, or treaties made, or which shall be 
niade, under their authority, or (b) is lietween citizens of différent states, or 
(c) is between citizens of a state and foreign states, citizens, or subjects. [Then 
follows the provision as to suits upon foreign bills of exchange, and upon 
promissory notes or other choses in action in favor of assignées, etc.] * * * 
Provided, however, that the foregoing provision as to the sum or value of the 
matter in controversy shall not be construed to ai)ply to any of the cases meu- 
tioned in the succeeding paragraphs of this section." 

The succeeding eighth paragraph of this section is : 

"Eighth. Of ail suits and proceedings arising under any law regulating com- 
merce, except those suits and proceedings exclusive jurisdiction of which has 
been conferred upon the Connnerce Court." 

"Sec. 28. (1) Any suit of a civil nature, at law or in equity, arising under the 
Constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, of which the District Courts of the United 
States are given original jurisdiction by this title, which may now be pending 
or which may hereafter be brought, in any state court, may be removed by 
the défendant or défendants therein to the District Court of the United States 
for the proper district. 

"(2) Any other suit of a civil nature, at law or in equity, of which the Dis- 
trict Courts of the United States are given jurisdiction by this title, and which 
are now pending or which may hereafter be brought, in any state court, may 
be removed into the District Court of the United States for the proper district 

by the défendant or défendants therein, being nonresidents of that state. 
* * * V 

(Thèse paragraphs are numbered as (1) and (2) for the convenience in here- 
inafter referring to them.) 

The state courts of compétent jurisdiction and the District Courts 
of the United States hâve concurrent jurisdiction of the suits men- 
tioned in thèse sections, except where the jurisdiction of the latter is 
exclusive under some provisions of the Constitution of the United 
States, or is made so by section 256 of the Judicial Code or some other 
act of Congress. Claflin v. Houseman, Assignée, 93 U. S. 130, 136, 
137, 23 L. Ed. 833 ; Mondou v. New York, etc., R. R. Co., 223 U. S. 
1, 55, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Galveston, 
H. & S. A. Ry. Co. v. Wallace, 223 U. S. 481, 490, 32 Sup. Ct. 205, 
56L. Ed. 516. 

[1] The remOval of this cause from the state court cannot be sus- 
tained under paragraph (1) of section 28, for that paragraph author- 
izes the removal of suits arising under the Constitution, laws, or treat- 
ies of the United States only when such facts appear from the plain- 
tifï's own statement of his claim, and, if they do not so appear, their 
20i) F.— 57 
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omission cannot be suppliée! by the pétition for removal, or in any sub- 
séquent pleading. Tennessee v. Union & Planters' Bank, 152 U. S. 
454, 14 Sup. Ct. 654, 38 L. Ed. 511; Chappell v. Waterworth, 155 U. 
S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85 ; Oregon Short Line, etc., Ry. Co. 
V. Skottowe, 152 U. S. 490, 16 Sup. Ct. 869, 40 L. Ed. 1048; Florida 
Central, etc., R. R. v. Bell, 176 U. S. 321, 20 Sup. Ct. 399, 44 L. Ed. 
486 ; and the récent case of In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 
53 L. Ed. 873. This question, it would seem, is not open to debate in 
the lower fédéral courts. 

[2] There is nothing in the pétition of the plaintifî in this case that 
shows even remotely that the cause of action therein alleged is one 
"arising under the Constitution or any law of the United States," un- 
less it be the allégation "that défendant is a railroad corporation en- 
gaged as a conimon carrier of persons and property in the states of 
lowa and Minnesota." It is entirely clear that this allégation does not 
show any cause of action arising under clause (a) of the first paragraph 
of section 24 of the Judicial Code, unless it be that part of the pétition 
which daims $7.20 as an overcharge upon some shipment of freight. 
It is not alleged, however, that this overcharge was made upon the 
shipment in question, nor upon any other Interstate shipment of 
freight ; nor is it claimed in argument by counsel for either party that 
this claim bas any bearing upon the question of the right to remove this 
suit ; it might well, therefore, be dismissed f rom further considération ; 
but it will be referred to later. The removal of the cause from the 
State court cannot therefore be sustained under paragraph (1) of sec- 
tion 28 of the Judicial Code. May it be removed under paragraph (2) 
of that section? That paragraph authorizes the removal from a state 
court by the nonresident défendant of "any other suit of a civil nature 
at law or in equity (pending therein) of which the District Courts of 
the United States are given jurisdiction by this title." 

The proviso in the first paragraph of section 24 saves from the juris- 
dictional amount fixed by that paragraph the cases mentioned in the 
"succeeding paragraphs of that section." The "cases mentioned" in 
the succeeding eighth paragraph are: 

"AU suits and proceetllngs arising under any law regiilatiiig commerce, ex- 
cept those sults and proceedlngs exclusive jurisdiction of wlilch lias been con- 
ferred upon the Commerce Court." 

The suits and proceedings of which the Commerce Court is so given 
exclusive jurisdiction are those mentioned in section 1 of the act of 
Congress approved June 18, 1910 (36 Stat. 539, c. 309 [U. S- Comp. 
St. Supp. 1911, p. 217]); section 207 of the Judicial Code. It is the 
contention of the défendant that the cause of action for the loss of the 
freight, alleged in the plaintiff's pétition, falls within the provision of 
the "eighth paragraph" of section 24, and may therefore be removed 
from the state court to this court, regardless of the amount involved 
or the citizenship of the parties. It is obvions that the "suits and pro- 
ceedings" mentioned in the eighth paragraph of section 24 are suits 
and proceedings other than those arising under clause (a) of the first 
paragraph of that section, viz., under the Constitution, laws, or trea- 
ties of the United States, for a suit or proceeding arising under "any 
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law regulating commerce" would of necessity be one arising under "a 
law of the United States." What, then, are the suits and proceedings 
that may arise under "any law regulating commerce" of which original 
jurisdiction is conferred upon the District Courts? Chapter 104 of the 
act of Congress approved February 4, 1887 (24 Stat. 379 [U. S. Comp. 
St. 1901, p. 3154]), is entitled an "act to regulate commerce," and that 
act, with its amendments, is commonly known as the "act to regulate 
commerce." This act in certain of its sections imposes upon the com- 
mun carriers made subject thereto, the duty to establish schedules of 
reasonable and just rates for the transportation of persons and prop- 
erty in Interstate commerce over their roads and file copies thereof 
with the Interstate Commerce Commission, and forbids them, under 
the penalties prescribed, from directly or indirectly, by any device 
whatever, charging, collecting, or receiving from any person or per- 
sons any other or greater or less compensation for any service ren- 
dered or to be rendered by them in the transportation of persons or 
property than that fixed in the schedules so filed, or as they may be 
changed by the Interstate Commerce Commission, or than it charges, 
collects, or receives from any other person or persons for a like and 
contemporaneous service under substantially similar circumstances and 
conditions, and déclares that it shall be unlawful for any such com- 
mon carrier to so do. 

Section 8 of the act provides that in case any common carrier sub- 
ject to the provisions of the act shall do, permit, or cause to be donc 
any act, matter, or thing in the act forbidden or declared to be unlaw- 
ful, or shall omit to do any act, matter, or thing required by it to be 
donc, such common carrier shall be liable to the person or persons in- 
jured thereby for the full amount of damages sustained in conséquence 
of any such violation, together with a reasonable attorney's fee, to be 
fixed by the court in every case of recovery, and taxed as part of the 
costs in the case. 

Section 9 of the act provides that any person claiming to be dam- 
aged by any common carrier subject to the provisions of the act may 
either make complaint to the Interstate Commerce Commission, as 
thereinafter provided, or may bring suit in bis own behalf for the re- 
covery of the damages, for which such common carrier may be liable 
under the act, in any District Court of the United States of compétent 
jurisdiction, or in any state court. Section 16, as amended by the Act 
of June 18, 1910, c. 309 (36 Stat. 539, 554). But such person shall not 
hâve the right to pursue both of said remédies, and must in each case 
elect which one of the two methods of procédure therein provided he 
will adopt. 

This act créâtes a right of action against such carriers that did not 
previously exist in favor of any person who has sufïered damages be- 
cause of a violation by any such common carrier of its provisions, and 
authorizes such person to apply to the Interstate Commerce Commis- 
sion for relief, or to bring suit in a District Court of the United States, 
or any state court, of compétent jurisdiction for the recovery of such 
damages; .but he must elect which of such remédies he shall pursue; 
and, bef ore bringing an action at law to recover such damages, he must 
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first apply to the Interstate Commerce Commission for such relief as 
it may afford. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 
U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075. 

Thèse are obviously the "suits and proceedings" mentioned in the 
eighth paragraph of section 24 of the Judicial Code, as arising under 
"any act to regulate commerce," of which the District Courts of the 
United States are given original jurisdiction by the first paragraph of 
that section, regardless of the amount involved or the citizenship of 
the parties, and which may be removed from a state court, when 
brought therein, by the défendant, to the proper District Court of the 
United States, under paragraph (1) of section 28 of the Judicial Code. 

The "act tP '^gulate commerce" has been much amended by the acts 
of June 29, ly06 (34 Stat. 584, c. 3591), and of June 18, 1910 (36 Stat. 
544, c. 309), and it is claimed that the cause of action alleged in the 
plaintiff's pétition falls within that part of section 7 of the act of 1906 
(34 Stat. 595), knovvn as the "Carmack amendment," and is therefore 
a cause of action arising under the "act to regulate commerce" of 
which the District Courts of the United States are given jurisdiction 
by the first paragraph of section 24 ; and Adams Express Co. v. Cro- 
ninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, and McGoon v. 
Northern Pacific Ry. Co. (D. C.) 204 Fed. 998, are relied upon by the 
défendant as sustaining this contention. The so-called "Carmack 
amendment" reads in this way : 

"ïhat any eommon carrier, railroad, or transportation eompany receiving 
property for transportation from a point in one state to a point in anotlier 
State sliall issue a roceipt or bill of lading therefor and sliall be liable to the 
lawful liolder tliereof for any loss, damage or in.1ury to such property caiised 
by it or any eommon carrier, railroad, or transportation Company to wliich 
such property may be dellvered or over whose line or liues sucli property may 
pass, and no contract, receipt, rule, or régulation shall exempt such eommon 
carrier, railroad, or transportation Company from the liability hereby Imposed : 
Provided, that nothing in this section shall deprive any holder of such receipt 
or blU of lading of any remedy or right of action which he has under existing 
law. Tliat the eommon carrier, railroad, or transportation eompany Issuing 
such receipt or bill of lading shall l)e entitled to recover from the eommon 
carrier, railroad, or transportation eompany on whose line the loss, damage, 
or injury shall hâve been sustained the amount of such loss, damage or injury 
as It may be required to pay to the owners of sxich property as may be evi- 
denced by any receipt, judgnieut or transcript thereof." 

This amendment saves to the shipper or holder of the receipt the 
right of action under existing fédéral law not inconsistent with its pro- 
visions. Adams Express Co. v. Croninger, 226 U. S. 491, 509, 33 Sup. 
Ct. 148, 57 L. Ed. 314. The questions of the constitutional validity of 
this amendment, and of its true interprétation, came before the Su- 
prême Court in the case of the Atlantic Coast Line Railroad Co. v. 
Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 167, 31 E. 
R. A. (N. S.) 7. That was an action by the Riverside Mills to recover 
the value of certain goods Vi'hich it had delivered to the Atlantic Coast 
Line Railroad at a point on its line in the state of Georgia for trans- 
portation to points in other states not on its line, and for which it gave 
to the mill eompany a receipt or through bill of lading which contained 
certain conditions, one of which was: 



STOEM LAKE TUB & TANK T. V. MINNEAPOLIS & ST. L. R. CO. 901 

"Xo cnrrier sliall be liable for loss or damage iiot occurring ou Its portion 
of tlie route." 

The Atlantic Coast Line delivered the goods in good condition to a 
Connecting carrier to be forwarded to their destination, but they were 
lest wliile in tlie custody of such Connecting carrier, and the mill Com- 
pany sued the Atlantic Coast Line Company under the Carmack amend- 
ment in the United States Circuit Court for their value. The railroad 
Company in its défenses challenged the constitutional validity of the 
amendment and denied its liability for a loss not occurring upon its 
own line. Its défenses were overruled, and judgment rendered against 
it by the Circuit Court for the value of the goods and an attorney's 
fee for the plaintifif's counsel, which was fixed by the court and taxed 
as part of the costs. The railroad company carried the case to the Su- 
prême Court, which sustained the validity of the amendment, and in 
its opinion referred to its own prior décisions, the English décisions, 
and the conflicting décisions of many of the American courts upon the 
question of the liability of the initial carrier, in the absence of lég- 
islation, for the loss of goods received by it for carriage to points be- 
yond its own line, and said of the effect of the Carmack amendment: 

"ïhe indisputable effect of thls amendment Is to hold the initial carrier en- 
gagea in Interstate commerce and receiving proiJerty for transportation from 
a point In one state to a point in anotber state as having coutracted for 
tlirough carriage to the point of destination, using the Unes of Connecting car- 
riers as its agents." 

The judgment against the Atlantic Coast Line Company for the 
value of the goods was therefore sustained. But of the judgment for 
an attorney's fee taxed as part of the costs, Mr. Justice Larton, speak- 
ing for the court, said : 

"The authorlty for thls Is supposed to be found in the eightU section of the 
act to regulate commerce of February 4, 1«87 (24 Stat. 37!), 382, c. 104). That 
section reads as foUows: 'ïhat in case any comaiou carrier subject to the pro- 
visions of this act shall do, cause to be doue, or permit to be done any act, 
matter, or thing in this act prohiblted or declared to be unlawful, or shall omit 
to do auy act, matter or thing in thls act requlred to be done, such common 
canier shall be liable to the person or persous Injured thereby for the full 
amount of damages sustained in conséquence of any such violation of the pro- 
visions of this act, together wlth a reasonal)lo counsel or attorney's fee, which 
shall be flxed by the court in every case of recovery and taxed aud coUected 
as part of the costs of the case.' But that section applles to cases where the 
cause of action Is the dolng of somethlng made unlawful by sonie provision of 
the act, or the omission to do somethlng requlred by the act, and there is a 
recovery 'of damages sustained in conse(iueuce of any such violation.' The 
cause of action In the présent case is not for danuiges resultiug from 'any vio- 
lation of the provisions of thls act.' True, the plaintilï in error attempted by 
coutract to stipulate for a limitation of liability to a loss on its own Une, and 
lu this action has defenslvely denied liability for a loss not occurring on its 
own Une. lîut the cause of action was the loss of the plaintiff's property which 
had beeu intrusted to it as a common carrier, aud that loss is In no way traee- 
able to the violation of any provision of the act to regulate commerce. Hav- 
ing sustained no damage which was a conséquence of the violation of the act 
(to regulate commerce), the section has no api)licatlon to this case. The judg- 
ment was erroneous to this extent, and tlie provision for an attorney's fee is 
strlcken out, and the judgment thus modlfied is affirmed." 

The true interprétation or meaning of the Carmack amendment 
was directly involved in that case, and it is held that suits or actions 
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to recover, from the primary carrier under that amendment, damages 
for an injury to or loss of property received by it as a common carrier 
for transportation as an interstate shipment do not arise under "the 
act to regulate commerce" but are actions to recover from such car- 
rier upon its common-law liability as a common carrier for damages 
to or loss of the property occurring upon the line of any Connecting car- 
rier to whom it deHvers the property as its agent to be carried to or 
towards its destination. 

There is nothing in Adams Express Co. v. Croninger, 226 U. S. 
491, 33 Sup. Ct. 148, 57 h. Ed. 314, that in any way modifies this déci- 
sion. In that case the express company was sued in a state court for 
the actual value of property it had received for carriage from one state 
to another under a receipt in which it limited its liability, in case of the 
loss of the property, to its value as fîxed by its owner, and upon which 
the cost of carriage was based (to do which has always been regarded 
as just and reasonable, Kansas Citv Southern Ry. Co. v. Cari, 227 U. 
S. 640, 647, 33 Sup. Ct. 391, 57 E. Ed. 683), contrary to a statute 
of the state of Kentucky which forbade it to make any rule or con- 
tract so limiting its liability. The state court denied the right it so 
claimed, and the case went to the Suprême Court under section 709 
of the Revised Statutes of the United States (U. S. Comp. St. 1901, 
p. 575). The question of the jurisdiction of the District Courts of 
the United States of such a suit, either upon original process or by 
removal from a state court, was in no way involved and is not con- 
sidered or determined. Some things said in the opinion arguendo 
might indicate that not only state laws or rules regulating com- 
mon carriers by railroad in interstate commerce, inconsistent with the 
Carmack amendment, were superseded by that amendment, but that 
the liability of common carriers as at common law for the loss of prop- 
erty intrusted to them for carriage was also superseded. Clearly it 
was not in the mind of the court to hold that the liability of common 
carriers as at common law for such loss, not traceable to any violation 
of the act to regulate commerce, was superseded by this amendment. 

In this connection it is well to bear in mind the oft-c^uoted words 
of Chief Justice Marshall, who in speaking of some dictum of bis own 
in Marbury v. Madison, 1 Cranch, 137, 2 L. Ed. 60, said : 

"It is a nmxiiii not to be disregarded that gênerai exiiressions, in everj' opin- 
ion, are to be tal^en in connection witli tlie case in wliicli tliose expressions 
are used. If tliey go I)e.yond the case, they may l)e respected, but ought not 
to control tlie judgment in a subséquent suit when tlie very point is presented 
for décision. Tlie reason of this maxim is obvions. The question actually be- 
fore the court is Investlgated with care and considered in its fuU extent. Other 
principles which may serve to illustrate it are considered in their relation to 
the case decided, but tlieir possible liearing on ail other cases is seldom coui- 
pletely investlgated." Cohens v. Virginia, G Wheat. 264, 399, 5 L. Ed. 257. 

And see Hans v. Louisiana, 134 U. S. 1, 20, 21, 10 Sup. Ct. 504, 33 
E. Ed. 842. 

So limited, there is nothing in the décision of Adams Express Co. v. 
Croninger that bears even remotely upon the question of the jurisdic- 
tion of the District Courts of the United States of such an action or 
suit. That case only décides that state statutes and régulations incon- 
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sistent with the Carmack amendment are superseded by that amend- 
ment, not that the common-law liability of a carrier for the loss of 
property intrusted to it for carriage upon its own line or that of its 
agent, not traceable to any violation of the act to regulate commerce, 
is superseded or done away with by the amendment. And especially 
was it not in the mind of the court to hold that the District Courts 
of the United States are given exclusive jurisdiction of such suits, or 
jurisdiction thereof at ail, except when the requisite diversity of citi- 
zenship and amount in controversy exist. 

But, apart from this, the présent suit is one to recover from the 
défendant railroad company the value of property received by it from 
the plaintifï at Storm Lake, to be carried as a common carrier to a point 
upon its line in Minnesota, for damage to the property occurring upon 
its own line, not traceable to any violation of the act to regulate com- 
merce. The Carmack amendment does not create its liability for such 
a loss, for such liability arises under the common-law rule which holds 
a common carrier of property liable for its loss or injury while in its 
custody as such carrier from ail causes not due to an act of God or 
the public enemy. True the amendment provides that the carrier re- 
ceiving the property for an Interstate carriage shall issue a receipt 
therefor and shall be liable to the holder of such receipt for any dam- 
age to the property caused by it or by any Connecting carrier to whom 
it may be delivered to be carried towards its destination. But the pur- 
pose of this amendment, as held in Atlantic Coast Line Co. v. River- 
side Mills, 219 U. S. 197, 31 Sup. Ct. 164, 55 L. Ed. 167. 31 L. R. A. 
(N. S.) 7, in Galveston, H. & S. A. Ry. Co. v. Wallace, 223 U. S. 481, 
490, 32 Sup. Ct. 205, 56 L. Ed. 516, and in M., K. & T. Co. v. Har- 
riman, 227 U. S. 657, 672, 33 Sup. Ct. 397, 57 L. Ed. 690, is to make 
the primary carrier liable as at common law for a loss of the property 
occurring upon the line of its agents, the Connecting carrier or carriers, 
the same as if it had occurred upon its own line. 

Since the décision of Judge Amidon in McGoon v. Northern Pacific 
Ry. Co. (D. C.) 204 Fed. 998, mostly relied upon by the défendant, the 
dockets of this court in the several divisions of the district are being 
filled with suits brought in the state courts by shippers against différent 
railroad companies to recover damages in small amounts, for injuries to 
or loss of property intrusted to them to be carried from one state to 
another, and removed to this court by the défendants, regardless of the 
amount involved or the citizenship of the parties, some of which suits 
corne from justices of the peace before whom they were commenced. 

The case of Atlantic Coast Line R. R. Co. v. Riverside Mills, above, 
was decided January 3, 19n, and the Judicial Code was enacted March 
3d foUowing. With this in mind, and in view of the fact that the 
Suprême Court had frequently held that the Tudiciary Acts of March 
3, 1887, c. 373, 24 Stat. 552, and Aug. 13, 1888, c. 866, 25 Stat. 433 
(U. S. Comp. St. 1901, p. 508), was intended to contract the jurisdic- 
tion of the lower fédéral courts, and such obviously was the purpose 
of the Judicial Code as to the jurisdictional amount at least (except in 
those cases where the Circuit and District Courts formerly exercised 
jurisdiction of suits involving small amounts), it seems incredible that 
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Congress should hâve intended by the Judicial Code to confer jurisdic- 
tion upon the District Courts of the United States of causes _of action 
such as that alleged in plaintiff's pétition, and it is clear that it has not 
by apt words done so. 

The conclusion, therefore, is that the cause of action alleged by the 
plaintiff for the loss of its property is not one of which the District 
Courts of the United States are given jurisdiction by section 24 of the 
Judicial Code or the eighth paragraph thereof, and its suit to recover 
therefor may not rightly be removed from the state court to this court. 
This conclusion is contrary to the décision in McGoon v. Northern Pac. 
Ry. Co. (D. C.) 204 Fed. 998, above ; but that décision, it seems to me, 
is not in harmony with the décision of the Suprême Court in Atlantic 
Coast Line R. R. Co. v. Riverside Mills and Galveston, H. & S. A. Ry. 
Co. V. Wallace, above, and it must yield to the décisions of the Su- 
prême Court. 

If the claim of the plaintiff for $7.20 is a charge for an interstate 
shipment of freight in excess of the schedule rate filed by the défend- 
ant with the Interstate Commerce Commission, it may be a claim arising 
under the eighth paragraph of section 24 of the Judicial Code. Texas 
& Pacific Rv. Co. v. Mugg, 202 U. S. 242, 26 Sûp. Ct. 628, 50 L. Ed. 
1011; Atchison, T. & S. F. Ry. Co. v. Kinkade (D. C.) 203 Fed. 165. 
But no such question is presented by this record, and it need not be and 
is not considered or determined. 

The motion to remand is sustained, and the cause remanded to the 
state court from which it was removed. An order may be entered 
accordingly. 



UNITED STATES v. ALBERT STEIXFELD & CO. et al. 

(District Court, D. Arizona. Deceuiber 1, 1913.) 

No. C705. 

1. Netjtrality Laws (§ 5*) — Violation — Place of Commission — Venue. 

An Indictnient for violating Neutrality Resolution March 14, 1912, No. 
10, 37 Stat. (iîiO, in that défendants made and caused to be niade a cer- 
tain sliiijment of nnniitions of war from New Haveii, Conn., to Tiicson, 
Ariz., from wliicli tliey were to be shipped to Mexico, showed tliat tlie 
, offense, if any, was committed In Coimecticut and not in Arizona ; the 
gist of the offense being the shipment of the goods and not the mère or- 
deriiig tliereof nor the delivery to défendants at a point witliin the ju- 
risdiétion of tlie court, to be transsliipped abroad. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 14-17; 
Dec. Dig. § 5.*] 

2. Neutrality Laws (§ 5*) — Violation — Munitions of Wab — Siiipmeht — 

CONQIÎESSIONAL Re.SOLL'TION — CONSTRUCTION. 

Neutrality Resolution March 14, 1912, No. 10, 37 Stat. 630, prohibiting 
the violation of neutrality by shipment of numitions of war procured lu 
the United States and exiiorted to an American country lu wlilch condi- 
tions of domestic violence exist, does not prohlbit the shipment of muni- 
tions of war from oue point in tlie United States to another, but only 
from a point in the United States to a point in a foreign country ; and 
lience an indictnient uierely alleging that défendants caused to be made a 
shipment of numitions of war from New Haven, Conn., to ïucson, Ariz., 

•For other cases see same topic & § numbeh in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to be tliere Iransshipped to the state of Sonora, Mexico, as its ultimate 
destination, merely cliarged an intent to violate the law, and was tliere- 
fore fatally defective. 

[Ed. Note. — For other cases, see Xeutrality Laws, Cent. T)ig. §§ 14-17; 
Dec. Dig. § 5.*] 
3. CoNSTiTUTiONAL Law (§ 304*) — Neutrality Laws (§ 5*) — Violation— In- 

DICTMENT — SilIPMENT OF ARMS — DESTINATION — .TUDICIAL NOTICE. 

Where an indlctment for vlolating Neutrality Kesolution Jlareh 14, 1912, 
Ko. 10, 37 Stat. 630, in tlie slilpment of munitions of war from tlie United 
States for use in Mexico, alleged tliat the material was shipped by de- 
fendants from Kew Haven, Conn., to Tucson, Ariz., "with the state of 
Sonora in the United States of Mexico as the ultimate destination of said 
shipment," etc., the court would talie judicial notice that the state of 
Sonora was a large country and not a place, and that It contained nu- 
merous cities, to any of whicli the shipment might hâve been made ; and 
hence the indictment was fatally defective for failure to charge a "place" 
in Mexico to which the shipment was made. 

fEd. Note. — For other cases, see Gonstitutional Law, Cent. Dig. §§ 925- 
9.'i9, 941-949; Dec. Dig. § 304;* Neutrality Laws, Cent. Dig. §§ 14-17; 
Dec. Dig. § 5.*] 

Albert Steinfeld & Co. and others were indicted for violating Neu- 
trality Resolution March 14, 1912, No. 10, 37 Stat. 630. On demurrer 
to the indictment. Sustained. 

Joseph E. Morrison, U. S. Atty., of Bisbee, Ariz. 

Thos. Armstrong, Jr., Geo. P. Bullard, Ernest W. Lewis, and L. T. 
Carpenter, ail of Phœnix, Ariz., for défendants. 

SAWTELLE, District Judge. The indictment in this case charges 
as f ollows : 

"That Albert Steinfeld & Co., a reputed corporation, Hugo Donau, and Al- 
bert Steinfeld, on or about the llth day of April, 1913, at the eounty of Pima, 
in the sald district and within the jurisdiction of said court, did unlawfully, 
knowingly, willfuUy, and feloniously. and with intent to export the munitions 
of war hereinafter described from the United States of America to and into 
the United States of Mexico, make and cause to be made a certain shipment 
of munitions of war, to wit, twenty thou.sand cartridges of the ealiber com- 
monly known and deslgnated as 30-30, that is to say, did make and cause 
to be made a shipment of said munitions of war from the clty of New Haven, 
in the state of Connecticut, and with the state of Sonora, in the United States 
of Mexico, as the ultimate destination of said shipment, by then, at the city 
of Tucson, in the eounty of Pima, state and district of Arizona, transporting 
and causing the said munitions of war to be transported from sald city of 
New Haven, in the state of Connecticut, over and upon the Unes of certain 
coinmon carriers to the grand jurors unknown, to the said city of Tucson, 
In the eounty of Pima, state and district of Arizona." 

The indictment was intended to charge the défendants, and each 
of them, with a violation of the provisions of the Joint Resolution of 
March 14, 1912, No. 10, 37 Stat. at Large, p. 630, which is as follows: 

"Eesolved by the Senate and House of Représentatives of the United States 
of America In Congress assenibled: That the joint resolution to prohibit the 
export of coal or other material used in war from any seaport of the United 
States, approved April twenty-second. eighteen hundred and ninety-eight, be, 
and liereby is, amended to read as follows: 

"That whenever the Président shall flnd that In any American country con- 
ditions of domestic violence exlst which are promoted by the use of arms or 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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munitions of war procured from the TJnitecl States, and sliall make procla- 
mation tbereof, It sliall be unlawful to export except under sucli limitations 
and exceptions as the Président shall prescribe aiiy arms or munitions of 
war from any place in tbe United States to such country untll otherwise or- 
dered by the Président or by Couj^ress. 

"Sec. 2. Tliat any shipment of uiaterial hereby declared unlawful after 
such proclamation shall be punishable by line not exceeding ten thousand 
dollars, or imprisoumeut not exceeding two years, or both." 

A demurrer has been interposed to said indictment, upon the 
grounds : First, that it appears upon the face of the indictment that 
the offense was committed in the state of Connecticut and not within 
the state of Arizona or within the district of Arizona, and that this 
court has no jurisdiction over the offense charged; and, second, that 
said indictment fails to state facts sufiicient to constitute a puhUc 
offense against any law of the United States of America. 

In the opinion of this court, the indictment in this case is fatally 
détective, for tliree reason- : 

1. Because it appears upon the face of the indictment that the of- 
fense charged was not committed within the district of Arizona and 
within the jurisdiction of this court. 

2. Because the indictment at most charges a mère intent to ship the 
munitions of war into the state of Sonora in the United States of Mex- 
ico, the forbidden territory, and a mère intent to ship the munitions of 
war into the forbidden territory is not an offense under the resolution. 

3. Because the indictment fails to specify any point of destination 
within the forbidden territory to which the alleged shipment of muni- 
tions of war was made, and thereby fails to give the défendants notice 
of the crime with which they are charged and to enable them to plead 
a conviction under this indictment in bar of a subséquent indictment 
for the same offense. 

[1J I. The indictment charges that the défendants made and caused 
to be made a certain shipment of munitions of war from the city of 
New Haven in the state of Connecticut, to the city of Tucson in thc' 
state and district of Arizona, thus showing that the initial point of the 
shipment was the city of New Haven in the state of Connecticut, and 
not the city of Tucson in the state of x'Vrizona. 

The shipment of the goods is the thing forbidden by the statute, 
and not the mère ordering of a shipment to be made, if, indeed, an 
order was made, as does not clearly appear; and as the term "ship- 
ment'' means the act of shipping anything, or the act of putting the 
thing to be shipped on board of the means of transportation, it seems 
clear that the initial point of this shipment was New Haven, Conn., and 
not Tucson, Ariz., and, such being the case, it is plain that the juris- 
diction of the initial point of the offense alleged was in the District 
Court of the United States for the District of Connecticut, rather 
than in the District Court of the United States for the District of 
Arizona. 

Furthermore, if this offense is to be construed as one of those of- 
fenses deemed to be begun in one place and ended in another (Act 
March 3, 1911, c. 231, 36 Stat. at Large, § 42, p. 1100 [U. S. Comp. 
St. Supp. 1911, p. 148 j), so that the défendants might be indicted and 
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triexl by the court having jurisdiction of either the initial or the ter- 
minal point of the shipment, then the défendants in this case could not 
be indicted and tried by this court, because the initial point of the ship- 
ment was in New Haven, Conn., and the terminal point would be the 
final, or, as is alleged in the indictment, the ultimate destination of the 
shipment in the state of Sonora, in the United States of Mexico ; and 
the mère fact that the goods were delivered to the défendants at a point 
within the jurisdiction of this court could not make this alleged of- 
fense indictable hère within the jurisdiction of this court, unless it 
could be held that the défendants could be indicted and tried at any 
point in any district where the goods might happen to be landed, or 
through which they might happen to pass in course of transit between 
New Haven, Conn., and Tucson, Ariz., which would be a manifest 
absurdity. 

[2] II. When the indictment in this case is reduced to its last anal- 
ysis, it is apparent that ail that is charged against the défendants is the 
mère intent to ship the munitions of war from Tucson, Ariz., into the 
state of Sonora, United States of Mexico, the forbidden territory. 
The indictment, it is true, charges that the défendants caused the mu- 
nitions of war to be shipped from New Haven, Conn., to Tucson, 
Ariz. ; but the shipment of munitions of war from one point in the 
United States of America to another point within the United States 
of America cannot within itself be deemed to be an offense under the 
joint resolution of Congress quoted above, because that resolution dis- 
tinctly makes the shipping of the forbidden goods from some point in 
the United States into the forbidden territory an offense, and nowhere 
does it prohibit the shipping of the goods from one point in the United 
States to another point in the United States, no matter how near the 
point of destination within the United States may be to the forbidden 
territory; so that, when this indictment is stripped of the surplusage 
which it contains, it charges nothing on its face except the intent to 
ship the goods into Mexico. 

A careful examination of the joint resolution of Congress above 
referred to discloses no provision, either in its express terms or which 
could follow from necessary implication, that the mère intent to ship 
the goods into the forbidden territory should be deemed an offense 
under the resolution, and, so long as the défendants confine themselves 
to mère intent, they are guilty of no offense under the resolution; it 
is only when they put that intent into effect by causing an actual ship- 
ment to be made from some point in the United States to some point 
within the forbidden territory— that is, within the United States of 
Mexico — that they become chargeable vi'ith an offense. 

Then, under the law as laid down in the case of United States v. 
Chavez, 228 U. S. 525, 33 Sup. Ct. 595, 57 h. Ed. 950, from the very 
moment when a shipment is started from any point in the United 
States to a point within the forbidden territory, the act forbidden by 
the joint resolution of Congress becomes an offense under that resolu- 
tion and is punishable accordingly; but, so long as the mère intent is 
not coined into an act of actual shipment made from a point in the 
United States to a point within the forbidden territory, no offense has 
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been committed. A careful examination of the Chavez Case above 
referred to bears ont this idea. 

In the Chavez Case, the défendant started with the munitions of war 
on his person, intending to dehver them at a deiînite point within the 
forbidden territory, towit, the city of Juarez, Mexico, and was stopped 
on the way at a point in the city of El Paso somevvhere between the 
initial and terminal points of the shipment ; but, as a matter of f act, it 
appears in that case that the munitions of war were put on their final 
shipment and were actually in transit to and into the city of Juarez, in 
the United States of Mexico, when the défendant in that case was 
arrested. 

In the case at bar, it nowhere appears that the intent to ship the 
munitions of war into the United States of Mexico was ever coined 
into an act of actual shipment; but, on the contrary, it is manifest 
from the indictment that the munitions of war were shipped from New 
Haven, Conn., to Tucson, Ariz., and there the shipment stopped, and 
it does not appear from the indictment that the munitions of war were 
ever shipped from Tucson, iVriz., or from any other point, into the 
forbidden territory ; consec|uently it is manifest that the indictment 
charges only the mère intent to reship the forbidden goods from Tuc- 
son, Ariz., into the forbidden territory, and nothing more, and, as this 
mère intent is not an offense under the joint resolution, the indictment 
is bad in this particular" and cannot be sustained. 

[3] III. The indictment in this case does not name any point of 
destination vidthin the forbidden territory to which it attempts to 
charge that the shipment of munitions of war in cjuestion was alleged 
to hâve been made. It merely charges that a shipment was made from 
New Haven, Conn., to Tucson, Ariz., with the state of Sonora, in the 
United States of Mexico, as its ultimate destination. It thus appears 
that the indictment, in failing to name a point of destination within 
the forbidden territory, is lacking in "that degree of certainty which is 
rec[uired in criminal pleadings in order to notify the défendant, as well 
as the court, of the nature of the offense charged and to enable the de- 
fendant to plead any judgment which may be rendered in the case as 
a bar to subséquent prosecution for the same offense." 10 Enc. P. & 
P. p. 473. 

This indictment, naming no place of destination of the shipment, 
and no person or persons to whom the shipment is alleged to bave 
been consigned, would place the défendants at an unfair disadvantage, 
because it would fail to give them that certain notice of the offense 
charged to which they are entitled, and a conviction or acquittai of the 
défendants bad under this indictment could not be pleaded in bar to 
a subséquent indictment charging the same offense in the same gênerai 
and indefinite way. 

This court takes judicial knowledge that the state of Sonora is a 
large country and not a place, that it contains numerous cities and 
towns of various sizes, among which are Nogales, Cannanea, Hermo- 
sillo, Agua Prieta, Guaymas, Magdalena, and Emp'alme, to any of 
which, as well as to any of the many other places in the said state, ship- 
ment might hâve been made, and the shipment to any of such places 
would be covered by the indictment at bar. 
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The ordinary course of business is that, when goods or merchandise 
or anything of value is shipped from one place to another, a bill of 
lading is made out for the goods, and the goods are in some way la- 
beled with the name of the person to whom they are consigned and the 
destination to which they are to be shipped, and it is hardly conceivable 
that any sane person would ship munitions of war or anything else 
of value from a point in the United States to "the state of Sonora," 
in the United States of Mexico, or to any other country, without 
causing a bill of lading for the goods to be made out, and the goods 
labeled with the name of the consignée and the point of destination ; 
and, if thèse défendants actually caused a shipment to be made of the 
munitions of war in question to the United States of Mexico, it is 
hardly conceivable that they would hâve made such a shipment with- 
out having made it to some certain consignée at some definite des- 
tination, and, if this had been done, it could and should hâve been so 
charged in the indictment. 

In the case of Almy v. State of California, 65 U. S. (24 How.) 174, 
16 Iv. Ed. 644, the Suprême Court of the United States said : 

"A bill of lading, or some writteii instrument of the same import, is neces- 
sarily always associated with every shipment of articles of conmierce from 
the ports of one country to tliose of another. The necessities of commerce) 
require it. And it is hardly less neeessary to the existence of such commerce 
than casks to cover tobacco, or baggiug to cover cotton, when such articles are 
exported to a foreign country; for no one would put bis property in the 
hauds of a shipmaster without taking written évidence of its receipt on board 
the vessel, and the purpose for which it was placed in his hauds. The mer- 
chant could not send an agent with every vessel, to inform the consignée of 
the cargo wliat articles he had shipped, and prove the contract of the master 
if he failed to deliver them in safety. A bill of lading, therefore, or some 
équivalent instrument of writing, is invariably associated with every cargo of 
merchandise exported to a foreign country." 

During the argument of this demurrer, the United States Attorney 
avowed that in drawing the indictment in this and other similar 
cases he took the indictment in the case of the United States v. Chavez, 
supra, as his model. Since the indictment in the Chavez Case charges 
a shipment of munitions of war made to the city of Juarez, Mexico, a 
definite place of destination within the forbidden territory, and the in- 
dictment in the case at bar merely charges a shipment of munitions 
of war made with the state of Sonora, a large country and not a place, 
as its ultimate destination, it appears that the pleader did not follow 
his model in this particular in this indictment, and it becomes pertinent 
to inquire why he did not do so. Under thèse circumstances, it seems 
reasonable to assume that, if the pleader did not charge the place 
of ultimate destination in the state of Sonora, he did not do so because 
he could not, and he could not do . it because he did not know what 
the destination was; and if he did not know what it was, and still 
did not charge that the place of destination was to the grand jury 
unknown, he must bave done so because no shipment had actually been 
put on its final transit towards and into the forbidden territory, and 
there was in fact no shipment made and hence no place of ultimate 
-destination within the state of Sonora. 
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In thîs connection, it should be observed that the indictment cbarges 
that the ultimate destination was the state of Sonora, and that the 
word "uhimate" was interHned in the original indictment, thus show- 
ing that the pleader of necessity had it in mind that the shipment made 
from New Haven to Tucson was not the final shipment, and that the 
munitions of war in question were to be afterwards reshipped, from 
Tucson or some other place, across the border into the state of Sonora, 
and therefore that the shipment charged in the indictment was merely 
from one place in the United States of America to another place in the 
United States of America, and not in the state of Sonora, as the indict- 
ment apparently charges, and consequently that the indictment in fact 
charges no overt act of illégal shipment donc in connection with the 
mère naked intent charged. 

It should also be observed that in holding that a definite destination 
of the shipment should hâve been named in the indictment, or else that 
the indictment should hâve charged that the destination of it was to the 
grand jury unknown, this court intends to go no further than the 
United States Suprême Court tacitly went in upholding the indictment 
in the Chai ez Case on this point, and does not intend to hold or even 
to intimate that allégations charging the giving of a bill of lading and 
the naming of a consignée are necessary ingrédients of an indictment 
of the kind under considération hère; but what has been said and 
quoted above regarding a consignée and a bill of lading has been used 
merely for the purpose of showing the necessity of having a definite 
place of destination of a shipment of munitions of war or goods of 
any other kind in commercial transactions of every sort, where a ship- 
ment is alleged. 

The demurrer will be sustained, and the indictment will be quashed 
and dismissed. A judgment accordingly will be entered. 



CNITED STATES v. PHELPS-DODGB MERCANTILE CO. et al. 

(District Court, D. Arizona. Deceuiber 1, 1913.) 

No. C697. 

1. Neutrality Laws (§ 5*) — Violation— Shipment of Munitions op Wae— 
Indictmbnt. 

Since a mère intent to ship munitions of war from a point wifhin the 
United States into tlie United States of Mexico Is not a violation of Neu- 
trallty Resolution March 14, 1912, No. 10, 37 Stat. 630, unless sucli in- 
tent is coupled with. an actual shipment made from a definite point in 
the United States to a definite point in Mexico, an Indietmeut charging 
that défendants, unlawfully, etc., and with intent to export munitions 
of war from the United States to and into Mexico, made and caused to 
be made a shipment of cartrldges from Douglas, Ariz., to the state of 
Sonora in the United States of Mexico as the ultimate destination, by 
then and there transporting and causing such munitions of war to be- 
transported by wagons and by express and railroad transportation from 
the store buildings of défendant liardware company in the city of Doug- 
las, Ariz., to the store buildings of a mercantile company m the city of 

*For other cases see same topic &. § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bisbee, state of Arizona, merely alleged an intent to violate the resolution 
and was demurrable. 

[Ed. Kote. — For other cases, see Neutrality Laws, Cent. Dig. §§ 14-17; 
Dec. Dig. § 5.*] 

2. Neutrality Laws (§ 5*) — Violation— Munitions or War— Shipment to 
Mexico— Indictment—Ultimate Destination— Désignation. 

An indictuient for violating Neutrality Resolution March 14, 1912, No. 
10, 37 Stat. 630, in the shipment of munitions of war froni the United 
States to Mexico, merely alleging the state of Sonora in the United States 
of Mexico as the ultlmate destination of the shipment, was fatally de- 
fective for failure to speeify a definite point of destination within the 
forbidden territory or to charge that the point of destination in the state 
of Sonora in the United States of Mexico was to the grand jury unknown. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 14-17 ; 
Dec. Dig. § 5.*] 

The Phelps-Dodge Mercantile Company, a corporation, and the 
Douglas Hardware Company, a corporation, and certain others, were 
indicted for violating Neutrality Resolution March 14, 1912, No. 10. 
i7 Stat. 630, in that they participated in a shipment of munitions of 
war intended for use in the Mexican révolution. On demurrer to the 
indictment. Sustained. 

Joseph E. Morrison, U. S. Atty., of Bisbee, Ariz. 

Doan & Doan, of Douglas, Ariz., for Douglas Hardware Co. 

Ellinwood & Ross, of Bisbee, Ariz., and Reese M. Ling, of Phœnix, 
Ariz., for Phelps-Dodge Mercantile Ce, W. H. Brophy, and F. E. 
Coles. 

SAWTELLE, District Judge. The indictment in this case contains 
two counts. The charging part of the first count thereof is as follows : 

"That Phelps-Dodge Mercantile Company and Douglas Hardware Company, 
rcputed corporations, and W. H. Brophy, F. E. Coles, and W. F. Fisher, on or 
about the 15th day of May, A. D. 1913, in the said district and within the ju- 
risdiction of this court, did unlawfuUy, knowingly, willfuUy, and felonlously, 
and with intent to export the munitions of war hereinafter described from 
the United States of America to and into the United States of Mexico, make 
and cause to be made a certain shipmenfe of miniitlons of war, tOiVVit, tifty; 
thousand (50,000) cartridgss of the caliber commonly known and deslgnated 
as 7-M-M, that is to say, did make and cause to be made a shipment of said 
munitions of war from the city of Douglas, in the county of Cochlse, state and 
dlstriict of Arizona, and with the state of Sonora, in the United States of 
Mexico, as the ultlmate destination of said shipment, by then, at the clty of 
Douglas, in the county of Cochlse, state and district of Arizona, transport- 
Ing and causlng the said munitions of war to be transported, by ffleans of 
horses and wagons and by express and railroad transportation in and over 
the railroad Unes of the railroad commonly known aud deslgnated as the El 
Paso & Southwestern Railroad, from the store buildings of the said Douglas 
Hardware Company, In said city of Douglas, county of Cochlse, state aud dis- 
trict of Arizona, to the store buildings of the said Phelps-Dodge Mercantile 
Company, at the city of Bisbee, county o£ Cochlse, state and district of Ari- 
zona." 

The second count is identical with the first, except that it charges a 
shipment of 90,000 cartridges of the calibers commonly known and 
deslgnated as 7-M-M and 30-30 from the store building of the Phelps- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Dodge Mercantile Company at Bisbee, county of Cochise, state and 
district of Arizona, and with the state of Sonora, in the United States 
of Mexico, as the ultimate destination of said shipment, by transport- 
ing said munitions of war by means of horses and wagon, from the 
store building and warehouse of the Phelps-Dodge Mercantile Com- 
pany at Bisbee, to a point in the village of Bakersville, near the Bakers- 
ville Hôtel, in the said county of Cochise, state and district of Arizona. 
The indictment was designed to charge the défendants, and each 
of them, with a violation of the provisions of the Joint Resolution of 
March 14, 1912, No. 10, 17 Statutes at Large, p. 630, which is as fol- 
lows : 

"Eesolved by the Senate and Honse of Représentatives of the United States 
of Annerica in Congress asserahled: ïhat the .ioiut resolution to prohlblt the 
export of coal or other materlal used in war from any seaport of the United 
States, approved April twenty-seeond, eighteeu huudred and nlnety-elght, be, 
and hereby is, amended to read as follovvs: 

"That whenever the Président shall flnd tliat In any American country 
conditions of domestie violence exlst which are promoted by the use of arms 
or munitions of war procured from the United States, and shall make proc- 
lamation thereof , it shall be unlawful to export except under such limitations 
and exceptions as tlie Président shall prescribe any arms or munitions of war 
from any place In the United States to such country uutil otherwise ordered 
by the Président or by Congress. 

"Sec. 2. That any shipment of materlal hereby declared unlawful after such 
a proclamation shall be punishable by fine not exceediug ten thousand dollars, 
or Imprlsonnient not exceeding two years, or both." 

A demurrer has been interposed to each count of the indictment, 
upon the grounds that neither count of said indictment states facts 
sufficient to constitute a public offense on the part of the défendants, 
or any of them, under the laws of the United States of America. 

[1] It will be observed that the pleader has attempted to foUow 
the form of indictment approved by the Suprême Court of the United 
States in the case of the United States v. Chavez, reported in 228 U. 
S. 525 et seq., 33 Sup. Ct. 595, 57 L. Ed. 950; but in my opinion the 
indictment in this case does not measure up to the indictment in the 
Chavez Case ; and it is my opinion that the demurrer to the indictment 
in this case should be sustained, because, when the indictment is care- 
fuUy considered, it is made manifest that the défendants are charged 
with the mère intent to ship the munitions of war in question into the 
forbidden territory, and nothing more, and because the indictment is 
fatally defective in that it does not name a place of destination of the 
shipment of the said munitions of war within the forbidden territory. 

As I hâve stated in the case of United States v. Steinfeld & Com- 
pany (No. C 705) 209 Fed. 904, decided at this term, and in which case 
demurrer was sustained to the indictment, I do not consider the mère 
shipping of munitions of war from one point in the United States of 
America to another point in the United States of America an offense 
under the joint resolution of Congress above referred to, and I do not 
consider the mère intent to ship goods from a point within the United 
States of America into the United States of Mexico an offense, unless 
that intent is coupled with an actual shipment made from a definite 
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point in the United States of America to a definite point in the United 
States of Mexico. 

In the case of United States v. Chavez, above referred to, the offense 
charged was an actual shipment started from El Paso, Tex., to the city 
of Juarez, Mexico, and the défendant was carrying the munitions 
of war on his person and was arrested in the city of El Paso, after 
having started and while he was on his way to the city of Juarez. 
That case is not a parallel one to the case at bar, because in the case at 
bar the actual shipment charged was a shipment made from one point 
in the United States of America, and in the state of Arizona, to an- 
other point in the state of Arizona, and a careful study of the indict- 
ment reveals no actual shipment made from a point in Arizona to a 
point within the forbidden territory, and the mère intent to make a 
shipment of munitions of war cannot, in my judgment, be held to be 
an offense under the joint resolution of Congress in question, because 
that resolution nowhere makes it an offense, either directly or by neces- 
sary implication; and the Chavez Case, above referred to, as I con- 
strue it, does not so hold, because in the Chavez Case the intent which 
appears in the indictment was coupled with the actual shipment made 
from El Paso to the city of Juarez, while in the case at bar the intent 
stands alone and is coupled with no actual shipment save the shipment 
which was already made and previously ended. 

[2] Furthermore, this indictment is bad in law, because it fails to 
specify a definite point of destination within the forbidden territory to 
which the shipment of munitions of war is alleged to hâve been made, 
or to charge that the point of destination in the state of Sonora, United 
States of Mexico, was to the grand jury unknown. 

In the case of Almy v. State of California, 24 How. (65 U. S.) 174, 
16 L. Ed. 644, to which I hâve already referred in my opinion in the 
case of United States v. Steinfeld & Company, the Suprême Court o'f 
the United States bas made it very clear, if the opinion of any court 
on the point were necessary, that the course of business is that, when 
a shipment of goods is made from one country to another, a bill of lad- 
ing is made ont and the goods are shipped and consigned to some defi- 
nite consignée at some definite point of destination. 

It is not conceivable that the défendants in this case should hâve 
shipped the munitions of war in question into the forbidden territory 
without having shipped them to some definite consignée at some defi- 
nite destination, and, if this had been done, the point of destination 
could and should bave been alleged in the indictment, so as to give 
the défendants notice of the précise offense charged against them, and 
so that a conviction or acquittai under this indictment could be pleaded 
in bar to a subséquent indictment for the same offense charged in the 
same way. 

During the argument of this demurrer, the United States attorney 
avowed that, in drawing the indictment in this and other similar cases, 
he took the indictment in the case of United States v. Chavez, supra, as 
his model. Since the indictment in the Chavez Case charges a ship- 
ment of munitions of war made to the city of Juarez, Mexico, a defi- 
209 F.— 58 
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nite place of destination within the forbidden territory, and the indict- 
ment in the case at bar merely charges a shipment of munitions of war 
made, with the state of Sonera, a large country and not a place, as 
its ultimate destination, it appears that the pleader did not follow his 
model in this particular in tliis indictment, and it becomes pertinent 
to inquire vvhy he did not do so. Under thèse circumstances, it seems 
reasonable to assume that, if the pleader did not charge the place of 
ultimate destination in the state of Sonora, he did not do so because he 
could not, and he could not do it because he did not know what the 
destination was ; and if he did not know what it was, and still did not 
charge that the place of destination was to the grand jury unknown, 
he must hâve done so because no shipment had actually been put on its 
final transit towards and into the forbidden territory, and there was in 
fact no shipment made, and hence no place of ultimate destination 
within the state of Sonora. 

In this connection, it should be observed that the indictment charges 
that the ultimate destination was the state of Sonora, and that the 
word "ultimate" was interlined in the original indictment, thus show- 
ing that the pleader of necessity had it in mind that the shipment made 
from the city of Douglas to the city of Bisbee, or the shipment from 
the city of Bisbee to the village of Bakersville, was not in either case 
the final shipment, and that the munitions of war were to be after- 
wards reshipped, from Bisbee or Bakersville or some other point, 
across the border into the state of Sonora, and therefore that the 
respective shipments charged in the indictment were merely from 
one place in the United States of America to another place in the 
United States of America, and not in the state of Sonora, as the indict- 
ment apparently charges, and consequently that the indictment in fact 
charges no overt act of illégal shipment done in connection with the 
mère naked intent charged. 

It should also be observed that in holding that a definite destination 
for each shipment should hâve been named in the indictment, or else 
that the indictment should hâve charged that such destination was to 
the grand jury unknown, this court intends to go no further than 
the United States Suprême Court tacitly went in upholding the indict- 
ment in the Chavez Case on this point, and does not intend to hold or 
even to intimate that allégations charging the giving of a bill of 
lading and the naming of a consignée are necessary ingrédients of an 
indictment of the kind under considération hère; but what has been 
said and quoted above regarding a consignée and a bill of lading has 
been used merely for the purpose of showing the necessity of having 
a definite place of destination of a shipment of munitions of war or 
goods of any other kind in commercial transaction of every sort, 
where a shipment is alleged. 

The demurrer will be sustained to each count, and the indictment 
will be quashed and dismissed, and judgment accordingly will be en- 
tered. 
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PREST-0-LlTE 00. v. H. W. BOGEÎs\ Inc., et al. 

(Circuit Court, S. D. Callfornia, S. D, September 12, 1910.) 

No. 1,492. 

Trade-Marks and Trade-Names (§ 72*) — Unlawful Compétition — Injunc- 

TION. 

Complainant manufactured, soid, and exchauged "Prest-O-Lite" auto 
gas In tanks bearing complainant' s trade-mark, vvhlch tanks were sold to 
automobile ovvners, and when empty could be exchanged for full tanks at 
a nominal charge at coniplainant's exchange stations. Défendants pur- 
chased thèse tanks, when empty, from automobile owners, reiilled theni 
with other gas, and sold and furnished them to custoniers, after having 
pasted a paper label on them indicating that they had been refilled ; but 
such label did not entirely cover plaintifE's trade-mark, nor was it sufii- 
cient to successfully advise the purchaser that he was not obtaining 
Prest-O-Lite gas. Held that, though défendants were entitled to purchase 
such tanks and refill the same, their resale under such conditions con- 
stituted unfair compétition, whlch complainant was entitled to enjoin. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83 ; Dec. Dig. § 72.* 

Unfair compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit by the Prest-O-Lite Company against H. W. Bog- 
en, Incorporated, and others. Decree for complainant. 

Woodruff & McClure, of Los Angeles, Cal., for complainant. 
H. C. Millsap and R. T. Quinn, both of Los Angeles, Cal., for de- 
fendants. 

WELLBORN, District Judge. While I do not purpose to hère re- 
view the arguments or authorities submitted in the briefs of the re- 
spective parties, or, indeed, to do more than announce generally my 
conclusions, yet one matter of argument, since it is brief, may be prof- 
itably suggested. 

To limit the considération of this case to the right which the pur- 
chaser of one of complainant's tanks has to use and dispose of it ac- 
cording to his pleasure afifords but an incomplète, and therefore mis- 
leading, view of the controversy. This is exemplified in that part of 
défendants' brief filed June 27, 1910, where they quote from the case 
below cited as follows: 

"The faet remains, however, that when complainant eompany sells the tank 
filled with gas, without restrictions as to the use, such tank becomes the prop- 
erty of the purchaser, and he nmy use the tank as he sees fit, and hâve it re- 
filled with gas by any one." Prest-O-Lite Co. v. Avery Portable Light Co. (C. 
0.) 161 Fed. 648. 

Construed properly — that is, with référence to its context — this is 
doubtless a correct statement of the law. The question, however, 
it détermines, is very différent from that which arises where a per- 
son embarks in the business of buying up, or otherwise procuring and 
recharging, old tanks bearing a peculiar trade-mark, and then offering 
to resell them to the public, in compétition with the owner of the 

•For other cases see same topic & | numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



916 209 FEDERAL EEPORTEE 

trade-mark, who is also engaged in like business. The one case does 
not necessarily involve détriment to tlie owner of the trade-mark, 
while, in the latter, injury to him manifestly results from an unauthor- 
ized use of his property; for, of course, no one wiU assert that the 
sale of an article bearing a trade-mark opérâtes as an assignment or 
license of the latter. A careful reading of the case from which the 
above extract was taken shows that the distinction which I hâve en- 
deavored to présent was clearly in the mind of the judge by whom the 
opinion was written; indeed, the applicability of the doctrine the ex- 
tract announces is expressly denied in the context, which, together 
with the extract itself, is as follovvs: 

"The fact remalns, however, th<at when complalnant company sells the tank 
fliled with gas, without restrictio]i as to use, such tank becomes the property 
of the purciiaser, and he may use the tank as he sees fit, and hâve it refilled 
with gas by any one or with something else. This, however, is a différent 
proposition from tlie one presented in ttils case. Tlie défendant company ei- 
ther buys up thèse old tanks with tlie plate first described, or trades for theni, 
thus becoming the owner. This it has tlie right to do. It tlien flUs tliem in 
its way with its own acétylène gas, and, in some casew, pasting over a part of 
the copper plate on the tank a paper label, easily removed, either sells them 
outrlght, or gives them to users in exchange for others. This label is some- 
times above or below the plate, and sometinies is bottom side up when the 
tank stands on end. This label rends as follows : 'This tank has been refllled 
with acétylène gas by the Avery Portable Lighting Company, Milwaukee, Wis., 
Albany, >f. Y., Manufacturers of Autogas Tanlis.' The défendant is a coin- 
petiug company in this business, and has a tank of its own, which it can and 
does flU with its own gas, described and advertiscd as 'Autogas.' Avery, of 
the défendant company, was formerly with the complainant company, and is 
familiar with its business methods. 

"It is évident to me that the défendant pursues this method, and gets hold 
of thcse 'Prest-0-Lite' gas tanks, and passes them ont to its customers, for the 
purpose of taking trade from the complainant company. It in no way changes 
the appearance of the tank, except by pasting on the label, easilj' removed, 
and which only covers a part of the plate, and when it says, 'This tank lias 
Iieen refilled with acétylène gas by the Avery l'ortable Lighting Company,' 
etc., it implies and fairly représenta to the purciiaser, not only that he is 
getting acétylène gas ma de by the l*rest-0-Lite Company, but that he is ob- 
tainiûg a properly refilled 'Prest-O-Lite gas tank.' When the lower part of 
the plate is not covered by the label, surely the user or purchaser recognizes 
it as a 'Prest-O-Lite gas tank,' and will naturally assume that it holds 'Prest- 
O-Llte gas,' and this is especially trne as the défendant company has a différ- 
ent tank of its own niake, bearing a différent plate, and the purchascrs will 
naturally assume that, when they take a 'Prest-O-Lite tank,' they get Prest-O- 
Lite acétylène gas properly placed therein, and that, when they take an 
'Autogas tank,' they obtain Autogas properly placed therein. The natural re- 
suit is that would-be purchasers of the Prest-O-Lite gas get Autogas imper- 
fectly placed in the Prest-O-Lite tank. If the purchaser has doubts that he 
is getting a Prest-O-Lite tank properly fliled with Prest-O-Lite gas, he easily 
scrapes ofC the label, and, flnding the complainant's trade-mark, 'Prest-O-Lite,' 
he feels assured he has obtained what lie desired. I think, and am constrained 
to hold, that this is an iniproper use of thèse tanks bearing complainant's 
trade-marks, and that thèse acts constitute unfair compétition in trade, and 
should be restrained." Prest-O-Lite €o. v. Avery Lighting Go., supra. 

The labels which défendants in this case claim they placed on the 
tanks they recharged do not fulfîll the requirements of the order made 
in the case cited, nor can such labels, in the very nature of things, 
fully counteract, so far as concerns the public, the etïect of the trade- 
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mark, and to the extent they fail in this respect they are lacking in 
adéquate protection to complainant. 

Tlie foregoing views, it will be observed, do not take into account 
the restrictive conditions stenciled on many of complainant's tanks, and 
it is a fair inference from the testimony that such tanks constitute the 
bulk of those covered by this Htigation. Tliese conditions, however, 
obviously give additional strength to complainant's case, so far as it 
involves the stenciled tanks. 

I am of opinion that the record on this hearing shows unfair com- 
pétition, involving also infringement of complainant's trade-mark, and, 
accordingly, an injunction will be issued, as prayed for in the bill. 



rUEST-O-IJTE CO. V. DAVIS et al. 
(District Court, S. D. Oliio, W. D. October 1, 1913.) 

No. 6,C9T. 

Tbade-Makks and Tkade-Names (§ 72*) — L'nlawful Compétition — Use of 
Gas Contai>'^ers fob Competing Gas. 

Complainant manufactures and sells acétylène gas for automobile illu- 
mination put up in métal containers of peculiar construction and lias also 
provided an exchange System by wliich an automobile owner, having once 
purchased a tank, can exchange It when empty for a fllled tank at a nom- 
inal charge in alinost any town in the United States of over 2,000 in- 
habitants. Défendants sold "Searchlight" gas for similar use, put up in 
différent containers ; but, in order to enable purchasers of its gas to take 
advantage of complainant's exchange System, purchased a (piantity of 
complainant's empty Prest-O-Lite tanks, which défendants procured to be 
fllled with Searchlight gas and whicli they sold to consumers. HeJd that, 
while défendants had a perfect right to purchase empty l'rest-O-Lite con- 
tainers from the owners, complainant's exchange System was a property 
right which was Impaired by défendants fllling such tanks with Search- 
light gas and selling them, which constituted unlawful compétition, 
tliough défendants pasted a paper label thereon from which the purchaser 
might, by close attention, discover that the gas contained therein was not 
Prest-O-Lite. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83 ; Dec. Dig. § 72.*] 

In Equity. Suit for unlawful compétition in trade by the Prest-O- 
Lite Company against Arthur C. Davis and another, doing business 
as Coughlin & Davis. Decree for complainant. 

Dudley V. Sutphin and P. lyincoln Mitchell, both of Cincinnati, Ohio, 
and Clarence Winter and Keyes Winter, both of New York City, for 
complainant. 

Robert H. Parkinson and Wallace R. Lane, both of Chicago, 111., 
James G. Stewart, of Cincinnati, Ohio, and John S. Miller and Merritt 
Starr, both of Chicago, 111., for défendants. 

HOLDISTER, District Judge. The complainant makes acétylène 
gas for illuminating purposes for use on automobiles, and sells gas 
in tanks of peculiar construction. The gas is known by the name 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



918 200 FIODEKAL KErOKTKIl 

"Prest-0-Lite," and complainant lias causée! that name to be registered 
under the laws of the United States as its trade-mark. Under that 
name the complainant has established a large and valuable business in 
its tanks filled with its gas, and, at great expense in money and effort, 
has built up a business System and good will of great value. 

At the time of suit, the complainant, through contracts made for the 
purpose with dealers in automobile supplies, had dépôts (perhaps not 
agencies in the légal sensé) in every town in the United States of over 
2,000 inhabitants, at which the owner or user of one of its tanks 
originally filled with its gas could, at a nominal fixed price, exchange 
the same, when exhausted, for another of its tanks charged with its gas 
and ready for use. The purchaser of such a tank from the complain- 
ant, or from a dealer, or from the automobile maker as a part of the 
machine's equipment (many makers, among whom appear the names 
of a number of the manufacturers of the most important and best 
known automobiles, furnished Prest-0-Lite tanks charged with Prest- 
0-Lite gas as a part of the machine's equipment) had the assurance 
wherever he might be of an immédiate exchange of his exhausted tank 
for a tank charged and ready for use. 

The utility of a service of such gênerai availability to the user is 
obvious. If illustration is needed, it may be found in the testimony of 
the witness Carpenter, who thought Searchlight gas the better, but in- 
sisted upon always receiving a Prest-O-Lite tank because of its value 
for purposes of exchange. (He thought the Searchlight gas was better 
than Prest-O-Lite gas because he had been told by the défendants that 
it was better.) The cost of the exchange was small, while the price of 
the original tank filled with gas was large. It is in évidence and un- 
doubtedly true that the purchaser was willing to pay the initial price 
in order to participate in a System of such great usefulness to him. 
He knew it was to the interest of the maker and the dealer to keep him 
supplied with a full tank for the empty tank, and had the assurance 
when he bought that the exchange could be made at a small cost at al- 
most any time or place. 

It is not surprising that the complainant's sales gradually grew tO' 
enormous proportions after the establishment of this System, and that, 
from its practical use, there accrued to the complainant a valuable good 
will toward and in the gas made by it. Of course, its gas was identified 
by the tanks in which it was confined. The tanks were identified not 
only by their appearance, including particularly the valve apparatus at 
one end, but also by the trade-mark and trade-name etched upon them, 
as well as by other letters and numerals not requiring particular référ- 
ence. 

The makers of the acétylène gas known as "Searchlight" gas were 
in compétition with the complainant, the Searchlight gas being used 
for the. same purpose as Prest-O-Lite gas; but défendants' containing 
tanks difïered in appearance from Prest-O-Lite tanks, particularly 
because the location of the valve controlling the émission of the gas 
was not exposed to view, it being hidden in the concave bottom of the 
tank, and because the tank was marked to indicate its contents, Search- 
light gas. 
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We are not now concerned with the différence in quality between 
Prest-O-Lite gas and Searchlight gas, if there is any différence. But 
it is in évidence, and is probably true, that the owner of a Prest-O-Lite 
tank would, when the tank was exhausted of its Prest-O-Lite gas, want 
and ask for Prest-O-Lite gas when he offered his empty tank in ex- 
change for a full tank. No doubt, in many instances, such owner asks 
only for a full tank, but expects to get the Prest-O-Lite gas he has 
been using. Of course, if he were tendered a SearchHght tank he 
would know he was not getting what he expected if he would see what 
he was getting, or if, in the event it was light enough to see, he took no- 
tice of any other fact than that an exchange of tanks was being made. 
It is highly probable that in many, if not most, instances, the pertinent 
communication between the user and the dealer is confined to the for- 
mer's expressed désire for a full tank and the dealer's affirmative an- 
swer, either in words, or in acquiescence, silent, so far as words are 
concerned. It is easy to see how an exchange for one of thèse tanks 
for the other might be made without the user's présent knowledge. 

Howsoever far déception in this way might be practiced by an 
unscrupulous dealer upon the owner of a Prest-O-Lite tank which, 
exhausted of gas, he offered in exchange for a Prest-O-Lite tank 
charged with gas of that name he wanted and expected, is not directly 
involved in this controversy, but reflects upon the more subtle form 
of déception with which the défendants are charged. When to such 
user, whether requesting a full tank or a tank of Prest-O-Lite gas, is 
given by the dealer in exchange a Prest-O-Lite tank filled with Search- 
light gas, the opportunities for déception are even much greater than 
under the circumstances ref erred to above. It is with déception of this 
very kind, as affecting its trade-mark and its trade-name and its good- 
will and business System, that complainant charges the défendants in 
this case. 

It is obvions that the purchaser of one of the empty tanks made 
by complainant becomes its owner with ail the rights of absolute 
ownership, and equally obvions without paradox that, while he may 
use it for his own purposes or sell it or give it away, he cannot sell 
it charged with other gas to persons believing it to contain complain- 
ant's gas. The substance of the main charge against the défendants is 
that they sold and sell Prest-O-Lite tanks charged with Searchlight gas. 
They do not deny this, but say that complainant's contracts with the 
dealers come under the ban of the Sherman Anti-Trust Act, and that, 
in' any event, having become the owners of empty Prest-O-Lite tanks, 
they could with propriety exchange them charged with Searchlight gas, 
for the user knev/ at the time he was getting Searchlight gas and not 
Prest-O-Lite. 

The Sherman Law is not applicable to this case. Even if it were as- 
sumed that the contracts referred to were in any respect obnoxious 
to that act and that such décisions as Dr. Miles Médical Co. Case (Dr. 
Miles Med. Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 
55 L. Ed. 502) would require a holding to that effect, it may be said 
that the contracts are not themselves involved in this case. They serve 
no other purpose hère thàn as a description of the method through 
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which the complainant's S3'stem of doing business was established. The 
case cornes, therefore, within the ruHng of the Circuit Court of Appeals 
for this circuit in Coca Cola Co. v. Gay-Ola Co., 200 Fed. 720, 726, 
119C. C. A. 164. 

Giving due weight to the testimony of défendants' witness Gki- 
chowsky of want of intention at any time to deceive, it is abundantly 
proved that acts of déception were practiced by défendants wliich are 
évidence not only of a particular instance, but tend to show a course of 
conduct in défendants' deahngs. The facts disclosed by the witnesses 
Camm, Ross, and Coughhn, relative to complainant's tanks Nos. 241920 
and 45716, are of too circumstantial a character in connection with 
other évidence in the case, actually disclosed, or with some certainty 
to be inferred, to be dealt with as were the facts in the Gorham 
Silverware Case (Gorham Mfg. Co. v. Emery, etc., Co., 104 Fed. 243, 
43 C. C. A. 511). Thèse tanks were obtained by Camm as Prest-0-Lite 
tanks filled with Prest-O-Lite gas. They were in fact charged with 
Searchlight gas, and there was nothing about them or the statement 
of the défendants' clerk to even suggest the contrary. They were dealt 
with by défendants' clerk as and for genuine Prest-O-Lite tanks; 
that is to say, Prest-O-Lite tanks charged with Prest-O-Lite gas. Com- 
plainant's trade-mark and trade-name was on them. Thèse tanks were 
part of a shipment to défendants by the Searchlight Gas Company of 
Prest-O-Lite tanks charged by the Searchlight Company with Search- 
light gas. The tanks so charged were hidden by défendants, lest the 
Prest-O-Lite représentative in Cincinnati should see them. Thèse tanks 
were presumably charged with Prest-O-Lite gas, and there was nothing 
about them to indicate the contrary. 

After suit was brought, but continuing to sell Prest-O-Lite tanks 
charged with Searchlight gas, the défendants, apparently because they 
saw or suspected the manifest impropriety of using old Prest-O-Lite 
tanks ("bottles"), took olï of the Prest-O-Lite tanks the name plate 
of complainant, formerly used to designate the tanks and their contents, 
and adopted the label Exhibit L, to which further référence will be 
made. 

It is established by the évidence beyond a doubt that, after the con- 
tract relations between the complainant and défendants had come to an 
end and dealings between them had stopped, the défendants had ad- 
vertised largely and professed to deal in both Prest-O-Lite and Search- 
light Systems, though they sold as genuine Prest-O-Lite tanks charged 
with Searchlight gas. That some of défendants' customers ordering 
Prest-O-Lite believed that they were getting the genuine Prest-O-Lite 
gas in the Prest-O-Lite tanks sent them by the défendants is not open 
to doubt. 

Défendants, when dealing in genuine Prest-O-Lite tanks charged 
with Prest-O-Lite gas, had a large trade in Cincinnati ; there then be- 
ing some 1,800 users of Prest-O-Lite tanks in that city. Défendants 
stopped dealing with complainant and tried to introduce Searchlight 
tanks charged with Searchlight gas. Their trade wanted Prest-O-Lite 
tanks and gas. Their customers would not, knowingly, take Search- 
light tanks because Prest-O-Lite dealers througliout the country would 
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not take them in exchange. Sometimes a customer, such as the wit- 
ness Carpenter, wanted Searchlight gas, but he would hâve no other 
than a Prest-O-Lite tank, because he could get that filed in places 
where SearchHght gas could not be procured. He prefers the Prest- 
0-Lite tank because of its "exchangeability" wherever he might be 
using bis automobile. The défendants are using the name and réputa- 
tion of complainant's product and complainant's business System to 
further their own competing goods. Every time they sell a charge of 
Searchlight gas in a Prest-O-Ivite tank, they either deceive the user 
desiring Prest-0-Lite gas (what he had before) or the purchaser know- 
ingly takes Prest-0-Lite tanks charged with Searchlight gas. In one 
case they palm ofif their own goods as complainant's and trade on 
complainant's good will ; in the other, they sell their own goods (gas) 
only because the purchaser knows he can, by having a Prest-0-Lite 
tank, participate in the System of business established by the complain- 
ant. In either case the complainant loses and the défendants gain by 
défendants' use of something which belongs to the complainant. 

The défendants' right to purchase old Prest-0-Lite tanks cannot be 
doubted, but they bave not shown that it is cheaper to buy them than 
the genuine Searchlight tanks. Why do they continue to use old Prest- 
O-Lite tanks, either purchased or received in exchange? If Search- 
light gas is as good as or better than Prest-O-Lite gas, why not sell 
Searchlight gas and Searchlight tanks? 

But défendants, having the right to own and use as they please 
Prest-O-Lite tanks so long as they do complainant no injury of which 
the law takes cognizance, say no injury to the complainant can resuit 
from recharging Prest-O-Lite tanks with Searchlight gas, because 
(after this suit had been instituted) they put paper labels on the tanks 
marked with complainant's trade-mark and trade-name of such char- 
acter that no one can be deceived as to the contents of the tank. Com- 
plainant's Exhibit L; Défendants' Exhibit 2A. 

I am not prepared to say (there would be an impropriety in saying 
in advance of the question) whether or not such a label, indelibly 
marked upon a Prest-O-Lite tank, complainant's own marks having 
been oblitéra ted, would meet any légal objection which complainant 
might attempt to raise against it. But in my judgment, for several 
reasons, this label does not afford adéquate protection to the complain- 
ant's rights under its trade-mark and trade-name and to the business 
and good-will built up and belonging to it under and through the name 
"Prest-O-Lite." 

1. It is probably true that many ov^'ners of automobiles, while know- 
ing their own tank,as a "Prest-O-Lite" tank, which, to them, means it 
contains acétylène gas called "Prest-O-Lite," would not recognize in 
the legend printed in large type on the label, "The Searchlight System" 
and the smaller, though large, type "Of Acétylène Storage," any dif- 
férence between their own "Prest-O-Lite" (which is without doubt 
a searchlight) and a similar light distinctly named "Searchlight." The 
statement in bold but smaller letters, "This Re-filled Tank Contains 
Acétylène Gas made by the Searchlight Gas Company," would not, 
unless the owner knew that Prest-O-Lite gas was made by the Prest- 
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O-Lite Company, be more enlightening than the statement of the Sys- 
tem. 

The label is se devised that the négation of the contents being Prest- 
O-Lite gas is so placée! and in such comparatively small type that one 
cannot but discover purpose in choice of description and sélection and 
arrangement of type. 

2. The lighting apparatus is but one of many important features of 
an automobile. Doubtless the manipulator of the machine is more con- 
cerned with the machinery and especially with the intricate handles, 
levers, and buttons which control its action. When the exchange of 
tanks is being made it is seldom done by him. The tank does not come 
into bis hands, and he is usually, particularly if after a trip of some 
length, looking to the more important parts of the machine. In any 
event, if he remains in the machine while the ex change is being made,. 
the tank from its location is some little distance away f rom him, and 
when placed in its réceptacle is, for the most part, concealed from view.. 
He would scarcely notice the label while the tank was being carried to 
the machine. It is not like a label on a box or a package or a bottle. 
Thèse are usually handled by the purchaser within easy vision and with 
more or less concentration. Even so, he is frequently misled by an in- 
geniously contrived label. 

It would seem (although a décision on the cjuestion hère is not nec- 
essary and is not made) that the case afifords an opportunity for the ap- 
plication of the principle upon which some of the décisions rest; that 
when an article has become knovvn to the trade by its shape, size, color,, 
and gênerai appearance, and is identified by thèse or some of them, it 
cannot be used for purposes of compétition. The product sold by com- 
plainant th. ^ugh the dealers at the time of exchange of tanks- is gas. 
It cannot be identified by any other means than by the réceptacle 
vi'hich contains it. When an exchange is made, the appearance of the 
tank indicates the origin of the gas. Even if défendants' label covers 
the trade-mark, it does not négative the clear impression the tank 
makes of being the counterpart of the package surrendered on ex- 
change, and that it is filled with the same gas as the package surren- 
dered. That the package received on exchange contains a différent gas 
from that which it purports to contain would only appear upon an ex- 
amination of the printed label, to which, from the appearance of the 
package, there would be no occasion to give particular or even any 
scrutiny. But since it is the practice of complainant also to put labels 
on its tanks, there would be by so much the less occasion for inquiry 
by the user. 

3. The purchaser from the complainant gets more than the tank it- 
self. He buys a right and opportunity to participate in the business 
System complainant has, at great expense, established and maintained. 
The especial value the tank has is its exchangeability, when empty, for 
a full tank essentially the same as the other. The popularity of Prest- 
0-Lite is without doubt due to thîs fact. By furnishing dealers in ail 
parts of the country with charged tanks for exchange for its empty 
tanks, and advertising in many ways, an enormous demand has been 
created by complainant for its tanks and gas. This System of exchange 
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îs necessarily highiy profitable to the complainant and, in a smaller 
measure, to the dealer, and performs a service to the user of the great- 
€st importance. This service and the gênerai knowledge that it ma}- 
be had is the very life of complainant's business. To the tank, the title 
of which has passed from the complainant, is attached a quality — the 
quality of exchangeability practically anywhere in the United States. 
This quality the complainant has created and it belongs to the com- 
plainant and is a valuable asset in its business. 

The makers of Searchlight tanks and gas use, in compétition with 
the complainant, a similar System ; but, for the purposes of this case, 
a finding is justified by the évidence that the service afïorded by the 
Searchlight System is not as extended as complainant's and its gas is 
not, through its own System, to be had in as many places as complain- 
ant's. Hence it is, and the witness Carpenter's testimony but confirms 
the natural déduction, that, vvhile a user might be content with Search- 
light gas, he would only be satisfied with a container known and recog- 
nized as a Prest-0-Lite tank exchangeable for another Prest-O-Lite 
almost anywhere. 

And so the défendants, in order to sell Searchlight gas, the profit of 
which goes to them and the Searchlight Company which charges de- 
fendants' tanks with its gas, exchange with the user Prest-O-Lite tanks 
charged with Searchlight gas for empty Prest-O-Lite tanks and there- 
by reap a very considérable part of the value of the quality of ex- 
changeability inhérent in every tank the complainant sells. There is 
surely something unfair in this, if not morally wrong. 

Fair compétition between the two Systems is excellent, but the acts 
complained of do not involve compétition between the two Systems. 
They involve a use by the défendants in the furtherance of their com- 
pétitive business, and the appropriation, of something of value which 
actually belongs to their competitor. Instead of using their own Sys- 
tem in compétition with complainant's System, they actually make com- 
plainant's System the very médium through which their gas was in- 
troduced to complainant's customers. 

Clearly, it was not contemplated by the complainant and a purchaser 
in its business System that that System should itself be used to further 
the business of complainant's competitor; and it is equally clear that, 
if such use is permitted, the resuit would be a total destruction of 
the complainant's business System, for anybody anywhere could, by the 
use of Prest-O-Lite tanks, introduce Searchlight gas or any other sim- 
ilar illuminant, and eventually break down the complainant's business. 
This, not through the introduction of or the intent to introduce, a 
competing business System, but by using complainant's System for its 
own destruction. The resuit of this would be not only disastrous to 
the business System built up by complainant, but necessarily destructive 
of any other similar System. 

The facts in this case differ widely from the facts appearing in such 
cases as the Chicago Board of Trade Case (Board of Trade v. Christie, 
etc., Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031), or the Stock 
Ticker Case (National News Co. v. Western Union Tel. Co., 119 Fed. 
294, 56 C. C. A. 198, 60 L. R. A 805), or the Trading Stamp Cases 
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(Sperry v. Mechanics,' etc., Co. [C. C] 128 Fed. 800: M. [C. C] 
135 Fed. 833; Sperrv v. Temple [C. C] 137 Fed. 992; Sperry v. 
Weber [C. C] 161 Fed. 219), or the l'hoiiograph Disc Case (Fono- 
tipia Limited et al. v. Bradley [C. C] 171 Fed. 951) ; but, nevertheless, 
there is in them a principle whicli seems applicable to this. 

The great value of complainant's business lies in the interchange- 
ability of its tanks. This quality the complainant has created. It is 
bis, and no one has the right to appropriate it for his own gain to the 
détriment and even destruction of complainant's business. That qual- 
ity is incorporeal and intangible, but is property nevertheless. The 
complainant manifestly having no adéquate remedy at law is entitled 
to hâve his property protected by a court of equity. This, of course, 
is aside from any question involved in the ownership of a registered 
trade-mark; or any question of deceit. Défendants' wrong does net 
lie in the mère use of old Prest-0-Lite tanks, but in using them to de- 
stroy the complainant's business System for the purpose of, or with 
the resuit of, injuring the complainant's business. 

4. Tanks containing illuminating gas are, under the circumstances 
of tlieir use, constantly exposed to the weather, and are frequently 
cleaned by the use of water. It is obvions, and there is évidence tend- 
ing to show, that paper labels on a métal tank are easily détachable 
when wet, and, of course lack permanency. In addition to what has 
already been said on the subject of the label on which défendants rely, 
it seems to me that the complainant's trade-mark, in which, as such, 
it has a property right, is not sufficiently obliterated by pasting over 
it a paper label. 

The complainant is entitled to an injunction. 

This conclusion is in agreement with the décision of Judge Ander- 
son in the case of Prest-O-Lite Co. v. Searchlight Gas Co. (no written 
opinion) in the District Court of the United vStates for the District of 
Indiana, as the same appears in the decree and order entered by him 
in that case ; and is in accordance with the views of Judge Welborn 
in the Southern Division of the Southern District of California in the; 
case of Prest-O-Lite Co. v. H. W. Bogen, 209 Fed. 915, as they ap- 
pear in the opinion filed by him in that case. 

Complainant may take a decree in accordance with the views ex- 
pressed in this opinion. 



In re TxiYLOB IIOUSE ASS'N. 

(District Coxut, N. D. Kew Yorli. Decomber 29, 1913.) 

Bankbuptcy (g 70*) — CoKPOEATioNa — AcTs OF Bankuui'toy — Commission' — 
Officers — GooD Faiiii — EsTorj'Ei.. 

l'otltloner, as président and seeretary of a sumnier liotel corporation 
the property of wliich consisted largely of real estato, liolding a note 
agaiiist tlie conipany, trausferred it witliout considération to M. for the 
express purpose of liaviug liim recover judginent against the corporation. 
Service was inade on petitioner alone as representiug the corporation. 
The purpose of obtalning the judgnient was to issue exécution, malve a 
levy ou tlie property, and advcrtise it for sale, wlthout Intent to make a 
sale but to forni a basls or record condition for a pétition lu bankruptcy. 

♦For other cases see same topic & § nxjmbisb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wltliln flre Says after the lovy, petitioner flled an Involunfnry pétition 
agaiust the corporation allegiiig failure to set aside sucii levy as'an act 
of banl-;ruptcy, aud that the corporation was insolvent; the pnrposc in 
60 dolng being to prevent another, who held a large judgraent against tlie 
corporation, from securing a fixed lien which could not be set aside by 
bankruptey proeeedings after the expiration of four months, and which 
woiild créa te a préférence. Beld, that such facts were suflicient to estop 
petitioner to institute the proeeedings. 

[Ed. Note. — For other cases, see Banljruptey, Cent. Dig. §§ 50, 56, 07, 
90, 100; Dec. Dig. § 76.*] 

In Bankruptey. In the matter of the Taylor House Association, 
alleged bankrupt. On motion to confirm the report of the référée ad- 
judicating the association a bankrupt. Denied and remanded. 

Frederick H. Patterson, of New York City (George Link, Jr., of 
New York City, of counsel), for petitioner. 

H. D. Bailey, of Troy, N. Y., for bankrupt. 

RAY, District Judge. This proceeding was înstituted on the 4th 
day of December, 1912, by the filing of a pétition in involuntary bank- 
ruptey, and which pétition was executed and filed by Henry V. A. 
Parsell, who was the secretary of the Taylor House Association, a cor- 
poration organized and doing business under the laws of the state of 
New York, and which corporation owned property and for the great- 
er portion of the six months next preeeding the date of filing the pé- 
tition had had its principal place of business at Schroon Lake, in the 
county of VVarren, and state of New York. Mr. Parsell had a claim 
against the corporation of $1,250 in the form of a promissory note 
executed by the corporation. The pétition alleged also that the Tay- 
lor House Association was insolvent and that it had committed an 
act of bankruptey. It also alleged that the creditors of the Taylor 
House Association are less than twelve in number. The pétition 
charges the act of bankruptey as f oUows : 

"And your petitioner further représenta : ïhat sald Taylor House Associa- 
tion is Insolvent, and that within four months next preeeding the date of tbi» 
pétition the said Taylor House Association committed an act of bankruptey, 
in that It dld heretofore, to wit, on the Gth day of November, 1912, while the 
said Taylor House Association was insolvent, suffer and permit one of its 
creditors, one John G. Mahony, to obtain a Judgment against it for the sum 
of $407.28, and allowed the sald John G. Mahony to issue exécution thereon, 
to the sheriff of Warren county In state of New York. That the said sherlff 
of the county of Warren, state of New York, on the 27th day of November, 
1912, duly levied upon the Personal property of the said Taylor House Aa- 
soclation and has duly advertised the said Personal property for sale, and 
that said sale of the Personal property of the Taylor House Association Is to 
take place on the 5th day of December, 1912. That should the said sale be 
consummated the said John G. Mahony will receive a préférence in violation 
of the rlghts of your petitioner." 

To this pétition the corporation filed an answer executed by its 
président, and this answer dénies the act of bankruptey charged, dé- 
nies that it was insolvent on the 6th day of November, 1912, when 
it is alleged that the act of bankruptey was committed and in détail 
dénies the levy, the advertisement of the property alleged to hâve been 

*For other cases see same toylc & § numbeb in Dec. & Âm. Digs. 1907 to date, & Reii'r Indexe* 
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levied upon, and dénies that any sale of property was ever to take 
place, and dénies that John G. Mahony has received or will receive 
any préférence whatever, and dénies any levy by any sheriff or officer. 
The answer also contains other allégations unnecessary to recite. A 
jury trial was not demanded, and the matter was referred under the 
rules to James A. Leary, Esq., référée, and a trial of the issues was 
had before him. The référée on very conflicting évidence has found 
that the Tayior House Association was insolvent as alleged. It is con- 
tended and urged that this fînding is clearly against the weight of 
évidence, but this court is not disposed to reverse the finding, although 
the question is very close. The finding of insolvency depended entire- 
ly on the value of the real estate owned by the corporation, which con- 
sists of a summer hôtel and other buildings and several acres of land 
situate on the westerly banks of Schroon Lake, in Warren county. 
The buildings themselves cost much more than the référée finds the 
value of the property to be. Thèse buildings are not old or dilapi- 
dated, and if there was a m'arket for such property it is quite probable 
that it would bring more than the indebtedness of the corporation. 
On the trial before the référée acting as spécial master and under 
the allégations of the answer, the corporation sought to prove by 
appropriate questions and by an offer to make the purpose of the ques- 
tions plain and unmistakâble : First, that at ail the times mentioned 
the petitioner Henry V. A. Parsell was the secretary of the corpora- 
tion, and he was allowed to show and did show that up to October 28, 
1912, the promissory notes upon which the judgment of John G. Ma- 
hony alleged in the pétition was obtained and rendered were held and 
owned by Mr. Parsell. The corporation then offered to show and en- 
deavored to show by Mr. Parsell that on the 28th of October, 1912, the 
said notes were transferred by Parsell to Mahony, and that Mahony 
brought suit thereon in the Municipal Court of the City of New York, 
October 31, 1912, three days later, and that the process in the suit in 
which such judgment was obtained was served upon said Parsell as 
the secretary of the corporation, and that judgment was allowed to go 
by default, and that thereupon a transcript of the judgment was filed 
in Warren county and exécution issued. The Tayior House Associa- 
tion, the alleged bankrupt, also in substance offered and sought to show 
that the alleged act of bankruptcy set up in the pétition of Mr. Parsell 
and there alleged and complained of was procured by the act of the 
petitioner himself and with the intent and purpose on the part of the 
petitioner Parsell to create an act of bankruptcy, and without any in- 
tent to actually sell any of the property under the exécution, but solely 
for the purpose of creating a condition of which he (Parsell) could 
complain as an act of bankruptcy, and thereupon file a pétition in 
bankruptcy. The corporation by appropriate questions sought to 
shovi' that the notes were transferred to Mahony for the purpose of 
having suit brought on them, and that Mahony paid nothing for the 
notes, and that Parsell employed the attorney to bring the action 
which was brought by Mahony on said notes, and that one of the at- 
torneys in the suit in which the judgment was obtained on the notes 
is attorney for Mr. Parsell in the bankruptcy proceedings, and that the 
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exécution on the Judgment rendered in favor of Mahony was issued 
by direction of Parsell for the purpose of creating an act of bank- 
ruptcy and with no intention of selling the property levied on under 
such exécution. The Taylor House Association also offered a certi- 
fied copy of the judgment roll in Mahony's action against the Taylor 
House Association. Ail of this proof of thèse alleged facts was ob- 
jected to, and the objection was sustained. 

The référée held that it was a question of conditions as they ex- 
isted, regardless of the methods of the moving parties. 

The Taylor House Association also offered to show that, when 
thèse notes were transferred to Mahony and the judgment was ob- 
tained, Parsell was président of the corporation as well as secretary. 
Proof of this fact was objected to, and the objection was sustained. 

The record squarely présents this question : Can the président and 
secretary of a corporation holding a note against such corporation 
transfer the same without considération to a third person for the ex- 
press purpose of having that third person put the same into a judg- 
ment against the corporation, service of process being made on such 
officer who owned and transferred the note and no one else, and the 
purpose of obtaining such judgment being to issue exécution thereon 
and make a levy on the property of the corporation and advertise same 
for sale, there being no intent to make a sale but to make a basis or 
record condition for a pétition in involuntary bankruptcy? And can 
such officer of a corporation who so transferred such note for such 
purpose and with such intent and obtained such levy to be made, 
giving directions for the entire proceeding and employing the coun- 
sel conducting them, then file and maintain a pétition in mvoluntary 
bankruptcy against the corporation of which he was président and 
secretary on the ground that it (the corporation) has committed an act 
of bankruptcy? 

By section 3 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 546 [U. S. Comp. St. 1901, p. 3422]), it is provided that: 

"Acts of bankruptcy by a person shall couisist of his having, * * • or 
(3) suffered or permltted, while insolvent, any creditor to obtain a préférence 
through légal proceedings, and not having at least five days before a sale or 
final disposition of any property affected by such préférence vacated or dls- 
charged such préférence." 

In the case now under considération, it appears that certain property 
of the corporation was advertised for sale under the exécution issued 
on the Mahony judgment, and that it was advertised to be sold on 
the 5th day of December, 1912. The pétition was filed by Parsell on 
the 4th. We hâve a case where the président and secretary of a cor- 
poration, knowing of its insolvency, transfers a note held by himself 
against the corporation to a third person without considération for 
the sole purpose of having the note put in a judgment, exécution is- 
sued on such judgment, and a levy made; such levy remaining unre- 
leased until within the five days preceding the time fixed for sale for 
the sole purpose of enabling such président and secretary to then file 
a pétition in involuntary bankruptcy against the corporation and having 
it adjudicated a bankrupt. Can this be donc? Ought the bankruptcy 
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court to tolerate such a proceeding, conceding the insolvency of the 
corporation at the time of the transactions referred to? The ques- 
tion is not free from doubt. In this case it appears that another per- 
son had obtained a large judgment against the corporation, and that, 
if four months ran before proceedings in bankruptcy were commenced, 
it would ripen into a fixed lien which could not be disturbed in the ab- 
sence of fraud. In this case it also appeared that Parsell had other 
claims against the corporation. It would seem that the purpose of 
Parsell was to take such proceedings as would enable him to throw the 
corporation into bankruptcy, and thereby secure an equality of distri- 
bution of the assets among ail the creditors and prevent the large 
judgment referred to from becoming a lien entitled to payment in 
full. But if he, being an officer of the corporation and one of its 
creditors, connived with Mahony to take from him (Parsell) a note 
against the corporation paying no considération therefor and bring 
suit thereon, Parsell employing counsel and conducting the proceedings, 
Mahony then to issue exécution, or rather allow it to be donc and 
cause such exécution to be levied on the property of the corporation, 
ail to the end that Parsell might then file a pétition in bankruptcy 
against the corporation of which he was an officer, and it was under- 
stood that the property levied on should not be sold, is it an answer 
to such acts to say and prove that Parsell and other creditors had 
other valid claims, and that a prior judgment had been obtained which 
was about to ripen into a valid lien which could not be disturbed in 
bankruptcy proceedings, by reason of the four months' clause, if that 
time was allowed to run, and that the true spirit and intent of the 
bankruptcy law to bring about an equality among ail creditors would 
be best served by procuring some act of bankruptcy, no matter how, 
and so defeat such lien and bring about an equal distribution of as- 
sets amongst ail creditors ? This would bring the bankruptcy law into 
play and defeat a préférence, it is contended, and was not an attempt 
to defeat or improperly use it. 

In Collier on Bankruptcy (9th Ed.) 774, it is said : 

"If it appears that the act of bankruptcy was secured by the connivance of 
a crcditor, he should not be permitted to institute the proceedings." (Bank- 
ruptcy proceedings.) 

In Matter of Harks Brothers (D. C.) 142 Fed. 279, 15 Am. Bankr. 
Rep. 457, a judgment creditor of the alleged bankrupt, who did not 
join in the pétition, issued an exécution on bis judgment against the 
property of such alleged bankrupt at the solicitation of the attorney 
for the petitioning creditors, who made arrangements with the sher- 
iiï for making the levy under such exécution, and it was held that "the 
petitioning creditors, having brought about and assisted in conducting 
the levy," could not complain thereof and were estopped from setting 
it up as an act of bankruptcy. 

In Moulton v. Coburn, 131 Fed. 201, 66 C. C. A. 90, 12 Am. Bankr. 
Rep. 553, it was held that: 

"Except in spécial clrcumstauces, a creditor assentin.2 in wrltlng to the 
tenus of a eounuon-law assignuient for the benefit of creditors is not entitled 
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to joln in an involuntary pétition alleging as the sole act of bankruptcj' tlie 
making of such assignment." 

In Lowenstein et al. v. Henry McShane Mfg. Co. (D. G.) 130 Fed. 

1007, 12 Am. Bankr. Rep. 601, it was held that: 

"Creditors who participate in proceedings wlierein a receiyer is appointed for 
an insolvent corporation may not pétition for tlie adjudication of tlie corpora- 
tion upon an allégation that the appointment of the receiver was an act of 
bankruptcy." 

But in Matter of Hirose, 12 Am. Bankr. Rep. 155, it was held that: 

"Creditors assenting to an assignment for the benefit of creditors and acting 
under it to the extent of filing clainis are not thereby estopped from petitiou- 
ing for a decree of bankruptcy against the assignor." 

In Clark v. Henné & Myer et al, 127 Fed. 288, 62 C. C. A. 172, 11 
Am. Bankr. Rep. 583, it was held : 

"Where, upon the proposai made at a meeting of ail the creditors but one, 
of an Insolvent debtor, he exécutes a transfer in the form of a deed of trust 
or chattel mortgage in the usual form, with power of sale and condition of 
defeasance of his stock of goods, wares, and nierchandise, and ail évidences of 
indebtedness to a trustée, to apply the proceeds of sale as therein stated, the 
creditors are estopped from setting up such conveyances as a ground to sup- 
port an adjudication of bankruptcy against the debtor." 

On gênerai principles of equity it would seem that a creditor who 
is also an officer of a corporation ought not to be permitted to péti- 
tion his debtor (such corporation) into bankruptcy on the ground that 
such corporation has committed an act of bankruptcy, which act he 
himself brought about and caused to be committed. 

In Stroheim v. L. F. Perry & Whitney Co. (C. C. A. Ist Circuit) 
175 Fed. 52, 99 C. C. A. 68, Stroheim & Romainn, a copartnership, 
with one Skelly and one Beaumont, signed and filed a pétition in 
involuntary bankruptcy September 23, 1908, against Lewis F. Perry 
& Whitney Company, alleged bankrupt. On September 10, 1908, the 
sister of Stroheim held several notes of said alleged bankrupt, and on 
that day she transferred one of such notes to said Skelly without 
any substantial considération for the sole purpose of enabling her said 
brother's copartnership to secure a suiificient number of creditors to 
proceed with the bankruptcy proceeding. The sister transferred an- 
other of her notes to Beaumont for the same purpose. Other of the 
petitioning creditors had assented to an assignment for the benefit of 
creditors made by said alleged bankrupt prior to the filing of such 
pétition in bankruptcy. It was held that none of thèse persons were 
proper petitioning creditors. As to Skelly and Beaumont the court 
said: 

"Evidently they were not creditors wlien they joined the pétition, because 
evldently the whole transaction was purely colorable, and the notes still be- 
longed to Strohelm's sister. Therefore they could not lawfully make the re- 
quired oath of the voluntary pétition." 

As to those who had assented to the assignment, the court held they 
were estopped to pétition the assignor into bankruptcy. If those 
transfers of thèse notes were merely colorable, why was not the trans- 
fer by Parsell to Mahony colorable merely in the eye of the bankruptcy 
209 B\— 50 
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law, and was not Parsell procuring an act of bankruptcy against a cor- 
poration of which he was an officer, and was it not his duty to protect 
it from judgments obtained for the mère purpose of forcing it into 
bankruptcy? Did not Parsell procure this act of bankruptcy to be 
cotnmitted, and, if so, could he then complain of it and, as sole peti- 
tioner, make it a ground for adjudicating the Taylor House Asso- 
ciation a bankrupt, even if by so doing he would benefit ail creditors, 
himself with the others, except the one having a prior judgment? 

In Re Weiss et al. (D. C.) 142 Fed. 279, it appeared that the claim 
of Weiss & Segal, one of the three petitioning creditors, was repre- 
sented by Mr. Benjamin Alexander, who prepared the pétition in 
bankruptcy and procured its présentation in court. Prior to the prés- 
entation of such pétition, Mr. Alexander had an interview with Mr. 
Geiger, the owner of the judgment upon which the exécution was is- 
sued and levy made and notice of sale of property based, and he (Alex- 
ander) requested Geiger to issue the exécution with the understanding 
that, if Geiger did not receive his money from the alleged bankrupts 
after the exécution was issued, he (Alexander), on the part of his client 
and two others who would join, would présent and file a pétition in 
bankruptcy and allège the levy of the exécution on Geiger's judgment 
as the ground of bankruptcy. Thereupon the exécution was issued 
and a levy made, and thereupon a pétition in bankruptcy executed by 
Weiss & Segal and two others was filed setting forth this exécution 
and levy as the act of bankruptcy. This question was submitted to the 
jury; the commission of an act of bankruptcy, etc., being denied: 

"If you believe the testlmony of Mr. Geiger, which is entirely uncontra- 
dicted, that he issued exécution upon his judgment at the solicitation of the 
attorney for the petitioners who made arrangements with the sheriff for mak- 
ing the levy upon such exécution, then I instruct you that the petitioning 
creditors, having brought about and assisted in conducting the exécution and 
levy, cannot make complaint of such exécution and levy and are estopped from 
setting it up as an act of bankruptcy, and your verdict must be for the re- 
spondent as to the alleged act of bankruptcy." 

And the jury having found for the alleged bankrupts on motion to 
set aside the verdict, the court, Holland, D. J., held : 

"Both thèse motions are overruled, as we are of the opinion that the jury 
was right in their findlng, for the reason that it has been well settled that it 
is a just ground for refusing to allow a petltioner to complain of an act of 
bankruptcy which has been induced or brought about by himself. 'To hold 
otlierwise would enable the unscrupulous to entrap a person into bankruptcy.' 
Simonson v. Slnshelmer, 95 Fed. 948, 37 C. C. A. 337. A party cannot thus 
take advantage of its own wrong. In re Williams, Fed. Cas. No. 17,706; 
Clark V. Henné, 11 Am. Bankr. Rep. 583, 127 Fed. 288, 62 C. C. A. 172. 

"In thèse cases the act of bankruptcy in which the petitioning creditors par- 
tlcipated was an assignment by the alleged bankrupt for the benefit of cred- 
itors ; but we see no différence In principle between inducing or participating 
in an assignment and procuring a judgment creditor to issue exécution for 
the sole and express purpose of enabling the procurer to file a pétition in 
bankruptcy. A debtor might thus be entrapped into bankruptcy, who, if per- 
mltted to utilize his resources, could continue in business and eventually meet 
ail his obligations." 

In Loveland on Bankruptcy (4th Ed.) 393, it is said : 

"Creditors may be estopped by their own consent to an act from alleging It 
against their debtor as an act of bankruptcy to procure an adjudication. 
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* * • A person will not therefore be allowed to complaîn of an act of bank- 
ruptcy where he induced the act." 

It is true that a bad intention on the part of the petitioner will not 
defeat his right to file a pétition in involuntary bankruptcy when an 
act of bankruptcy has been committed and such act was not procured 
or assented to by the petitioner. But a good intention will not justify 
a creditor in procuring his debtor to commit an act of bankruptcy and 
permit him thus to become a petitioner and allège such act as the ba- 
sis of an adjudication. 

In view of thèse authorities and the offer of proof made by and in 
behalf of the alleged bankrupt, it seems to me clear that it was error 
to reject the évidence sought to be introduced, and that the report 
must be opened and vacated, and that the case must go back to the 
référée with instructions to admit ail compétent évidence offered on 
the subjects referred to and ascertain and report whether or not Mr. 
Parsell, the petitioning creditor, induced and procured or consented 
to the act of bankruptcy alleged in the pétition and the facts in rela- 
tion thereto, and also ascertain and report f ully the relation of Parsell 
to the alleged bankrupt and with Mahony at the time. The parties 
or either of them may give further évidence on the question of values 
— ^that is, insolvency — if so advised. 

Ordered accordingly. 



THE RIVER MEANDEE. 

(District Court, S. D. New York. December 23, 1913.) 

No. 493. 

1. Shipping (§132*) — Damage to Cargo — Exemption fbom Liabilitt Under 

Harter Act — Burden of Proof. 

To entitle a vessel and ovvners to exemption from liability for damages 
to cargo from sea water durlng a voyage, under Harter Act Feb. 13, 1893, 
c. 105, § 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946), the burden rests 
on the carrier to show that she was seaworthy at the commencement of 
the voyage and that the damage was caused by dangers of the sea or 
from faults or errors in navigation or in the management of the vessel. 

[Ed. Note. — For other cases, see Shippfiig, Cent. Dig. §§ 471-487; Dec. 
Dlg. § 132.*] 

2. Shipping (| 132») — Damage to Cargo — Seawortiiiness — Burden of 

Proof. 

If a vessel proves to be unseaworthy during a voyage, the burden rests 
on the owner to prove affirmatively that she was seaworthy at the time 
the voyage began. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

3. Shipping (§ 132*)^LiABiLiTy for Damage to Cargo — Evidence Consid- 

ERED. 

Evidence considered, and held insuflicient to show that a vessel was 
seaworthy at the commencement of a voyage, or that damage to her cargo 
from sea water resulted from dangers of the sea, or from faults or errors 
in her navigation or management, but rather to show that it resulted 
from her unseaworthy condition. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dlg. § 132.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suits by the P. Lorillard Company, by the Liggett 
& Myers Tobacco Company, by the Great Atlantic & Pacific Tea Com- 
pany, by the Hills Bros. Company and by the American Tobacco Com- 
pany against the steamship River Meander ; Norton & Son, claimant. 
Decree for libelants. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for libelants. 

Convers & Kirlin, of New York City (J. Parker Kirlin and John 
M. Woolsey, both of New York City, of counsel), for claimant. 

HOLT, District Judge. Thèse are five suits in admiralty, brought by 
owners of portions of the cargo of the steamer River Meander, to re- 
cover for damage to the cargo caused by sea water on a voyage f rom 
Smyrna to New York. The steamship was a single screw steel steamer 
built in 1906, 373 feet long, 50 feet broad, and 24.9 depth of hold. 
Her hold was divided into five compartments separated by water-tight 
bulkheads. She was purchased by the American Levant Line in 1912 
for £39,400 and was turned over to her purchasers about August 31, 
1912. She was at that time in a drydock on the Tyne. A surveyor 
made a favorable report of her condition to the purchasers at the time 
of her purchase. 

The steamer sailed August 30, 1912, from the Tyne with a cargo of 
coal and delivered her cargo at the Island of Elba. She then pro- 
ceeded to Machri, where she took on a part of her cargo for her voyage 
to New York, and then to Smyrna, where she completed her cargo. 
The merchandise in question in thèse suits was taken on at Smyrna. 
She sailed from Smyrna, stopped at Algiers for coal, passed Gibraltar 
on October 18th, and arrived at New York on November 5th. The 
steamer had fairly good weather until she got about four days west 
of Gibraltar. From that time she encountered exceptionally heavy 
weather, consisting of a substantially continuons séries of fuU gales, 
until she passed Nantucket Lightship November 4th. 

After loading at New York, she started on a return voyage to Eng- 
land, and, when a few days out, a leak developed, and water entered 
in such quantities that the crew abandoned the steamer and left her to 
founder in mid-ocean. 

The part of the ship in which the cargo was stowed, for damage 
to which this suit was brought, was in the No. 3 hold on the port side. 
In that hold there was below the main deck a section called the "be- 
tween-decks." Below the between-decks was a deep tank, sometimes 
used for water ballast and sometimes for the carrying of cargo. On 
this voyage it was filled with baies of Turkish tobacco. It is the next 
compartment aft of the engine room and is separated from the forward 
part of the No. 3 hold by a water-tight bulkhead extending upward 
to the between-decks. The between-decks above is also water tight, and 
is fitted with two doors or covers on the floor, through which cargo, 
when carried in the deep tank, is taken into and out of the tank. Thèse 
doors or covers are of iron. They stand on coamings 9 inches high and 
can be screwed on with rubber washers so as to make them entirely 



THE KIVEK MEANDER 933 

water tight. They are so screwed on when the deep tank contains 
water ballast, but on this voyage, after the deep tank was filled with 
baies of tobacco, the doors or covers of thèse entrantes into this deep 
tank were simply laid on the coamings. Then the between-decks above 
was filled with figs in wooden cases. 

There was a large ventilator of the usual cowl type leading to the 
forward part of the between-decks about two feet from the after side 
of the bulkhead of the bridge deck structure, and in a position about 
opposite the port forward corner of the main deck hatch. The top of 
the cowl of this ventilator was 8 feet above the main deck. The open- 
ing of the cowl was 2 feet 8 inches in diameter, and the size of the 
main ventilator was 16 inches in diameter. There was also another 
and smaller ventilator leading through the between-decks into the 
forward part of tb.e deep tank. The top of this ventilator was six feet 
above the main deck. It was a little nearer the center of the ship than 
the large ventilator. Its cowl was 1 foot 10 inches in diameter, and the 
main shaft of this ventilator was 12 inches in diameter. This small 
ventilator was about a foot aft of the bulkhead of the bridge deck 
structure. 

The steamer had a full equipment of gear for closing the ventilators 
in bad weather. Canvas covers were provided to be placed over the 
mouth of the cowls and lashed fast with a cord, very much as a house- 
wife ties a paper over the mouth of a tumbler of jam. Ail the ven- 
tilators on the ship were so covered as soon as the weather became 
heavy. Wooden plugs were also provided, to be inserted in the main 
pipes of the ventilators after the cowls were taken off, for use in very 
heavy weather. 

On the morning of October 26th about 6:15, thèse canvas covers on 
the two ventilators leading into the No. 3 between-decks and deep tank 
were found to be off the ventilators. The assumption is that they were 
blown off by the wind or washed off by seas. One of the ofïîcers tes- 
tified that they were in their place and in proper condition that morning 
when he went off watch a little after 2 a. m. It therefore appears that 
those canvas covers were off those ventilators not more than four hours 
that night, and of course may hâve been off any less time. The officer 
who discovered that they were off immediately put new covers on. 
The ventilators were constructed in the usual way. A solid iron pipe 
was riveted to the deck, coming up a certain distance above the deck, 
and having an iron band around it a portion of the distance from the 
deck, upon which was fitted the upper part, or cowl, of the ventilator, 
very much as one pièce of a stovepipe is put upon another. By this 
arrangement the cowls of the ventilators can be turned in any direc- 
tion. The évidence is that both thèse ventilators were turned that night 
so that the cowls turned toward the port quarter of the ship, away from 
the prevailing northwest wind. 

On the forenoon of the 26th, the cowls of thèse two ventilators were 
removed and a wooden plug inserted in each of the iron pipes of the 
ventilators. Thèse plugs were covered with tarpaulins, and in this 
way the ventilators were made absolutely water tight. Thèse plugs 
were provided for the vessel in case of very heavy weather, and ap- 
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parently were not, used in any of the other ventilators, which during 
the continuous gales of that voyage were simply protected by the can- 
vas mouth covers. 

The officers testify that they had no idea at the time that any water 
to any serions extent had gotten down those ventilators. Soundings 
were taken whenever possible at regvdar intervais during the voyage 
to see whether there was any water in the holds. There were some 
days during this very severe weather on which soundings could not be 
taken, and on those occasions the pumps were set to work and pumped 
any water out. No unusual amount of water was discovered in the 
ship until the 3d of November, eight days after the ventilator covers 
blew off. On the morning of INovember 3d the soundings showed 4 
feet 6 inches of water in the No. 3 port bilge. This was pumped out, 
but water continued to accumulate there in large quantifies, and on 
the morning of the 5th, when the steamer reached New Yoik, there 
was f ound to be two feet of water in that bilge. 

There was a leak also in the port side of the No. 1 hold, beginning 
about October 25th, and continuing substantially ail the way across the 
Atlantic. The pumps kept the water out, but it collected in that part 
of the ship, apparently at the rate of about a foot in 12 hours, sub- 
stantially through the voyage. It seems to be admitted by ail the par- 
ties that the water under the No. 1 hold could not hâve afifected the 
cargo in the No. 3 hold because of the intermediate water-tight bulk- 
heads ; but the amount of water which entered the No. 1 hold, as well 
as that in the No. 3 hold, may be properly taken into considération on 
the question of the seaworthiness of the ship. 

When the hatches were opened and the cargo taken out in New 
York, it was found that a portion of the cargo in the between-decks and 
in the deep tank on the port side of No. 3 was damaged by sea water. 
A drawing bas been made of the damage, which is marked "Claimant's 
Exhibit 3" of November 25, 1912, and which, according to the évi- 
dence, correctly shows the part of the cargo which was injured. Un- 
der the small ventilator a small portion of the tobacco in the deep tank 
was wet. This wet tobacco did not extend down to the floor of the 
deep tank, and was situated immediately under the ventilator. Under 
the large ventilator opening into the between-decks, cases of figs were 
wet, and this wet piortion extended down directly from a point each 
side of the ventilator entrance, widening somewhat as it went down 
until a point about 10 or 12 inches above the bottom of the between- 
decks, and at thât point ail the cases were wet clear across the bottom 
of the between-decks. The only part of the figs in the between-decks 
which were wet were those under the ventilator and those on the floor. 
The rest were dry. In the deep tank immediately under the door or 
covering under the large ventilator opening into the tank the baies of 
tobacco had sunk down, leaving an open space ; then, from the top of 
the baies under the covering down to a point near the bottom of the 
deep tank, the baies were wet, sodden, and steaming, and ail the baies 
at the bottom of the deep tank were also wet and steaming. Ail the 
rest of the tobacco in the deep tank was entirely dry, except the small 
portion under the small ventilator which has been already described. 
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After the vessel had been unloaded, there was évidence of a leak in 
three f rame spaces on the starboard side of the ship at the forward end 
of the between-decks about opposite where the injured part of the 
cargo had been. At that place it was found that the iron was cor- 
roded, and there were signs that water had been running there. The 
stringer plate under the deck was slightly bent down, and a wooden 
chock was displaced which had been fastened by cernent, and the angle 
iron on the bulkhead had four rivets missing. Some of the witnesses 
say that the water stains there showed that a good deal of water had 
been coming down there for quite awhile. Others say it showed only 
a slight trickling. There was an icebox and a coal bunker on the deck 
above this place. They were removed and a test to ascertain whether 
there was a leak there, made by building a cofferdam and putting wa- 
ter to the depth of about a foot on the deck ; but no évidence of any 
leak there was discovered by that test. Some of the libelants' wit- 
nesses claim from the signs of water on thèse three forward frame 
spaces that there had been a leak there which had admitted a consid- 
érable amount of water while the ship was laboring in the heavy 
weather, and that the reason that no leak appeared when tested in New 
York was that the ship was lying still. But I caniïot believe that suffi- 
cient water came into the steamer at that place to afford any explana- 
tion of the damage to the cargo which is the subject of thèse suits. 

The claimant's theory is that ail the water which damaged this cargo 
came down the two ventilators. Claimant's counsel argued on the 
hearing that it was not necessary to infer that it came down the two 
ventilators during the period of not exceeding four hours when the 
ventilator covers were off, but that the ventilator covers may bave been 
taken off at other times during the voyage. In my opinion the évidence 
affords no basis for the inf erence that any water got down those venti- 
lators except for the brief period when the covers were off on the 
morning of October 26th. There is no évidence that the covers were 
off those ventilators before October 26th at any time when the weather 
was stormy enough to cause water to accumulate on deck in such a mass 
as to pass down the ventilators, and the évidence is uncontradicted that 
on the forenoon of the 26th the cowls were taken off, the wooden plugs 
inserted, and both ventilators made absolutely water tight, and that 
that condition continued substantially during the rest of the voyage. 
The theory, therefore, that the damage to the cargo was caused by sea 
water coming down through those ventilators, must start with the 
assumption that the only time during which that could bave occurred 
was during that part of the period between about 2 a. m. and 6 a. m. 
on the morning of October 26th, when the covers were off. 

It is estimated that the entire amount of water which was ultimately 
found in the between-decks and deep tank amounted to about 50 tons. 
The claimant's theory is that this water entered through thèse venti- 
lators; that it went substantially straight down through the cases of 
figs, and then straight out on the floor of the between-decks, until it 
reached a point higher than the coaming of the door into the deep tank, 
and that when it reached that point it soaked through under the loose 
cover over the coaming into the deep tank; that when it got into the 
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tobacco it was absorbed by the tobacco to the point of saturation, and 
then passed eut into the bilges ; and that that is the explanation of the 
fact that on November 3d there was found AY> feet of water in the 
bilge of No. 3. This theory seems to me simply incredible. In the 
first place, if we are to judge by the situation of the damaged cargo, the 
amount of water that went down the small ventilator was sHght; it 
only wet the tobacco immediately under that ventilator for a portion of 
the way through the deep tank, so that the great bulk of the water 
must bave gone down through the large ventilator. The cases of figs 
were not so stowed as to completely fill the between-decks ; there was 
the usual space of from six inches to a foot at the top of thèse cases of 
figs. 

If the water came through this ventilator it is hardly possible to 
imagine it as coming down in a steady stream, no matter how heavy 
the seas were that were breaking on the sbip. Even if it came down 
in a steady stream, it could not, it seems to me, hâve simply wet the 
cases immediately under the ventilator, but would bave dasbed off in 
every direction over the whole of the cargo. If the water came down 
intermittently, it nevertheless must hâve come at times in such quanti- 
ties as to produce the same resuit, if it be assumed that as much as 50 
tons came down in four hours. Moreover, the évidence is spécifie that 
the cowls of thèse ventilators were turned that night towards the port 
quarter away from the prevailing wind. How could a large quantity of 
water get down there in so short a time? No seafaring men were pro- 
duced who ever heard of such a case. I bave no doubt that the dam- 
age to that portion of the figs in the between-decks immediately under 
the large ventilator was caused by water coming down through this ven- 
tilator; but I think the fact that the water only damaged those cases 
immediately under each ventilator shows that the water which came in 
was mostly spray or small quantities of water entering from time to 
time. I do not believe that much of the water in the bottom of the 
between-decks came in through the ventilators, or that much of the 
water which got into the deep tank was originally held in the bottom 
of the between-decks and from there drained through the door over the 
deep tank. I think that most of the injury to the tobacco was caused 
by the four feet six inches of water found in the port side of No. 3 
hold on the 3d of November, and I think that that water got into the 
sbip at that point in some manner which is not explained, and did not 
get into it through the ventilators. 

[ 1 ] The claimant's position is that, the water having entered through 
the ventilators, the damage was caused either by a péril of the sea or by 
mismanagement in the navigation of the steamer, and that, in either 
case, the claimants are exonerated from liability by the provisions of 
the Harter Act. But the Harter Act only exonérâtes a shipowner from 
responsibility for damages or loss resulting from faults or errors in 
navigation or in the management of the vessel or from dangers of the 
sea, in case the owner bas exercised due diligence to make the vessel 
in aii respects seaworthy. So far as the damage to the tobacco in the 
deep tank is concerned, I think the burden of showing that the damage 
arose from one of the excepted causes was upon the carrier, that the 
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évidence leaves the efficient cause of the damage wholly unexplained, 
and that therefore the doubt as to the cause of the entrance of the sea 
water must be resolved against the carrier. The Folmina, 212 U. S. 
354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748. So far as the 
damage caused by water entering through the ventilators is concerned, 
I think it is clear that such damage was caused either by a péril of the 
sea by vvhich the canvas coverings vvere either blown off or washed off 
in the very heavy weather on the morning of October 26th, or through 
fault in the navigation of the vessel by the omission to take the cowls 
of the ventilators off earlier and put the wooden plugs in the venti- 
lators. 

But if the vessel was not seaworthy when she started upon the voy- 
age, then the provisions of the Harter Act do not apply to the case at 
ail. In the first place, there can be no presumption of seaworthiness 
in such a case as this. The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 
50 L. Ed. 794. It must be affirmatively proved by the shipowner. Novv 
there is no évidence in this case that the vessel was seaworthy when 
she began her voyage. The only évidence relied on to show that she 
was seaworthy at that time is a report made to the purchasers by a sur- 
veyor before the ship sailed from the Tyne. The surveyor was not 
called as a witness, and bis report is mère hearsay. No évidence bas 
been given as to the actual condition of the ship before she sailed from 
the Tyne. Nor bas any évidence been given of her condition before 
she sailed from Smyrna. It may be in this case that the Tyne is to be 
taken as the place from which the voyage commenced, but the cargo 
taken out to the Mediterranean was completely unloaded and a new 
cargo taken in for New York; and, if Smyrna is to be regarded as 
the place from which the voyage began, then there is no évidence at 
ail of the condition of the ship before she sailed from Smyrna. More- 
over, on the voyage to New York the serious and substantially con- 
stant leak in the No. 1 port hold, which began shortly after leaving 
Gibraltar, shows, in my opinion, that the ship was not seaworthy during 
the voyage. It is said that that leak had nothing to do with the dam- 
age to the cargo, which I think is true ; but the requirement of the 
Harter Act is that the owner must provide a ship that is in ail respects 
seaworthy before he can take advantage of the exemptions from lia- 
bility requirçd by that act. Moreover, in my opinion, the water which 
was found in the port side of the No. 3 hold on the morning of Novem- 
ber 3d showed that the ship was not seaworthy at that time. I believe 
that it came in in some way entirely unexplained. But whatever ex- 
planation may be made of its getting in, the fact is that it got there, 
and that after it was pumped out it came in again at that place in large 
quantities. The ship was not drydocked at New York. There is a 
good deal of évidence to the efïect that she was examined in New York 
as well as she could be in the water when not put in the drydock, and 
that she appeared to be in good condition ; but it seems to me that the 
leaks which had occurred on the voyage to New York would bave 
led any prudent shipowner to hâve had her drydocked hère before her 
return voyage to Europe. When the fact is considered that when 
she was four or five days out on her return voyage, after a day or two 
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of heavy weather slie sprung a leak on the port side of the ship about 
at the place where the damage to the cargo occurred, and that although 
ail the pumps were put in opération the water gained upon them so 
rapidly that at the end of about 36 hours the ship was abandoned in a 
sinking condition, it seems to me an inévitable conclusion that this 
ship was not seaworthy during the voyage to New York. In my opin- 
ion, if a ship is shown to be unseaworthy during a voyage, the inf erence 
may be drawn, in the absence of any explanation to the contrary, that 
she was unseaworthy when she started. Cargo owners usually cannot 
prove unseaworthiness at the time a voyage begins. 

[2] It is the duty of the shipowner to know that his ship is sea- 
worthy before the voyage begins, and if he does know it he can prove 
it. If a vessel proves to be unseaworthy during a voyage, the burden 
should be on the shipowner to prove affirmatively that she was sea- 
worthy at the time the voyage began. 

[3] No such affirmative évidence has been given in this case; and 
my conclusion upon the whole case is that the River Meander was not 
seaworthy when the voyage to New York began, and that the claimants 
are not entitled, in respect to any of the damage which was caused by 
sea water on this voyage, to exemption from liability by any of the 
provisions in the bill of lading or by the terms of the Harter Act. 

The libelants are entitled to a decree in each case as demanded in the 
libel. If the damages in each case are not agreed upon, there should be 
the usual référence to fix the aniount. 



TRIUMPH ELECTRIC CO. v. THULLRN. 

(District Court, S. E. D. Peiiiis.ylvania. December 4, 1913.) 

No. 1143. 

Injuxction (§ 13C*) — Preliminaey Injunction. 

Where eomplainaiit coiupany, engagée! in tlie manufacture of electric 
uiotors, geiierators, and transforuiers, employée! défendant as cliief elec- 
trlcal englneer under a contract tliat lie shonld dévote liis entire atten- 
tion to tlie business of tlie company, and in tlie event of any design 
belng developed, capable of being patented, the application should be as- 
signed by défendant to the company, except that this should not apply 
to any patentable design défendant might diseover, not applicable to the 
Une nianufactured by complainant, and défendant invented a control Sys- 
tem for electric motors, which miglit be applied to the appliances manu- 
factured by complainant, the fact that certain expert witnesses elaimed 
that such System was a separate Une froni that of complainant did uot 
show, as a matter of law, that it was within the exception of the con- 
tract, aud hence complainant was entitled to a preliniinary injunction 
restraining défendant from assigning any rights thereiu under the patent, 
or granting a license thereunder, or incumbering the same pending déter- 
mination of such question. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §| 305, 306 ; Dec 
Dig. § 130.*] 

In Equity. Bill by the Triumph Electric Company against Louis H. 
Thullen, On motion for a preliminary injunction, 

•For other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Henry N. Paul, Jr., of Philadelphia, Pa., and Edwards, Sager & 
Wooster, of New York City, for plaintiff. 

E. Hayward Fairbanks and Furth, Singer & Bortin, ail of Phila- 
delphia, Pa., for défendant. 

THOMPSON, District Judge. From the bill of complaint, it ap- 
pears that the défendant was employed by the plaintiff from about 
November 20, 1909, until April 30, 1913, as chief electrical engineer. 
The agreement between the parties, which is in the form of a letter ad- 
dressed to the défendant by the plaintiff, contains the f ollowing provi- 
sion: 

"It is mutually understood and agreed that you will dévote your entire time 
and attention to tlie interests of tliis company ; tliat, wliile In its employ in 
tlie event of any design being capable of being made the subject-niatter of a 
patent application, such application and patent shall be asslgned to the Com- 
pany, they paying the necessary attorney and patent office fées. 

"It is understood that this does not apply to any patentable design you 
niay discover not applicable to the line manufactured by this company." 

There were two subséquent modifications of this contract as to com- 
pensation to the défendant which did not affect the provisions above 
cited. It is alleged in the bill that the plaintiff was, at the times men- 
tioned, engaged in the manufacture and sale of electrical apparatus of 
ail types and classes for many différent purposes; that, while in the 
employ of the plaintiff, the défendant acted as its chief electrical engi- 
neer and, in pursuance of his duties as such, had supervision of the 
design and manufacture of electrical apparatus and Systems of ail kinds 
and for varions purposes, including control Systems for electric motors ; 
that, in pursuance of his duties, he made experiments and research 
work, particularly in the design of control Systems for electric motors 
in the factory and at the expense of the plaintiff, which experiments 
and research work led to the development and invention by the de- 
fendant of improved designs in varions types and classes of apparatus 
and electrical Systems ; that, while in the employ of the plaintiff, the 
défendant made inventions and improvements in designs capable of 
being made the subject-matter of patent applications, which were ap- 
plicable to the class of goods or line manufactured by the plaintiff, 
and made applications for patents and obtained patents thereon, par- 
ticularly patent No. 1,070,638, for a control System for electrical mo- 
tors, which was applied for December 11, 1912, and granted August 
19, 1913 ; that the invention of patent No. 1,070,638 was made by the 
défendant in the fulfillment of his regular duties, under the terms of 
the agreement, and that he made application for the patent while so em- 
ployed, and that apparatus embodying the System in accordance with 
the disclosure and claims of the patent were built in the factory and at 
the expense of the plaintiff, for the requirements of a customer of the 
plaintiff in the regular course of its business. The plaintiff claims that 
it is entitled to the full right, title, and interest in the invention dis- 
closed and claimed in the patent, and has requested the défendant to 
assign the patent and invention to the plaintiff, and offered to pay the 
necessary attorney and patent fées, but the défendant has refused 
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to assign the patent and invention to the plaintiff, and has refused to 
recognize the plaintiffs right thereto. The bill contains a prayer for an 
assignment of the patent by the défendant to the plaintiff, and for an 
injunction to restrain the défendant from granting any other assign- 
ment of or any Hcense under the patent. 

Upon the facts appearing by the veriiied bill and affidavit of the 
président of the plaintiff company, a restraining order was granted 
November 20, 1913, restraining the défendant from making any trans- 
f er of any rights under the patent or invention, and from granting any 
license thereunder, or placing any incumbrances thereon, without first 
advising the transférée, licensee, or mortgagce of the pendency of this 
action and of the plaintiffs claim to title, and without first advising the 
plaintiff of such transfer, license, or incumbrance. At the hearing for 
a preliminary injunction, the plaintiff relied upon the bill and affidavit 
upon which the ex parte restraining order and order to show cause 
were issued. The défendant produced affidavits and exhibits for the 
purpose of showing that the invention covered by patent No. 1,070,638 
cornes within the ternis of the paragraph of the agreement reading as 
f ollows : 

"It is understoocl tlmt tins does not apply to any patentable design you 
niay discover not applicable to tlie Une nianufactiirod by tliis company." 

It is apparent that the final détermination of the suit will turn upon 
the construction of the above exception to the agreement for the as- 
signment to the plaintiff of the applications and patents of designs dis- 
covered by the défendant while in the plaintiff's employ. The défend- 
ant in his answering affidavit states that since the granting of the letters 
patent on August 19, 1913, he has been taking preliminary steps to 
organize a company to handie the patent, and he had about concluded 
such negotiations for the sale and disposition of the patent upon very 
favorable terms, when the plaintitï's bill in equity was filed, and the 
restraining order obtained. It is therefore apparent that if the plain- 
tiff' is ultimately successful in its daim, it will be irreparably damaged 
if the défendant is permitted to proceed with the sale of the patent 
without notice to his vendees or assignées of the plaintiff's claim to 
title. The défendant avers that the plaintiff' is not, as alleged in the 
bill, engaged in the manufacture and sale of electrical apparatus of ail 
types and classes, but is engaged in the manufacture of spécifie appli- 
ances as f ollows : 

"Motoi's, gênera tors, and transformers, also an induction motor, starter 
coniposed of a transformer that tliey manufactured wliich, in connection with 
a switcli, is assembled to make the starter, and is used to start an induction 
motor." 

In support of this averment, the défendant offered in évidence the 
advertising bulletins of the plaintiff covering the period from May, 
1910, to May, 1913. The affidavits of the défendant and of a number of 
patent experts and engineers explain the mechanical construction and 
functions of motors, generators, and transformers, and explain in dé- 
tail the mechanical construction and functions of the defendant's con- 
trol System for electric motors upon which the patent was issued. 
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The patent is designated as a "control System for electric motors." 
In the defendant's spécification, he says : 

"My invention relates to Systems for automatically controlling electric 
uiotors, and has particular référence to the control of electrically driven feed 
carriages for friction or other saws, but I do not liniit my invention thereto." 

The first claim of the patent recites : 

"In a System for controlling electric motors, an electric motor, a device 
driven by the niotor agaiust load of varying value, and means for maintain- 
ing the résistance to the said device at a substantlally constant value, the 
said means including means for varying the speed of the motor inversely as 
the value of the résistance varies." 

In the defendant's affidavit he avers : 

"ïhat the control System for electrically driven feed carriages for friction 
or other saws, whicli I invented and which the plaiutifC company clalms to 
bave an interest in, belongs to an art or type of apparatus which is not ger- 
mane to the specialties manufactured by the plaintifl! company" 

— and proceeds to "show how the invention in this patent is clearly 
dififerentiated from the motors, generators, and transformers which are 
the output of the plaintiff company." 

The conclusion of Mr. Fairbanks, one of the defendant's experts, 
is — ■ 

"that the System of wiring and Connecting electrical devices for the purpose 
stated in the Thullen patent is a separate liue from the manufacture of mo- 
tors, generators, or transformers." 

The conclusion of Mr. Bonine, a consulting engineer, is that: 

"The subject-niatter of Mr. ThuUen's patent, as will be obvious to auy 
skilled electrical engineer, is therefore not in any way germane or related to 
the specialties of the Triumph Company, plaintiff herein ; said specialties be- 
ing the manufacture of motors, generators, and transformers." 

Mr. Jones, an electrical engineer, concludes : 

"I do not consider the Invention of Mr. Thullen is in any way a part of the 
business conducted by the plaintiff, the Triumph Electric Company, since it 
is a foreign construction in which a motor is incideutally used to operate a 
mechanieal carriage, and the gist of Mr. ThuUen's invention lies in a spécial 
wiring outside of a motor or anything manufactured by the plaintiff company, 
together with a saw carriage and other mechanieal parts." 

Mr. Hughes, an engineer, concludes as his opinion — 
"that the apparatus disclosed in tlie said Thullen patent drawings, and de- 
scribed in the spécification thereof, is not applical)le to any line manufactured 
by the Triumph Electric Co., * * * the Thullen invention being a System 
of 'control' rather tlian anything applicable to the manufacture of the motors 
shown in said Defendant's Exhibit A." 

Mr. Taylor, an electrical engineer, expresses his opinion — 
"that this patent, in its particular sensé, is not Intended for application di- 
rectly to the product of the plaintiff, but is for the electrical control of elec- 
trically driven feed carriages of machines." 

Mr. Weir, an engineer, concludes : 

"The invention disclosed by this patent does not pertain to any appliance 
manufactured by tlie plaintiff, but does pertain to controlling Systems ap- 
plicable to friction saws and simllar apparatus." 
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Mr. Temple, an electrical engineer, states that: 

"The subject-matter of Mr. ThuUen's patent is not In any way specifleally 
or generally related to the particular products of the Triuinph Electric Com- 
pany, plaintifC berein, the said products being motors, generators, and trans- 
formers." 

The gist of the defendant's expert testimony is to the efifect that 
the defendant's System for a control of electric motors is differen- 
tiated from the motors, generators, and transformers themselves, and 
that, inasmuch as the plaintiiï is not engaged in the manufacture of 
controllers for electric motors, and particularly for controllers for elec- 
trically driven friction saws, it foUows that the apparatus invented by 
him is not applicable to the line manufactured by the plaintiff company. 
Without prejudging the construction which may finally be put upon 
the agreement between the parties, I do not think that this testimony 
fully meets the issue presented. It is apparent that the defendant's 
invention covers a controller for motors whether they be designated 
"prime movers" as in some of the affidavits, or "apparatus" as in oth- 
ers. The plaintiff's electric motors, as disclosed by its bulletins, of- 
fered in évidence by the défendant, are used for operating a variety 
of machines such as saws, lathes, or planes, and while the defend- 
ant's claim is that his patent is for the control of friction saws and 
carriages, it is obvions that the control of the saw and carriage is ef- 
f ected through the control of the motors operating them. It is by no 
means certain that the "patentable design" of the défendant is "not 
applicable to the line manufactured by" the plaintiff. Mechanically 
and physically at least, a controller is capable of being applied to mo- 
tors which are in the line manufactured by the plaintiff. It appears, 
therefore, that there is a substantial question between the parties as 
to the construction of the agreement between them, and there is rea- 
sonable ground in support of the plaintiff's claim that the patent in 
suit does not corne within the exception in the agreement. 

I think, therefore, that a preliminary injunction should be granted 
to préserve the patent in statu quo by requiring notice of any disposi- 
tion of the patent until a final détermination of the right and title to 
it. The défendant, however, should be amply protected by bond in 
case the plaintiff ultimately fails to establish its claim and the de- 
fendant is, by notice of the pending suit, prevented from disposing of 
the patent. The amount of security to be entered will be fixed upon 
application of the plaintiff within five days, with notice to the défend- 
ant. 



TJTAH IMPLBMENT-VEHICLE 00. v. BOWMAN et al. 
(District Court, D. Idaho, E. D. November 18, 1913.) 
Mechakics' Liens (§ 5*) — Stattjtes — Oonsteuctios. 

A mechanic's lien is entirely the créature of the statutory law of the 
State, which must be construed liberally with a view to effecting its ob- 
ject and dolng substantial justice, without adding to or subtracUng tliere- 
from. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. |§ 3, 5; 
Dec. Dig. § 5.*] 



•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mechaxics' Liens (§ 260*) — Enforcement — Judgment — Statutes — Con- 

struction MORTGAGES. 

Rev. Codes Idaho, § 5118, provides that no mechanic's lien sliall blnd 
any property, etc., for a longer perlod than six months after the claim 
lias been filed, unless proceedings are commenced in a proper court within 
tliat time to enforce the lien, or, if security is given, then six months 
after the expiration of the crédit, but no lien shall continue in force for 
a longer time than two years unless proceedings to enforce the same shall 
hâve been commenced. Ueld, that such section should be construed as 
though it provlded that the lien should not continue unless proceedings 
were commenced in a proper court "against the person or persons agalnst 
whose interest the lien is asserted," and henee, where a mortgagee of 
property was not made a party to a suit to enforce a mechanic's lien, he 
was not bound by the judgment, nor was the lien after the expiration of 
the statutory perlod of any effect as against the mortgagee's interest. 

[Ed. Note. — For other cases, see Mechanics" Liens, Cent. Dig. §§ 456, 
458-468 ; Dec. Dig. § 260.*] 

3. Beformation of Instruments (§ 50*) — Attornet's Tees. 

Where plaintiff sued for the reformation of a mortgage and to fore- 
close the same, he could not recover attorney's fées for the reformation, 
but only for services in connection with the foreclosure. 

[Ed. Note. — For other cases, see Refonnation of Instruments, Cent. 
Dig. § 201 ; Dec. Dig. § 50.*] 

In Equity. Suit by the Utah Implement-Vehicle Company against 
Frank C. Bowman, as trustée in bankruptcy of the estate of N. C. 
]\Iickelson, bankrupt, and certain others. Decree for complainant. 

St. Clair & St. Clair, of Idaho Falls, Idaho, for plaintiff. 
O. E. McCutcheon, of Idaho Falls, Idaho, for défendant Bowman. 
William A. Lee and John W. Jones, both of Blackfoot, Idaho, for 
défendant D. W. Standrod & Co. 

DIETRICH, District Judge. A very brief statement of the facts 
will suffice to make clear the nature of the single question which bas 
been argued and submitted for décision. The suit is brought to fore- 
close a mortgage given to the plaintifif by N. C. Mickelson on the 6th 
day of February, 1911, to secure the payment of a promissory note 
of the same date for $12,575.75, which mortgage was, on February 21, 
1911, recorded in the office of the county recorder of Bingham county, 
Idaho, where the property is situate. Mickelson later became a bank- 
rupt, and his trustée is made a party défendant. The other défendant, 
D. W. Standrod & Co., a corporation, is the trustée for the Idaho Lum- 
ber Company and others, who claim liens upon or équitable interests in 
the mortgaged property. It is unnecessary to explain the nature of 
this trust further than to say that the interests of ail beneficiaries 
thereof save one originated in mechanics' liens for services rendered 
and materials furnished in the construction of a building upon a por- 
tion of the mortgaged premises. The original validity of thèse liens 
is not now called into question, and for the purposes of the décision 
it is assumed that in due time the several parties filed their claims of 
lien in the form prescribed by law, and that within the statutory period 
they commenced proceedings in the proper state district court to en- 
force the liens, and that such suits were Consolidated, and later a de- 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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crée was entered adjudging the several claims to be liens upon tlie 
property of the mortgagor, and that thereafter the property was duly 
sold to satisfy the amounts adjudged to be due, at which sale Standrod 
& Company became the purchaser, as trustée for ail concerned. It is 
further assumed that, while some of thèse claims were filed with the 
recorder shortly before and some shortly after the exécution and re- 
cording of the plaintiff's mortgage, by relation the liens may bave ail 
antedated the lien of the mortgage. Although its mortgage was of 
public record when they were commenced, the mortgagee, the plaintifif 
hère, was not made a party to the lien suits, and its contention now is 
that therefore not only is it not bound by such foreclosure proceedings, 
but also that through lapse of time the liens hâve been lost, and as to it 
they are no longer of any validity. The précise question therefore is 
whether or not a lien claimant under the mechanics' lien law of Idaho 
loses bis priority of lien as against a junior mortgagee, by foreclosing 
bis lien without bringing in and making a party to such foreclosure 
suit the mortgagee, the period provided by the statute in which pro- 
ceedings may be commenced for the enforcement of the lien, expiring 
during the pendency of the suit. 

[1] A mechanic's lien is wholly the créature of statute, and there- 
fore the question must be referred to the statutory law of the state. 
In construing such statutes two principles are to be borne in mind: 
Upon the one hand, they are to be construed liberally, with a view 
to eflfecting their object and doing substantial justice; and, upon the 
other hand, we must take them as we iînd them. The question of pol- 
icy is one exclusively for the Législature, and it is our function only to 
ascertain, if possible, the intent of the statutes, and then administer 
them in such a manner as to give efïect thereto. 

[2] Section 5110 of the Idaho Revised Codes provides generally 
that every person performing labor upon, or furnishing materials to 
be used in, the construction of a building, has a lien upon the same 
for the work done or materials furnished. Section 5114 provides 
that such liens are preferred to other incumbrances attaching subsé- 
quent to the time when the building was commenced or the work done 
or materials furnished. Section 5115 requires that any person claim- 
ing a lien shall, within the period therein prescribed, file bis verified 
claim therefor, containing certain statements of fact, in the office of 
the county recorder of the county in which the property is situated. 
Section 5118 is as follows: 

"No lien provided for in thls chapter binds any building, nilning claim, 
improvenient or structure for a longer period tlian six montlis after tlie claim 
lias been flled, unless proceedings be oonunenced in a proper court within 
that tlnie to euforce such lien ; or, if a crédit be given, then six months after 
the expiration of such crédit; but no lien shall continue In force under this 
chapter for a longer period than two years from the time the work is coni- 
pleted, or crédit given, unless proceedings to euforce the same shall hâve 
been conmienced." 

Section 5124 provides that the gênerai rules of civil procédure pre- 
scribed by the Code shall apply in proceedings to foreclose liens. No 
other provisions are thought to bave any material relation to the ques- 
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tion under considération, and it is apparent that, of those referred to, 
section 5118, which is set out in full, is of primary importance. 

Admittedly, if no action at ail is commenced within the period there- 
in named, the lien lapses and absolutely ceases to exist as to ail the 
world. The contention of the défendant, however, is that, under this 
section, "proceedings" are "commenced" when a suit to foreclose the 
lien is brought by the lienor against the owner of the property upon 
which the lien is claimed. The reasoning is that, in a suit of fore- 
closure of a mortgage or of a mechanic's lien, the owner of the title to 
the property is the only indispensable party, and that, while others may 
be proper parties, their présence is not essential to the validity of the 
decree which may be entered therein. It is doubtless true that the 
owner of the property is the only indispensable party to such suit, 
and in a case where he is the sole défendant the decree is not void ; it 
is effective to the extent of cutting off his rights and estate, and doubt- 
less a deed issued to a purchaser upon a proper sale had under the 
provisions of such decree opérâtes to transfer his title to the purchaser. 
But, upon the other hand, it is also undoubtedly the case that incum- 
brancers who are not made parties to such suit are in no wise affected 
by the decree, and their liens remain unimpaired. If not entirely aside 
from the point, therefore, it is certainly not conclusive of the question 
under considération to say that the decree entered in the consolidated 
case in the state court, foreclosing the liens of the several claimants, 
is valid. Likewise a decree would be valid if the suit were prosecuted 
against but one of several part owners of the property; but in such 
case what would be the status of the lien as touching the interests of 
the other part owners? So the plaintiff hère, conceding that the de- 
cree in the former suit is conclusive upon the parties thereto, contends 
only that it is in no wise bound thereby, and that, the time having 
long since elapsed for foreclosing the liens against it, they hâve there- 
fore ceased to exist, so far as its interest is concerned. And it must 
be conceded that its rights were not, and could not be, affected by a 
suit to which it was not a party. The record in that case cannot op- 
erate even as prima facie évidence against it. If it were assumed 
that the lien claimants are not prejudiced by the lapse of time, still they 
could not now bring forward the decree as the measure or évidence of 
their rights, but as against the plaintiff they would be eompelled to 
make proof de novo in support of their claims, the same as if such 
decree had never been entered. Hassall v. Wiicox, 130 U. S. 493, 9 
Sup. Ct. 590, 32 Iv. Ed. 1001. And it follows that no proceedings were 
ever commenced to enforce the liens against the interest of this plain- 
tiff. 

The real question, therefore, is whether or not the commencement 
of a proceeding against one party in interest opérâtes to keep alive 
the lien as to ail parties in interest. It will be observed that section 
5118 does not purport in terms to prescribe who shall be made par- 
ties to the suit, either plaintiff or défendant, and in giving to it a 
practical construction it is necessary to interpolate a désignation or 
description of the parties. Défendant would make the clause, "unless 
proceedings be commenced in a proper court," etc., read, "unless pro- 
209 F.— 60 
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ceedings be commencée! in a proper court against the owner of the 
property," etc., whereas the plaintiff would hâve it read, "unless pro- 
ceedings be commenced in a proper court against the person or persons 
against whose interests the hen is asserted," etc. After the most 
earnest considération, I cannot escape the conclusion that this latter 
view is in substantial accord with the true intent of the Législature. 
No lien, it is provided, shall bind the property for a period of more 
than six months, "unless proceedings be commenced in a proper court 
within that time to enforce such lien." But proceedings to enforce 
the lien against what and against whom? The natural answer is, the 
lien against the right or interest of any one against whose right or 
interest the lien is claimed or asserted. The proceeding is one to fore- 
close a right, an estate, an interest, and it should be instituted against 
ail those whose rights, estâtes, or interests are claimed to be subordi- 
nate, and which may therefore be subject to foreclosure. Surely it is 
not sufficient merely to bring in such parties as will enable the plaintiff 
to procure some sort of valid decree. As already suggested, a suit by 
the claimant against one of several co-owners of the property might 
resuit in a valid decree; it would establish the lien as against the es- 
tate of such défendant, and the ensuing sale would efïectually fore- 
close his right. But by no one, as I understand, is it contended that 
such a proceeding would operate to keep alive the lien upon the in- 
terests of other part owners. If, then, such an interest remains un- 
afïected thereby, why should an exception be made in the case of a 
mortgagee or the holder of an estate or interest of a différent char- 
acter? The proceeding is to be commenced to enforce the lien, not 
against a single specified estate or interest, but against any estate, in- 
terest, or right which the lienor claims to be adverse and subordi- 
nate to his lien, and therefore subject to foreclosure, and the privilège 
of commencing a proceeding for such a purpose — that is, for any fore- 
closure or the foreclosure of any right or interest — is, as to such right, 
interest, or estate, limited to the specified period. 

If now we turn from an analysis of the text to a considération of 
the reasons for enacting the provision and the objects to be efïected 
thereby, we are impelled to the same conclusion. We must assume 
that the Législature acted neither arbitrarily nor capriciously ; but, 
upon the other hand, the reasons must bave seemed to it cogent for 
requiring suit to be commenced in so short a time. Manifestly, the 
principal, if not the only, purpose of such a limitation, could hâve been 
to require that the amount and dignity of the lien be judicially ascer- 
tainecl and established while the transaction out of which it arises is 
sufficientiy récent to render the facts reasonably accessible to ail par- 
ties concerned. Any dispute touching the amount of the claim, the 
date of its origin, or the time to which the lien relates, is thus to be 
conclusively settled while the facts are still fresh and the witnesses 
are available. Now it cannot be doubted that it is often quite as im- 
portant to an incumibrancer, who is a stranger to the transac- 
tions upon which the claim of lien is based, to hâve the benefit 
of this protection, as to the owner himself, who is in a better 
position to know the facts and to préserve the évidence thereof. Dis- 
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putes not infrequently arise between mortgagees and lien claimants 
touching the priority of their respective liens, and inasmuch as the 
facts establishing the date as of which the mechanic's lien attaches, 
often rest entirely in paroi, and can therefore easily be colored or per- 
verted, it is important that the issue be promptly determined. If we 
give place to the view urged by the défendant, it could very well hap- 
pen that after the lapse of years a mortgagor would for the first time 
learn or hâve reason to suspect that a title originating in the f oreclos- 
ure of a mechanic's lien was claimed to be superior to the lien of bis 
mortgage. Not having been made party to the suit, his natural pre- 
sumption would be that the priority of his mortgage is conceded, and 
there would be nothing in the transfer of title or change of posses- 
sion to put him upon his guard. 

The argument that the limitation does not apply to a mortgage, be- 
cause the validity and amount of a mechanic's lien may be estabhshed 
in a suit between the claimant and the owner of the property alone, 
and that the only issue in which the mortgagee is interested, namely, 
the date or relative dignity of the lien, may be tried out in a subsé- 
quent suit to redeem, in so far as it bas any force at ail, rests upon an 
erroneous assumption, which is that the mortgagee has no right to 
question the amount or validity of the claim of lien. Thèse are issues 
which the incumbrancer equally with the owner may raise, and for that 
purpose the mortgagee is entitled to his day in court. If, for instance, a 
lien were asserted for the value of material which was never furnished 
for use in a structure covered by the mortgage, it must be clear that 
the mortgagee may, by showing the fact, def eat the lien or reduce the 
amount thereof. As was pertinently said in Davis v. Bartz, 65 Wash. 
395, 118 Pac. 334: 

"A mortgagee has something more than a mère right to redeem as against 
an aptecederit lieu. He has a right to eontest Its validity or assail its prior- 
ity, if the évidence warrants elther défense. He is entitled to his day in 
court upon thèse matters withiu the period flxed by the statute." 

See, also, Hassall v. Wilcox, 130 U. S. 493, 9 Sup. Ct. 590, 32 L. 
Ed. 1001 ; Davis v. Alvord, 94 U. S. 545, 24 h. Ed. 283 ; Brown v. 
Cornwell, 108 Va. 129, 60 S. E. 623; Eastmore v. Brinkler, 113 Ga. 
637, 39 S. E. 105 ; Adams v. Central City Granité Co., 154 Mich. 448, 
117 N. W. 932, 129 Am. St. Rep. 484; Fédéral Trust Co. v. Guigues, 
76N. J. Eq. 495, 74Atl. 652. 

Without prolonging the discussion, it is to be added only that upon 
the principal question the decided cases are not entirely in unison. Of 
those cited for the défendant. De La Vergue Refrigerating Co. v. 
Montgomery Brewing Co., 57 Eed. 111, 6 C. C. A. 272, and Monk v. 
Exposition, etc., Co., 111 Va. 121, 68 S. E. 280, it may be conceded, 
strongly tend to support its position. In Cornell v. Conine-Eaton Lum- 
ber Co., 9 Colo. App. 225, 47 Pac. 912, it is made clear that the con- 
clusion reached was the resuit largely, if not entirely, of the emphasis 
placed upon a provision of the statute not found in the Idaho law. 
In the others, namely, Whitney v. Higgins, 10 Cal. 547, 70 Am. Dec. 
748, Gamble v. Voll, 15 Cal. 507, and Gaines v. Childers, 38 Or. 200, 
63 Pac. 487, while certain language is used favorable to the défense, 
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the précise question was not involved, and they are, to say the least, 
not directly in point. Furthermore, it is to be added, the construction 
which the défendant places upon the two California cases seems to 
be eut of harmony with the more récent décision in Frates v. Sears, 
144 Cal. 246, 77 Pac. 905, where the court cites with apparent approval 
Falconer v. Cochran, 68 Minn. 405, 71 N. W. 386, which unquestion- 
ably supports the plaintifif's contention hère. 

Upon the other hand, it is thought that the conclusion we bave 
reached bas the unequivocal sanction of the f ollowing cases : Davis v. 
Eartz, 65 Wash. 395, 118 Pac. 334; Deming-Colborn, etc., v. Union 
Nat., etc., 151 Ind. 463, 51 N. E. 936; Union Nat., etc., v. Helberg, 
152 Ind. 139, 51 N. E. 916; Stoermer v. People's Savings Bank, 152 
Ind. 104, 52 N. E. 606; Green v. Sanford, 34 Neb. 363, 51 N. W. 967; 
Ballard v. Thompson, 40 Neb. 529, 58 N. W. 1133; Smith v. Hurd, 
50 Minn. 503, 52 N. W. 922. 36 Am. St. Rep. 661 ; Hokanson v, Gun- 
derson, 54 Minn. 499, 56 N. W. 172, 40 Am. St. Rep. 354; Falconer v. 
Cochran, 68 Minn. 405, 71 N. W. 386; Dunphv v. Riddle, 86 111. 22; 
Crowl V. Nagle, 86 111. 437; McGraw v. Bavard. 96 111. 146; Jaicks 
V. Sullivan, 1_28 Mo. 177, 30 S. W. 890; Badger L. Co. v. Staley, 141 
Mo. App. 295, 125 S. W. 779. I refrain from collocating other cases, 
cited as indirectly tending to the same resuit. 

[3] There is, as I understand, no controversy over the amount due 
upon the Rodgers mortgage, including principal, interest, taxes paid, 
and attorney's fées ; the last item being, according to agreement, $300. 
Nor is there any controversy as to the amount of principal and inter- 
est due upon the plaintitï's mortgage. No évidence was introduced 
touching the amount of attorney's fee to be allowed plaintiiï, but in 
the complaint it is alleged that $1,200 is a reasonable fee, and in the 
answer it is denied that anything in excess of $800 would be reason- 
able, and at the heé.ring counsel for the plaintiiï stated that they would 
not contend for an amount in excess of $800. Assuming therefore 
that the services of counsel rendered in, and in connection with, the 
suit, are of the reasonable value of $800, for which the plaintiiï is 
liable to its attorneys, it appears that part of thèse services hâve to co 
with the reformation of the mortgage, which contained an erroneous 
description, and the other part with the foreclosure strictly speaking. 
It is apparent, I think, that the plaintiiï cannot recover attorney's fées 
expended for the purpose of reforming the mortgage. I hâve there- 
fore concluded to allow $600 for the services in connection with the 
foreclosure. 

Counsel for the plaintiff are directed to prépare decree and to sub- 
mit the same to opposing counsel before sending it to me for signature. 
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RICHAEDSON et al. v. SOUTHERN IDAHO WATER POWER CO. et al. 
(District Court, D. Idalio. November 12, 1913.) 

1. Removal of Causes (§ 29*) — Diversity of Citizenship— Sevebal Défend- 

ants— Xomixal Pabty. 

Where ylaintlffs and one of tlie défendants were résidents of tlie sanie 
State, tlie case could not be removed by the other défendants for diverse 
citizenshlp unless the résident défendant could be disregarded as a mère 
nominal party. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 69, 
72, 74 ; Dec. Dig. § 29.*] 

2. Removal of Causes (| 57*) — Nonresident Défendants — Joinder — Separa- 

BLE CoXTKOVERSY. 

Under the rule that ail résident défendants to a controversy must 
join in a pétition for removal, a pétition by one of such défendants will 
not confer fédéral jurisdiction unless tlie controversy between the plain- 
tiffs and tlie removing défendant is separable and can be fully deterinined 
witliout the présence of ail of the other défendants. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 109 ; 
Dec. Dig. § 57.*] 

3. Removal of Causes (i 30*) — Diverse Ciiizensiiip — Joinder of Résident 

Party — Liability — Nominal Party. 

Décèdent, an employé of the G. Company, a foreign corporation in 
the construction of an eleetric power house, was killed by an electric 
shock received while passing over the concrète roof due to tlie charging of 
reinforeing steel used in the construction. An action was brought for de- 
cedent's death against bis employer, the G. Company, and against the 
latter's superintendent, D., wlio was of the saine citizenshlp as plain- 
tfffis. D., however, was charged witli no acts of misfeasauee or of posi- 
tive wroiig contriliuting to decedent's death, but only with acts amouuting 
to a failure to discharge liis duty to hls employer, while the G. Company's 
négligence consisted of Its failure to use proper care in provlding a safe 
place for décèdent to work. }{<-Ul, that D. owed no duty to décèdent in 
that respect ; bis obligation being to the G. Company aloiie, and lience 
he was a rnere nominal party wbose joinder did not preveut the G. Com- 
pany froui removing the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 70 ; 
Dec. Dig. § 30.*] 

4. Removal of Causes (§ 47*) — Joinder of Défendants — Statement of Cause 

OF Action. 

The rule that, if the coniplaint fails as a matter of law to exhibit a 
cause of action against the résident défendant, his présence may be dis- 
regarded and the controversy cousidered as one wholly between plaintifC 
and the nonresident défendant, is subject to the Qualifleatiou that the 
nature of the cause of action or controversy is what plaintiff in his plead- 
ings lias reasonably and in good faitli declared it to be, and that plain- 
tilï's right to retaiii the action in the state court may not be defeated by 
a mère failure through Inadverteuce or want of skill perfectly to state 
the facts constitutiiig the cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. | 92 ; 
Dec. Dig. § 47.*] 

5. Removal of Causes (§ 36*) — Citizensiiip— Résident Défendant— Joindeb 

— Cause of Action — Pleading^Good Faith. 

Where, in an action against a résident and a nonresident défendant, it 
is apparent that the facts hâve been fully stated, and they furnish no 
reasonable ground for contending for a lialdllty of the résident défend- 
ant, It may be reasonably inferred therefrom that plaintiff was guilty of 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bad faith in joining Mm and that his joinder was to prevent a removal 
of the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79 ; 
Dec. Dlg. § 36.*] 

6. Removal of Causes (§ 59*) — Pétition to Remove— Joint Défendants— Li- 
abilitt — joindeb. 

Décèdent, an employé of the G. Company, a foreign corporation liav- 
ing a coutract to construct a power iiouse for the S. Power Company, 
also a foreign corporation, having been directed by his superinteudent 
to paint tlie roof on a higher portion of the power house, suffered an 
electric shock; as he was passing over the concrète roof due to the rein- 
forcing Steel having become chargea with electricity from certain high 
tension wires over which défendants other than the 6. Company had 
caused a high voltage current to be transmitted to test certain new ma- 
chinery, from which shock décèdent subsequently died. Held that, while 
the G. Company might be liable for failure to furnish décèdent with a 
safe place to work, the power company might also be liable for failure 
to use reasonable care to see that its premises on which décèdent was 
an invitée were reasonably safe, and hence, though the ground of lia- 
bility was not the same, botli défendants might be properly Joined, so 
that a pétition by the G. Company to remove, in which the power com- 
pany did not join, could not be sustained. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 112, 
113; Dec. Dig. § 59.*] 

At Law. Action by Polly May Richardson, widow of Walter W. 
Richardson, deceased, and another, against the Southern Idaho Water 
Power Company and others. On pétition of défendant James A. 
Green & Co. for removal, the cause was removed to the fédéral courts, 
and plaintiffs moved to remand. Granted. 

Frawley & Block and Luther W. Tennyson, ail of Boise, Idaho, for 
plaintiffs. 

Booth, Lee, Badger, Rich & Parke, of Sait Lake City, Utah, for 
défendant Jas. A. Green & Co, 

DIETRICH, District Judge. The action was brought to recover 
damages for the death of Walter W. Richardson, who was killed on 
February 26, 1913, by an electric shock, received while he was em- 
ployed as a painter upon the new power house of the Southern Idaho 
Water Power Company at American Falls, Idaho ; it being alleged that 
the accident was due to the joint négligence of the several défendants. 
The plaintiffs, who are the heirs of the deceased, and the défendant 
Day, are résidents of the state of Idaho; the other défendants, four 
corporations, are nonresidents. The action was commenced in the 
State district court, and upon the pétition of the défendant James A. 
Green & Co. it was removed hère. Upon behalf of the removing de- 
fendant it is contended that the complaint exhibits a separable con- 
troversy between it and the plaintiffs, and it is further alleged that the 
défendant Day was fraudulently joined as a défendant for the purpose 
of defeating the jurisdiction of this court. The plaintiffs filed a reply 
to the pétition for removal, traversing the averments of fraudulent 
joinder ; but the issue thus presented was, at the hearing of the motion 

*For other cases see same topic & § nwmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to remand, submitted upon the face of the record, without other évi- 
dence. 

It is shown by the complaint that the défendant Southern Idaho 
Water Power Company, being the owner of a power site at American 
Falls, employed the défendant James A. Green & Co. to construct a 
power house, and employed the General Electric Company to install 
therein the necessary machinery for generating and transmitting elec- 
tric current. It does not appear very clearly just what the relation of 
the défendant Lynch-Cannon Engineering Company was to the project, 
but apparently it was associated in some manner with the General 
Electric Company in installing the machinery. The construction of 
the power house and the installation of the machinery were carried on 
concurrently, and, just prior to the accident, Richardson, who was in 
the employ of James A. Green & Co., was directed by its superintend- 
ant, W. F. Day, to paint the roof on the higher portion of the power 
house. In order to reach this roof it was necessary for him, and he 
was directed by his employer, to pass over the roof of the lower sec- 
tion of the building, which latter roof was constructed of concrète, re- 
inforced with steel. Coming from an existing generating plant be- 
longing to the power company, and penetrating the roof, and Connect- 
ing with the machinery inside, were three high-tension wires, over 
which the défendants, other than Green & Co. and Day, had caused a 
current of high voltage to be transmitted, for the purpose of testing out 
the new machinery. Thèse wires were not insulated at the point where 
they passed through the roof of the power house, and as a conséquence, 
it is claimed, the steel reinforcement of the concrète roof became 
charged, and when Richardson stepped upon it he received the fatal 
shock. It is averred that the roof was negligently constructed, and 
that the wires were negligently carried through the same without in- 
sulation, and that ail of the défendants knew, or by reasonable care 
should bave known, of its dangerous condition, whereas Richardson 
was, without any want of care upon his part, ignorant thereof. 

[1, 2] The objection to the sufficiency of the removal proceedings 
to confer jurisdiction assumes two phases, one involving the relation 
of the responsibility of Green & Co. for the accident to that of its 
superintendant, Day, and the other involving the relation of the re- 
sponsibility of Green & Co. to that of the other défendant corpora- 
tions. In the first place, both the plaintiffs and Day being résidents of 
this district, the case does not présent the requisite diversity of citizen- 
ship, unless Day can be disregarded as a défendant upon the ground 
that he is merely a nominal party. But a ruling in favor of the re- 
moving défendant upon this point is not in itself sufficient upon which 
to predicate the right of removal. It being a rule of law that ail of 
the nonresident défendants to a controversy must join in the pétition 
for removal, and the pétition hère being by Green & Co. alone, even if 
we disregard the présence of Day, the proceedings do not operate to 
confer jurisdiction, unless it be held that there is involved a controversy 
between Green & Co. and the plaintiffs which can be fully determined 
without the présence not only of Day, but of each of the other de- 
fendant corporations. If therefore the complaint exhibits a joint cause 
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of action against Green & Ce. aiid any other one of the défendants, 
the motion to remand must be allowed. 

[3] While the question is not entirely free from doubt, I am in- 
clined to tlie view that, were Green & Co. and Day the only parties de- 
fendant, the cause should be retained upon the ground that Day is, 
under the allégations of the amended complaint, only a nominal party. 
He is charged with no acts of misfeasance, no acts of positive wrong, 
contributing to Richardson's death, but only with failure to discharge 
his duty to his employer. Green & Co.'s négligence, if any there be, 
consists in its failure to use proper care in providing a safe place for 
Richardson in which to work. Day owed no duty to Richardson in 
this respect; his obligation was to his employer alone. Kelly v. Chi- 
cago & A. Ry. Co. (C. C.) 122 Fed. 289 ; Marach v. Columbia Box Co. 
(C. C.) 179 Fed. 412; Floyt v. Shenango Furnace Co. (C. C.) 186 Fed. 
539. The complaint therefore fails to state a cause of action against 
Day. 

[4] Now authority is not wanting for the proposition that, if the 
complaint fails as a matter of law to exhibit a cause of action against 
the résident défendant, his présence may be disregarded, and the con- 
troversy considered as one wholly between the plaintifï and the non- 
resident défendant. Nelson v. Hennessey (C. C.) 33 Fed. 113; Bryce 
V. Southern Ry. Co. (C. C.) 122 Fed. 709; Floyt v. Shenango Furnace 
Co. (C. C.) 186 Fed. 539; McAllister v. Chesapeake & O. Ry. Co. (D. 
C.) 198 Fed. 660. I cannot go so far, however, as to accept this as a 
rule of universal application. It is well settled that for the purposes of 
removal the nature of the cause of action or controversy is what the 
plaintifï bas in his pleadings reasonably and in good faith declared it 
to be. The plaintifï's right to retain the action in the state court should 
not b^e defeated by a mère failure, through inadvertence or want of 
skill, perfectly to state the facts constituting the cause of action, or 
vvhere there is some doubt whether or not the facts disclosed should, 
under the rule prevailing in the state court, be held to constitute a 
cause of action against the résident défendant. In the one case the 
defect may be remedied by amendment, and in the other the plaintifï 
has the right to bave the question passed upon by the state court. In 
gênerai it is thought that the sutificiency or insufficiency of the facts 
stated in the complaint against the résident défendant bears upon the 
plaintifï's intent in making him a party, and is of evidentiary value 
only. 

[5] In a case where it is apparent that the facts hâve been fully 
stated, and they furnish no reasonable ground for contending that the 
défendant is liable, the conclusion of bad faith in joining him as a 
défendant may be irrésistible. And so under changing circumstances 
the fact of the insufficiency of the complaint will hâve différent degrees 
of probative value. The action hère was originally brought against 
Green & Co., the General Electric Company, and the Lynch-Cannon 
Engineering Company, ail foreign corporations, and the American 
Fails Power Company, a corporation organized under the laws of 
Idaho. In the amended complaint the Southern Idaho Water Power 
Company, a foreign corporation, was substituted for the American 
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Falls Power Company, a domestic corporation, and the name of W. F. 
Day was entered. Considering thèse circumstances together with the 
fact that apparently the facts are fully stated against the défendant 
Day, and yet they are insufficient to constitute a cause of action against 
him, it would not be unreasonable to conclude that he is a nominal 
party only, and was joined merely to prevent removal; but in the view 
I hâve taken of the other phase of tire case it is unnecessary to fully 
consider or to décide this point. 

[6] As already stated, if a joint cause of action is stated against 
Green & Co. and any other one of the défendants, the removal pro- 
ceedings do not give us jurisd ction. Let us consider, therefore, the re- 
lation of one of the other défendants, the Southern Idaho Water 
Power Company, to the accident. The record leaves no doubt that the 
plaintifïs in good faith, and not without reason to believe that they 
had a right so to do, joined this company as a codefendant with Green 
& Co., upon the theory that both are jointly responsible for the death 
of their intestate. As to Green & Co. and the Water Power Company, 
therefore, the case is one where there has been an attempt to join in 
good faith the two "défendants as for a joint liability in tort." 

"It is well settled that an action of tort which uiight liave been brouglit 
against many persons or against any one or more of tliem, and wliicli is 
brought In a state court against ail jointly, contains no separate controversy 
which will authorize its removal by sonie of the défendants into the Circuit 
Court of the United States, even If they file separate answers and set up dif- 
férent défenses from the other défendants and allège that they are not jointly 
liable with tlieni, and that their own controversv with the plaintlff is a sep- 
arate one." Powers v. Chesapealie & O. Ky. Co., 169 V. S. 92, 18 Sup. Ct. 264, 
42 L. Ed. 673 ; Chesapeake & O. Ky. Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 
67, 45 L. Ed. 121; Alabania Southern Kv. v. Thompson, 200 U. S. 206. 26 
Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147 ; Southern Ry. Co. v. Miller, 217 
U. S. 209, 30 Sup. Ct. 450, 54 L. Ed. 732 ; Torrence v. Shedd, 144 U. S. 527, 12 
Sup. Ct. 726, 36 L. Ed. 528. 

The power company was the proprietor of the premises upon which 
the deceased was employed, and, while it did not rest under the obliga- 
tion of a master to provide safe appliances and a safe place to work, 
still the deceased was there by its invitation, either express or implied, 
and it owed to him a measure of duty in guarding him against the 
conséquences of hidden dangers. Generally speaking, this obligation 
is doubtless analogous to that which a proprietor owes to a guest or 
other person coming upon his premises by invitation. 1 Thomp. Neg. 
§ 680; Stevens v. United Gas Ce, 73 N. H. 159, 60 Atl. 848, 70 L. R. 
A. 119; O'Driscoll v. Faxon, 156 Mass. 527, 31 N. E. 685. But it is 
unnecessary to define to a nicety just what the power company's obli- 
gation to Richardson was, or to hold that a cause of action has been 
stated against it with ail the fullness that might be desired. It appears 
that in good faith the plaintiffs assert a claim against it, and that such 
claim is not without reasonable support, both in fact and law. It is ex- 
clusively for the court having jurisdiction of the cause to define with 
précision the extent of the defendant's duty and to détermine whether 
or not the facts stated constitute a violation thereof . 

However, as I understand, the moving défendant does not seriously 
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contend that a cause of action is not stated against the power company^ 
but it most earnestly urges that the acts of neghgence charged against 
Green & Co. are separate and distinct from those charged against each 
and ail of its codefendants. In the sensé that the défendants were not 
partners or jointly interested, or acting pursuant to some preconcerted 
plan, the contention is doubtless correct; but it does not follow that 
they cannot be joined in the same action. Accepting as true the facts 
as they are alleged, the négligence of each and ail the défendants was 
concurrent, and co-operated in causing the accident, and in case of 
co-operating or concurrent négligence the injured party may, at his. 
option, sue the wrongdoers either jointly or severally. 

"If the concurrent or successive négligence of tvvo persons combined to- 
getlier results in au injury to a thir<J person, he may reeover damages of ei- 
ther or both." 1 Tliomp. Neg. § 75 ; 23 Oyc. 433 ; 29 Cyc. 487. 

An illuminating discussion may be found in Graves v. City & 
Suburban Telegraph Association (C. C.) 132 Fed. 387. See, also, 
Goede v. City of Colorado Springs (D. C.) 200 Fed. 99; Railway Co. 
V. Martin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055. To adopt 
the view contended for by the removing défendant would be équivalent 
to holding that there has been a misjoinder of parties défendant, and 
that, in order to reeover from them, it would be necessary for the plain- 
tififs to bring a separate suit against each one. Such should not be the 
law. According to the shovving made by the complaint, each con- 
tributed to the accident, the injury was single, and the damage claimed 
is indivisible and is the resuit of the concurrent co-operating négligence 
of ail. 

In that view it is thought that the motion to remand must be allowed. 
An order will be entered accordingly. 



Ex parte THAW. 
(District Court, D. New Hampshlre, Deceniber 17, 1913.) 

No. 86, 

1. Extradition (§ 37*) — Kight to Bail. 

A person charged with a mlsdemeanor only In extradition proeeedings 
is entitled to bail as a matter of absolute rlght, both uuder the state and 
fédéral laws, uuless his enlargement on bail would be a menace to the 
eommunlty. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 34, 44, 48, 
50; Dec. Dig. § 37.*] 

a. Habeas Cobpus (§ 117*) — Question of Sanity — Détermination — Res Ju- 

DICATA — BeVIEW. 

Where petitioner, charged with murder, was acquitted on the ground 
of insaulty, and comniitted to an Insane hospltal, not as a criminal, but 
as a person whose liberty would be a menace to the eommunlty, he was 
a mère ward of the state, entitled to enlargement as soon as his mental 
condition became such that he was no longer a menace to the public 
peace and safety; and hence judgments in various habeas corpus pro- 
eeedings to détermine the question of sanity at the time the proeeedings 
were instituted by wMch he was remanded to custody were not res judi- 

•For other cases see same topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cata, and did not deprive hiin of the rlght to hâve siich question re-ex- 
amlned in a subséquent application for bail in proeeedings to extradite 
liim after lie had escaped to another state from the asylum. 

[Ed. Xote.— For other cases, see Habeas Corpus, Cent. Dig. §§ 119, 120 ; 
Dec. Dig. § 117.*] 

3. ExTiîADiTioN (§ 37*) — Sanity of Accused — Détermination — Commission. 

Where a person, commltted to an insane hospital in New York, escaped 
therefrom and was arrested in New Hampshire, and extradition proeeed- 
ings were instituted to retum him to New York for alleged conspiracy to 
obiain liis escape from the hospital, whlch was a misdemeanor, and he 
applied for bail pendlng the détermination of the right of the demand- 
ing State to extradlte liiin, the court had power to appoint an expert com- 
mission to détermine whether his mental capacity was such at the time 
of the application' that his enlargenieut on bail would not probably be a 
menace to the public peace. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. §§ 34, 44, 48, 
50 ; Dec. Dig. § 37.*] 

Pétition of Harry Kendall Thaw for writ of habeas corpus. Com- 
mission appointée! to détermine whether petitioner's enlargement would 
be Hkely to menace the pubhc. 

See, also, 209 Fed. 56. 

Drew, Shurtleff, Morris & Oakes, of Lancaster, N. H., and N. E. 
]Martin, of Concord, N. H., for petitioner. 

WiUiam T. Jérôme, of New Yorli City, and Bernard Jacobs, of 
Lancaster, N. H., for the State of New York. 

ALDRICH, District Judge. Under the petitioner's motion to be ad- 
mitted to bail, some appropriate method must be devised for inquiring 
into the public phase of the question presented. If we look to the face 
of the papers, it will appear that extradition is sought for a crime, 
declared by a New York statute to be a misdemeanor only, and not 
because he is an insane person escaping from custody. This référence 
to the nature of the charge is for the purpose of stating the présent 
question, and not for the purpose of defining the limit or scope of in- 
quiries to be made to spécifie or gênerai questions which may possibly 
hereafter arise. 

[1] For the purposes of the présent question, therefore, we hâve a 
situation in which the right of bail exists, and the right is absolute 
whether viewed under the statutes of New York, the statutes of the 
state of New Hampshire, or the fédéral laws, unless liberty of the 
petitioner under bail would be a menace to the community. It would 
not be interesting to inquire into the historical oppressions or other 
reasons which led to making the right of bail absolute in this coun- 
try, except to say that they were sufficient to warrant imperative déc- 
larations in Constitutions and statutes that persons charged with the 
lesser crimes shall be entitled to bail ; and for putting courts and magis- 
trates under the imperative mandate that bail shall be granted except 
in cases of grave crime. 

The right of bail, however, is subject, like ail other personal rights, 
to being influenced by considérations of public policy and public safety. 
This petitioner was put on trial some years ago charged with a high 

♦For other cases sec same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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crime, and was acquitted on the ground of insanity, and he was there- 
upon, under a New York statute, committed to the Matteawan Hospi- 
tal for the Insane. As a resuit of thèse proceedings, and according to 
the theory of the subséquent New York cases in respect to them, the 
petitioner was held at Matteawan, not as a criminal, but as a person 
whose liberty would be a menace to the community. 

[2] There is no prêteuse in any of the New York cases that there 
was any authority, under the New York law, for holding him, or sug- 
gestion of any purpose on the part of the learned judges dealing with 
the situation to hold him, beyond the time at which he would cease to 
be a person whose liberty would be a menace. Indeed, Justice Mor- 
schauser says in deciding one of the Thaw habeas corpus cases before 
him, referring to the verdict, and quoting the statute : 

'•The court nuist thereupon, if the défendant be in custody, and they deeni 
his discharge dangerons to the public pence or safety, order him to be com- 
mitted to the statQ luiuitic asylum until he beeomes saue." 

And again : 

"Until he bas recovered, or until such time as it shall be reasonably cer- 
tain that there is no danger of a recurring attack of the deluslon, or what- 
ever it may be." reojde v. Baker, 59 Mise. Kep. 359, 301, 3C5, 110 X Y. Supp. 
848, 819, 852. 

Mr. Justice Rich, in discussing the question of the constitutionality 
of the statute, and, in referring to the nature of Thaw's custody and 
to the statute (People ex rel. Peabody v. Chauler, 133 App. Div. 159, 
168, 117 N. Y. Supp. 322, 329), says: 

"Both are temporary expédients, exercised for the purpose of dlscharging 
the duty the state owes the public of protection from the danger incident to 
permitting freedom to a person mentally derauged." 

And again, referring to the duty of the state : 

"It is its duty to protect the publie, as well as the nnfortunate hlmself." 

And again : 

"He could not be detalned a moment after establishing liis restoration to 
sanity." 

And it is pointed out by the learned justice that such duty is dis- 
charged and such authority exercised under the police power of the 
state. Again, Mr. Justice Jenks, in the course of his opinion in the 
same case, says : 

"Such a connnitment is not for the punishment of such a défendant, for 
there can be no punishment for him who lias been acquitted ; but it is for pro- 
tection for the public, made in the exercise of the police power of the state. 
« * * The commitmeut can last only so long as the défendant is insane, 
and he bas the rlght at any time under the law to hâve his sanity determined 
npou habeas corpus. * * * The order of commitment settles nothlng 
linally or couclusively against the persou committed." 

Indeed, Justice Mills, in the course of his opinion, and in reviewing 
the various proceedings, in New York, involving Thaw's mental condi- 
tion, said, that the prior hearings, and quasi judicial déterminations, 
did not operate to put the question of présent mental condition under 
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the res judicata rule; that Thaw was only to be held until his enlarge- 
ment would not be a menace to the public ; that he was not in a hospi- 
tal as a criminal to undergo punishment, but there to be treated with 
considération and privilèges, not incompatible with discipline, with the 
hope that he might ultimately recover. 

This New York décision was in 1909; it assumes that Thaw has 
the right to bring as many habeas corpus proceedings as he deems nec- 
essary to protect his légal rights ; and that the question of mental con- 
dition is always open under such a proceeding. The reasoning of Jus- 
tice Mills not only applied to the then présent mental condition, but it 
reaches hère and includes this proceeding, and extends into the future, 
and its force, in effect, ordains, not that Thaw's présent condition 
would be a menace to the public peace and safety, if he were at large, 
but that the question of mental condition is now open, and that this 
court, and ail future courts, having jurisdiction, and the responsibility 
of the question of Thaw's mental condition, must deal with it as an 
open one. People ex tel. Thaw v. Lamb, Superintendent of Matteawan 
State Hospital (Sup.) 118 N. Y. Supp. 388. 

There bave thus been several hearings in Thaw's case in New York 
upon habeas corpus ; and it is perfectly correct, I think, to say that the 
theory of them ail is that the petitioner was held under the police 
power of the state during such time as his liberty would be dangerous 
to himself and to the community, and that they make no suggestion 
whatever that any finding of fact upon a question relating to danger 
to himself or the community is conclusive upon any issue of fact in- 
volved in any subséquent proceeding. Indeed, it would be quite con- 
sistent with the theory of the New York authorities to say that if the 
petitioner were in Matteawan today, and his case were under hearing 
in New York upon habeas corpus, the fact of sanity or insanity, of 
menace or no menace, of danger or no danger, would not be accepted 
as one concluded by any of the previous findings or adjudications. 
The petitioner, being thus held under the duty of protection, and under 
police power exercised as a temporary expédient, escaped, and was 
subsequently apprehended and taken into custody in this jurisdiction. 

Extradition proceedings were instituted before the Governor of New 
Hampshire. Subséquent to custody by New Hampshire state authority, 
and before executive action, habeas corpus proceedings were invoked 
in the United States court by the person escaping from New York pro- 
tection, and in his pétition it was alleged, speaking generally, that he 
was restrained of his liberty in New Hampshire without due process 
of law, and in contravention of the Constitution, and he is now held 
in custody by virtue of the authority of such a proceeding, and, al- 
leging himself to be a citizen of Pennsylvania, he now moves for an 
order of bail. 

The fact of Thaw's escape, not from a custody holding and punish- 
ing him as a criminal, but from New York's jurisdiction, guardianship, 
and protection, and the fact of his having been found hère (something 
for which this jurisdiction is in no way responsible), operate to trans- 
fer, temporarily at least, and until the question of the right of extra- 
dition is determined, the duty and responsibility of protecting the com- 
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munity and of protecting the petitioner. This jurisdiction, speaking in 
the extradition sensé, is for the présent his asylum, and the duty of de- 
termining the question of menace, arising upon the motion to be ad- 
mitted to bail, rests hère, and questions about it must be solved hère, 
and they hâve référence, as they would if the petitioner were at Mat- 
teawan and the questions were to-day raised in the New York courts, to 
his présent mental status ; and the question in respect to menace must 
be accepted hère, as it doubtless would be accepted in New York, as an 
open question, to be solved upon appropriate ascertainments made in 
an orderly way. 

In a récent discussion arising upon this motion for bail, the gênerai 
questions involved in the extradition proceeding were referred to as 
questions involving such difficulties that they would necessarily require 
time, and because the question of time has some bearing upon the ques- 
tion of bail ; and the New York habeas corpus cases are referred to 
in this rescript, not only because they are deemed to be authorities of 
weight and entitled to déférence, but because it has been urged upon me 
with rather extrême emphasis that they ought to be accepted as con- 
clusive of the question of présent menace involved in the broader ques- 
tion of public protection, a view which I do not accept, and a view 
which I hâve no reason for thinking the New York courts would ac- 
cept. 

Under the extradition proceeding, the claim of New York is entitled 
to very favorable considération, not because of alleged insanity, but 
because of the charge of a misdemeanor. In this sensé it is not per- 
ceived that discharging the duty and answering the responsibility of 
dealing with the question of danger to the public peace and safety 
while the petitioner is within this jurisdiction, involves any antagonism 
to the attitude of the New York courts, and it is certain that it involves 
no lack of déférence to the learned New York judges who hâve dealt 
with the difficult questions involved in the cases of this petitioner. 

The pétitions for the writs, and the answer, or replication, of the 
petitioner raise certain questions, and among them : 

First. That, while upon the papers extradition is sought for the 
crime of conspiracy to escape, the real and substantial purpose is to 
procure extradition for "re-confinement" in the Matteawan Hospital, 
and thus that there is bad faith in the extradition sensé. 

Second. That the case is not an extraditable one, because on the face 
of the papers New York is seeking to hâve a person extradited whom it 
was holding under process directed against an insane person. 

Third. That, upon the face of the papers, the commitment and the 
entire process since the verdict of acquittai is based upon an unconsti- 
tutional statute. 

It is only necessary to state thèse questions to show that their proper 
solution will require considérable time hère and elsewhere. Among 
the points which the answer raises against the constitutionality of the 
New York statute is that the statute contemplâtes commitment upon the 
verdict of the jury, based upon mental condition at the time of the al- 
leged homicide, without a trial upon the question of mental condition 
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at tlie subséquent time of commitment, and that the statute does not 
furnish adéquate remédies for relief. 

Although the constitutional question involved was determined in 
New York by a divided court, and although a similar statute, which 
was sustained by the Suprême Court of the state of Washington, was, 
in respect to its enforcement, declared against by the United States 
Circuit Court for the district including the state of Washington, and al- 
though the Suprême Court of the United States expressly left the con- 
stitutional question in that case open, it would hardly be expected that 
much should be done hère except to hear the parties and hâve the rec- 
ord put in shape for the Suprême Court, because, ordinarily, a court 
of first instance, in another jurisdiction, would not assume the respon- 
sibility of discharging a petitioner under habeas corpus proceedings 
upon the ground that a state statute, which had been declared consti- 
tutional by the highest court of the state, was not a valid one. 

The other position, which relates to the crime described, and to the 
person described, raises a question whether the papers describe a crime 
and a person within the meaning of the fédéral Constitution, and there- 
fore that position is one in respect to which the responsibilities hère are 
somewhat différent. 

If it be true that there is no case in this country, or in England, 
where a person has been extradited to a demanding state or country 
which had adjudged him insane, and was holding him as an insane per- 
son, for corrective purposes, at the time of his escape and flight, and 
if this, therefore, is a case of first instance, it will readily be seen that 
the question presented is one of possibly far-reaching conséquences, 
and one which would require careful argument by counsel and careful 
considération by courts having the responsibility of making proper 
déterminations. The questions involved are stated, not for the purpose 
of deciding them, or making any intimations about them, but as bearing 
upon the question of bail, in the sensé that they are questions of gravity 
which will properly require time. 

[3] Now, what shall be done with the petitioner pending the décision 
of thèse questions? Under the law, whether his right is tested by the 
New York law, the New Hampshire law, or the fédéral law, he is en- 
titled to bail as a constitutional or statutory right, unless his liberty 
under bail would be a menace to the community. The right of liberty, 
however, like ail other rights is subject to limitations or restraints put 
upon it by the necessities of public peace and well-being. The question, 
therefore, is one of a public character, and one not necessarily to be 
determined in an adversary or partisan contest. How shall the ques- 
tion be determined hère? It is supposed that hère, as well as in New 
York, such a question might be inquired into upon a hearing before 
the court, with numberless partisan expert witnesses for and against, 
and a long drawn out trial. A master might be appointed, with power 
to listen to the parties and their witnesses at an adversary hearing ; or 
a suitable nonpartisan commission might be created, to make examina- 
tions of the petitioner and observe his conduct, and, after ail has been 
done which should be done for the public interests, to report its opinion 
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on the question vvhether his being at large under bail would jeopardize 
the public peace. 

I prefer not to appoint a commissioner for an adversary hearing, be- 
cause such a hearing would involve a revival of undesirable agitation 
and an unnecessary disturbance of the public mind. I prefer not to 
hear it myself, upon adversary expert testimony, unless it is my im- 
perative duty to hold such a hearing, and I think it is not, at least at 
this stage of the proceeding. 

This particular question, under a motion for bail, being one of a 
public character, at least one having a public phase, and relating to 
the responsibility of protection, and one into which personal rights, 
aside from the right of the petitioner, enter very little, if at ail, Ihave 
no doubt of my authority to create a nonpartisan commission to pro- 
mote a nonpartisan inquiry in the interests of the public security and 
welfare. I shall, therefore, create a commission in whose judgment I 
would bave more confidence upon a question of this kind than I would 
in my own based upon a pubhc adversary hearing with partisan ex- 
perts, and one which I think will better answer ail possible public 
fears. 

I think the particular question involved hère bas référence to the 
présent mental condition in respect to probable danger and hazard, and 
not to the abstract question of unsoundness or insanity. Practically 
speaking, a question like the one under considération could not be de- 
termined upon that abstract question, because a person might be insane, 
and at the same time absolutely helpless and absolutely harmless. It is 
doubtless because of this view that the theory of the New York courts 
is, that the question of mental condition should always be treated as a;i 
open one, and that Thaw should only be held until his mental condition 
is such that his liberty would not be dangerous to the public. 

The theory of the New York judges being that Thaw was held at 
Matteawan as a ward of that state, and not as a criminal for purposes 
of punishment for crime, and, as he stands hère in this extradition pro- 
ceeding charged with a misdemeanor only, and as, under the motion, 
the right of bail exists hère as a constitutional or statutory right as it 
would in New York, upon a charge of a misdemeanor only, unless his 
liberty would be dangerous to the public, and as upon that question 
hère, as it would be in New York if he were there charged with a 
misdemeanor only and moving for bail, his mental condition in respect 
to présent danger is open to inquiry, and upon the situation hère, as be- 
tween him and the jurisdiction of his présent asylum, it becomes a ques- 
tion in ail essential and substantial respects one of , a public character, 
and there should be such an inquiry into his mental condition as will 
satisfy ail reasonable considérations of the public good. 

It is thought, therefore, that a commission comprising compétent and 
reputable nonpartisan experts will be reasonable to the petitioner, and 
will best satisfy public concern, if any there be. 

The commission is not appointed for the purpose of listening to ex- 
perts upon an adversary hearing, but for making such observations and 
examinations as it sees fit to make as to Thaw's présent condition ; and, 
whether he is insane or not, its opinion is sought upon the single and 
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sole question whether it is reasonably probable that his liberty under 
bail would be dangerous to the public peace and safety. 

Having made such observations and examinations as the commission 
sees fit, it will be open to the commission, upon the question of présent 
danger, to give ail interested parties leave to appear and offer évidence 
in respect to acts, if any, since his committal to Matteavvan, tending to 
show Personal violence, or any manifestations of a tendency or disposi- 
tion to do physical harm. This will, of course, include the évidence 
of Mr. Nute, the marshal, and Mr. Drew, the sherifif, who hâve had 
the petitioner in keeping, and who hâve had récent opportunities to 
observe his conduct. 

It is not intended that there should be a broad trial upon the gênerai 
question of insanity, because it is not the purpose, in dealing with this 
particular question of public phase and menace, to embarrass any sub- 
séquent litigation where the broad question of insanity might be in- 
volved. 

The theory of the New York courts being that Thaw's custody at 
Matteawan was not as punishment for crime, but for recovery of harm- 
less or nondangerous mental poise, and the question hère being only one 
of mental poise in respect to public danger, that question is the only 
one upon which the opinion of the commission is sought. 

It is open to the commission at ail times to make application for 
instructions, or for limitations or enlargements of the scope of the 
submission. 

Let a commission issue to Hon. Frank Sherwin Streeter, of Con- 
cord, N. H. ; Dr. Morton Prince, of Boston, professor emeritus, Tufts 
Collège Médical School, and physician for nervous diseases Boston 
City Hospital; Dr. George Aider Blumer, physician in chief and super- 
intendent, Butler Hospital for the Insane, at Providence, R. I. ; and 
Dr. Charles Parker Bancroft, superintendent of the New Hampshire 
State Hospital for the Insane, at Concord, N. H.— with authority 
and limitations not inconsistent with the suggestions contained in this 
rescript. 

When the report comes in, the parties may hâve leave to be heard 
further on the question of bail. 



In re THORSON BROS. 

(Dlistrict Court, E. D. Wlsconsiu. Septemher 29, 1013.) 

1. Bankruptcy (§ 184*) — Void Transfbrs— State r.,Aws— Rules of Pboperty. 
The rnle in Wiscoiisin, that chattel mortgases upon chaiigeable stocks 
of nierehandlse of whlch the niortsagor Is in ])ossession with liberty to 
sell in the ordinary course of business and apply the proceeds to his 
own use are fraudulent and void, niust be given elïect in the banivruptey 
court as a rule of property. 

[Ed. Note. — For other cases, see Banivruptey, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

*For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
209 F.— 61 
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2. Chattel Mobtqages (§ 190*)^Ketention of Possession bï Moetoagob— 
Sales. 

Under St. Wis. 1898, % 2316b, providlng that the mortgagor of any 
stock of goods or stock In trade of which lie is In possession, and from 
which he Is permitted to make sales and apply the proceeds upon tbe 
Indebtedness, shall file a-statement in wrlting of the aggregate amount 
of the sales, the amount applied on the mortgage délit, and the total val- 
uation of the stock added every 60 days, that snch mortgage shall cover 
and become a valid lien upon the property added to the stock, that if 
any mortgagor shall fail to file such statement the mortgage, as between 
the parties, shall be immediately due and payable, and shall cease to be 
a lien at the expiration of 15 days from the time fixed for such flling 
except as between the parties to afford the parties protection the mort- 
gagor must not only be permitted to make sales and apply the proceeds 
on the indebtedness, but the actual application thereof must be main- 
tained throughotit, and where the mortgagor is permitted to remain In 
possession, sell the stock and apply the proceeds to his own use, the 
flling of the statements do not protect the parties, and the mortgage is 
fraudulent and void as to other creditors. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 407- 
416; Dec. Dig. § 190.*] 

In Bankruptcy. Proceeding against Thorson Bros. On a pétition 
by E. C. Leean, attacking certain chattel mortgages as fraudulent and 
void, the référée held such mortgages void, and the Bank of Scandi- 
navia pétitions for a review. Affirmed. 

The bankrupts, merchants, on différent dates, executed to the respondent 
bank three several mortgages covering their stock of gênerai merchandise 
contained in a store conducted by them to secure indebtedness aggregatiug 
$4,875. Thereupon they continued the conduct of their business, selling from 
such stock and buying new goods, in the usual course. None of the pro- 
ceeds, except a sniall portion used to pay interest, was applied on the mort- 
gage debt. Every 60 days, the mortgagors signed and delivered to the cashier 
of respondent statements showing gross purchases added to and sales from, 
the mortgaged stock; and in each instance certified to the continued ex- 
istence of the full amount of the debts secured by the several mortgages — 
in otlier words, negatived the application of proceeds of sale toward the 
paynient of the debts. Thèse statements were not "verifled." They vvere 
flled by the cashier with the village clerk in whose office the mortgages were 
on flle. 

Bankruptcy havlng ensued, the trustée attacks the mortgages as fraudulent 
and void. By stipulation between the parties the stock of goods was sold, 
and their respective claims are now asserted against the proceeds. 

The référée held the mortgages void, except as to furniture and flxtures 
and adjudged the trustée entitled to the fund. The respondent bank's claims 
are allowed as nonpreferred. It pétitions for a review of the proceedings. 

Browne, Browne & Smith, of Waupaca, Wis., for mortgagees. 
H. J. Severson, of lola, Wis., for trustée. 

GEIGER, District Judge (after stating the facts as above). [1] 
The facts are conceded. Prior to 1887, under the law of Wisconsin — 
to which eiïect must be given as a rule of property — chattel mort- 
gages upon changeable stocks of merchandise, the mortgagor being 
in possession, at liberty to sell in the ordinary course of business, and 
to apply the proceeds to his own use, were fraudulent and void. Place 
V. Langworthy, 13 Wis. 629, 80 Am. Dec. 758; Steinart v. Deuster, 

*For other cases see same topic & § .«vmbeb iii Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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23 Wis. 136; Blakeslee v. Rossman, 43 Wis. 116; Single v. Phelps, 
20 Wis. 398; Anderson v. Patterson, 64 Wis. 557, 25 N. W. 541. 

[2] The last-cited case was decided in 1885. Chapter 241 of the 
Laws of 1887 (now section 2316b, Statutes 1898 of Wisconsin) pro- 
vides : 

"The mortgagor of any stock of goods or stock in trade of which he Is in 
possession and from which he is permitted to make sales and apply tlie 
proceeds thereof upon the indebtedness existing between hlm and the mort- 
gagee shall flle a statement in writlng of the aggregate amount of the sales 
inade therefrom, the amount applied oh the inortgage debt and the total 
valuation of the stock added every sixty days from the date of such mort- 
gage with the town, city or village clerk in whose office said mortgage is 
filed. Such mortgage shall cover and be a valid lien upon the property 
added to such stock after its exécution for the amount of the indebtedness 
remaining unpaid thereon. Such statement shall he verlfied by the mort- 
gagor, his agent or attorney as being a true and correct statement of ail 
sales made from the stock of mortgaged goods, the value of the additions 
made to the original stock slnce the date of the mortgage or the date of the 
last verified statement so filed and the amount pald on the mortgage debt 
since the exécution of the mortgage or the flling of such statement. If any 
mortgagor shall fail to flle the statement herein required within the time 
prescribed the mortgage, as between the parties thereto, shall be Immediately 
due and payable, and at the expiration of fifteen days from the time fixed 
for the filing of such statement shall cease to be a lien upon such stock of 
goods or stock in trade except as between the mortgagor and mortgagee." 

This section doubtless was aimed to provide some regulative or rem- 
édiai measures in respect of mortgages on merchandise stocks. It 
seems to be limited to recognizing the validity of such instruments if 
thèse conditions çoncur and are complied with : (1) That the mort- 
gagee may remain in possession and seh the stock. (2) That the pro- 
ceeds of sale be applied toward the extinction of the mortgage debt. 
(3) That the mortgage lien attach to after-acquired goods. (4) That 
the sales, accretions, or substitution of stocks, and the application of 
proceeds of sale be evidenced by filing verified statements as pre- 
scribed. 

It may be noted that, prior to the enactment of this statute, the 
adjudications were unequivocally to the eftect that mortgages, where- 
under the mortgagor was at liberty to make sales and apply the pro- 
ceeds to his own use, were "fraudulent and void in law as against 
creditors; absolutely void as to them, beyond ail aid from extrinsic 
facts." Blakeslee v. Rossman, supra. And in Anderson v. Patterson, 
it was said: 

"ïhat the inévitable tendency and eftect of a mortgage, fair and valid on 
its face, but void because of some extrinsic or secret inflrmity, must be to 
lùnder and delay the creditors of the mortgagor in the collection of their 
debts, is perfectly obvions, and the parties thereto cannot be heard to say 
that they dld not intend that such effect should resuit from their actions. 
* * • When property is mortgaged to one creditor to secure his demand, 
good faith to other creditors of the mortgagor requires that, if the same be 
sold, the proceeds shall be applied to the payment of the mortgage debt." 

It is urged on behalf of the respondent bank that the statute, quoted, 
was passed to relieve the mortgagor from this rule of constructive 
and conclusive fraud; that an attack upon mortgages of merchandise 
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stock, like those before us, must be now supported by proof of actual 
fraud; that the trustee's case fails, because the proof hère undisput- 
edly shows the debt to be honest; that the proceeds of sale were 
"economically used in payment of their Hving expenses and in pay- 
ment for merclianchse and replenishing their stock — in short, because 
the référée expressly f ound : 

"That the mortgages were glven and received by the parties in good faith, 
with no actual lutent to hinder, delay, or defraud creditora." 

That the original position of the Suprême Court of Wisconsin has 
not been shaken by the enactment of this section is shown by the later 
cases of Baumbach v. Hobkirk, 104 Wis. 488, 80 N. W. 740; Bank 
of Kaukauna v. Joannes, 98 Wis. 321. 73 N., W. 997; Franzke v. 
Hitchon, 105 Wis. 11, 80 N. W. 931. True, as pointed out by coun- 
sel, in none of thèse cases was the scope or application of the statute 
expressly considered or determined; in fact, it was not referred to. 
But, the statute having been enacted many years ago, it is fair to pré- 
sume that it was considered to be limited to the cases therein speci- 
fied, viz,, to those cases where a mortgagor of a stock of merchandise 
is in possession and "is permitted to make sales and apply the pro- 
ceeds thereof upon the mortgage indebtedness" ; and that it has no 
application whatever to a situation where, as hère, the mortgagor is 
permitted to make sales and not apply the proceeds to such debt. It 
is necessary in order that parties, mortgagor and mortgagee, be af- 
forded protection under this statute, not only that the mortgagor be 
permitted to make the sales and apply the proceeds as indicated, but 
that the actual application be maintained throughout, evidenced by fil- 
ing statements which shall show such application whenever sales hâve 
been made. In other words, the parties to the mortgage must, at their 
péril, at ail times maintain and be able to show, as prescribed, that 
the relation is one within the scope of the statute and not within the 
other rule which is equally in force. Therefore, when the respond- 
ent mortgagee permitted the mortgagor to remain in possession, sell 
the stock, and use the proceeds as it is conceded they were used, the 
relation was other than the one which is permitted and regulated by 
the section in question ; and the statements filed, instead of protect- 
ing the parties, are quite conclusive évidence against them, no mat- 
ter what the original intention may hâve been. 

The final clause: 

"If any mortgagor shall fall to file the statement hereln reqnired withlu 
the tlme prescribed, the mortgage, as betweeu the parties thereto, shall im- 
mediately be due and i)ayable and at the expiration of flfteen days from the 
time flxed for the fillng of such statement shall cease to be a lien upon such 
stock of goods, or stock in trade except as between the mortgagor and mort- 
gagee" 

— supports this position. Under this, even though the proceeds are 
applied, the failure to file the statement renders the mortgage void. It 
would be incongruous to permit the parties to hâve the protection of 
the statute by filing statements, which disclose that the mortgagoi* 
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was selling the property and not applying the proceeds. The only 
purpose of the statute seems to be to regulate and protect the particu- 
lar mortgages embraced within its terms. 

The referee's décision in the matter is therefore afRrmed. 



THE ASHLEY. 
(District Court, E. D. :New York. December 6, 1013.) 

1. Collision (§ S*) — Navigation Rl'Les— East Kiver. 

ïhe East River is a narrow channel, hnt beats navigatlng tberein are 
not bound by the so-called narrow ehannel rule, but are requlred to ob- 
serve the Xew York statute by keei)ing as nearly as possible in the center 
of the river, at the sanie time observlng tlie gênerai rules as to passing 
port to port when meeting and that in crossiug the burden is on the 
one havlng the other on lier starboard hand. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 7; Dec. Dlg. 
§ 8.*] 

2. Collision (§ 05*) — Tugs and Tows Navigating East River — Fault. 

The tug Volunteer, wlth a sand scow on each side, was passing down 
and diagonally across East River on an ebb tide to the entrance to Wall- 
about Channel, when on nearing the Brooklyn shore a car float along- 
side the tug Ashley came into collision with and injured one of the scows. 
The Ashley was coming up near the Manhattan shore, but turned across 
in time to intercept the Volunteer, so that at the time of the collision 
they were on crosslng courses. The Volunteer gave a two-whistle signal 
indicating her intention to cross ahead, which was apparently misunder- 
stood. Hcld that, as the Ashley had previously been on no certain course, 
the Volunteer was not the burdened vessel under the starboard hand 
rule, but was within her rights in keeping her course, and that the Ash- 
ley was in fault for so changing her course as to bring about the col- 
lision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for colhsion by the Phœnix Sand & Gravel 
Company, as owner of the scow Cherry, against the steam tug Ashley. 
Decree for libelant. 

^ Foley^ & Martin, of New York City (William J. Martin, of New 
York City, of counsel), for libelant. 

James J. Macklin, of New York City, for claimant. 

CHATFIELD, District Judge. On the evening of June 20, 1911, 
at about 9 o'clock, the tug Volunteer was proceeding down the East 
River with two loaded sand scows, the Cherry and Gelt, alongside. 
The tug was between the sand scows, which were drawn together 
slightly toward the bow and were about 100 feet in length, while the 
tug was some 78 feet long. A third scow had been left at Fourteenth 
Street, Manhattan, and the Volunteer proceeded with the ebb tide 
down the East River until she passed the point marked "10 St. Buoy," 
at a distance of some 200 or 300 feet to the eastward or toward 
Brooklyn. She then took a course toward the Brooklyn shore in such 

*For other cases .see same topic & § number in Dec. & Am, Digs. 1907 to a!.te, & Rep'r Indexes 
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a direction as to carry lier under the Williamsburgh Bridge, about 
one-third of the way out f roni the Brooklyn pier. The sand scows 
were intended to be taken into the Wallabout Channel immediately 
below the ferry slips which are just to the south of the Williainsburgh 
Bridge on the Brooklyn side. 

. It was about 9 o'clock in the evening, and the night was pleasant 
and clear, although there was no moon. The ebb tide had been run- 
ning for several hours, and the testimony shows that a boat would 
be carried by the tide at the rate of about 2V2 miles an hour. The 
change in direction of the East River at the Navy Yard and the large 
opening caused by the Navy Yard (at the upper or northern side of 
which lies the entrance to the Wallabout Channel where the sand 
scows were bound) form an eddy which sends a current upstreaui 
along the Broadway ferry slips to a point well up toward the Wil- 
liamsburgh Bridge. The master of the Volunteer testifies that this 
fîood eddy extends several blocks above the Williamsburgh Bridge, 
along shore; but that particular point is immaterial in this case, for 
the Volunteer was out in the stream far enough to avoid the eddy 
until it reached substantially the point of collision. The existence of 
this eddy, however, makes it necessary for a boat coming down the 
East River with the ebb tide to go into the Wallabout or Navy Yard 
channels in a direction generally against the eddy tide, and thus to 
avoid being whirled around to such an extent as to make it impossi- 
ble to reach the entrance to the Wallabout. 

It is évident that a boat, proceeding from near the 10 St. buoy to 
the Broadway Ferry slips on the Brooklyn side would continuously 
show her green light tO- ail beats further down the East River and 
coming up against the ebb tide.. 

The chart also shows that any boat coming up the East River, un- 
til it reached a point straight out from the Navy Yard, would show 
the red light to a boat coming down the river and not yet having 
passed the Williamsburgh Bridge. 

A New York Central tug with a tow was coming down the river 
abreast of the Volunteer at about the 10 St. buoy, which she left to 
starboard some 50 feet. She overtook the Volunteer near what is 
known as the Third street reef, and passed the Volunteer some 200 
feet to the west or to starboard. 

As the Volunteer had come out from the New York shore and had 
then been further west than the New York Central tug, it is évident 
that in efïect the Volunteer had crossed the New York Central's bows, 
and there is testimony on the part of the New York Central tug that 
a two-whistle signal was given by the Volunteer to the New York 
Central tow to indicate that the Volunteer was going to proceed 
toward Brooklyn. At any rate, the New York Central tow passed 
down to the west of the Volunteer, and, in order to obtain the benefit 
of the ebb tide, held near the center of the river until opposite Cor- 
laers Hook, where she passed the Ashley, a powerful Jersey Central 
Railroad tug, having on her port side a car float loaded with 19 freight 
cars. The car iloat was some 280 feet in length and extended a con- 
sidérable distance (about 130 feet) beyond the bow of the Ashley. 
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The Ashley had been coming up the New York sîde of the river 
to Corlaers Hook to take advantage of the protection of the shore 
against the ebb tide, and at this point made a turn toward Brook- 
lyn. This turn is located by ail of the witnesses in the case as having 
occurred nearly opposite, that is, straight out, from the upper pier 
on the Cob Dock in the Navy Yard, or nearly opposite the Corlaers 
Hook Park. 

It is apparent from the testimony of ail the witnesses that the turn 
was executed in such a way as to carry the Ashley and her float 
sharply across the river and to a point 400 or 500 feet from the con- 
tinuation of the Brooklyn shore line down past the Navy Yard. The 
statements of the witnesses generally, as shown in the testimony, are 
based upon recollection some time after the accident. The testimony 
of the men from the New York Central tug is to the eiïect that the 
matter was fixed in their minds by conversations had the next morn- 
ing, to the effect that a collision had occurred. They are positive as 
to what they saw, and are positive in stating that the Ashley passed 
to the stern of the New York Central tow, having come up on the New 
York side of that tow, and that no other railroad tug was in the vicin- 
ity. This accords with the testimony of the captain of the Volunteer, 
but is contradicted by the captain of the Ashley and bis crew, who 
think that the only railroad tow in the neighborhood was that of a 
New Haven tug, which went down between them and the New York 
shore, and which forced them well out into the river towards Brook- 
lyn, just opposite the Navy Yard. 

The demeanor of the witnesses would indicate that each party was 
trying to be accurate in this respect, but the recollection of the New 
York Central's witnesses seenis to be more trustworthy, and no trace 
of any New Haven tug in the river that night has been found. Tes- 
timony as to the situation, circumstances, and results of the collision 
is practically not in contradiction. The Volunteer, having blown a 
whistle to the Ashley, then blew an alarm, which it followed by an- 
other whistle and another alarm. The float of the Ashley coming in 
collision with the scow Cherry, caused some damage upon the forward 
starboard corner of the Cherry, while the overhang of the float plowed 
along the deck of the Cherry, burying itself in the sand and breaking 
down the bulkhead. The lines from the Cherry to the Volunteer were 
broken. Both the Ashley and the Volunteer reversed at or near the 
time of collision and moved apart, but the Cherry remained upon the 
bow of the car float, from which it was removed by the tug Gallagher, 
taken into the Wallabout, and placed near the dock, but in such condi- 
tion as to list and leaking that it soon capsized and the load of sand 
was lost. The position of the collision seems to bave been some 300 
feet out from the lowest rack of the Broadway ferry. The exact 
distance from the shore makes no great différence, as the occurrence 
was, in any event, so far over toward the Brooklyn shore that the 
respective movements and rights of the boats control liability, and is 
affected by the distance from shore only in so far as it appears that 
the Ashley could not pass in shore nor proceed further straight ahead. 

The Ashley testifies that the whistle signal from the Volunteer was 
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a one-vvhîstle signal, indicating that it was to pass to port, and that 
the Ashley answered by a one-whistle signal, which was followed by 
an alarm from the Volunteer. The Volunteer testifies that it gave 
two signais of tvvo whistles and also two alarms, indicating by the 
two-whistle signais that it was to pass across the Ashley's bow and 
pass starboard to starboard. The captain of the Ashley testifies that 
he saw the Volunteer when she was iip the river under or above the 
Williamsburgh Bridge and as she emerged from behind the railroad 
tow, which he claims was that of a New Haven tug, but which ap- 
pears to be the New York Central tow. The captain of the Ashley 
claims that he saw both lights of the Volunteer until just before the 
collision, when the lights changed to green only. This is manifestly 
impossible. The captain of the Volunteer testifies that he saw only 
the red light of the Ashley, until just before the collision, when he 
saw a reflection from the green light which immediately disappeared. 

Whatever were the movements of the Volunteer, it is évident that 
she would see the red light of the Ashley practically up to the point 
of collision, and the question remains therefore, upon the facts, which 
was the burdened vessel, and whether, upon the courses and signais 
indicated, the Volunteer had the right to proceed toward Brooklyn 
in an attempt to enter the Wallabout across the Ashley's bows, or 
whether she was bound to hold her course down the East River and 
to pass the Ashley port to port, thus going under the Ashley's stern 
into the Wallabout, with the possible resuit of not being able to make 
the entrance to the channel. 

It would seem from the testimony that the Volunteer must hâve 
given, as her witnesses testify, a two-whistle signal. The New York 
Central tug heard a two-whistle signal which they assumed was given 
to them, and they also testify that another two-whistle signal was given 
just before the alarm. 

In view of the position of the boats and the intentions of the 
Volunteer, it is évident that a one-whistle signal could hâve been given 
to the Ashley only by mistake, for, at the time of giving such signal, 
the New York Central tug had not passed down the river suflîciently 
to either force the Ashley across to the Brooklyn shore, nor to bring 
the x\shley to a position where her turn toward Brooklyn could hâve 
already occurred, to a sufficient extent to prevent the Volunteer from 
Crossing to the Brooklyn side. By the time that the New York Cen- 
tral tug was alongside the Ashley, the Volunteer was well over on 
the Brooklyn side, and a one-whistle signal to the Ashley seems im- 
possible. 

It must be held, therefore, that the Ashley either attempted to force 
the Volunteer to hold a course out in the river and allow the Ashley 
to proceed up the Brooklyn side, and thus to hâve changed the whis- 
tle signal — that is, crossed signais with the Volunteer — or else that 
the Ashley mistook the Volunteer's whistle and treated it as a one- 
whistle signal. The Ashley therefore was responsible for the col- 
lision, unless the Volunteer was bound to keep out of her way. 

[ 1 J The East River is a narrow channel, but it bas been repeatedly 
held that boats navigating therein are not bound by the so-called narrow 
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channel rule and should respect the New York statute requiring naviga- 
tion in the center of the river. The Bay State (D. C.) 153 Fed. 973; 
The Oregon (D. C.) 180 Fed. 299; The No. 4, 161 Fed. 847, 88 C. C. A. 
665; The Somervihe, 162 Fed. 681, 89 C. C. A. 473. But it has 
also been held many times, and it is évident that if two boats are 
meeting they are required to pass port to port under the gênerai rule, 
or that if two boats are upon crossing courses the burden is upon the 
boat which has the other upon her starboard hand. The narrow chan- 
nel rule is nothing more nor less in such a case than an application of 
the port to port rule in connection with the New York state statute. 
When, however, the présence of an eddy or a strong set of tide and 
the formation of the river makes it necessary to treat the channel 
as located upon one shore or the other ail the way, by gênerai custom, 
boats follow the line of the shore and do not take the middle of the 
river. In such case they are still bound by the gênerai rules of navi- 
gation, and although neither of them may be considered a wrongdoer, 
and may be entitled to the protection of the obligatory rules of con- 
duct from boats in the neighborhood, nevertheless any boat invoking 
a gênerai rule of navigation as an excuse for its own acts or its al- 
légations of fault must show that the rule is applicable. 

[2] The claimant herein contends strongly that, because the Ashley 
was coming up the river in such a way as to show her red light while 
the Volunteer was coming down and crossing the river in such a po- 
sition as to show her green light, the Volunteer had the Ashley upon 
her starboard hand when both boats were upon crossing courses, and 
that therefore the starboard hand rule required the Volunteer to keep 
out of the way of the Ashley, so long as the Ashley held her course 
and distance. 

If the case were tested from thèse positions o£ the boats alone, 
there might be reason for the contention. But it appears that the 
Ashley was holding dififerent courses at différent times and yet 
throughout ail of the times showing her red light. She came up the 
river from the Brooklyn Bridge by the New York shore. She crossed 
over to Brooklyn around or under the stern of another tow. She 
then proceeded toward Brooklyn in a gênerai direction such as to head 
off the Volunteer. During ail of this time her course was up the 
river to a point some two miles beyond. It cannot be said that she was 
holding any particular course with référence to the movements of the 
Volunteer. But, again, the Volunteer, under the starboard hand rule, 
would hâve been upon a crossing course only if those courses would 
intersect. According to the testimony of ail the witnesses, the Volun- 
teer would hâve passed ahead of the Ashley and gone down the Brook- 
lyn side or into the Wallabout channel, several hundred feet from 
the Ashley's course at the time the first signal was given by the Vol- 
unteer. If therefore this was a signal indicating that the Volunteer 
would pass to starboard of the Ashley, and if the Ashley was then on 
a course generally up the river and had not reached a point where she 
would seem to be crossing the Volunteer's bow, then the Ashley was 
at fault for assuming that, by adoption of a course to head ofï the 
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Volunteer, she could make herself the starboard hand vessel and cross 
signais. 

As has been said, the évidence that the Volunteer gave a one-whistle 
signal is not persuasive, and the case would seem to indicate that the 
Ashley, thinking to take the Brooklyn side of the river and not ob- 
serving the New York statute by remaining in the center of the chan- 
nel, but assuming that under custom and local conditions she could 
take advantage of the slacker tide and go up along the Brooklyn shore, 
mistakenly assumed that she had the right to force the Volunteer to 
pass her to port, and insisted on so doing until it v^ras too late to 
avoid the collision. 

The testimony shows that the Volunteer was backing before the 
collision and that her headway was considerably stopped. The Ashley 
must hâve been going at considérable speed, and, although there is 
some dispute as to the angle and the exact point at which the boat 
struck the scow, nevertheless the gênerai testimony is that the bow of 
the car float, which projected over 100 feet beyond the Ashley, went 
into the forward starboard bow of the sand scow, and that the Ashley 
still had momentum enough to force the float partly through the scow 
and under her load. This would indicate that the Ashley was under 
greater way than the scow and bears against the contention of the Ash- 
ley that the Volunteer sheered across the course of the Ashley and 
floated down upon her thus causing a collision. 

The libelant may hâve a decree. 



TIIFi C. S. HOLMES. 

(District Coiut, W. D. Wasliingtou, X. D. Dec. 31, 1913.) 

Ko. 2,539. 

L. Seamen (§ 29*) — AcTioisr for Injuries — Liabtlity of Vessel. 

Tlie owiier of a vessel wluch was seaworthy aiid properly equipped and 
mauned was ixiider no duty to see tiiat ueeded assistance was given to 
a seamau in tlie performance of his duties by otlier members of tlie crew, 
and a suit in rem will not lie against tlie vessel for an iujury to the 
seaman because of the master's négligence in sucli respect. 

[Ed. Note.— For otlier cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 20.*] 

i. Seamen (§ 29*) — Injury in Service— Liability of Owner. 

. It is tlie duty of tlie owner of a vessel to furnish an in.iured seaman 
with proper médical eare. and the mastor is his représentative with 
respect to sucli duty, for whose négligence the owner is liable; but he is 
not liable for the négligence of a pliysician eniployed by the master pro- 
vided the master exercised ordinary and reasonable care In the sélection. 
[Ed. Kote.— For otlier cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

}. Seamen (§ 29*) — Ikjury in Service— Liability oe Owkbr. 

The owrer of a vessel is liable for the expenses of effecting the cure 
of a seaman injured in his emi)loy so far as the cure is possible by or- 
dinary médical means, and tliis liability exists even where tlie owner lias 

»V'or other cases see same toplc & § nu.mbkr in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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not been négligent and may be enforced in rem, but any liability beyond 
that can only be based on négligence. 

[Ed. Note.~For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Suit by Gust Fondahn against the schooner C. S. 
Holmes. On exceptions to libel. Exceptions sustained. 

Daniel Landon, of Seattle, Wash., for libelant. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for claimant, 

NETERER, District Judge. The libelant seeks damages for Per- 
sonal injuries sustained on board the schooner C. S. Holmes, and for 
négligence of the master in furnishing médical treatment thereafter. 
The libel allèges that in December, 1912, libelant signed articles as 
an able seaman for a voyage from San Francisco, Cal., to Everett, 
Wash., and return, and that : 

"While on said voyage * * • on tbe 3d day of January, 1913, at about 
the bour of 8 o'clock in the afternoon while the said schooner was being 
towed near Cape Flattery, the captain of said scliooner gave orders for the 
libelant to go forward and let go the towline or sprig; that in pursuance of 
said order the libelant went forward and commenced to release the wire 
towline or sprig reaching from said schooner to the tugboat in the présence 
of the captain and the rest of the crew; that in order to release the same 
It became necessary for the libelant to hâve assistance; that the captain 
with the rest of the crew standing near by negligently failed to inslst upon 
giving libelant assistance: that libelant alone was unable to prevent said 
towline or sprig from springing, and the end of the same struck libelant with 
great force and violence, causing a compound fracture of the right arm and 
injuring his back." 

Then follow the allégations of négligence in the furnishing of médi- 
cal treatment, which will be discussed later. 

[1] The claimant filed exceptions to the libel, the second paragraph 
of which reads as f ollows : 

"That this action, instituted by a seaman in rem against a vessel to re- 
cover damages for Personal injuries sustained by him aboard a seaworthy 
vessel at sea, is not an admiralty and maritime cause of action and Is not 
within the jurisdlction of this honorable court." 

It will be seen that the négligence alleged is that : 

"The captain with the rest of the crew negligently failed to Inslst upon 
giving libelant assistance." 

The issue raised by the exception is whether for such négligence the 
vessel is liable. 

The members of the crew, "except perhaps the master," must be 
considered fellow servants. The Osceola, 189 U. S. 158, 23 Sup. Ct. 
483, 47 L. Ed. 760. Is the master a fellow servant of the other mem- 
bers of the crew ? 

"To put it most favorably for the libelant, the question was reserved in 
The Osceola, 189 U. S. 158 [23 Sup. Ct. 483, 47 L. Ed. 760]." The Bunker 
HIU (D. G.) 198 Fed. 587. 

In The Governor Ames (D. C.) 55 Fed. 327, Judge Hanford held 
that there could be no recovery for the négligence of the officers of a 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes . 
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vessel, where tlie owner had furnished proper equipment, and a suffi- 
cient crew, and many authorities may be cited in support of such a 
holding. 25 Am. & Eng. Enc. of Law; The City of Alexandria (D. 
C.) 17 Fed. 390; The Bunker Hill (D. C.) 198 Fed. 587. 

The truc rule is that stated by Judge Ross in Oison v. Oregon Coal 
& Navigation Co., 104 Fed. 574, 576, 44 C. C. A. 51, 53 : 

"It is undoubtocll.y true that the master reprcseiits the owuer In respoct 
to the Personal duties and oblisations whlch the latter owes to seanien, 
such, for instance, as the maintenance of the ship aurt her apparel in a safe 
and seawortliy condition, procurlni:; repairs and supplies, tlie suppl.ving of 
tlie crew witli sufticient food and witli médical atteiidance and care In case 
of in.iury and sickness, and for his neglect in any of tliose particulars the 
owner is llable." 

In that case the owner was held not liable for the négligence of the 
master in leaving a hatch open, on the ground : 

"Tliat it was no more than négligence in tlio ordinary navigation of the 
ship, in which connnon emx>loynient ail of the menibers of the ship's Com- 
pany were engaged." 

In this case, t!ie négligence being predicated upon the fact that the 
captain and the rest of the crew were standing near by and negligently 
failed to insist upon giving libelant assistance, it nnist be conceded for 
the purpose of the allégation that the owners had furnished a sufticient 
crew. Having furnished such a crew, were the owners bound to see, 
as varions exigencies arose in the navigation of the ship requiring that 
assistance be given to one of the members of the crew, that the other 
members should go to his aid? To do so would make each member 
of the crew the personal représentative of the owner, and overthrow 
every décision that bas ever been written on the question. It not being 
the duty of the owner to see that such assistance was given libelant, 
the master cannot be said to hâve been the représentative of the owner 
with respect to such duty, and for his négligence in such respect the 
vessel cannot be proceeded against in rem. 

The allégations of the complaint in référence to négligence in fur- 
nishing médical treatment are as follows : 

"That at the ti]no libelant was injni'ed as aforesaid the captain of said 
schooner ordered the same to turn back to l'ort Angeles, at whicli port she 
arrived at 3 o'clock the next morning; that, before ianding at l'ort Angeles, 
this libelant requested the captain to be taken to l'ort Townsend; that said 
captain informed libelant that it would be too nmcli expense to said sclioouer 
and that a marine doetor was located at l'ort Angeles; that, after waiting 
some four hours at l'ort Angeles on board of said ship, libelant, against his 
wish, was taken asliore, where the captain took hlm to a private doetor 
and represented to said doetor that lie would be iiaid for his services through 
the marine hospital; that said doetor took charge of tlie case, and imniedi- 
îitely tliereafter tlie captain of said schooner informed the doetor that he 
(the llbeUmt) was in the doctor's hands and off his own; tliat, about 11 
o'clock of that same forenoon, tliis libelant was ehloroformed by the doetor, 
and an attempt was made to set the liones broken; tliat by reason of the care- 
lessness and négligence of the captain of said sbij) in turning this libelant, 
against his désire, over to an inexperienced, incompétent, and unwilling doe- 
tor, the work was doue in an unskillful and whoUy improper manner. 

"That after remaluing at Port Angeles three days the said doetor requested 
this libelant to put ou his clothes, informing hiui that the représentations, 
made by the captain to the doetor, regardiug liis pay, were false, and he 
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had better go to Port Townsend to the marine hospital; that libelant was 
unal)le to move or be moved, and after remalning there several days longer 
wlthout i)roper attention he flnallj'' went to Port Townsend to the marine hos- 
pital; that at the time of arriving at Port Townsend, through the négligence 
and incompetency of said doctor at Port Angeles, the libelant's arm had 
become swoUen and sore and he was threatened with bl&od poison; that it 
was thought impossible by the doctor In charge at said marine hospital to 
set said bones before treatment was had to reduce the soreness and swelling; 
that after several days an attempt was made by the physicians and surgeons 
in said marine hospital at Port Townsend to set the bones, but, owing to 
the fact that the ends had become infected and lost their power to lînit, the 
work was unsuccessful, and as a resuit of the treatment received as afore- 
said the bones so broken will never knit together, but wlll be a source of 
annoyance, pain, and sulîering to libelant, and said arm will always be en- 
tirely useless; that during ail the times hereiii mentioned the libelant has 
suffered excruciating pain, humiliation, and inconvenience, at times despair- 
ing of his life." 

The f ourth paragraph of the exceptions is as f ollows : 

"That libelant has no cause of action agaiust the vessel for damages al- 
leged to hâve resulted from improper treatment of Personal injuries sus- 
tained as alleged in the libel, by a physician at a port to which the vessel 
put back to obtain médical and surglcal attendance for him, as alleged In the 
libel." 

[2] It is the duty of the owner to furnish an injured seaman with 
proper médical care, and the master represents the owner with respect 
to this duty, and the owner is hable for the neghgence of the master 
in that regard. The Iroquois, 194 U. S. 241, 24 Sup. Ct. 640, 48 L. 
Ed. 955 ; The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760; 
The Fullerton, 167 Fed. 1, 92 C. C. A. 463; The Sarnia (D. C.) 137 
Fed. 952; The Troop (D. C.) 118 Fed. 769; Id., 128 Fed. 857, 63 
C. C. A. 584; The Scotland (D. C.) 42 Fed. 925; The M. E. Lucken- 
bach (D. C.) 174 Fed. 265. Where the master employs a physician, 
is the owner liable in ail events for the négligence of that physician, 
or is he liable only where the master fails to exercise reasonable care 
in selecting the physician? No case in admiralty which décides that 
question has been found ; it must be determined upon reason and anal- 
ogy, having regard to the nature and character of the duty imposed. 

The duty of an owner to sélect a compétent physician is analogous 
to the duty of an employer to sélect compétent fellow servants; both 
are duties imposed by law. It is well settled that the master is held 
only to the exercise of ordinary and reasonable care in the employ- 
ment of a fellow servant, and is not an insurer of the competency of 
such servant. 26 Cyc. 1295. 

The owner's duty is also analogous to the duty of an employer to 
furnish médical attendance in extraordinary cases when it is im- 
peratively demanded or to that of one who collecta fées from his 
employés and undertakes to furnish médical treatment, without mak- 
ing a profit therefrom. 

"The master who conducts a hospital for the use of his injured employés, 
not for the purposes of gain but for charitable purposes merely, is not liable 
to a servant for injuries caused by the négligence of the physicians or at- 
tendants, unless reasonable care was not used in their sélection. This is 
ti'ue although the expenses of running the hospital are provlded for out of 
moueys retalned from the monthly wages of a company's employés; there 
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belng, however, no Intention on the part of the company to make any profit. 
But where in considération of a réduction in the rate of wages of ail the 
nien employed, and the conséquent profit to be made by the company, the 
latter binds itself to furnish médical treatment to such of tliem as may 
get hurt or beeome sick while in Its service, the company should bear the 
loss of improper treatment, since the law implies in such cases an under- 
taking to give proper treatment." 20 Am. & Eng. Encyc. of Law, 54. 

"It Is well settled that a master bas performed bis entire duty in respect 
to furnlshing médical attention to a servant injured while at work, when 
he employs a person of ordinary competency and skill in the profession ; and, 
havlng done so, he cannot be made llable for the carelessness or négligence 
of the person employed in the performance of bis duties. So too where a 
hospital is malntalned by a master for the sole purpose of relieving injured 
servants, withôut any intention of profit to himself, he is not llable to bis 
servants for the malpractice of the physician employed, If ordinary care was 
exerclsed in selecting him, althongh the hospital is supported by the con- 
tributions of the servants." 26 Cye. 1082. 

The owner's duty cannot be analogous to the obligation of the em- 
ployer who makes a profit in furnishing médical attendance, for the 
shipowner makes no profit, and is not required to keep a physician on 
board the vessel. The duty is one which arises out of and is gov- 
erned by the circumstances of each particular case, and it is only for 
the négligence of the owner himself, or the owner's représentative, the 
master, that the vessel can be held. The master is not négligent when 
he exercises reasonable care in selecting and employs a regularly licensed 
physician, believing him to be compétent, and intrusts the injured sea- 
man to his care, in the belief that such physician will render careful 
and compétent treatment. 

The libel does not allège that the master knew of the incompetency 
of the physician, or that he should hâve known of such incompetency 
and failed to exercise reasonable diligence in selecting him. The libel 
allèges that the master represented to the doctor that he would be paid 
for his services through the marine hospital, and that three days there- 
after the doctor informed libelant that the master's représentations 
were false. There is no allégation that thèse représentations were 
untrue, or that the doctor manifested any unwillingness to the master 
to accept such ternis of employment; nor are the doctor's statements 
binding upon the master or the vessel. The libel also allèges that the 
master took libelant to Port Angeles to a private doctor when libelant 
had requested to be taken to Port Townsend to the marine hospital. 
This cannot of itself constitute négligence, since it is manifest that an 
injured seaman cannot in every instance hâve the choice of physicians, 
regardless of expediency or expense. The master's duty to the owner 
requires that he should take such matters into considération; and, 
while the humane duty to the seaman should bave the greater weight, 
the master cannot be said to be négligent when he exercises reasonable 
diligence in employing a physician whom he believes to be compétent 
to attend to the seaman's injuries. For ail that appears in the libel, 
the master may hâve believed that the libelant would receive treatment 
as much calculated to effect a cure from the physician in question as 
from the marine hospital. Where there is no négligence of the master, 
the physician's négligence cannot be imputed to him or to the owner, 
and the vessel cannot be proceeded against in rem. 
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[3] The owner is liable for the expansés of effecting the cure of a 
seaman injured in his employ, so far as a cure is possible by ordinary 
médical means, and this liability exists even where the owner has not 
been négligent, and may be enforced in rem, and is not relieved by the 
négligence of the seaman, provided he has not been grossly négligent. 
The Osceola, 189 Ù. S. 158. 23 Suo. Ct. 483, 47 L. Ed. 760; The New 
York, 204 Fed. 764, 123 C. C. A. 214; The City of Alexandria (D. C.) 
17 Fed. 390. But the libelant is not seeking to enforce this liability by 
asking the recovery of expenses necessarily incurred or to be incurred 
in effecting a cure ; there is no allégation in the libel which can be so 
construed. The third paragraph of the libel reads as follows: 

"That he was prlor to said Injuries an able-bodlefl, healthy person of the 
âge of 45 years, capable of and was earning the sum of $45 per month and 
.subsistence; that libelant wUl be to great expense in securing médical and 
surglcal treatment for a long time to come; that ever since said injuries 
he has been and Is now wholly incapacltated, and as he belleves will ever 
be so; that by reason of the matters set forth herein, libelant has been dam- 
aged b"y the respondent in the sum of $14,000." 

It is manifest that the allégation "that libelant will be to great ex- 
pense in securing médical and surgical treatment for a long time to 
come" is set forth merely as an élément of the damages caused by the 
négligence of the physician, and such prospective expenses are sought 
to be recovered on that theory alone. The liability of the owner to 
pay for médical treatment, and his liability to pay damages, of which 
médical treatment is an élément, are two différent things. The first 
liability exists from the fact of injury; the second arises only where 
the owner is at fault either in causing the injury or its treatment. 
Even conceding that the owner is liable for expenses to be incurred, 
there is no allégation which brings libelant within such theory. The 
liability of the owner is only for expenses in effecting a cure so far as 
possible, by ordinary médical means ; and this does not include ex- 
traordinary médical treatment, or treatment which extends after a 
cure has been as nearly effected as is possible in a particular case. The 
Kenilworth, 144 Fed. 376, 75 C. C. A. 314, 4 L. R. A. (N. S.) 49, 7 
Ann. Cas. 202; The Nyack, 199 Fed. 383, 118 C. C. A. 67. 

The exceptions are sustained. 



McGOVERN V. PHILADELFHIA & E. RY. CO. 

(District Court, E. D. Pennsylvanla. January 7, 1914.) 

No. 2,580. 

L. Death (§ 32*) — Raileoads — Employers* Liability Act — Action for 
Benefit of Alien Parents. 

Fédéral Kmployers' Liability Act April 22, 1908, c. 149. § 9, 35 Stat. 65, 
as amended by Act Aprll 5, 1910, c. 14'{, § 2, 36 Stat. 291 (U. S. Comp. 
St. Supp. 1911, p. 1325), creating a new liability on conimon carriers en- 
gaged in Interstate commerce for death of an employé under certain clr- 
cumstanees to his or her Personal représentative for the beneflt of the sur- 
viving widow or husband and childreu of siich employé, and, if none, for 
the employé's parents, and, if none, thnn for the beneflt of the n^xt pf kin 

«For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



976 209 FEDBKAL EEPOUTER 

dépendent upon sucli employé, does not aiitlioiize a rocovery for the death 
ot an employé of a comnion carrier engaged in Interstate commerce for 
tlie sole beuefit of alien parents residlug abroad. 

[Ed. Note. — For otlier cases, see Death, Cent. Dlg. §§ 47, 48; Dec. Dlg. 
§ 32.*] 

2, TliEATIES (§ 8*) ErFECT. 

Citizens of tJreat Britain could not dérive benefits under the Italian 
treaty with the TJnited States, negotiated February 25, 1913, under tho 
niost favored nation clause, so as to authorize an action for their beneflt 
for the death of their son while engaged in Interstate commerce in the 
United States under Fédéral j-^mployers' Liability Act April 22, 1908, c. 
149, .35 Stat. 65 (U. S. Conip. St. Supp. 1911, p. 1322), vvhere decedent's 
death occurred December 24, 1912, prior to the signing of the treaty. 

[Kd. Note. — For other cases, see Treaties, Cent. Dlg. § 8; Dec. Dig. 
§8.*] 

At Law. Action by Bridget McGovern, as administratrix of the Es- 
tate of Peter McGovern, against the Philadelphia & Reading Railway 
Company. On motion for a nevv trial and for judgment non obstante 
veredicto. Motion for new trial ordered, and motion for judgment 
denied. 

George Demming, of Philadelphia, Pa., for plaintiff. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The plaintifï brought suit as admin- 
istratrix of Peter McGovern, deceased, against the Philadelphia & Read- 
ing Railway Company, under the provisions of the act of April 22, 
1908, known as the Employers' Liability Act, and its amendment, to 
recover damages for the death of Peter McGovern. The action is 
alleged in the statement of claim to be for the benefit of Patrick Mc- 
Govern and Bridget McGovern, the surviving parents of the deceased. 

[ 1 ] At the trial it appeared that Patrick McGovern, the f ather, and 
Bridget McGovern, the mother, of the décèdent, for whose benefit 
action was brought, are citizens of the kingdom of Great Britain and 
Ireland and résidents of Ireland. At the conclusion of the plaintiiï's 
testimony, the défendant submitted, inter alla, the foUowing point for 
charge, which was refused by the court : 

"(3) The évidence in thls case, which is uncontradicted, shows that the par- 
ents of (he décèdent, to wit, l'atrick McGovern and Bridget McGovern, for 
whose beneflt this action is brought uuder the act of Congress of April 22. 
1908, as amended April 5, 1910, are nonresideut aliens, being citizens of and 
résidents in Great Britain, and therefore they hâve no right under the said 
act of Congress for which this suit niay be maintained, and you are therefore 
directed to render a verdict in favor oif the défendant." 

The refusa! of the above point is assigned as error and reason for 
a new trial. The act, under which the suit is brought, establishes a 
new liability upon common carriers engaged in interstate commerce 
by which, in case of the death of an employé under the circumstances 
of négligence set out in the act, the carrier is liable to damages "to his 
or her personal représentative, for the benefit of the surviving widow 
or husband and children of such employé; and, if none, then of such 
employé's parents; and, if none, then of the next of kin dépendent 
upon such employé." 

*For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Under the Pennsylvania statute of April 26, 1855 (P. L. 309), per- 
mitting certain named relatives to recover damages for death occurring^ 
through négligence, it has been held that a nonresident alien lias no 
standing to maintain such an action against a citizen of Pennsylvania. 
As was stated bv Mr. Justice McCollum, in the case of Déni v. Penn- 
sylvania Railroad Co., 181 Pa. 525, 37 Atl. 558, 59 Am. St. Rep. 676: 

"Our statute was not intended to confer upon nonresident aliens rights of 
action not conceded to them or to us by their ovvn country, or to put burdens 
on our own cltizens to be dlscharged for thelr beneflt. It has no extrateni- 
torial force, and the plalntltt: is not wltbui the purview of it. While it Is pos- 
sible that the language of the statute may admit of a construction which 
would Include nonresident aiien husbands, wldows, chlldren, and parents of 
the deceased, it is a construction so obviousiy opposed to the splrit and policy 
of the statute that we cannot adopt it. A nonresident défendant is not entl- 
tled to the benefit of our exemption laws, although the language of thèse lavvs 
may admit of a construction whlch would Include him. It has been so held in 
a nuniber of our cases. In this connection the language of Mr. Justice Ster- 
rett, in Collom's Appeal, 2 Penny. [Pa.] 130, is pertinent. In dellverlng the 
opinion of the court he sald : 'Whlle nonresident debtors may perhaps be 
withln the letter of the act, we do not thlnk they are wlthln Its splrit. As 
was sald by Mr. Justice Woodward lu Yelverton v. Burton, 26 Pa. 351, and 
afterwards quoted approvlngly by the présent Chlef Justice In McCarthy's Ap- 
peal, 68 Pa. 217, we do not leglslate for nien beyond our jurlsdictlon.' In one 
respect, at least, our act of 1855 resembles our exemption laws. It Is Intended, 
primarlly, for the beneflt of the famlly of whlch the deceased was a member. 
* « » -^T-g jjave a number of statutes which expressly confer rights upon 
aliens, but none whlch confers them by Implication or Inference. When the 
Législature intends to concède to nonresident aliens the rights which our own 
cltizens hâve under and by vlrtue of the act of April 26, 1855, it wUl say so." 

The Déni Case was followed in the case of Maiorano v. Baltimore 
& Ohio R. Ce, 216 Pa. 402, 65 Atl. 1077, 21 L. R._ A_. (N. S.) 271, 116 
Am. St. Rep. 778, where it appeared that the plaintiiï was a résident 
of the kingdom of Italy and a subject of the king of Italy, and it was 
claimed that, under the treaty between the United States and Italy 
(Feb. 26, 1871, 17 Stat. 845), the plaintiff was entitled to the same 
rights as citizens of the United States. Article 3 of the treaty pro- 
vides : 

"The citizens of each of the hlgh coutracting parties shall receive, In the 
States and terrltorles of the other, the most constant protection and security 
for thelr persons and property, and shall enjoy in thls respect the sauie rights 
and privilèges as are or shall be granted to the natives, on thelr submitting 
to the conditions imposed upon the natives." 

It was held by the Suprême Court of Pennsylvania that the provi- 
sions in the treaty above referred to apply only to such citizens of 
Italy, as either with respect to their persons or property, are within 
the jurisdiction of the United States, and that the act of 1855 did not 
entitle an alien nonresident to sue. 

The décision in Déni v. Pennsylvania R. Co. was followed by the 
Circuit Court of Appeals for this circuit in the case of Fulco v. Schuyl- 
kill Stone Ce, 169 Fed. 98, 94 C. C. A. 498, and by the Circuit Court 
of the District of Colorado in the case of Brannigan v. Union Gold- 
Mining Co. (C. C.) 93 Fed. 164. The Circuit Court for the District of 
Washington in the case of Roberts v. Great Northern Ry. Co. (C. C.) 
161 Fed. 239, in interpreting a statute of the state of Washington, 
209 F— 62 
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arrived at the same conclusion. The case o£ Maiorano v. Baltimore & 
Ohio R. Co. was taken on error to the Suprême Court of the United 
States. Mr. Justice Moody, in rendering the opinion of the court 
(213 U. S. 268, 29 Sup. Ct. 424, 53 L. Ed. 792), held that the con- 
struction of the State statute by the highest court of the state must be 
accepted by the fédéral Suprême Court. He further decided, however, 
that a fair construction of the treaty between the United States and 
the king of Italy, under which the plaintifï claimed, did not confer 
upon a nonresident citizen of Italy the rights bestowed upon citizens 
to maintain actions of this sort. In concluding, Mr. Justice Moody 
said: 

"If an Italian subject, sojoiu'ning in thls country, is himself given ail the 
direct protection and security alîorded by the laws to our own people, Includ- 
ing ail rights of action for himself or his Personal représentatives to safe- 
guard the protection and security, the treaty is fully coinplied with, without 
going further and giving to his nonresident alien relatives a riglit orf action 
i:or damages for his death, although such action is afforded to native résident 
relatives, and although the existence of such an action may indirectly promote 
his safety." 

While the right of a nonresident alien to recover under the fédéral 
Employers' Liability Act bas not been passed upon, I think the rea- 
soning in the cases of Déni v. Railway Co. and of Maiorano v. Bal- 
timore & Ohio Railroad Co. may well be applied to the statute in ques- 
tion. It is not to be presumed that Congress intended to legislate for 
the benefit of persons residing out of the jurisdiction of the state and 
fédéral laws. The right to recover damages for death is not a right 
at common law, and, when Congress undertakes to impose a liability 
upon interstate carriers for the benefit of their employés and the rela- 
tives of their employés in case of death through the carriers' négli- 
gence, in the absence of any provision to the contrary in a treaty or 
act of Congress, it must be presumed that such benefits are not in- 
tended for nonresident aliens. 

[2] Counsel for the plaintiiï calls attention to the treaty with Italy 
signed at Washington on February 25, 1913, under which the citizens 
of Italy are said to be entitled to exactly the same rights as the citizens 
of this country in the courts of this country, although, at the time of 
the occurrence, the citizens of Italy may be residing abroad. It is 
urged that, under the most favored nation clause in the treaties be- 
tween this country and Great Britain and Ireland, the latter coun- 
tries are entitled to the benefits and the rights arising under this treaty 
with Italy. Even if citizens of Great Britain dérive the benefits claimed 
under the late treaty with Italy, that circimistance has no bearing on 
the question, for whatever rights the plaintiiïs hâve in this case arose 
prior to the adoption of the treaty with Italy, as the death is alleged 
to bave occurred on December 24, 1912. 

It is concluded that the action cannot be maintained for the bene- 
fit of the parents of the deceased, and that the defendant's request 
for binding instruction should bave been granted. 

A new trial is therefore ordered. Defendant's motion for judgment 
n. 0. V. is overruled. 



JACKSON V. VIRGINIA HOT SPKINGS CO. 979 

JACKSON V. VIRGINIA HOT SPRINGS CO. 
(District Court, W. D. Virginia. November 1, 1913.) 

1. Pleadino (§ 41*) — Déclaration — Contents. 

Wliile it is net necessary and is improper for plaintiff In tils déclara- 
tion to anticipate and deny or avoid matter of défense, he must never- 
theless allège ail the facts essential to establish a prima facle case. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 96; Dec. Dlg. § 
41.*] 

2. innkeepers (§ 9*) — duty to furnish lodginq— defenses— exhausted 

Accommodations. 

An innkeeper is absolutely bound to furnisli lodging to a traveler in 
proper condition as to health and conduct and who is ready to pay the 
proper charge, only provided the innkeeper's accommodations are uot 
exhausted when the application Is made. 

[Ed. Note. — For other cases, see Innkeepers, Cent. Dig. §§ 10, 11; Dec. 
Dig. 8 9.*] 

3. Innkeepers (§ 9*) — Accommodations — Refusal to Fubnish — Action for 

Damages — Déclaration — Contents. 

In an action against an innkeeper for refusal to furnish plaintiff ac- 
commodations, a déclaration failing to allège that the innkeeper's ac- 
commodations at the tlme plaintiff applied for entertainment were not 
exhausted was demurrable. 

[Ed. Note. — For other cases, see Innkeepers, Cent. Dlg. §§ 10, 11; Dec. 
Dig. § 9.*] 

At L,aw. Action by W. W. Jackson against the Virginia Hot 
Springs Company. On demurrer to complaint. Sustained. 

Coleman, Easley & Coleman, of Lynchburg, Va., for plaintiff. 

Caskie & Caskie, of Lynchburg, Va., John W. Stephenson, of Warm 
Springs, Va., and J. T. McAlUster, of Hot Springs, Va., for défend- 
ant. 

McDOWELL, District Judge. This is an action of trespass on the 
case against an innkeeper, brought by a proposing guest who was re- 
fused accommodation. The original déclaration was demurred to for 
several reasons, but it has become unnecessary to discuss any of the 
grounds of demurrer except the failure of the pleader to allège that 
the défendant at the time in question had room for the plaintiff. 

[1] The gênerai rule in common-law pleading is that it is not nec- 
essary to State matter which would corne more properly f rom the other 
side. Heard's Stephen PI. (9th Am. Ed.) p. 349. It is also not neces- 
sary and, as a rule, is improper, to anticipate and deny or avoid mat- 
ter of défense. 31 Cyc. 109. But it is necessary to allège at least a 
prima facie case. Heard's Stephen PL, p. 351 [352]. 

[2] The duty of the innkeeper to furnish lodging does not exist if 
his accommodations are exhausted. In 2 Chitty PI. (16th Am. Ed.) p. 
531, it is said: 

"An innkeeper is bound by the custom of the realm to receive travelers and 
guests at ail hours and times if they tender and are ready to pay the cus- 

•For other cases see same toplc &. % numbek in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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tomary charge, are in a fit and proper condition as to conduct and health, 
and if there is accommodation for tliem." 

In Justice Harlan's dissent in the Civil Rights Cases, 109 U. S. 40, 
3 Sup. Ct. 43, 27 Iv. Ed. 835, the following is quoted : 

"An iimkeeper is bound to take in ail travelers and wayfaring persons, and 
to entertain tliem, If lie can accoannodate tlieni, for a reasonable compensa- 
tion. * * * " Story, Bailmeuts, §§ 475, 47G. 

And again: 

"In Rex V. Ivens, Y Carr. & P. 213, 32 E. C. L. 40,"), the court, speaking by 
Mr. .Tustice Colerldge, said : 'An indictment lies against an Innkeeper wlio re- 
fuses to reçoive a guest, he having at the time room lu his house; and either 
the priée of the guest's eutertainmeut being tendered to liini or such circum- 
stances oecurring as will dispense with that tender.' " 

In 16 Am. & Eng. Ency. (2d Ed.) p. 525, it is said: 

"Tf an inukeeper iniproperly refuses to receivc aud entertain any person 
coniing to the inn as a guest, he is liable, in consecpience of such unlawful 
act, to an action by the injured party for damages." 

In 22 Cyc. 1074, it is said : 

"An innkeeper, as one carrying on a public employaient, Is obliged to re- 
ceive ail travelers who properly api>)y to be adniitted, provided he has room 
and they pay his reasonable charges." 

And quotations of this same purport could be added almost in- 
definitely. 

[3] The only forms for pleading in such cases that I know of are 
found in 2 Wharton's Précédents of Indictments, 911, and in liaw- 
thorn V. Hammond, 1 Carrington & Kirwan, 404, 47 E. C. L. 403, 
which is cited by Chitty (2 PI. [16th Am. Ed.] p. 533) as a précèdent. 
In the indictment, as in the déclaration in case, it is alleged that there 
was at the time sufficient room in the inn. As the duty to receive the 
guest does not exist unless there is room, I do not see that a prima 
facie cause of action is alleged unless the déclaration contains an al- 
légation that the défendant had room for the plaintiit. It is argued 
that the facts in this respect lie peculiarly within the knowledge of the 
innkeeper, and that therefore exhaustion of accommodation should be 
regarded as a matter of défense. This argument is making use of a 
mère (occasional) rule of évidence to overcome a rule of pleading. 
Prof. Thayer says that no one has a right to look to the law of évi- 
dence to détermine the rules of pleading. Thayer's Prelim. Treatise 
on Evidence, p. 371. In 4 Wigmore, Ev. § 2486, p. 3525, it is said that 
the fact that one party has peculiar knowledge of certain facts affords 
no certain test for locating the burden of proof. And it is doubtful 
if we can properly say that the innkeeper- has peculiar knowledge of 
the facts. In the vast majority of instances, if not always, the trav- 
eler knows whether or not want of room is the reason assigned by the 
innkeeper for refusing to receive him. And if so there is no ground 
for complaint unless the traveler knows, or afterwards learns, that 
this reason was untruthfully assigned. If he knows this at the time, 
or afterwards learns it, the innkeeper does not hâve peculiar knowledge 
of the facts. And it imposes no tmdue hardship on the traveler to re- 
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quire that he ascertain before he sues that the innkeeper did hâve room 
for him. The obhgations of innkeepers are exacting and often oner- 
ous. That they should be subject to suit and put to the cost of making 
défense of want of room at the instance of a traveler who has not even 
made inquiry as to the truth of a refusai on the ground of want of 
room is an undue burden. As the mère refusai to receive a traveler, 
in proper condition as to health and conduct and who is ready to pay 
the proper charge, is not a breach of the innkeeper's duty, it foUows 
that a déclaration which fails to allège that the innkeeper had room for 
the plaintiff does not state a prima f acie cause of action. It is true that 
it is alleged that défendant "unlawfully" refused to i :ceive the plain- 
tiff. But this is a statement of a mère conclusion of '.tw. It is not a 
statement of fact. While it is true (Wood v. Bank, 100 Va. 306, 311, 
40 S. E. 931) that it is only necessary to state the facts with such cer- 
tainty that they may be understood by the défendant, the jury, and the 
court, still conclusions of law cannot replace necessary allégations of 
fact. 

This ground of demurrer must be held good as to this count, and 
also as to ail the remaining counts of the déclaration. 

After the demurrer had been sustained, the plaintifif fîled an amended 
déclaration. The other objections were cured; but, in order to bave 
a ruling from the appellate court on the necessity of alleging that the 
défendant had room for such guest, plaintiff has intentionally failed 
to allège in this count that the défendant had room for the plaintiff. 
No further argument has been submitted, no further authority has 
been cited, and consequently I adhère to the former opinion filed in 
this cause. The rule that matter lying peculiarly within the knowledge 
of the adverse party need not be alleged gives way to the requirement 
that the déclaration must allège a prima facie case. Stephen's PI. 
(Heard) (9th Am. Ed.) p. 351 [352] ; 1 Chitty, PI. (16th Am. Ed.) top 
p. 245, bottom p. 317; 39 Cyc. 110; Reed v. Railroad Co., 104 
Ky. 603, 47 S. W. 591, 48 S. W. 416, 44 L. R. A. 823. In Hortenstein 
V. Railroad Co., 102 Va. 914, 926, 47 S. E. 996, 1000, it is said : 

"In actions for a tort the déclaration must state suflicient facts to enable 
the court to say, upon demurrer, whether, if the facts stated are proved, the 
plaintiff would be entitled to recover." 

To the same effect, see Railroad Co. v. Hoffman, 109 Va. 44, 63, 63 
S. E. 432 ; Railroad Co. v. Nicolopoolos, 109 Va. 165, 168, 63 S. E. 
443; Cook v. Thompson, 110 Va. 369, 371, 66 S. E. 79. If every fact 
alleged in this déclaration were proved, still the court could not say 
that plaintiff would be entitled to recover — the défendant may hâve 
had no room for plaintiff. It may possibly be considered that there 
is a technical right of action set up in this count (as well as in some 
of the remaining counts) on the ground that it is an actionable wrong 
for an innkeeper, who has no room for a proposing guest, to "insult- 
ingly" décline to receive such guest. To my mind such right of action 
is not well pleaded ; but, even if it were, î f eel so well satisfîed that 
this rather trifling cause of action is not what is really intended to be 
set up, that I would not feel justified in overruling the demurrer, and 
.thus forcing plaintiff to bring his witnesses and go to trial on this cause 
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of action, when his real purpose is to hâve the upper court pass on an- 
other question and to avoid a trial unless the lipper court sustains his 
contention above mentioned. 

The demurrer to this count will be sustained. 



In re J M. FISKB & CO. 

(District Court, S. D. New York. December 29, 1913.) 

No. 494. 

1. Bankruptct (§ 272*) — Attorneys fob Trustée — Fées. 

The rule that, where attorneys for trustées in bankruptcy hâve con- 
ducted many eontested suits in which amounts uot extremely large are 
involved, they niay recelve 15 per cent, of the auiount recovered, does not 
necessarily apply when a very large suin Is involved and recovered, since 
the work done is the real thlng to be paid for, and the amount recovered 
only to be considered as showing the responsibility involved and the suc- 
cess accomplished. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 

2. Bankruptcy (§ 272*) — Attorneys fob Trustées — Attorneys for Eeceiver 

— Allowances. 

Where attorneys for trustées in bankruptcy were also attorneys for a 
receiver, the performance of whose dutles lasted about flve mouths, and 
the attorneys were allowed $12,500, substantially ail for gênerai services 
outside the litlgations whicli they subsequently conducted for the trus- 
tées, none of which was hegun until after the trustées' appointment, such 
allowance should be considered in determining the amount to be allowed 
for the attorneys' services to the trustées. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573 ; Dec. 
Dig. § 272.*] 

3. Bankruptcy (§ 272*) — Attorneys for Trustees^Fees Obtained in Col- 

latéral Litiqation. 

l'etitioners, who were attorneys for the trustées in bankruptcy, were 
also attorneys for a third person, who was plaintlfC in a suit against K. in 
the proceeds of which the bankrupts were entltled to a twelfth interest. 
The claim against K. was conipromised, and he, as part of the settlement, 
agreed to pay petitioners the fées in that suit and did pay them ¥25,000. 
Helcl, that the amount so paid on the settlement of such suit was uot ma- 
terial on the question of the amount to be allowed petitioners as the at- 
torneys for the trustées. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 

4. Bankruptcy (§ 272*) — Attorneys for Trustees^Allowance. 

Attorneys for trustées in bankruptcy, having been compelled to perform 
large and valuable services in the administration of an estate, and hav- 
ing coUected $52,500 and obtained réductions of claims filed, amounting 
in the aggregate to about $180,000, tlius increasing the divldends on valid 
claims about 17 per cent., held entltled to $52,500 for their services. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573; 
Dec. Dig. § 272.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. M. 
Fiske & Co. On apphcation to the court to fix compensation of trus- 
tées' attorneys. Fées allowed at $51,000. 

•For other cases see same topic & § numbbr in t)ec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hays, Hershfield & Wolf , of New York City, petitioners in pro. per. 
Cass & Apfel, of New York City, for certain creditors opposing. 

HOLT, District Judge. This is an application to the court to fix 
the compensation of the trustées' attorneys, the référée having cer- 
tified, pursuant to rule 8 of the Instructions to Référées, that, in his 
opinion, the attorneys are entitled to more than twice the trustées' stat- 
utory fées. 

The sum of $65,000, which the trustées' attorneys suggest for an 
allowance to thera in this case, is a very large amount of money — 
much larger than I hâve ever awarded as an allowance in any case. 
Some of the items, making up the aggregate suggested in the mémoran- 
dum submitted, seem to me, in view of ail the circumstances of the 
case, somewhat too large ; the others seem to be entirely reasonable 
charges. In the case of Érnst v. Mechanics & Metals National Bank, 
the suit was unprecedented in its nature, involving the légal effect 
of the arrangements under which, for many years, brokers hâve been 
enabled to carry on their business by the certification of their checks 
by banks in advance of actual deposits to meet them. The questions of 
fact were complicated, the work of investigating and preparing the 
évidence onerous, the questions of law difficult, the défense ably and 
strenuously contested, the trial before Hon. Charles F. Brown as réf- 
érée, and the hearings on appeal before Judge Hand, the Circuit Court 
of Appeals, and the United States Suprême Court involved counsel 
work of the highest ability, and the final resuit, by which about $270,- 
000 was collected, was pre-eminently successful. 

[1] The petitioners ask for an allowance of $40,000 for their serv- 
ices in this case. This amount is about 15 per cent, of the amount 
recovered, which, in the case of many contested suits, in which a large 
but not an extremely large amount is involved, constitutes a proper 
basis of charge. But when a very large sum is recovered, the same 
percentage does not necessarily apply. The work donc is the real 
thing to be paid for ; the amount recovered is only to be considered as 
showing the responsibility involved and the success accomplished. It 
is always difficult to fix the value of an attorney's services in a large 
litigation. I bave no doubt that many lawye.rs of expérience would 
say that the petitioners' services in this suit were worth $40,000. But 
that is a very large sum of money to be paid for légal services in any 
suit, and, in my opinion, that amount is somewhat too large to be 
allowed in this case. . Upon fuU considération of ail the circumstances 
of the case, and with the highest appréciation of the value of the pe- 
titioners' services in the suit, I bave concluded that $32,500 is a proper 
amount to be allowed for such services. 

In the case of Ernst v. Detmer, the suit was carried through ail 
the intermediate courts to the New York Court of Appeals, and about 
$27,000 recovered. I think $5,000 a reasonable charge in that case. 
In the case of Ernst v. Levi a settlement was made by which the estate 
received $11,000 in cash and a release of a claim on a fund in the 
trustées' hands of about $7,000. I think $3,000 a reasonable charge 
for that service. In the case of Ernst v. Morrison about $14,000 was 
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collected. I think $1,500 a reasonable charge for that service. A 
number of other suits were brought in which judgments were recov- 
ered. Small amounts were collected, but that was not the attorneys' 
fault. I think $500 a reasonable charge for those services. This makes 
a total charge of $42,500 for services in litigations, some of which were 
unusually difficult and laborious, in which about $325,000 was col- 
lected. The trustées also ask for $15,000 for gênerai services in the 
case outside of litigations. The estate, in addition to the amounts 
recovered by litigation, amounted to about $100,000. The bankrupts 
were stockbrokers. They had done a large business. They owed over 
a million dollars. Such bankruptcy cases usually involve a great deal 
of difficult work, especially in the matter of conflicting claims to 
pledged securities which require elaborate hearings before the référée, 
and which in fact occurred in this case. The trustées' attorneys ron- 
tested many claims filed, and obtained réductions of many of such 
claims, amounting in the aggregate to about $180,000, thus increasing 
the dividends on valid claims about 17 per cent. The whole estate bas 
been administered promptly, efficiently, and with unusual success. 

[2] The attorneys for the trustées, however, were attorneys for 
the receiver. The receivership lasted about five months, and the pe- 
titioners, as attorneys for the receiver, were granted an allowance of 
$12,500, which was ail substantially for gênerai services, outside of 
the services in litigations, none of which were begun until after the 
trustées' appointment. A considérable portion of the necessary gên- 
erai services of the attorneys therefore were rendered during the re- 
ceivership, and such gênerai services may properly be regarded as 
continuous during the receivership and the trusteeship. I think, vmder 
ail the circumstances, that a further allowance of $10,000 to the trus- 
tées' attorneys for such gênerai services will be sufficient. 

[3] It has been suggested that the amount paid to the attorneys on 
the settlement of the suit against James R. Keene should be taken into 
considération. The petitioners were attorneys for the plaintiff in that 
suit, but that suit was not brought by the trustées. The bankrupts 
had a one-twelfth interest in the amount recovered in the suit. But 
although the claim against Mr. Keene grew out of the transactions in 
the Hocking pool which caused the bankruptcy of Fiske & Co., the 
conduct of that suit was strictly no part of the work of the attorneys 
as representing the trustées. As part of the settlement, Mr. Keene 
agreed to pay the fées of the attorneys, and paid to the petitioners 
$25,000 as their fee. It is suggested that, if the lawyers' fées had 
been smaller, Mr. Keene would hâve paid more to the parties in set- 
tlement. But if he had increased the amount paid in settlement by the 
entire $25,000, the benefit to the estate would bave been only one- 
twelfth of that amount, or about $2,000, and, if any amount were paid 
as fées, the amount paid in settlement and the conséquent advantage 
to the creditors of the bankrupt would bave been correspondingly di- 
minished. I think therefore that the amount paid the petitioners by 
Mr. Keene, upon the settlement of the suit against him, is substantially 
immaterial upon the question of the amount to be allowed to them as 
trustées' attorneys. 
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[4] The entire business connected with this failure has undoubted- 
ly been a very profitable oiie to the trustées' attorneys ; but that is no 
reason why their claim to coiT.pensation in this matter should not be 
decided on the merits. The trustées' attorneys hâve already received 
$1,500 on account, which should be deducted from the aggregate of 
$52,500 allowed. 

The resuit is that I fix the allovvance to the trustées' attorneys at 
S5 1,000. 



THE ST. DAVID. 
(District Court, W. D. Washington, N. D. December 26, 1913.) 

No. 2,135. 

1. Admiralty (§ 20*) — JuEiSDiCTiON— Maritime Torts. 

An action by an employé against a stevedoring company to reeover for 
a Personal Injury received wliile loadlng or dlscharging a vessel, through 
the alleged négligence of the coinpany, is not maritime and not within 
the admiralty jurisdiction. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 216, 225, 231 ; 
Dec. Dig. § 20.*] 

2. Admiralty (§ 37*) — Jurisdiction— Joindeb of Suits in Rem and in Pee- 

SONAM. 

A cause of action in rem against a vessel for injury to a stevedore and 
one in personam against the owner for the same injury may be joined in 
a single suit in admiralty. 

[Ed Note.— For other cases, see Admiralty, Cent. Dig. §§ 335, 336 ; Dec. 
Dig. § 37.*] 

3. Admiralty (§ 1*) — Jijeisdiction. 

In exercising its constitutional jurisdiction a court of admiralty has 
no power to include a cause of action not within the maritime and ad- 
miralty jurisdiction on the ground of convenience. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 1-17 ; Dec. 
Dig. § 1.*] 

In Admiralty. Suit by Patrick McNiel against the barge St. David, 
the Coastwise Steamship & Barge Company, Incorporated, and the 
Griffiths & Sprague Stevedoring Company. On exceptions to amended 
libel. Sustained as to the Stevedoring Company, and overruled as to 
the other respondents. 

James C. McKnight, of Seattle, Wash., for libelant. 

Trefethen & Grinstead, of Seattle, Wash., for respondent and claim- 
ant. 

CUSHMAN, District Judge. This matter is before the court upon 
exceptions to the amended libel ; it being claimed, under the excep- 
tions, that the cause of action is not one in admiralty, and that there- 
fore the court is without jurisdiction. Further, it is claimed that the 
Washington Compensation Act for injured workmen has superseded 
any action that could be maintained in admiralty. 

The libel is one in rem against the barge St. David, and in personam 
against the Coastwise Steamship & Barge Co., Incorporated, a corpo- 

*For other cases see same topic & % numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ration, claimant, owner of the said barge, and in personam against 
the Griffiths & Sprague Stevedoring Company, a corporation, libelant's 
employer. 

Libelant is a citizen of the United States, and a résident of Seattle, 
King county, Wash. The barge St. David is a vessel of the United 
States. The respondent corporations are both corporations of the state 
of Washington. 

The libel further allèges that libelant was injured by falling through 
an open, unlighted, and unguarded hatchway, alleged to hâve been in 
that condition through the négligence of the vessel and the respondent 
corporations. 

Libelant relies upon the following authorities : Benedict on Admiral- 
ty (4th Ed.) §§ 16, 207, 132; 1 Cvc. 833; 1 Am. & Eng. Encyc. (2d 
Ed.) 663; Workman v. New York City et al, 179 U. S. 552, 21 Sup. 
Ct. 212, 45 L. Ed. 314; section 1184, Rem. & Bal. Code; section 
1182, Rem. & Bal. Code; West v. Martin, 47 Wash. 417, 92 Pac. 334; 
Benedict on Admiralty, §§ 127, 131, 128, 35; Thompson v. Fred E. 
Sanders, 208 Fed. 724, decided by Judge Neterer, October, 1913 ; Re- 
port of Atty. Gen. for 1911-12, at page 155. 

The respondent and claimant rely upon the following authorities : 
De Lovio V. Boit, 7 Fed. Cas. 418; Hughes on Admiraltv, p. 16; 
Campbell v. Hackf eld, 125 Fed. 696, 62 C. C. A. 279 ; Benedict on Ad- 
miralty (3d Ed.) § 308; The Blackheath, 195 U. S. 361, 25 Sup. Ct. 46, 
49 E. Ed. 236; Wharton on Conflict of Laws (3d Ed.) p. 1098; The 
Lamington (D. C.) 87 Fed. 752; Smith v. Condry, 1 How. 29, 11 L. 
Ed. 35 ; The Egyptian Monarch, 36 Fed. (D. C.) 773 ; 111. Cent. R. R. 
Co. v. Ihlenberg, 75 Fed. 873, 21 C. C. A. 546, 34 L. R. A. 393; N. 
P. R. R. V. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958 ; 
Louisville & N. R. Co. v. Whitlow's Adm'r, 105 Kv. 1, 43 S. W. 711, 
41 L. R. A. 614; Clark v. Russell, 38 C. C. A. 541, 97 Fed. 900 ; Texas 
& Pac. Ry. V. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829 ; Bridg- 
er v. Railway Co., 27 S. C. 456, 3 S. E. 860. 13 Am. St. Rep. 653; 
Workman v. Mayor, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314; 
O'Keefe v. Staples Coal Co. (D. C.) 201 Fed. 131j United States v. Port 
of Portland (D. C.) 147 Fed. 865 ; City of Boston v. Crowley (C. C.) 
38 Fed. 202; Greenwood v. Town of Westport (D. C.) 60 Fed. 560; 
The Alaska, 130 U. S. 201, 9 Sup. Ct. 461, 32 L. Ed. 923 ; The Harris- 
burg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; Rundell v. La 
Compagnie Co., 100 Fed. 655, 40 C. C. A. 625 ; Monongahela River, 
etc., Co. v. Schinnerer, 196 Fed. 375, 117 C. C. A. 193; The Citv of 
Norwalk (D. C.) 55 Fed. 98; Robinson v. D. & C. Nav. Co., 7Z Fed. 
883; 20 C. C. A. 86; Ex parte McNiel, 13 Wall. 236, 20 L. Ed. 624; 
Steamboat Co. v. Chace, 16 Wall. 522, 21 L. Ed. 369; The Garland 
(D. C.) 5 Fed. 924; The General Foy (D. C.) 175 Fed. 590; The Wil- 
lamette (D. C.) 59 Fed. 797; The Corsair, 145 U. S. 335, 12 Sup. Ct. 
949, 36 L. Ed. 727; The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 
37 L. Ed. 345; Sherlock v. Alling, 93 U. S. 99, 23 L. Ed. 819; Perry 
V. Haines. 191 U. S. 17, 24 Sup. Ct. 8, 48 L. Ed. 7Z; The Electron, 
74 Fed. 689, 21 C. C. A. 12; Rodd v. Heartt, 88 U. S. (21 Wall.) 558, 
22 L. Ed. 654; The Glide, 167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 
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296; Crimmîns v. Booth, 202 Mass. 17, 88 N. E. 449, 132 Am. St. 
Rep. 468; The Henry B. Smith (D. C.) 195 Fed. 312. 

[1] So far as libelant's employer, the Griffiths & Sprague Stevedor- 
ing Company, is concerned, this court, sitting as a court of admiralty, 
is without jurisdiction to détermine the question of respondent's nég- 
ligence, for its alleged tort is not of a maritime character. Campbell 
V. Hackfeld, 125 Fed. 696, 62 C. C. A. 274. This décision of the Court 
of Appeals of the Ninth Circuit has been criticised by the District 
Court of Maryland, in the case of Imbrovek v. Hamburg-American 
Packett Co., 190 Fed. 229, which décision was afifirmed by the Circuit 
Court of Appeals of the Fourth Circuit. 193 Fed. 1019, 113 C. C. 
A. 398. But has been cited with apparent approval by the District 
Court of Maine, in The James T. Furber, 129 Fed. 808, and The Mary 
F. Chisholm, 129 Fed. 814; and by the Suprême Court in The Black- 
heath, 195 U. S. 361, at page 367, 25 Sup. Ct. 46, 49 L. Ed. 236. 

In The Clan Graham, 153 Fed. 977, the District Court of Oregon sus- 
tained a libel in rem against the offending vessel, joined with one in 
personam against a stevedoring company, for an in jury to a long- 
shoreman. In this case the court does not mention the case of Camp- 
bell V. Hackfeld. 

[2] It is apparent, from an examination of the décision, that the 
■only question presented to the court in the case of The Clan Graham 
was that of the propriety of joining a cause in personam and one in 
rem, and that its attention was not directed to the question of whether 
négligence of the stevedoring company, resulting in injury to a long- 
shoreman, was a maritime tort. The exceptions are therefore sus- 
tained as to the Grififiths & Sprague Stevedoring Company. They are 
overruled, so far as the barge and claimant thereto are concerned, upon 
, the authority of The Sailing Schooner Fred E. Sanders, 208 Fed. 724, 
decided in October of this year by Judge Neterer, of this district. 

[3] It has been contended that the court, having jurisdiction of the 
cause against the barge and claimant, should exercise jurisdiction over 
the stevedoring company, whose négligence is alleged to bave con- 
curred with that of the barge and its claimant in causing the injury. 
This argument, while persuasive, is purely one of convenience and 
cannot enlarge the court's powers. The constitutional grant of juris- 
diction to courts of admiralty embraces "ail cases of admiralty and 
maritime jurisdiction." Article 3, § 2. But, while the court's juris- 
diction is over ail such cases, in exercising such jurisdiction, it has no 
power or authority to include causes not within the maritime and ad- 
miralty jurisdiction, however convenient it might be. 
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UNITED STATES v. IIAVENOR. 
(District Court, D. IdiUio, E. D. November 10, 1913.) 

1. Public Lands (§ 30*) — Rigiit to PuECiiASE—DEruTY Mikeral Subvbyor— 

"Employé ik General Land Office." 

A deputy minerai surveyor is an officer or "employé of the General Land 
Office," within Kev. St. § 452 (U. S. Comp. St. 1901, p. 257), providing that 
offlcers, clerks, and employés in the General Land Office are prohibited 
from directly or indirectly purchasiug or beeoming Interested in the pur- 
chase of auy public land of the TJnlted States, etc. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 48-50 ; Dec. 
Dig. § 30.*] 

2. Public Lands (§ 30*) — Wiiat Constituies — Pocatello Townsite. 

The Pocatello townsite in 18M8 was a part of the Ft. Plall Indian Rés- 
ervation, which on May 27, 1887, was relinqulshod to the United States 
by treaty wlùch was ratified by Act Oong. Sept. 1, 1888, c. 936, 25 Stat. 
452, which also provided for the sale aud distribution of lots and blocks 
In the site. Section 7 provided that the Seeretary of the Interior should 
make needful rules and régulations necessary to carry the act into ef- 
fect ; the funds to be derived therefroni after deducting expenses of sur- 
veylng, appraisal, and sale to be deposited in the United States treasury 
for the benefit of the Indians. Ucld, that lots nnsold in such townsite and 
subject to entry were "public lands," within Rev. St. § 452 (U. S. Comp. 
St. 1901, p. 257), prohibiting officers, clerks, and employés in the General 
Land Office from purchasiug directly or indirectly or beeoming interested 
iu the purchase of public lands. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 48-50; 
Dec. Dig. § 30.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5793-5795; 
vol. 8, p. 7772.] 

In Equity. Suit by the United States to set aside a patent issued by 
the government to défendant for a town lot in the City of Pocatello,. 
Idaho. Decree for complainant. 

P. E. Cavaney, Asst. U. S. Atty., of Boise, Idaho, for plaintiff. 
Witty & Terrell, of Pocatello, Idaho, for défendant. 

DIETRICH, District Judge. The government brings this suit to 
set aside a patent issued to the défendant for a town lot in the city of 
Pocatello, Idaho, its contention being that défendant was a deputy min- 
erai surveyor of the United States for the District of Idaho, and that 
therefore, under the provisions of section 452 of the Revised Statutes 
of the United States (U. S. Comp. St. 1901, p. 257), he was disquali- 
fied from beeoming a purchaser. Section 452 is as follows : 

"The offlcers, clerks, and employés in the General Land Office are prohibited 
from directly or indirectly purchasiug or beeoming interested in the purchase 
of any of the public land ; and any person who violâtes this section shall 
forthwith be removed from his office." 

In the complaint it is charged not only that the défendant was a 
deputy minerai surveyor, but that he fraudulently concealed from the 
officers of the land department that fact, and thus induced them ille- 
gally to issue the patent. Défendant admits that he purchased the lot, 

•For other cases see same topic &. § number in Dec. & Am, Digs, 1907 to date, & Rep'r Indexes 
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and that at the time of the purchase he was a deputy minerai surveyor, 
as alleged ; but he dénies that he was guilty of any fraudulent act or 
purpose. The record wholly fails to substantiate the charge of actual 
f raud, and that phase of the case may be laid aside without discussion ; 
I hâve no doubt that the défendant made the purchase in good faith, 
without any thought that he was disqualified under the law. The real 
inquiry, therefore, is whether he was so disqualified. 

[1] The question whether or not a deputy minerai surveyor is an 
officer or employé of the General Land Office within the scope of sec- 
tion 452 has been recently put to rest by the décision of the Suprême 
Court of the United States in Waskey v. Hammer, 223 U. S. 85, 32 
Sup. Ct. 187, 56 L. Ed. 359. It is there distinctly held both that such 
a minerai surveyor is disqualified under the statute, and that, as a 
resuit of such disqualification, a patent issued to him in violation of the 
statute, confers no right. The rule thus announced is controlling hère, 
and it follows as a matter of course that the plaintiff is entitled to the 
relief prayed for, if the lot was public land. 

[2] The status of the lot is not called into question either in the an- 
swer or the argument ; however, a brief explanation will not be out of 
place. The Pocatello townsite was, until the year 1888, a part of what 
is known as the Ft. Hall Indian Réservation. On the 27th day of 
May, 1887, by treaty, the Shoshone and Bannack tribes of Indians, 
who were then occupying the réservation, relinquished to the United 
States ail their estate, right, title, and interest in and to that portion 
of the réservation which thereafter became the Pocatello townsite. 
This treaty was ratified by an act of Congress approved September 1, 
1888, c. 936, 25 Stat. 452, wherein also provision was made for the 
sale and other disposition of the lands so relinquished. It was, in brief, 
provided that the ceded tract should be surveyed, laid oiï into lots 
and blocks, and, after due appraisement, sold in lots at public auction 
to the highest bidders. No lot was to be appraised at less than $10 
and no bid should be received for less than the appraised value of any 
lot. Ail lots not sold at the public saie provided for were to be there- 
after subject to private entry at the appraised value thereof. Section 
7 of the act provides : 

"That the Secretary of the Interior shall make ail needful rules and régu- 
lations necessary to carry this act into effect ; he shall détermine the com- 
pensation of the .surveyor for his services in laying out said lands into town 
lots, also the compensation of the appraisers provided for In section 4, and 
shall cause patents in fee simple to be issued to the purchasers of the lands 
sold under the provisions of this act in the same manner as patents are is- 
sued to publie lands." 

The register of the local land office was empowered to conduct the 
public sale. The funds arising from the sale of the lands, after de- 
ducting the expenses of surveying, appraisement, and sale, were to be 
deposited in the treasury of the United States to the crédit of the In- 
dians. Apparently the lot in question was appraised at $10, was not 
purchased at the public sale, and therefore became subject to private 
entry. It will thus be seen that, under the treaty, the title to the lands 
vested exclusively in the United States, and Congress committed to 
the Interior Department and to the General Uand Office the duty and 



990 209 FEDERAL REPORTER 

responsibility of disposing of them. While the proceeds were to go 
to the Indians, and the method of disposition is in some respects dif- 
férent from that employed in disposing of other portions of the pub- 
lic domain, the administration of the act called for quite as great an 
exercise of disinterested and honest discrétion as does the administra- 
tion of any of the gênerai public land acts, and it was quite as im- 
portant that the officers, clerks, and employés of the General Land 
Office should be free from motives of self-interest in the administra- 
tion of this law as In case of any of the other laws pertaining to the 
disposition of public lands. The phrase "public lands" is not always 
used in the same sensé (United States v. Blendaur, 128 Fed. 910, 63 C. 
C. A. 636), and, in construing it, regard must be had for the scope and 
purpose of the act or section in which it is used, and in that view it is 
thought that, as employed in section 452 of the Revised Statutes, it 
should be given a meaning wide enough to embrace the land in con- 
troversy. True, deputy minerai surveyors exercise no control over, 
or discrétion in, the matter of the disposition of the Pocatello town- 
site, but section 452 does not operate merely to disqualify employés of 
the land office from purchasing lands to which their duties directly 
relate. In the wisdom of Congress, it was provided that no employé 
of the Land Office, wherever he might be employed, or whatever might 
be his duties, should directly or indirectly become the purchaser of, 
or interested in the purchase of, any public land, wherever the same 
might be situated. A register or receiver of a United States land of- 
fice in Idaho has nothing to do with the disposition of public lands in 
California, and yet, under the gênerai prohibition of the section, he is 
disqualified from purchasing public lands in California. So hère, 
while a deputy minerai surveyor may bave nothing to do with the dis- 
position of Pocatello townsite lots, he falls within the sweeping pro- 
hibition of the section, and is thereby disqualified from becoming a 
purchaser. It is possible that the purpose of the law might be ac- 
complished by a more restricted provision, but that is a considération 
addressed to the législative rather than the judicial department of the 
government. 

It foUows that a decree must go in favor of the plaintiflf. In view, 
howev,er, of the fact that the défendant in good faith paid the pur- 
chase price of the lot, and that, so far as the record shows, no demand 
was made upon him to relinquishhis patent or to reconvey the title 
to the government, before the suit was commenced, the decree will be 
without costs. 
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FORTT-TWO BROADWAY CO. v. ANDERSON, Internai Revenue Collector. 

(District Court, S. D. New York. December 3, 1913.) 

No. 487. 

1. iKTEKNAi. Revenue (§ 9*)— Corporation Tax Act — Construction — "Net 

Income" — Interest on Bonded Indebtbdness. 

Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat 112 (U. S. Comp. 
St. Supp. 1911, p. 946), imposes a tax on the net Income of corporations, 
and paragraph 2 déclares that such net Income shall be ascertalned by de- 
ductlng from the gross Income ail necessary expansés aetually pald wlthln 
the year out of the Income In the business, Includlng ail charges, such as 
rentals or franchise payments requlred as a condition to the contlnued 
use of the property, and (3) Interest aetually pald wlthln the year on 
bonded or other Indebtedness not exceeding the pald-up capital stock of 
the corporation outstanding at the close of the year. Complalnant was a 
realty coriioratlon organized to build and rent a building in the city of 
New York. It had a pald-up capital of $600 and a bonded Indebtedness 
of $4,750,000 secured by mortgage, and during the year for which It was 
sought to be taxed it had no net Income after deducting the interest on 
its bonded indebtedness from its gross Income. Held, that subdivisions 
2 and 3 should be construed together, and that the corporation was en- 
tltled to deduct interest pald on its bonded indebtedness in determining 
its taxabiUty. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4779, 4780.] 

2. Taxation (§ 58*) — Statutes — Construction. 

Statutes imposing taxes are to be strictly construed agalnst the govern- 
ment and liberally construed in favor of the taxpayer. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §| 134, 135 ; Dec 
Dig. § 58.*] 

In Equity. Suit by the Forty-Two Broadway Company against 
Charles W. Anderson, Collector of Internai Revenue of the United 
States of America for the Second District of New York. Decree for 
complainant. 

Baldwin & Hutchins, of New York City, for plaintifï. 
H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst, U. 
S. Atty., both of New York City, for défendant, 

HOLT, District Judge. [1] This suit is brought to recover the 
amount of a tax paid under protest, imposed under section 38 of the 
Act of August 5, 1909, c. 6,. 36 Stat 112 (U. S. Comp. St. Supp. 1911, 
p. 946), imposing a spécial excise tax on the income of corporations. 
The plaintiff, the Forty-Two Broadway Company, is a corporation of 
the class commonly known as realty corporations, organized for the 
purpose of building and renting a building in the city of New York. 
Its paid-in capital is $600, and its bonded indebtedness is $4,750,000, 
secured by mortgages upon its real estate. Its property consists of 
the premises and the building on them at 42 Broadway, New York 
City. The land was purchased and the building constructed substan- 
tially upon borrowed money, to secure the repayment of which bonds 
were given by the corporation, secured by mortgages on the property. 

•For oUier casM «e* lame topic ft { itdmbsii la Dec. ft Am. Dig*. U07 to date, & Rep'r Indexes 
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The act in question imposes a tax upon the net income of corpora- 
tions. The second paragraph of section 38 provides as follows : 

"Second. Such net income shall be ascertained by deducting from the gross 
amount of the income of sucli corporation, joint-stock Company or association, 
•or insurance Company, received within the year from ail sources, (flrst) ail 
the ordinary and necessary expenses actually paid within the year ont of in- 
come in the maintenance and opération of its business and properties, iiiclud- 
ing ail charges such as rentals or franchise payments, reijuired to be made as 
a condition to the continued use or possession of property. * * * 

"Third. Interest actually paid within the year on its houded or otlier In- 
debtedness to an amount of such bonded and other indebtediiess not exceeding 
the paid-up capital stock of such corporation, .ioint-stocli compauy or associa- 
tion, or insurance compauy, outstanding at the close of the year, and in the 
■case of a bank, banking association or trust compauy, ail interest actually paid 
by it within the year on deposlts." 

In Computing the tax due from the plaintiff, the assessor deducted 
from the gross income the amount of interest on $600, the capital 
stock, but refused to deduct any further amount for interest paid 
on the bonded indebtedness. If the entire amount paid by the plain- 
tiff, during the year in question, as interest on its bonded ind'ebted- 
ness, had been deducted from the gross income, no net income would 
hâve existed, and no tax could hâve been levied. The question in 
the case therefore is whether, in Computing the tax, the entire amount 
•of interest paid on bonded indebtedness should be deducted. 

It is obvious that the provision of the statute marked "third," above 
quoted, is a sufficient authority for the action of the assessor, if the 
other provisions of the statute and the gênerai purpose of this légis- 
lation are not to be considered. The provision marked "third" pro- 
vides specifically for the amount of interest paid on bonded indebted- 
ness which is to be deducted in ascertaining the net income, and the 
claim that that provision of the statute is décisive of the case is very 
weighty. But the object of this statute was to impose a tax upon the 
net income of corporations. "Net income," of course, means gross 
income after deducting ail outgo necessarily incident to the business. 
The proof in this case shows clearly that the plaintiff had no net 
income. It was doing business at a loss. A comptitation of its net 
income by a method which did not include as an item to be deducted 
the interest it was paying on its mortgages was an absurdity; and I 
think that the provision of the statute above quoted marked "third" 
may be deemed in this case modified by the provisions of the statute 
marked "second." The interest paid on the mortgages was one of "the 
■ordinary and necessary expenses actually paid within the year out of 
income in the maintenance and opération of its business and prop- 
erties," and it was a charge "such as rentals or franchise payments, 
required to be made as a condition to the continued use or possession 
of property." If the interest on the mortgages had not been paid, the 
mortgages vi'ould hâve been foreclosed, the property sold, and the 
continued use and possession of the property and the entire business 
of the corporation terminated. Such a corporation as the plaintiff 
difïers radically from most other corporations. The ovi'nership of real 
estate by a corporation is usually a mère incident to the main business 
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of the corporation; but in such a corporation as the plaintiff the own- 
ership and use of the real estate is usually the sole business of the 
corporation. In this case the capital stock was only $600, while its 
bonded indebtedness was nearly $5,000,000. Its sole property was 
real estate, which it has purchased on money borrowed on mortgage, 
and its sole business was the renting of such real estate. No method 
of Computing its net income which did not include, among the items 
to be deducted f rom gross income, the amounts paid for interest on its 
mortgages, could bring out a correct resuit. 

[2] The gênerai rule in référence to statutes imposing taxes is that 
they are to be strictly construed against the government, and in case 
of any doubt as to their meaning they are to be given a libéral con- 
struction in favor of those subjected to taxation. 

In view of this gênerai rule, the peculiar character of this corpora- 
tion, the gross injustice of imposing a tax on this défendant on the 
ground that it had a net income, when in fact it had not, and ail the 
provisions of the statute, my conclusion is, notwithstanding the gên- 
erai rule in respect to the déduction of interest on bonded indebted- 
ness contained in the provision of the statute marked "third," that 
the tax exacted in this case was unauthorized, and that there should 
be a decree for the plaintiff. 



TTNITED STATES v. GWYNXE. 

(District Court, E. D. Pennsylvania. January 6, 1914.) 

Nos. 3-5. 

1. Courts (§ 348*) — Fedekai, Pkactice— Evidence— Admi8sibilitt—Wha.t 
Law Goveens. 

Admisslbillty of testlmony in criminal cases in the fédéral courts is 
determined by the laws of the states as it was when the fédéral courts 
were established by Judieiary Act 1789 (Act Sept. 24, 1789, e. 20, 1 Stat. 
73). 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 922; Dec. Dig. § 

348.*] 

2. WlTNESSES (§ 61*) OOMPETENCY— HUSBAND AND W'IFE. 

At common law, as applied prior to 1789, a wife was not a compétent 
witness for or against her husband on grounds of public policy, subjeet 
to the exception that she was entitled to testify against him in a crim- 
inal proceeding for in.-jury to her involving a direct violence to her 
person; but such exception did not include injuries sutCered by her prior 
to marriage, and hence she was not compétent to testify against him 
in the prosecutlon for bringing her from one state to another for im- 
moral purposes prior to marriage. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 163, 174-176; 
Dec. Dig. § 61.*] 

Evan L,. Gwynne was convicted of bringing Anna Ward from one 
city to another for immoral purposes, and moves to arrest of judg- 
ment and for a new trial. Motion for new trial granted. 

*For other cases see same topic &. i ndmeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Inaexes 
209 F.— 63 
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John H. Hall, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. Paul Freeman, of Philadelphia, Pa., 
for défendant. 

THOMPSON, District Judge. The défendant was indicted under 
the Mann Act (Act June 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. 
St. Supp. 1911, p. 1343]), for the illégal transportation of one Anna 
Ward from Philadelphia to Baltimore. After the commission of the 
alleged offense, the défendant and Anna Ward were lawfully married, 
and the marriage relation existed at the tinie of the trial. The dis- 
trict attorney offered the wife as a witness. Defendant's counsel ob- 
jected on the ground of privilège. The objection was overruled, and 
the witness was permitted to testify. 

If it had been shown that the offense was committed during the ex- 
istence of the marriage relation, the présent motion would be over- 
ruled upon the ground stated by Judge McPherson in his mémorandum 
in the case of United States v. Rispoli (D. C.) 189 Fed. 271, viz. : 

"That the offense charged was apriiinst the wife's person as really as If the 
défendant were charged wlth threatening to inflict physical violence, or et 
having aetually struck her. In cases where the wife's Personal rights were 
eoncerned, the exceptions to the hnsband's iirivilege sliould be henevolently 
regarded, and the offense In question was essentially wlthln the splrit of the 
long-established rule that allows her to testify in protection or in vlndica- 
tion of her right to be secure in lier person against threat or assault, even 
by her husband." 

[1] The admissibility of testimony in criminal cases in the fédéral 
courts must be determined by the law of the states as it was when the 
courts of the United States were establishcd bv the Judiciary Act of 
1789. United States v. Reid, 12 How. 361, 13 L. Ed. 1023; Logan 
V. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429. 

[2] It is too well established to be questioned that at the common 
law as applied prior to 1789 a wife is not a compétent witness for or 
against her husband, and this is so, not on account of interest, but on 
the ground of public policy. Stein v. Bowman, 13 Pet. 221, 10 L. Ed. 
129; Graves v. United States, 150 U. S. 121, 14 Sup. Ct. 40, 37 L. 
Ed. 1021. 

A familiar exception to the well-knov;n rule is in cases of violence 
upon her person, in which case the wife is a compétent witness directly 
to criminate her husband, and it was because an offense under the 
Mann Act was held to corne wîthin the exception, where the wife was 
the injured party, that she was permitted to testify against her hus- 
band in the Rispoli Case. The industry of the assistant district attor- 
ney has not enabled hini to point to any authority for extending the 
exception to the common-law rule to an in jury committed upon the 
person of the woman prior to her marriage. The question does not 
seem to hâve been raised in the fédéral courts, but the décisions in the 
State courts in construing the exception to the common-law rule and 
the statutes establishing a similar exception to the common law are 
against the position of the government's counsel. The question is very 
thoroughly discussed in the case of People v. Curiale, 137 Cal. 534, 
70 Pac. 468, 59 L. R. A. 588, in construing a statute, and by the Su- 
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preme Court of Tennessee in Norman v. State, 155 S. W. 135, where 
the rule of the common law was applied. It is apparent that the ex- 
ception to the rule of privilège prohibiting husband or wife from tes- 
tifying against each other applies only to injuries inflicted or threat- 
ened during the existence of the marriage relation. In other words, 
the exception deals with the parties in the marriage relation and not 
as to acts committed before the marriage. The ground of the relax- 
ation of the rule is the necessity for the protection of the wife from 
Personal or other injury at the hands of her husband during the 
marital relation. The rule is based upon public policy. As was 
stated by Mr. Justice McLean in Stein v. Bowman, 13 Pet. 209, 10 L. 
Ed. 129: 

"This rule is founded upon the deepest and soundest princlples of our na- 
ture — principles which hâve grown eut of those domestlc relations that con- 
stitute the basis of civil society, and which are essential to the enjoyment of 
that confidence whlch should subsist between those who are connected by the 
nearest and dearest relations of life. To break down or impair the great 
principles which protect the sanctifies of husband and wife would be to 
destroy the best solace of human existence." 

If the exception to the rule is to be extended to cover acts committed 
prior to coverture, such extension is within the power of Congress 
and not of the courts. 

It is urged by the district attorney that the exclusion of the wife's 
testimony in cases like the présent will afford a means for défendants 
to escape punishment by the expédient of marrying the party injured 
who may be in many cases the chief and only witness for the govern- 
ment. The well-settled rules of évidence founded on sound reasons 
of public policy cannot be set aside to meet the exigencies of cases un- 
der particular statutes. It is the duty of the court to apply the law 
as it exists. 

I am satisfied that there was error in permitting the defendant's wife 
to testify against him, and a new trial will therefore be granted. 



THE PORTUGUESE PRINCE. 

(District Court, S. D. New York. December 19, 1013.) 

Shipping (§ 141*) — Delivert of CARao — Construction op Harteb Act. 

The provision of Harter Act Feb. 13, 1803, c. 105, § 2, 27 Stat. 445 (U. 
S. Comp. St. 1001, p. 2946), making It unlawful to insert in a bill of lad- 
ing any words whereby the obligations of the master "to carefuUy han- 
dle and stow cargo and to care for and properly deliver same shall in 
any wise be lessened, weakened or avoided" does not make Improper a 
substituted dellvery in accordance with long-established custom, nor 
rend€r vold a provision in a bill of lading authorizing delivery on a 
quay or into lighters, and providing that the goods shall "remain at con- 
signee's risk and expense immediately after being placed into lighters 
or on the quay." 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 403, 407-499; 
Dec. Dig. § 141.*] 

•For other cases see sajne topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by Charles Stoffregen against the Prince Line. 
Limited, as owner of the steamship Portugnese Prince. Decree for 
respondent. 

ïlie steamship Tortuguese Prince arrivée! at New York witli a cargo of coffee 
in bags froni varions ports iû Brazil on October 12, ]ï)12, and on JMonday, Oc- 
tober 14tli, at 10 o'cIocIî; a. m., coninienced the discharge of lier cargo at pier 
No. 7, East river, belonging to the New ïork Dock Company, one of the piers 
custoniarlly used for coffee ships. 

In pursuance of instructions froni the dock eompany whieh represented the 
libelants and othor consignées, and in accordance with establislied custoin, 
when tlie coffee was discharged, it \yas placed by the stevedores of the steam- 
stiip according to marks, each mark within a certain spaee, designated for 
it, inside the shed, and not far from the string pièce of the dock. The bags 
were plled In the usual and customary manner tiered to a height averaging 
about 16 tiers. The coffee bags were approximately three feet long, two feet 
wide, and eleven inches thick. In maldng the piles, the two outside tiers, as 
was customary, were stowed, in order to Insure stability, with their longest 
dimensions at right angles to the string pièce and about two feet inside of it. 
This tlering went up eight tiers, then a second tierlng of a slmilar klnd was 
begnn one-half bag further in than the lower eight tiers. Inside thèse two 
tiers the bags were stowed with their long' dimensions parallel with the string 
pièce. This niethod of piling bags is shown to hâve been folio wed for years 
without résultant accidents and to hâve been considered a safe method of 
tierlng. 

On Tuesday, October 15th, at or abolit 4 o'clock p. m., a plie Of bags of 
Victoria coffee, for which the libelants held a bill of lading and on whlch thëy 
paid freight, was completed on a portion of the dock assigned by the dock 
Company for them, not far away from the clerk's olHce at the Inshore end of 
the pier. At or about 11 o'clock on the morning of Wednesday, October lOth, 
owing, as the évidence tends to show, to the bursting of some of the bags in 
the lower outside tiers of this pile, the pile fell against one of the doclv doors, 
bursting it open and allowing 34 of the bags to fall into the river. Of thèse 
iiO were salved aud delivered in a damaged condition to the libelants. The 
cluim is for loss of 4 bags and damage to 30 bags. 

The bill of lading contained, in clause 3, the followlng provision : "The 
goods to be discharged from the ship as soon as she is ready to unload, at 
tlie quay or into hired lighters if necessary, but at the expense and risk of the 
owners of the goods. The collector of the port is authorized .to grant an or- 
der for the discharge of cargo when for New York iramediately after entry of 
the steamer. Goods for transhlpment to be taken delivery of as soon as they 
can be discharged from the steamer. The goods to remain at consiguee's risk 
and expense imniediately after beiug placed into lighters or on the quay." 

The answer of the steamship Company set up tliat the merchandise had been 
delivered before the accident occurred and vs'as, at the tlme of the accident, 
at risk of the libelants as cargo owners, under the provision of the bill of 
lading quoted. 

The libelants contended that under section 1 of the act of Congress approved 
February 13, 1S93, entitled "An act relating to tlio navigation of vessels," etc., 
commonly known as the Harter Act, the clause of the bill of lading above 
quoted was void. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for libelants. 

Convers & Kirlin, of New York City (John M. Woolsey, of New 
York City, of counsel), for respondent. 

HOUGH, District Judge (after stating the facts as above). The 
Boskenna Bay (D. C.) 40 Fed. 91, 6 L. R. A. 172, entitles the re- 
spondent to a dismissal of this libel unless the very ingénions argument 
advanced in respect of the Harter Act shall prevail. By the second 
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section of that act it is declared to be unlawful to insert any words in 
any bill of lading whereby the obligation of the master "to carefully 
handle and stow cargo and to care for and properly deliver sanie shall 
in any wise be lessened, weakened or avoided." 

The langttage of the bill of lading under considération has long been 
familiar to shippers and their counsel; it is the ordinary form of 
words by which a carrier is authorized to make a substituted delivery. 
The form of words long antedated the Harter Act, and a substituted 
delivery, whether by contract or usage, has long been known to the 
law. The draftsman of the Harter Act is presumed to hâve known 
that there was more than one kind of delivery, or more than one 
method of making delivery. The obligation of the statute is not to 
deliver in any peculiar manner, or any one manner, or any spécial 
manner, but only to properly deliver. 

The final question, therefore, is whether a reasonable substituted 
delivery based upon contract and strengthened by long custom is a 
proper delivery. It was a proper delivery before the passage of the 
Harter Act, and, during more than 20 years which hâve elapsed since 
that statute became effective, no case has arisen (so far as I know) in 
which the second section of the act has been applied to thèse familiar 
words of the bill of lading. 

T do not think that they do apply, and it is therefore ordered that 
the libel be dismissed. 



In re MANHATTAN BKUSH MFG. CO. 

(District Court, S. D. New York. December 11, 1913.) 

No. 491. 

Bankbuptcy (§ 316*) — Claims— Indobsers roE Bankrupt — Payment^-Eights 
OF Indobsers. 

Bankr. Act July 1, 1898, c. 541, § 57i, 30 Stat. 560 (U. S. Comp. St. 1901, 
p. 3443), provides that whenever a créditer, whose claim against a bank- 
rupt estate is secured by the individual undertaklng of any person, faits 
to prove the same, such person may do so in the creditor's name, and if 
he discharge the undertaklng in whole or in part he should be subrogated 
to tlie estent of the rights of the créditer. Held, that where the indersers 
of the bankrupt's notes paid certain amounts less than their f ull face 
value to the holders and were thereupon discharged from liability as In- 
dersers, and the holders proyed the notes for the entlre araount as claims 
against the bankrupt's estate, the Indersers were not entltled te prove the 
amounts paid by them on the notes as claims against the estate, being 
only entltled to receive from the holders any overplus more than the total 
amount due on the notes {ifter crediting the dividends received froiû the 
bankrupt's estate and the ameunt received from the indersers. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 474-477; Dec. 
Dlg. i 316.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Manhattan Brush Manufacturing Company. On motion for the al- 
. lowance of claims of indorsers of certain notes made to the bankrupt 
for money paid to the holders for release of the indorsers' liability. 

- *For other cases pee same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Abr. A. Silberberg, of New York City, for creditors E. & H. Levy 
and Isaac Polack. 

James F. Carroll, o£ New York City, for bankrupt. 

FIOLT, District Judge. This is a motion for an allowance of two 
claims. Tlie bankrupt has proposed a composition which lias been 
confirmed. The money is ready to be paid under the composition. 
Part of each of said claims is based on promissory notes of the bank- 
rupt held by the claimants. An order directing the allowance of that 
part of the claim is not objected to. Another part of each of said 
claims is based upon the payment of moneys by the claimants to the 
présent holders of certain notes made by the bankrupt on which the 
claimants were indorsers. The holders of said notes hâve proved 
against the bankrupt their claim in full upon the notes, but the claim- 
ants bave actually paid certain amounts to the holders on the notes, and 
thereby, under an agreement to that effect, bave been discharged from 
their liability as indorsers. They ask to be permitted to prove against 
the bankrupts for the amount of such payments, and to receive the div- 
idends on them agreed to be paid under the composition. 

Section 57i of the Bankrupt Act provides that : 

"Whenever a créditer whose claim against a banlvrupt estate Is secured by 
the indlvidual undertaking of any person, fails to prove such claim, such per- 
son may do so iu the creditor's name, and if he discharge such undertaking 
in whole or in part he shall be subrogated to that estent to the rights of the 
créditer." 

Under this section an indorser cannot prove against a bankrupt in 
bis own name, whether the note is due or not due, and whether the in- 
dorser has paid anything on the note or not. The holder of the note 
proves the claim, and if he neglects to do so the indorser can prove 
in the holder's name, but not in bis own name. If the indorser pays 
the note in whole or in part, the section quoted provides that he is 
subrogated to that extent to the rights of the holder. But this does 
not mean, in my opinion, that he can prove for such payment against 
the bankrupt. In a case where an indorser has paid the note in whole 
or in part, the holder of the note, if he should receive from the bank- 
rupt its entire amount, would hold an amount equal to that which 
the indorser had paid in trust for the indorser, and would be obliged 
to reimburse him to that amount ; but, where an indorser has paid in 
part, the holder is entitled to receive the entire dividends from the 
bankrupt under bis proof as holder until the amounts paid to the hold- 
er in the shape of dividends from the bankrupt and the amount paid 
by the indorser pay the note in full. 

In this case, if the dividends paid under the composition to the 
holder, together with the amount which has been paid by the indorser 
to the holder, shall exceed the amount due to the holder on the notes, 
the holder of the notes will be liable to pay the excess to the indorser 
in reimbursement. But unless the total amount received by the holder 
from both sources equals the entire amount due, the holder is entitled 
to receive the entire arnount payable from the bankrupt. In my opin- 
ion, therefore, those parts of the claims which consist of a claim for 
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money paid by the claimants to the holders of the note cannot be made 
the basis of a daim against the bankrupt. Unless the total amount 
paid to the holders of the note pays the notes in full, the indorsers 
hâve no daim against anybody. If the total amount paid exceeds the 
amount due on the notes, the indorser has a daim against the holder 
of the notes for reimbursement to the amount of the excess. This is a 
direct daim against the holder for money received. 

The motion is therefore granted as to the daim based on the notes 
held by the claimants, and denied as to the daims based on the amount 
paid upon the indorsement. 



In re PICK. 
(District Court, E. D. New York. December 11, 1913.) 

1. Ai-iEKS (§ 69*) — Xatuealization — Oebtificate of Department of Com- 

merce AND Labob. 

Wliere, on an application of an alien for citizensliip, it appeared that 
the requlred certiflcate of the Department of Commerce and Labor, stat- 
ing the date, place, and manner of arrivai of the applicant in the United 
States, had been issued, but had been mislaid, the applicant was entltled 
to suhstitute a copy, and hâve the copy added to the record in lieu of 
the original. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 147-153 ; Dec. Dig. 
§ 09.*] 

2. Aliens (§ 69*) — Natukalization — Cebtificate of Department of Com- 

merce AND Labor. 

Where an applicant for cltizensMp presented a copy of a certiflcate of 
the Department of Commerce and Labor, stating the date, place, and 
manner of arrivai in the United States, sufflcient to comply with the 
Natiu'alization Lavi', it was not material that it was not in the particular 
form required by rule 5 of the Régulations of the Department of Naturali- 
zation, siuce the régulations of the department cannot overrule the def- 
inite provisions of the statutory law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 147-153 ; Dec. Dig. 
§ 69.*] 

In the matter of the application of Joseph Pick to be admitted a cit- 
izen of the United States. Granted. 

Joseph Pick, in pro. per. 

William J. Youngs, U. S. Atty., and Reuben Wilson, Asst. U. S. 
Atty., both of Brooklyn, N. Y. 

CHATFIELD, District Judge. [1] The statute requires that there 
shall be filed, at the time of filing the pétition with the clerk of the 
court, a certiflcate f rom the Department of Commerce and Labor stat- 
ing the date, place, and manner of arrivai in the United States. In 
the présent case this was apparently complied with, and a certiflcate, 
filled ont by the Commissioner of Immigration, of the Department of 
Commerce and Labor, giving the necessary information, handed to the 
clerk. The certiflcate has been mislaid, and a copy is now presented 
^by the applicant for use on the hearing. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Upon the situation presented, the copy now filed may be added to 
the record, in lieu of the one which has been lost, and the apphcant 
may be admitted to citizenship. The paper is sufficient under the law, 
and no régulation specifying any particular forni of certificate can be 
insisted upon, if not necessary for compliance with the requirements 
of the statute. 

[2] The objection presented on behalf of the United States, under 
date of October 31, 1913, that such a certificate shall be issued by the 
Department of Naturalization in a particular form, under rule 5 of 
the Régulations of tiie Department, cannot repeal the provisions of 
the statutes. 

The cases of Fok Yung Yo v. United States, 185 U. S. 296, 22 Sup. 
Ct. 686, 46 D. Ed. 917, Caha v. United States, 152 U. S. 211, 14 Sup. 
Ct. 513, 38 L. Ed. 415, and United States v. Bailey, 34 U. S. (9 Pet.) 
238, 9 D. Ed. 113, do not décide that a departmental régulation can 
overrule a definite provision of statutory law. In United States v. 
Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591, the court said: 

"Régulations prescribed by tlie Président and by tlie heads of departments, 
under authority granted by Congress, may be régulations prescribed by law, 
so as lawfuUy to support acts done under theni and in accordance with them, 
and may thus luive, in a proper seuse, the force of law ; but it does not fol- 
io w that a thing reciuired by theni is a tliing so required by law as to make 
the neglect to, do the thing a criminal offense in a citizen, where a statute 
does not distinctly make the neglect in question a criminal offeuse." 

The case of In re Schmidt (D. C.) 207 Fed. 678, is exactly in point, 
and seems to be a correct statement of the law. 
The applicant may be admitted. 



SCHWARZ et al. v. HARRIS. 

(District Court, D. Oregon. December 29, 1913.) 

No. 3,095. 

1. INTERKST (§ 39*)— JUDGMENT — SeT-OfF InTEREST-BeAKING ClAIM. 

Where défendant sought to set off a noninterest-bearing demand against 
one which clearly bore interest from the date judgment was entered, de- 
fendant was not entitled to object that plaintifïs were allowed interest on 
their judgment from its date, while détendant was only allowed a set-ofC 
v.'itbout interest. 

[l'^d. Note.— For otlier cases, see Interest, Cent. Dig. §§ 83-89 ; Dec. Dig. 
§ 39.*] 

2. Interest (§ 50*) — Effect dp Tendeb. 

Where défendant'» answer pleaded a set-ofC and declared hls willingness 
to pay the différence that existed between the amount of plaintifCs' judg- 
ment and defendant's çlaim, but whether there slïould be a set-ofC was a 
question which was not determined until the case was flnally disposed of, 
and a tender alleged in the answer was not proved, and there was no 
tender of money into court, plaintifCs were properly allowed interest af ter 
answer. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. § 114 ; Dec. Dig. 
§ 50.*] 

♦For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On application for interprétation of opinion. 
See, also, 206 Fed. 936. 

John A. Carson, of Salem, Or., for plaintiffs. 
Martin L. Pipes, of Portland, Or., for défendant. 

WOLVERTON, District Judge. I am asked to interpret my déci- 
sion in this cause respecting the decree to be entered. 

The plaintiffs are entitled to recover f rom the défendant the amount 
of their judgment heretofore rendered against Julia A. Kennedy as 
administratrix, together with interest from the date of the judgment, 
namely, June 19, 1906, at the rate of 6 per cent, per annum, to the 
date of the décision rendered herein. The défendant is entitled to off- 
set this judgment in the sum of $2,520, without interest. 

[1] The situation is that the défendant sought to offset a nonbear- 
ing-interest demand against one which clearly bears interest from the 
date the judgment was rendered. The défendant ought not to com- 
plain that he has not been awarded interest, because it was by reason 
of his own wrongful acts that the plaintiffs were kept out of the pos- 
session of the hops. 

[2] It is urged that interest ought not to be awarded on the judg- 
ment after the answer was tendered in the présent suit, because the 
défendant declared his willingness to pay the différence then existing 
between the amount of the judgment and the defendant's claim. But 
the question whether there should be any offset at ail was a vital one 
in the case, which was not determined until the case was finally dis- 
posed of. Furthermore, the answer allèges a tender, which was not 
proven, and there was no tender of the money in court. 



THE LOUISA. 

McGUIRE V. THAMES TOWBOAT CO. 

(District Court, S. D. New York. December 9, 1913.) 

No. 488. 

TOWAGE (§ 11*) — StKANDING OF TOW— LlABILITY OF TUG— TjNCHABTBD EOCK. 

A tug held not in fault for the stranding of lier tow by striking a small 
submerged rock while following tlie usual and customary course through 
the channeT of a river, where the rock was uncharted and not generally 
known to pilots in the neighborhood. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

In Admiralty. Suits by the Thames Towboat Company against the 
scow Louisa for salvage services, and by James F. McGuire, owner of 
the Louisa, against the Thames Towboat Company for négligent 
stranding of the scow. Decree for the Towboat Company. 

•For other cases see saine topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers and Earle Farwell, both of New York City), for Thames 
Towboat Co. 

James J. Macklin, of New York City (Frank V. Barnes, of New 
York City, of counsel), for the Louisa and James F. McGuire. 

HOLT, District Judge. Thèse are two suits, one by the owner of 
the scow Louisa against the Thames Towboat Company to recover 
damages for the stranding on March 1, 1912, of the scow Louisa on 
a rock at the westerly entrance to the Mystic river, while the scow was 
being towed by the tug Miles Standish, owned by the Thames Towboat 
Company. The other action is brought by the towboat company to 
recover for salvage services in raising the scow. The question in the 
case is whether the tugboat was guilty of any fault which caused the 
scow to sink. If it was, the owner of the scow is entitled to judgment, 
and, if it was not, the towboat company is entitled to compensation 
for raising the scow. The scow sank by reason of striking a submerged 
rock. This rock was not marked on the chart, and was not generally 
known to the pilots of the neighborhood. One of the old pilots claimed 
to hâve known of it. But the pilots and mariners about the Mystic river 
and the région generally had never heard of it. It was a small boulder 
or peak which the officers of the Coast Survey had a good deal of 
difficulty in finding after its position was known. The tide that day 
was very low. The rock was situated about 10 or 11 feet below 
water at low tide, and near a buoy which marked the channel. The 
tug was proceeding on the port side of the buoy and near to it. 
The buoy was a midchannel buoy, which navigators had a right to as- 
sume could be passed safely on either side. The course which the 
pilot of the tugboat took was the usual and customary course. 

In my opinion, the pilot of the tug was not at fault for the stranding. 
Pilots are required, of course, to hâve such a degree of expert skill 
and such knowledge of the channels, buoys, tides, and the gênerai lo- 
cality in which they undertake to act as pilots as is necessary to prop- 
erly discharge their duty. But they are not insurers. If the pilot of 
a tug exercises the reasonable degree of skill and care which may 
properly be expected of a pilot, the tug is not responsible for injuries 
to the tow arising from hidden, unknown, and uncharted obstructions. 

The libel in the case of McGuire against the towboat company is 
dismissed, and in the salvage case the libelant is entitled to a decree. 
If the parties cannot agrée upon the proper amount of compensation, 
a référence will be ordered to détermine it. 
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In re GILLESPIE. 

(District Court, E. D. New York. December 29, 1913.) 

Bankeuptcy (§ 138*) — RiGiiTS of Bankrupt — Assi6>'MENTS OF Future Sal- 

ARY. 

Attempted assignment by a bankrupt of salary held ineffective as to 
salary earned after tlie bankruptcy, and a stay restraining payment to 
the bankrupt vacated. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 193-204, 206- 
209 ; Dec. Dig. § 138.*] 

In Bankruptcy. In the matter of Daniel O'C. Gillespie, bankrupt. 
On motion to vacate stay. Granted in part. 

Allen Caruthers, of New York City, for bankrupt. 

Williams & Hamburger, of New York City, for respondent. 

CHATFIELD, District Judge. The stay as to 10 per cent, of sal- 
ary held by the city under a garnishee exécution cannot be vacated un- 
til a discharge bas been obtained. As to ail other portions of salary 
earned since the adjudication, there seems to be no assignment of any 
rights in existence at the time of assignment and transférable by the 
assignée, or which could be transferred by the giving of a power of 
attorney. Hence there is no security as to any property which the 
trustée could claim even if discharge be denied. 

As to the salary over 10 per cent., therefore, the application to va- 
cate stay against the city paymaster, or the city, will be granted, and 
ail creditors named will be restrained from interférence with the after- 
acquired salary over the 10 per cent, named. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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MEMORANDUM DECISIONS 



ATCHISON, T. & S. F. EY. CO. v. O'CONXOR. (Circuit Court of Appeals, 
Eightli Circuit. November 17, 3913.) No. 3841. In Errer to the District 
Court of the TJnlted States for the District of New Mexico. Action by Charles 
O'Oonnor, an infant, by Belle C. O'Connor, his niother and next friend, against 
the Atchlson, Topeka & Santa Fé liaihvay Company. Judgnient (197 Fed. 
224) for plaintifif, and défendant brincîs error. Atlirnied. Gardiner Lathrop, 
of Chicago, m. (Robert Dunlap, of Chicago, 111., and II. L. Waldo and R. E. 
TwitcBell, both of East Las Vegas, N. M., on the brlef), for plaintiffi in error. 
Francis B. Wood, of Albuquerque, N. M. (Marron & Wood, of Albuquerque, N. 
M., on the brlef), for défendant in error. Before HOOK and CARLAND, 
Circuit Judges, and VAN VALKENBURGH, District Judge. 

PER CURIAM. This action was brought to recover damages for the deatli 
of (Charles O'Connor, alléged to liave been eaused by the négligence of the 
railway Company. The only error assigned and argued is the refusai of 
the trial court to instruct the jury at the close of ail the évidence to return 
a verdict for the défendant: First, because plaintilï failed to prove that the 
engine and cars were moved down the track wlthout signal or warningby 
ringing of the bell; second, because the évidence showed that deceased was 
aware of the dangers and had voluntarily encountered the risk of in jury; 
third, because the deceased was guilty of contributory négligence in un- 
necessarily putting himself in a place of péril when there was a safer course 
open to him. We liave carefully read the évidence certifled to this court and 
are of the unanimous opinion that there was testimony sufiicient to require 
each of the above inatters to be submitted to the jury. They were so sub- 
mitted by the trial court in a very careful charge, which covered ail the 
issues and to which no exception was taken. There being testimony for the 
jury ■ to eonsider and which was sufiicient to support their verdict, we bave 
no authority to interfère. A detailed discussion of the évidence would serve 
no useful purpose. The judgment will be afflrmed; and it is so ordered. 



COXE V. F. S. HARDY & CO. (Circuit Court of Appeals, Fifth Circuit 
October 29, 1913.) Xo. 2507. Appeal from the District Court of the United 
States for the Northern District of Alabama ; William I. Grubb, Judge. In 
the matter of the Selman Heatlng & Plunibing Company, bankrupt ; John S. 
Coxe, trustée. From au order permitting F. S. Hardy & Co. to reclaim prop- 
erty, the trustée appeals. Affirnied. For opinion below, see 203 Fed. 777. 
See, also, 204 Fed. 839. Max J. Winkler, of Birmingham, Ala., and Victor H. 
Smith, of Pell City, Ala., for appellant. L. J. Cox, of Birmingham, Ala., for 
appellee. Before PARDEE and SIIELBY, Circuit Judges. 

PER CURIAM. We bave examined the record in this case, and find that 
the facts were correctly found and the case properly decided by the trial 
judge, and that none of the assignments of error are well takeu. The decree 
apiJealed from is altlrmed. 



EAGEN V. LAZARUS. (Circuit Court of Appeals, Third Circuit. January 
17, 3914.) No. 1S03. Appeal from the District Court of the United States 
for tlie Middle District of Pennsylvaiiia ; Chas. B. Witmer, Judge. Action 
by G. F. Lazarus, as trustée in banlcruptcy against James Eagen. Judgment 
for plaintifif (206 Fed. 518), and défendant appeals. Modifled. Abram Sals- 
burg. of Wilkes-Barre, l'a., and C. B. Little, of Scranton, Pa., for appellant. 
Burton W. Davis, of Wilkes-Barre, Pa., for appellee. Before GRAY, BUF- 
FINGTON, and McPIIERSON, Circuit Judges. 

PER CURIAM. Tliis is an action by a trustée in bankruptcy to set aside 
a preferential transfer of property. It was brought iu equity, instead of at 
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law, becanse a transfër of real «eietate was Involved, and the trustée proceeded 
upon the theory that a reconveyanee might be necessary as a part of the re- 
lief. In view of the admissions made by the plaintiff in error, we need not 
recount the facts. He concèdes that in efCect a preferential payment of $500 
was made, and (in order to avoid further litigation) he also states that he 
has no objection to a decree being entered for that sum. This relieves us 
from discussing the case, for we agrée that this amount is the proper meas- 
ure of his liability. We tlierefore direct that the decree below be so modi- 
fied as to order James Eagen to pay to the trustée, witliin a reasonable time 
to be flxed by the District Court, the sum of §500, with interest from October 
18, 1911. And we further direct that tlie costs of this court be pald by the 
bankrupt esta te, and that the costs below be divided equally between the 
estate and James Eagen. 



HERNDON V. CITY OF HENDERSON. (Circuit Court of Appeals, Fifth 
Circuit. November 13, 1913.) No. 2511. In Error to the District Court of 
the United States for the Eastern District of Texas ; Gordon Russell, Judge. 
Action at law by Charles Herndon against the City of Henderson. Judgment 
for défendant, and plaintiff brings error. Affirmed. Ben B. Cain, of Dallas, 
Tex., for plaintiff In error. H. B. Marsh, of Tyler, Tex., for défendant in 
error, Before FARDEE and SHBLBY, Circuit Judges, and CALL, District 
Judge. 

PER CURIAM. The trial court correctly ruled that the plaintiff's claim in 
this case was barred by the ten-year statute of limitations. Judgment af- 
firmed. 



HERNDOX V. CITY OF HENDERSON. (Circuit Court of Appeals, Flfth 
Circuit. Deceniber 1, 1913.) No. 2512. Appeal from the District Court of 
the United States for the Eastern District of Texas ; Gordon Russell, Judge. 

Suit in equity by Charle,s Herndon against the City of Henderson. Decree 
for défendant, and complainant appeals. Affirmed. Ben B. Cain, of Dallas, 
Tex., for appellant. H. B. Marsh, of Tyler, Tex., for appellee. Before FAR- 
DEE and SHELBY, Circuit Judges, and CALL, District Judge. 

PER CURIAM. The bill in this case was without equity and properly dis- 
missed. Affirmed. 



ILLINOIS CENT. R. CO. v. COMFORT. (Circuit Court of Appeals, Fifth 
Circuit. October 6, 1913.) No. 2459. In Error to the District Court of the 
United States for the Northern District of Mississippi ; Henry C. Niles, Judge. 
Action at law by A. G. Comfort against the Illinois Central Railroad Com- 
pany, Judgment for plaintiffi', and défendant brings error. Affirmed. Bdw. 
Mayes, of Jackson, Miss., for plaintiff in error. Marcellus Green and Garner 
W. Greeh, both of Jackson, Miss., for défendant in error. Before FARDEE, 
Circuit Judge, and SHEPPARD and FOSTER, District Judges. 

PER CURIAM. A majority of the judges being of opinion that this case 
was correctly ruled in the court below, the judgment of the District Court 
is affirmed. 



McCASLAND et al. v. TEXAS & P. RY. CO. (Circuit Court of Appeals, 
Fifth Circuit. December 1, 1913.) No. 2508. In Error to the District Court 
of the United States for the Eastern District of Texas ; Gordon Russell, 
Judge. Action at law by J. N. and Ortelle McCasland against the Texas & 
Pacific Railway Company. Judgment for défendant, and plaintiffs bring er- 
ror. Affirmed. Thos. W. Davidson and P. O. Beard, both of Marshall, Tex., 
for plaintiffs in error. W. T. Armistead, of JefCerson, Tex., and F. H. Pren- 
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dergast, of Marshall, Tex., for défendant in error. Before PARDBB Anâ 
SHBLBY, Circuit Judges, and CALL, District Judge. 

PEB CURIAM. In tlils case the trial judge peremptorlly dlrected a ver- 
dict for the défendant On careful considération of the pleadings and évi- 
dence, we fully concur in the rullng. Affirmed. 



MACKAY TELEGRAPH-CABLB CO. v. CITT OF PARIS. (Circuit Court 
of Appeals, Fifth Circuit. December 8, 1913.) No. 2535. Appeal from tHe 
District Court of the United States for the Eastern District of Texas; Gor- 
don Russell, Judge. Suit in equity by the Mackay Telegraph-Cable Com- 
pany agalnst the City of Paris. Decree for défendant, and complalnant ap- 
peals. Affirmed. Caswell T. CofCman and J. C. Marshall, both of Llttle 
Rock, Ark., for appellaut. Edgar Wright, of Paris, Tex., for appellee. Be- 
fore PARDEE and SHELBÏ, Circuit Judges, and CALI.., District Judge. 

PER CURIAM. The issues In this case are so largely controUed by the 
opinion of the Supreuie Court in Western Union Telegraph Company v. Rich- 
mond, 224 U. S. leO, 32 Sup. Ct. 449, 56 L. Ed. 710, that on its authority tha 
flecree appealed from is affirmed. 



PEACOCK y. THIRD NAT. BANK OF FITZGERALD et ftl. (Circuit 

Court of Appeals, Plfth Circuit. October 29, 1913.) No. 2559. Pétition to 
Superlntend and Revise In the District Court of the United States for the 
Southern District of Georgia ; Emory Speer, Judge. Oliver C. Hancock, of 
Maçon, Ga., for petitloner. John II. L. Smith, of Maçon, Ga., for respondent 
Before PARDEE and SHELBX, Circuit Judges, and FOSTEB, District Judge. 
PER CURIAM. The peUtion for revlew is denied. See, also, 203 Fed. 191. 



PUGET SOUND MILLS & TIMBER CO. v. LOGGIB. LOGGIE y. PUGET 
SOUND MILLS & TIMBER CO. (Circuit Court of Appeals, Ninth Circuit. 
Septcmber 8, 1913.) No. 2270. Appeals from the District Court of the United 
States for the Northern Division of the Northern District of Washington. 
See, also, 194 Fed. 158. Kerr & McCord, of Seattle, Wash., for Puget Sound 
Mills & Timber Co. Dorr & Hadley, of Seattle, Wash., and J. W. Kindall, of 
Bellingham, Wash., for Loggie. 

PER CURIAM. Appeals disnilssed, pnrsuant to stipulation of counsel for 
respective parties, flled September 2, 1913. 



SIMMONS y. STROMBERG-CARLSON TELEPHONE MFG. CO.T (Circuit 
Court of Appeals, Fifth Circuit. October 29, 1913.) No. 2468. Appeal from 
the District Court of the United States for the Northern District of Georgia; 
Wm. T. Newman, Judge. Suit in equity by the Stromberg-Carlson Téléphone 
Manufacturing Company agalnst C. Jérôme Simmons. Decree for complaln- 
ant, and défendant appeals. Affirmed. For opinion below, see 199 Fed. 256. 
James L. Andersen and Robt C. Alston, both of Atlanta, Ga., for appellant 
Orville A. Park, E. P. Johnston, and Geo. S. Jones, aU of Maçon, Ga., for 
appellee. Before PARDEE and SHELBX, Circuit Judges, and FOSTER, Dls- 
tiict Judge. 

PER CURIAM. We hâve carefuUy examlned the large record In this case 
In the llght of the very able arguments and briefs submltted on hearlng, and 
we conclude that the case was properly ruled and dpcided in the lower court 
The decree, therefore, should be and the same is hereby affirmed. 



SULLIVAN y. UNITED STATES, t (Circuit Court of Appeals, Fifth ar- 
cuit December 8, 1913.) No. 2477. In Error to the District Court of the 
United States for the Eastern District of Texas ; Gordon Russell, Judge. 
Crlminal prosecution by the United States agalnst Frank SulUvan for viola- 

t Rehearlng denied January 6, 1914. 
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tion of the internai revenue laws. Judgment of conviction, and défendant 
brlngs error. Afflrnied. Erwin J. Smitli, of Denison, Tex., for plaintlffi in 
error. ,T. W. Ownby, U. S. Atty., and J. B. Dalley, Asst. U. S. Atty., both of 
Taris, Tex. Before PAKDEE and SHELBY, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CUEIAM. The évidence warranted the submission of the case to the 
jury, and we find no réversible error in the rulings of the court in the trial. 
Willingham v. L'nited States, 208 Fed. 137, No. 2400 of the docket of this 
coia't, reeently decided, presented questions not raised in this case, and is 
not applicable. Finding no error assigned or patent in the record, the judg- 
ment of the District Court is affirmed. 



UNITED STATES v. NEW YORK & P. R. S. S. 00. (Circuit Court of Ap- 
peals, Second Circuit. December 15, 191.3.) No. 204. In Error to the Dis- 
trict Court of the United States for the Southern District of New York. 
Action at law by the United States against the New York & l'orto Rico Steam- 
shlp Company. Judirment for défendant, and the United States bring error. 
Affirmed. See, also. 206 Fed. 443. A. S. Pratt, Asst. U. S. Atty., of New York 
City. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIÂM. Judgment affirmed in open court. 



WAUTHAM WATCH CO. v. KEENB. (Circuit Court of Appeals, Second 
Circuit. December 18, 1913.) No. 67. Appeal from the District Court of the 
United States for the Southern District of New York. Suit in equlty by tlîe 
Waltham Watch Company agalnst Charles A. Keene. Decree for défendant, 
and complainant appeals. Affirmed. For opinion below, see 202 Fed. 225. 
Crawford, Ilarris & Goodwin, of New York City (William G. Thompson, Na- 
than Matthews, Romney Spring, and George E. Mears, ail of Boston, Mass., of 
counsel), for appellant. A. H. Rosenfeld, of New York City, for appellee. 
Befr e WARD and ROGERS, Circuit Judges, and HOUGII, District Judge. 

PEIi CURIAM. The decree of the court below is affirmed. 
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